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PREFACE. 

3l  HIS  is  a  revised  edition  of  the   Penal  Code, -in  which 
^re  embodied  all  amendments  made  up  to  date  of  publication. 

•  The  rulings  of  the  High  Courts  in  India  'Rave  been  taken 
frqm  the  Indian  Law  Reports,  the  Weekly  Reporter,  the 
Bengal  Law  Reports,  *and  several  other  Reports,  down  to 
July  1894. 

.,^^^^  1  o  save  reference  to  the  Criminal  Procedure  Code  (Act  X. 
*of   1882),  outer  marginaj  notes  are   inserted  opposite  elch 

^penal  section,  showing  (1)  by  what  Court  each  offence  is 
^%pi^le;  (2)  whether  the  police  may  arrest  without  warrant  or 
Anot ;  (3)  whether  a  warrant  or  a  summons  shall  ordinarily 
^tssue  in  the  first  instance ;  (4)  whether  the  offence  is  bailable 

*^or  not ;  (5)  whether  it  is  compoundable  or  not ;  (6)  whether 

^^^^^sanction  to  prosecute  is  necessary  of^  not. 

,^  D.  E.  CRANENBURGH. 

^Se/fiembe^  25,  18 g4. 
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In  p.  27,  for     7  W.  R.  64,  read    7  W.  R.  68. 

In  p.  62.Jor  14  W.  R.  60,  read  14  W.  R.  68. 

In  p.  62,  for  16  W.  R.  ^,  read  16  W.  R.  65. 

In  p.  64,  for  II  W.  R.  40,  read  11  W.  R.  41. 

In  p.    95,  for    4  W.  R.,  Cr.  L.,  9,  10,  Nos.  1 137  and  1 160  of  1865,  read  4  W.  R  ,  Cfi. 
•  L.,  9,  10,  Nos.  1 137  and  1150  of  1865. 

In  p.  192,  for  17  W.  R.  46,  read  17  W.  R.  38.  * 

^    ^^li^-aSOiAr     7  W.  R.  36,  r^a£i  7  W.  R.  56. 

In  p.  376,  for    2  All.  181,  read  3  All.  181. 

.       In  p.  423,  for    3  N.  A.,  N.-W.  P.,  Pt.  I.,  43*.  read  3  N.  A.,  N..W.  P.,  Pt.  I.,  47. 

in  p.  440,  for  Pro.  Nov.  10, 1871,6  Mad.  H.  C.  R.  37,  read  Pro.  Nov.  10, 1871,6  Mad. 
H.  C.  R.  36. 
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Bhagwantia,  I.  L.  R.,  15    • 

All.  II      ...  ...     182; 
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loi  ...  30, 439,-448 
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3  Cal.  497  ...        9   , 

Byramji  Edaiji,  I.I..  R., 
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Chatter  Singh,  I.  L»  R„  ^ 
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,      *   AU.  ^to    ... 
%,  Dhundi,  I.  L.  R.,  8  AH. 

*  3^4 
„  •      Diljour  M^ser,  I.  L.  R.«  2 

Cal.  225    ...  3,  289 
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Cal.  310   ...  ...    136 

,,         Govinda  Punja,  I.  L.R.,  8 
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Jiwanand,  I.  L.  R.,  5  AH.     *  , 
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560  ...  ...     197 

„         Kutti,  I.  L.  R.,  ft  Mad. 
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THE  INDIAN  PENAL  CODE. 

ACT  NO.  XLV.  OF  I860.* 

Received  the  G.-G.*s  Assent  on  the  6th  October  i860. 


CHAPTER  I. 
Introduction. 


Whereas  it  is  expedient  to  provide  a*General 

•  Preamble.  p^^^^,  ^ode  for  British  India ;  it  i%  enacted  as  fol- 

lows ; — 

1.  This  Ad  shall  be  called  The  Indian  Penal  Code,  and  shall  take 
Title  and  cx&ot  of  opera-    cff eclf  throughout  the  whole  of  the  territories  which 

tion  of  the  Code.  are  or  maj  become  vested  in  Her  Majesty  bj  the 

Sutute  21  and  22  Victoria,  chapter  106,  entitled  <*  An  Ad  for  the  better  go- 

veniinent  of  lndia."t  • 

\  Aft  V.  of  1867  extends  the  Penal  Code  to  the  Straits  Settlements. 

*  2.  Every  person  shall  be  liable  to  punishment  under  this  Code,  and  not. 
i>unisJftneot   of    offences    Otherwise,  for  every  aft  or  omission  contrary  to^the 

committed  within   the  said     provisions  thereof,  of  which  he  shall  be  guilty  with- 

territorie*.  i^  ^^  ^^^  territorics-f 

Every  person. — Stat.  3  and  4  Will.  IV.,  c.  85,  empowers  the  Governor-General  iif* 
Council  *'  to  make  laws  and  regulations  for  repealing,  amending,  or  altering  any  laws  or 
regulations  whatever  now  in  force,  or  hereafter  to  be  in  force,  in  the  territories  of  India, 

•  or  any  part  thereof,  and  to  make  laws  and  regulations  for  all  persons,  whether  British  or 
native,  foreigners  or  otherwise,  and  for  all  Courts  of  Justice,  whether  established  by  His* 
Majesty's  Charters  or  otherwise,  and  the  jurisdictions  thereof ;  and  for  all  places  and 
things  whatsoever,  within  and  throughout  the  whole  and  every  part  of  the  said  territories; 
and  for  all  servants  of  the  said  Company  within  the  dominions  of  Princes  and  States 
in  alliance  with  the  said  Company,  except  that  he  shall  not  have  the  power  of  making 
any  lal^s  or  regulations  which  shall  in  any  way  repeal,  vary,  suspend,  or  affect  any  of 
the  provisioifti  of  this  Ad,  or  any  provisions  of  the  Ads  for  punishing  mutiny  and 
desertion  of  officers  and  soldiers,  whether  in  the  service  of  Her  Majesty  or  the  said  Com- 
pany ;  or  any  provision  or  Ad  hereafter  to  be  pa.<(sed  in  anywise  affecting  the  said  Com- 
pany or  the  said  territories,  or  the  inhabitants  thereof ;  or  any  laws  which  shall  in  any 
way  affect  any  prerogative  of  the  Crown  or  the  authority  of  Parliament,  or  any  part  of 
the  unwritten  laws  or  constitution  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
whereon  may  depend  in  any  degree  the  allegiance  of  any  person  to  the  Crown  of  the 

^^  UAited  Kingdom  or  the  sovereignty  or  dominion  of  the  said  Crown  over  any  part  of  the 
s^fl  territories."  The  question  of  jurisdiction,  however,  is  dealt  with  by  the  Code  of 
Criftiinal  Procedure  (Ad  X.  of  1882). 

*  As  a&endcd  by  Ad  VI.  of  1861,  Ads  XIV.  and  XXVII.  of  1870," Aft  XIX.  of 
1^2,  Aa  X.  of  1*73.  Ad  Xll.  of  1881,  Ads  VIII.  and  X.  of  1882,  Ad  X.  of  1886,  Ad 
XIV.  ^  1887,  Ads  I.,  IV.,  and  XIII.  of  1889,  Act  IX.  of  1890,  Afts  X.  and  XII.  6f 
4891,  arid  Aa  HI.  of  1894. 

t  Here  certain  words  relating  to  the  date  of  the  commencement  of  the  operation  of 
the  Code  have  been  repealed,  and  have  therefore  been  omitted, — See  Ad  XII.  of  1891.    ^ 
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And  noi  otherwise. — By  the  expression,  "  ^nd  not  otherwise,"  is  meant  that  no  per-  • 
son  can  be  punished  for  any  a6t  which  amounts  to  an  offence  under  the  Code  otherwise 
than  according  to  the  provisions  thereof,  except  when  the  same  aQ  is  made  punishable 
by  some  local  or  special  law. — Commissioners'  Second  Rep.,  ss.  537,  538. '  .    "  , 

*u»»  Within  the  iaid  tfrritoriefi-St^t.  21  and  23  Vic^,  c.  106,  s,  i,  defines  the  territories 
throughout  which  this  A6t  is  to  take  effect  to  be  all  territories  then  in  the  possession  or 
under  the  government  of  the  East  India  Company,  and  all  territories  which  may  Secome 
vested  in  Her  Majesty  b%  virtue  of  any  rights  vested  in,  or  which  might,~but  for  the 
passing  of  that  A6t,  have  been  exercised  by,  the  said  Company  iri  relation  to  »ny  terri- 
tories. , 

The  ^subject  of  an  Independent  State,  though  not  amenable  to  the  Brit^h  Courts  ^ 
on  a  charge  of  culpable  homicide  committed  out  of  British  territories  nUiy  be  so  amen- 
able on  a  charge  of  kidnapping  from  those  territories.  The  Calcutta  ^igh  Cofbrt,. under 
A6t  I.  of  1849,  confirmed  the  conviction  of  two  persons  for  murder  committed  in  the  In- 
dependent territory^of  Kuch  Behar,  they  being  British  subjects  and  o^ly  tempftrary 
residents  of  that  State. — Queen  v.  Dhurmonarain  Moitro,  i  W>  R.  39.  [Kemf  and 
Glover,  J>     Dec.  9,  1864.J 

A   person,  who  is  admittedly  a  subject  of  the  British  Government  is  liable  to  be  • 
tried  by  the  Courte  of  this  country  for  acts  done  by  him,  whether  wholly  within  or  wholly 
without,  or  partly  within  and  partly  without,  the  British  territory  in  India,  provided  they 
amount  together  to  an  offence  under  the  Penal  Code. — Queen  v.  Moulvie  Ahmudoollah, 
2  W,  R.  60.     [Trevor  and  Loch,  JJ.     April  13,  1865.] 

In  prosecuting  a  British  subject  for  an  offence  committed  on  board  a  British  ship 
upon  the  high  seas,  held  {dubitante,  Phear,  J.)  that  he  must  be  charged  with  an  offence 
under  the  English  law  ;  2,  that  the  punishment  must  be  according  to  English  law ;  3, 
that  the  trial  must  be  according  to  the  procedure  of  the  local  Court.  Therefore,  where 
a  British  subject  was  charged  before  the  High  Court  with  having  committed  an  offence 
under  7  Will.  IV.  and  i  Vic ,  c.  85,  s.  2,  on  board  a  British  ship,  upon  the  high  seas, 
«¥ithin  the  admiralty  jurisdiction  of  the  Court,  and  found  guilty  of  an  offence  under *I4 
and*i5  Vic,  c.  19,  s.  5,  held  that  the  conviction  was  good,  and  that  the  prison^  would 
be  riffhtly  punished  with  "  rigorous  imprisonment,"  which  is  defined  by  s.  53  of  tSe 
Penal  Code  to  be  "imprisonment  with  hard  labour,"  and  that  the  trial  had  been  rigjlitly  pro- 
ceeded with  under  A6t  XIII.  of  1865.  It  ought  to  appear  upon  the  face  of  a  charge  that 
^t  had  been  delivered  to  the  Clerk  of  the  Crown  by  a  Justice  of  the  Peace  or  a  Magistrate, 
but  its  not  so  appearing  is  a  formal  defect  only,  to  which  objection  can  only  betaken 
under  s.  41  of  Aft  XVIII.  of  1862  before  the  jury  has  been  sworn,  and  it  is  not  ground 
for  arrest  of  judgment.— Queen  w.  Thompson,  i  B.  L.  R.,  O.  Cr.,  i.  [Peacock,  C]., 
^nd  Phear  and  Macpherson,  JJ.    Sep.  3,  1867.]  * 

Where  a  tindal  of  a  small  vessel  had  been  convicted  of  criminal  breach  of  trust   * 
which  appeared  to  have  been  conrunitted  in  the  Portuguese  Possession  of  Goa,  but  n^ 
order  .was  recorded  by  the  Sessions  Judge  of  Mangalore,  who  tried  the  case  under  s.  9 
of  A61  I.  of  1849,  held  that  there  ought  to  be  a  new  trial. — Pro.,  Jan.  10,  1870,  5  Mad. 
H.  C.  R.,  Ap.,  13. 

The  substantive  law  applicable  to  a  British-born  subject  tried  in  the  l?igh  Court  of 
Judicature  at  Bombay  for  destroying  a  British  ship  on  the  high  seas,  at  a  distance  of 
more  than  three  miles  from  the  shores  of  British  India,  is  the  English  law,  and  not  tlfe 
Penal  Code,  notwithstanding  the  provisions  of  Stat.  30  and  31  Vic,  c.  124,  s.  11.  The 
same  substantive  law  is  applicable  to  prisoners  who  conspire  together  in  Bombay  to  de- 
stroy such  ship  on  the  high  seas,  and  such  ship  is  to  be  destroyed  in  consequence.  The 
procedure  af^Iicable  in  such  cases  is  the  ordinary  criminal  procedure  of  the  High  Court. 
The  question  whether  the  Indian  Legislature  has  power  to  legislate  with  reference  to  /, 
offences  committed. on  the  high  seas  considered.  There  is  not  any  A6t  of  the  InjTft 
Legislature  now  in  force  which  provides  for  the  offence  of  destroying  a%hip  when  com- 
mitted at  a  greater  distance  than  three  miles  from  the  coast,  or  for  the  abetment  in  British 
fndia  of  such%n  offence  so  committed. — Reg.  v.  Elmstone,  Whitwell,  et  al^,  7  Bom.  H.  ] 
C.  R.  89.     [Westropp,  C.J.,  and  Bayley  and  Green,  JJ.    July  30,  1870J 

•  An  offence  committed  on  the  high  seas,  but  within  three  miles  from  the  c^t  of 
British  India,  as  being  committed  within  the  territorial  limits  of  British  India,  ia  punish-^ 
able  under  the  provisions  of  the  Penal  Code.  The  ordinary  Criminal  Courts  of  the 
country  have  jurisdiction  over  such  offence  by  virtue  of  the  Stat.  12  and  13  ViCn  c  96, 
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al.  8  jnd  3,  extended  to  India  by  Stat,  aj  and  24  Vic,  c.  88.  5^m&/^.— The  Governor- 
General  of  India  in  Council  has  no  power  to  legislate  for  offences  committed  on  the  high 
seas  oa^de  the  teriitorial  limits  of  British  India,  though  he  has  power  to  legislate  in  re- 
>  spcct'of  offences  committed  on  the  high  seas  within  three  miles  of  its  coasts.  Meaning 
aad  effect  of  Stat.  12  and  13  Vic,  c.  69,  ss.  2  and  3,  considered.  Queen  v.  Thompson 
(i  B.  Li  R.,  O.  Cr.,  i)  commented  on.  Where  certain  of  the  inhabitants  of  the  village 
of  Maftori,  in  the  Thana  District,  sallied  out  in  b6ats,  and  pulled  up  and  removed  a 
niia[^>er  of  fishing  stakes  lawfully  fixed  in  the  sea  within  three^miles  from  the  shore  by  the 
vilkiger8«>f  a  neighbouring  village,  it  was  held  (i)  that  a  Magistrate,  F.  P...  in  the  Thana 
Dtttrict,  had  jurisdiction  over  the  offenders  ;  (ii)  that  the  Penal  Code  was  the  substantive 
law  applicable  to  the  case;  and  (iii)  that  the  offence  amounted  to  mischief  within  the 
mening  •f  ss«425  and  427  of  that  Code— Reg.  v.  Kastva  Rama,  8  Bom.  H?C.  R.  6^* 
[RM»al^  J.    Seg.  20,  1871.] 

#  In  1876,  in  the  case  of  Queen  v.  Keyn  (L.  R.,  2  Ex.  D.  63),  the  accused,  who  was  a 
lo«d|[ner  in  command  of  a  foreign  ship,  ran,  while  passing  within  thrpe  miles  of  the  shore 

1  of  Ei^land  on  a  voyage  to  a  foreign  port,  into  a  British  ship,  and  sank  her,  thereby  caus- 
ing a  passenger  to  be  drowned.  The  accused  was  thereupon  charged  with  manslaughter « 
a  but  it  was  held  that  the  English  Courts  had  no  jurisdiction  to  try  him.  In  consequence 
of  tM$  ruling,  the  Territorial  Waters  Jurisdiction  Act,  1878  (41  and  42  Vic,  c.  73),  was 
paand,  enacting  (s.  2)  that  "  an  offence  committed  by  a  person,  whether  he  is  or  is  not  a 
SQ^ect  of  Her  Majesty,  on  the  open  sea,  within  the^territorial  waters  of  Her  Majesty's 
doaisioiis,  is  an  offence  within  the  jurisdiction  of  the  Admiral,  although  it  may  have 
been  committed  on  board  or  by  means  of  a  foreign  ship,  and  the  person  who  committed 
such  olfence  may  be  arrested,  tried,  and  punished  accordingly." 

The  following  is  a  true  copy  of  a  judgment  delivered  by  the  High  Court  on  a  refcr- 
eoflp:  "This  is  a  reference  made  by  the  Qhief  Presidency  Magistrate  for  the  town  of 

,  Calnrtta  under  s.  432,  Code  of  Criminal  Procedure.  In  it  he  st^esthat  Henry  Thomson, 
t  stetrard  of  the  British  ship  Lord  Brassey,  charged  Captain  Gunning,  master  of  the  slid 

'  ab^idth  offences  committed  on  the  high  seas  under  ss-  323  and  504,  Indian  Penal  Code, 
ana  oe  asks  whether  the  accused  must  be  tried  under  the  English  law,  or  whether  he  cai^ 
b«tfted%nder  the  Indian  Penal  Code.  It  would  appear  from  the  case  of  Queen  v.  Arfder- 
JMt  0L  R.,  I  Crown  Cases  Reserved,  p.  161)  that  if  Captain  Gunning  is  guilty  of  any 
oft^aees^^t  is  because  of  the  General  Admiralty  Jurisdiction  or  under  17  and  18  Vic, 
CIQ4,  $.  267,  or  18  and  19  Vfc,  c  91,  s.  21.  In  each  case  the  offence  of  which  he  must  be 
tried  is  an  offence  under  the  English  law.  In  the  case  of  Queen  v.  Mount  (L.  R.,  C.  P.  C.f 
p.  903)  a  question  arose,  not  as  to  the  nature  of  the  offence,  but  as  to  the  amount  of  punish- 
neit  that  should  be  inflicted.  All  doubts  on  that  point  are  now  settledjby  37  and  38  Vic. , 
'  C.27.  The  answer,  therefore,  is  that  the  trial  must  be  conducted  under  the  Code  of  Cri- 
nind  Procedure,  though  the  offence  charged  must  be  an  offence  under  the  English  law.-^ 
Ill  TIIK  Matter  of  Captain  Gunning.   [Unreported.]   [O'Kinealy  and  Hill,  Jj.  April  24, 

A  prisoner  was  f6und  guilty,  and  sentenced,  under  Reg.  IV.  of  1797,  to  transport- 
atidto^  life,  for  a  murder  committed  in  1861,  before  the  Penal  Code  came  into  opera- 
^09,  and  th^case  was  sent  up  to  the  High  Court  to  confirm  the  sentence.  Reg.  IV.  of 
i)9^Wftt  Tef»«iled  by  Act  XVII.  of  1862,  and  that  Act  was  wholly  repealed  by  Acts  VI II. 
of  liSBand  X.  of  1872.  Held,  on  a  reference  to  a  Full  Bench,  that  the  conviction  was 
iHydii.  6  of  Act  I.  of  1868,  which  provides  that  the  repeal  of  any  Act  or  Regulation  shall 
idlll^  any  offence  committed  before  the  repealing  Act  shall  have  come  into  operation, 
loHrtiiigappKcable. — Empress  v.  Diljour  Misser,  I.  L.  R.,  2  Cal.  225.  [Garth,  C.J.,  and 
t     Keltpt  Matpherson,  Markby,  and  Ainslie,  J  J.     Feb.  20,  1877.] 

♦  Up  to  the  ist  January  1862,  a  person  committing  the  offence  of  murdei^was  liable  to 
*^  m^  aad  punishment  under  the  Regulations.     By  A£l  XVII.  of  1862,  the  Regulations 

ml>9b$Bg  puni^ments  for  offences  were  repealed,  *'  except  as  to  any  offence  comfnitted 
Mietoetle  ist  January  1862."  By  the  same  Act  it  was  declared  that  no  person  who  should 
(%i«||he  saime  should  be  deprived  of  any  right  of  appeal  or  reference  which  he  would 
binril^Dyed  under  such  Regulations.  By  s.  6  of  Act  I.  of  1868,  the  repeal  t>f  an  AAdoes 
i^afet  anything  done,  or  any  offence  committed,  or  any  fine  or  penalty  incurred  before 
uilMieiltng  Aft  shall  hive  come  into  operation.  Under  the  provisions  of  this  section 
il»M^  of  Aa  VII.  of  1862  by  Aa  VIII.  of  1868  and  Act  X.  of  1872  did  not,  in  respect 
4«8Mces  committed  before  the  1st  January  1862,  affect  the  penalties  prescribed  by  such 
R«fii|pt}ons.  nor  were  any  of  the  Regulations  prescribing  punishments  for  offences,  which^ 
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were  in  force  Wore  the  passing  of  Act  XVII.  of  1862,  repealed  in  respect  of  offenc^ 
committed  before  the  ist  January  1862,  prior  to  the  passing  of  Aft  I.  of  1868.  Held, 
accordingly,  where  a  person  committed  murder  in  the  year  1855,  tiiat  suiih  person  was 
punishable  under  the  Regulations.  HM  also  that,  inasmuch  as  such  right  as  the  right 
of  reference  given  by  s.  3  of  Reg.  IV.  of  1797  accrues  on  conviction,  and  therefore  in  the 
present  case  had  not  accrued  before  Act  XVII.  of  1862  was  repealed,  it  isdoubtful  whether 
a  person  convicted  of  murder  committed  before  the  ist  January  1862  has  such  fi^ht. — 
Empress  v.  Mulua,  1.  L.'^  ,  i  All.  599.    [Turner  and  Spankie,  JJ.    Feb.  15,  1878.] 

Thb  prisoner  was  tried  at  Bombay,  under  s.411  of  the  Penal  Code,  on  a  Charge  of 
having  dishonestly  received  and  retained  stolen  property,  knowing  or  having  reason  to 
believe  th^  same  to  be  stolen  property.  He  was  also  charged,  under  ss.  108  (ezpl.  3)  and 
109,  with  having  abetted  that  offence.  It  appeared  at  the  trial  that  th^prisoner  was  a 
clerk  in  the  employment  of  a  mercantile  firm  at  Port  Louis,  in  the  inland  of  ^ayritius. 
On  the  29th  October  and  the  ist  November  1879,  certain  letters  addressed  by  the  fin*to 
their  commission-agent  at  Bombay  were  abstracted  from  the  post-office  at  Port  Eouis. 
The  letters  contain^  six  bills  of  exchange  belonging  to  the  firm  foi>an  aggregate  a#iount 
of  Rs.  26^50.  On  the  xst  November  1879.  the  prisoner  sent  all  six  bills  of  exchange  in 
a  letter  to  the  manager  of  a  bank  at  Bombay,  requesting  that  the  several  amounts  might , 
be  collected  on  the  prisoner's  own  account,  and  remitted  to  him  by  bills  on  Mauritius. 
The  sums  were  a<fcordingly  realized  by  the  bank,  and  duly  remitted  to  the  prisoner.  It 
was  not  denied  that  the  prisoner  obtained  possession  of  the  money,  and  used  it  as  his  own. 
His  defence  was  that  the  bills  had  been  given  to  him  in  payment  of  a  debt.  The  prisoner 
was  convicted  on  all  the  charges ;  but,  the  jurisdiction  of  the  Court  having  been  chal- 
lenged on  his  behalf,  the  question  was  reserved.  Held  per  Sargent  and  Melvill,  JJ. 
(.(West,  J.,  dissemtiente),  "that  the  bills  of  exchange,  having  been  stolen  at.  Mauritius,  in 
I  which  island  the  Penal  Code  is  not  in  force,  could  not  be  regarded  as  '  stolen  property' 
/  within  the  provisions  o^  s.  410,  so  as  to  render  the  person  receiving  them  at  Bonit>ay 
/  liable  under  s,  411  ;  that  the  High  Court  of  Bombay  had,  therefore,  no  jurisdiction  ;  and  ' 
I  that  the  conviction  must  be  quashed."  Previously  to  the  trial  at  the  Sessions  the  prisoner  * 
I Jiad  applied  to  the  Court  for  commissions  to  Pondicherry  and  Mauritius  to  take  evidence 
\  on  iiis  behalf.  The  application  was  refused  on  the  ground  that  the  High  Count  had  Jio 
authority  to  issue  a  commission  in  such  a  case,  but  the  learned  Judge  (West,  J.)  reserved 
the  question  for  the  Full  Court.  Held  that  the  High  Court  had  no  power  ^  issue  a 
commission  out  of  the  jurisdiction  in  a  criminal  case  on  an  application  by  the  accused. — 
Empress  v.  S.  Moorga  Chetty,  I.  L.  R.,  5  Bom.  338.  [Sargent,  Melvill,  and  West,  JJ. 
May  3,  1881.] 

B,  entrusted  with  rice  at  M  (a  port  in  British  India)  for  conveyance  to  C  (also  a  port 
in  British  India),  took  the  rice  to  G,  a  port  in  foreign  territory,  and  there  sold  it.  He  • 
dvvas  convicted  at  M  ot  criminal  breach  of  trust  as  a  carrier  under  s.  407  of  the  Penal 
Code.  Held  that  the  Sessions  Court  at  M  had  no  jurisdiction  to  try  the  offence  under  the  * 
Code  of  Criminal  Procedure.  He^i  also  that  no  offence  was  committed  on  the  high  se%s 
so  as  to  give  the  Court  jurisdiction  under  12  &  13  Vic,  c.  29,  extended  by  23  &  24  Vic, 
c,  88. — Bapu  Daldi  v.  Reg.,  I.  L.  R.,  5  Mad.  23.  [Innes  and  Muttusami  Ayyar,  JJ. 
Feb.  26,  1882.]  • 

•  •  • 

8.  Any  person  liable,  by  any  law  passed  by  the  Governor-General  of  India 
Pum^mentofoffencesconi-    '"*  Council,  to  be  tried  for  an  offence  commiltjd 
mitted  bevond,  but  which  by    beyond  the  limits  of  the  said  territories,  shall  be 
Uw  may  be  tried  within,  the    dealt  with  according  to  the  provisions  of  this  Code 
terntones.    ^  j^^.  ^^^  ^^  committed  beyond  the  said  territories  in 

the  same  manner  as  if  such  a6l  had  been  committed  within  the  said  territori^. 

4.  Evecy  servant  of  the  Qaeen^hall  be  subject  to  pinu^hment  under •Ufis 
Punishment  of^ces  com-    Code  for  e^fefyf^ft  or  omission  coStl^Q^o  the  pro- 
mitted  by  a  ^rvantsof  the    Visions  thereof,  oKwhich  he,  whilst  m  syclh^^rvice, 
Oueen  within  a  fo^eigl^a^icd    shall  be  guil.ty  *  witRilKliedominions  of  any  PKqce 
^^  ^^"^^^n  State  in  alliance  wilnth«  Queen,  by  virtue  •ftk^ 


St 


*  Here  the  words,  "on  or  after  the  said  first  day  of  May  1861,  *'  have  been  omitted, 
•having  been  repealed  by  Act  XII.  of  189 1.  » 

•  •      •  • 
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CflAP.I.]  INTRODUCTION.  fSBC.  5* 

aify  t|eaty  or  engagement  heretofore  entered  into  wich  the  Eist  India  Com* 
panj,  or  which  may  have  been,  or  may  hereafter  ba^  made  in  the  name  of 
the  Queen  b/  any  txovernment  of  India. 

The  fQllowin|sr  sections  of  the  Criminal  Procedure  Code  (A6t  X,  of  1882)  bear  on  s.  4 
of  the  TOnal  .Code :—  " 

"  iS3.  When  a  European  British  subject  commits  an  offence  in  the  dominions  of  a 
Prince  or  State  in  India  in  alliance  with  H«r  Majesty,  or  when  a  Native  Indian  subject 
of  Her  Majesty  commits  an  offence  at  any  place  beyond  the  limits  of  British  India,  he 
may  be  dealt  with  in  respect  of  such  offence  as  if  it  had  been  committed  at  |ny  place 
within  Bri^sh  J^idia  at  which  he  may  be  found  ;  provided  that  no  charge  as  to  any  such 
offence  shall  be  inquired  into  in  British  India,  unless  the  Political  Agent  (if  there  be  one) 
for^heterritory  in  which  the  offence  is  alleged  to  have  been  committed  certifies  that,  in 
his  opinion,  the  charge  ought  to  be  inquired  into  in  British  India  ;  provided  also  that  any 
procc^ings  talten  against  any  person  under  this  section  which  wouid%e  a  bar  to  subse- 
quent proceedings  against  such  person  for  the  same  offence,  if  such  offence  had  ^een  com- 
mitted in  British  India,  shall  be  a  bar  to  further  proceedings  against  him  under  the  Foreign 
jurisdiction  and  Extradition  Act,  1879,  in  respect  of  the  same  offence  in  any  territory 
beyond  the  limits  of  British  India.  * 

"  i89«  Whenever  any  such  offence  as  is  referred  to  in  f.  188  is  being  inquired  into  or 
tried,  the  Local  Government  may,  if  it  thinks  fit,  direct  thatopies  of  depositions  made  or 
exhibits  produced  before  the  Political  Agent  or  a  judicial  officer  in  or  for  the  territory  in 
which  such  offence  is  alleged  to  have  been  committed,  shall  be  received  as  evidence  by  the  ^ 
Court  holding  such  inquiry  or  trial  in  any  case  in  which  such  Court  might  issue  a  commis- 
sion for  taking  evidence  as  to  the  matters  to  which  such  depositions  or  exhibits  relate. 

'*  190.  In  ss.  188  and  189,  the  expression  *  Political  Agent '  m£ins  and  includes  {a)  t^c 
principal  officer  representing  the  British  India  Government  in  any  territory  beyond  the 
iimuts  of  British  India  ;  (b)  any  officer  in  British  India  appointed  by  the  Governor-General 
in  Council,  or  the  Governor  in  Council  of  the  Presidency  of  Fort  St.  George  or  Bomljay,'' 
to^xercite  all  or  any  of  the  powers  of  a  Political  Agent  under  the  Foreign  Jurisdiction  and 
Extradition  Act,  1879,  for  any  territory  not  forming  part  of  British  India."- 

The  above  section  applies  to  servants  of  the  Queen  who  commit  offences  a^inst  this 
Code  within  the  dominions  of  any  Prince  or  State  in  alliance  with  the  Queen.  The  High 
Court  has  jurisdiction  to  try  a  European  British  subject  for  an  offence  against  this  Code 
committed  in  the  territories  of  a  Native  Prince  in  alliance  with  Government  on  charges 
framed  under  this  Code. — Reg.  v.  Chill,  8  Bom.  H.  C.  R.  92.  [Sargent,  J.  July  3,  187 1.] 

A  European  British  subject,  committed  by  a  Justice  of  the  Peace  in  Mysore  for  trial -^ 
by  the  Judicial  Commissioner  of  Mysore  on  a  charge  under  s.  348  of  the  Penal  Code,  was 
convicted  on  loth  March  1880.  Held  that  the  commitment  and  conviction  were  illegal. 
Qucere, — Whether,  when  a  European  British  subject  in  Mysore,  being  a  Christian,  is 
accused  of  an  offence  not  punishable  with  death  or  transportation  for  life,  a  commitment 
to  the  High  Court  at  Madras  would  be  legal  ?— Ward  v.  Reg.,  I.  L.  R.,  5  Mad.  33.  [Tur- 
^r,  C.J.,  and  ^uttusami  Ayyar,  J.     May  6,  1880.] 

•     5.  Nothing  in  this  Act  is  intended  to  repeal,  vary,  suspend,  or  aflfect  any  ^L^ 
Ceruin  laws  not    to  be    o^  the  provisions  of  the  Stat,  3  and  4  Will.  IV.,  chap, 
affected  by  this  Act.  85,  or  of  any  Act  of  Parliament  passed  after  that 

Statute  in  anywise  affecting  the  East  India  Company,  or  the  said  territories,  or 
th«  inhabitants  thereof;  or  any  of  the  provisions  of  any  Act  for  punishing 
iHM^jny  and  desertion  of  officers  and  soldiers  in  the  service  of  Her  Majesty,  or 
of  any  special  \ir  local  law. 

For  defipition  of  "  special  "  and  "  local  law,"  see  ss.  41,  42,  Ch.  II.,  p.  j6,  infra. 

When  a  priscyier  was  convicted  of  making  a  false  declaration  under  s.  465  of  the  Penal 
C^e,  the  High  Court  upheld  the  conviction,  though  the  offence  also  came  under  a  special 
law,  the  Ship  Registry  Act  (X.  of  1841),  s.  5.— Mad.  H.  C.  Rulings  of  1865  on  s.  5. 

A  CONVICTION  under  a  special  law  {e^.,  s.  29,  Act  V.  of  1861)  should  not  be  quashed 
merelj  because  the  facts  would  cover  an  offence  pun  ishabl*  under  the  Penal  Code— Queen 
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^Ecs,  6-13.]  GENERAL  EXPLANATIONS.  [CfiAP.  H.* 

•  « 

V,  Kassimuddin,  8  W.  R»  55;  4  Wyman's  Rey  ,  Civ.,  and  Crim.  Rep.  17.    [Jackson  stad 
Hobhouse,  JJ.    July  30.  1867.]  * 

A  CONVICTION  under  the  Penal  Code,  and  also  under  a  speCiaHaw,  irt  respect  of  one 
and  the  same  offence,  is  illegal.— Queen  v.  Hussun  Ali,  5  N.-W.  P.  49  [Turner,  J.  Feb. 
22,  1873.]  • 

The  provisions  of  s.  174  of  the  Penal  Code  are  not  in  conflict  with  the  special  pro- 
visions of  ss.  15  and  16  of  Reg.  IV.  of  1816  (Mad.).  In  ordinary  cases  disobedience  to  the 
summpns  of  a  village-muifsif  should  be  dealt  with  under  the  Regulation.  But  jf  a  charge 
is  laid  under  the  Penal  Code,  the  Criminal  Court  must  deal  with  it. — Queen  v.  Rama- 
CHANDRAPPA,  1.  L.  R.,  6  Mad.  249.  [Turner,  C.J.,  and  Muttusami  Ayyar.  J.  Jan.  25,  1883  ] 


CHAPTER  II, 

•  "General  Explanations. 

• 
6.  Throughout  this  Code,  every  definition  of  an  offence,  every  penal  pro- 
Definitions  in  the  Code  tobe    ^'sion,  and  every-  illustration  of  every  such  definition 
understood  subject  to  excep-   "or  penal  provision,  shall  be  understood  subject  to  the 
tions.  exceptions  contained  in  the  chapter  entitled  "  Gene- 

ral Exceptions,"  though  those  exceptions  are  not  repeated  in  such  definition, 
penal  provision,  or  illustration. 

Illustrations.  • 

{a.)  The  sections  in  this  Code,  which  contain  definitions  of  offences,  do  not  express* 
that  a  child  under  seven  years  of  age  cannot  commit  such  offences  ;  but  the  definitions 
*are  fo  be  understood  subject  to  the  general  exception  which  provides  that  nothing  shall    \ 
be  Sn  offence  which  is  done  by  a  child  under  seven  years  of  age.  *         # 

{b.)  A,  a  police-officer,  without  warrant,  apprehends  Z,  who  has  committ^  murder. 
Here  A  is  not  guilty  of  the  offence  of  wrongful  confii\ement ;  for  he  was  bound  by  law  to 
apprehend  Z,  and  therefore  the  case  falls  within  the  general  exception  which  provides 
that  "  nothing  is  an  offence  which  is  done  by  a  person  who  is  bound  by  law  to  do  it." 

^  -  .  7.  Every  expression  which  is  explained  in  any . 

•fexSn'ed     ^'P''"*°"  ^""     part  of  this  Code  is  used  in  every  part  of  this  Code  in 

conformity  with  the  explanation. 

8.  The  pronoun  "  he  "  and  its  derivatives  are  used  of  any  person,  whether 
Gender.  male  or  female. 

9.  Unless  the  contrary  appears  from  the  context,  words  iftiporting  the 

singular  number  include  the  plural  number,  and 
\     Number.  words  importing  the  plural  number  include  the  singTi- 

lar  number. 

'     10.  The  word  "  man  *'  denotes  a  male  human  being  of  any  age :  the  word 
^^  **  Man ; "  *  Woman."  «« woman  "  denotes  a  female  human  being  of  any  aje. 

11.  The  word  "  person  "  includes  any  company  or  association,  or  body 
^  **  Person."  of  persons,  whether  incorporated  or  not. 

,,  „  *  12.  The  word  "  public  "  includes  any  class  of 

.      "  '^'  the  public  or  any  community.  • 

18.  The  word  *•  Queen  "  denotes  the  Sovereign  for  the  time  being  of  the 
"Ouccn."  United  Kingdom  of  Great  Britain  and  Ireland. 
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-Chaf.  11.]  GENERAL  EXPLANATIONS.  [Secs.  i4-20.« 
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'^  14,  The  words,  "  servants  of  the  Queen/'  denote  all  officers  or  servants 
continued,  appointed,  or  employed  in  India  by  or  un- 
Strvants  of  ^hc  Queen."     ^^^  ^^iQ  authority  of  the  said  Statute  a  i  and  22  Victoria, 
'  chapter  106,  entitled  "  An  Act  for  the  better  government  of  India,"  or  by  or 
under  the  authority  of  the  Government  of  India  or  any  Government. 

^^  15.  The  words,  "British  India,"  denote  the  territories  which  are  or  may 
become  vested  in  Her  Majesty  by  the  said  Statute  2 1 
'  "Bf^l* India."  ^^^  22  Vicloria,  chapter  106,  entitled  "  An  Act  for 

the  better  government  of  India."* 

16.  The  wqrds,  "  Government  of  India,"  denote  the  Governor-General 

"^    r    *  of  India  in  Council,  or,  during  the  absence  of  the 

"Gwcrnmcnt  of  India.         Govemor-General  of  India  from  4iis  Council,  the 

President  in  Council,  or  the  Governor- General  of  India  alone  as  reg^ds  the 

powers  which  may  be  lawfully  exercised  by  them  or  him  respectively. 

^  17.  The  word  **  Government "  denotes  the  person  or  per^ns  authorized 
-  •  by  law  to  administer  executive  government  in  any 

-Go^rnmcnt."  p^^^t  ^f  British  j^dja. 

M  Prewdcncy."  l^*  ^^^  ^^""^  '*  Presidency  "  denotes  the  ter- 

ritories subject  to  the  Government  of  a  Presidency. 

*19.  The  word  **  Judge  "  denotes  not  only  every  person  who  is  officially 

V'„  jaA^c.'*  designated  as  a  Judge,  but  also  every  person  who  is 

empowered  by  law  to  give,  in  any  legal  proceeding, 

jjUifil  or  criminal,  a  definitive  judgment,  or  a  judgment  which,  if  not  appealed 

agianst,  would  be  definitive,  or  a  judgment  which,  if  confirmed  by  some  other 

'  andMity^wottld  be  definitive,  or  who  is  one  of  a  body  of  persons,  which  body 

of  persons  is  empowered  by  law  to  give  such  a  judgment. 

Illustrations. 

(a.)  A  Collector  exercising  jurisdiction  in  a  suit  under  the  "  North-Western   Pro- 
vinces Rent  Actj  i88i,"t  is  a  Judge. 

(ft.)  A  Magistrate  exercising  jurisdiction  in  respect  of  a  charge  on  which  he  has  power 
to  .xntence  to  fine  or  imprisonment,  with  or  without  appeal,  is  a  Judge. 

(«.)  A  member  of  a  panchdyat  which  has  power,  under  Reg.  VII.,  1816,  of  the  Madras 
Code,to,tr7  and  determine  suits,  is  a  Judge. 

'    fi^)  A  Magvstrate  exercising  jurisdiction  in  respect  of  a  charge  on  which  he  has  power 
only  to  commit  for  tri^l  \Q  ^pother  Court  is  not  a  Judge* 

*  20.  The  words,  '*  Court  of  Justice,"  denote  a  Judge  who  is  empowered 
**  Court  of  Justice."  ^^  ^*^  ^^  ^^^  judicially  alone,  or  a  body  of  Judges 

which  is  empowered  by  law  to  act  judicially  as  a 
b(M|f  wiien  such  Judge  or  body  of  Judges  is  acting  judicially. 

-  ,  Illustration, 

t 
A  panchayat  acting  under  Regulation  VII.,  1816,  of  the  Madras  Code,  having  power 
to  try  aDd  dct^ranine  suits,  is  a  Court  of  Justice* 


o 


/ 


*•  Here  the  words,  "  except  the  Settlement  of  the  Prince  of  Wales*s  Island,  Singa-* 
ixy^  and  Malacca,"  have  been  omitted,  having  been  repealed  by  Act  XII.  of  1891. 

t  Tb«  words  quoted  have  been  substituted  for  the  words,  "  Act  X.  of  1859/'  by  the 
North-Westcrn  Provinces  Rent  Act  (XII.  of  1881),  s.  2.  , 
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^^^^  *    •Sec.  21.]  GENERAL  EXPLANATIONS.  [Chap.  U^ 

21.  The  words,  "public  servant/',  denote  a  person  falling  under^an^ot 
"  Public  servant.'*  the  descriptions  hereinafter  following,  namely  : — 

Ftrsf. — Every  covenanted  servant  of  the  Qaeen  ; 

Second.— Evtry  conftnissioned  officer  in  the  military  or  nav^  forcea  of 
the  Queen  while  serving  under  the  Government  of  India  or  any  Govcr«ipeiit; 
Ihi'rd. — Every  Judge  ; 

F^«/fM.— Every  officer  of  a  Court  of  Justice  whose  duty  it  is,  as  such 

officer!  to  investigate  or  report  on  any  matter  of  law  or  fact,  or  to  make^  »n- 

lhentic!^te,  or  keep  any  document,  or  to  uke  charge  or  dispose  di  any  pro- 

nfr-^vtfXf  perty,  or  to  execute  any  judicial  process,  or  to  administer,  any  outh,   or  to 

interpret,  or  to  preserve  order  in  the  Court,  and  every  person  specially*aa- 

I  Y  thorized  by  a  CiDurt  of  Justice  to  perform  any  such  duties  ;       . 

•  /j/M.— Every  juryman,  asslSssor,  or  member  of  a  panchdyat  assisting  a 
'^               Court  of  Justice  or  public  servant ; 
^^^  Sixth. — ^Every  arbitrator  or  other  person  to  whom  any  cause  or  matter 

has  been  referred  for  decision  or  report  by  any  Court  of  Justice  or  by  any  odie 
competent  public  authority ; 

Seventh. — Every  person  who  holds  any  office  by  virtue  of  which  be  is 
*         empowered  to  place  or  keep  any  person  in  confinement ; 

Eighth. — Every  officer  of  Government  whose  duty  it  is,  as  such  officer,  to 
prevent  offences,  torgive  information  of  offences,  to  bring  offenders  to  jiatice, , 
or  to  protect  the  public  health,  safety,  or  convenience  ;  * 

*  »      •    Ninth.^'Evcry  officer  whose  duty  it  is,  as  such  officer,  to  take,  receive^. 
k%ep,  or  expend  any  property  on  behalf  of  Governmefnt,  or  to  make  ad^  8iisl^« 
assessment,  or  contract  on  behalf  of  Government,  or  to  execute  an;^reveiBM 
process,  or  to  investigate  or  to  report  on  any  matter  affecting  the  pecuoiftqr 

«^   interests  of  Government,  or  to  make,  authenticate,  or  keep  any  document  t^ 

«  lating  to  the  pecuniary  interests  of  Government,  or  prevent  the  infraction  ef 

any  law  for  the  protection  of  the  pecuniary  interests  of  Government,  and  ev«y 

officer  in  the  service  or  pay  of  Government,  or  remunerated  by  fees  or  com* 

*^  mission  for  the  performance  of  any  public  duty  ; 

Tenth. — Every  officer  whose  duty  it  is,  as  such  officer,  to  take,  receve, 
keep,  or  expend  any  property,  to  make  any  survey  or  assessment,  or  to  levy 
any  rate  or  tax  for  any  secular  common  purpose  of  any  village,  town,  or/listraGC« 
or  to  make,  authenticate,  or  keep  any  document  for  the  ascertoining^  of  t£ie 
rights  of  the  people  of  any  village,  town,  or  district. 

Illustration,  * 

j^  A  municipal  commissioner  is  a  public  servant. 

Explanation  i. — Persons  falling  under  any  of  the  above  descriptions  ai^ 
public  servants,  whether  appointed  by  the  Government  or  not.  •     j 

Explanation  ^.—Wherever  the  words,    "  public  servajat,"  occur/  tKey 

^  shall  be  understood  of  every  person  who  is  in  actual  possession  of  the  situation 

of  a  public^servant,  whatever  legal  defect  there  may  be  in  his  right  to  bold  that 

situation.  , 

c  •  Rulings,  • 

t.  Q^m!a£X:J^,ARA£as  are  "  publuus^Yants"  within  the  meaning  of  s.  223  of  the  Pteaaj 

^  *-  *  Code.—QuEEN  t).  Kalla  Chand  MoiT&tt,  7  W.  R.  63.    [Seton-Karr  and  Macpfa^soa 

•        •    ]].     May  6,  1867.]  ^  «-       -^^ 

.    [    8    ] 
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Chap,  ll.]  GE/^ERAL  EXPLANATIONS.  ISec.  2i.* 

^  *^  An  engineer  who  receives  and  pays  to  others  municipal  moneys  is  a  public  servant 
within  the  meaning  of  s.  21,  cl.  IQ^  of  the  Penal  Code,  although  he  may  not  have  the 
power  of  sanctioning  theexpenoiture  of  such  moneys. — Rkg.  9.  Nantamram  Uttamram, 
6  Bom.  H.  C.  R.  64.    [Gibbs  and  Lloyd,  JJ.    Sep.  39,  1869.]  ^ 

Thb  naib.nazir  is  a  public  servant  within  the  meaning  of  s.  4^  of  the  Penal  Code, 
and  net  "the  mere  private  servant'  of  the  nazfr.— QuBgN  v,  Mahmood  Hossein, 
2  N.-W.  P.  298.     [Spankie,  J.    July  18,  1870.] 

Aii  occasional  or  supernumerary  peon  appointed  under  the  order  of  the  Board  of  Re- 
venae  in  accordance  with  s.  6,  Act  V.  of  1863  (B.C.))  and  paid  under  that  section  by  fees 
whenever  employed  to  serve  process,  is  a  public  servant  under  cl^^s.  21,  of  the  Penal 
Code,  and/as  su^,  may  be  tried  for  receiving  an  illegal  gratification  under  s,  161  of  that 
Code. — QUBB.^  V.  Ramkisto  Doss,  16  W.  R.  27;  7  B.  L.  R.  446.  [Ainslie  and  Paul, 
JJ.  July  24,  1871.] 

The  word  "ofBcer"  in  s.  21,  cl.  9,  of  the  Penal  Code,  means  a  person  employed  to 
exerqi?'^  to  some  extent  a  delegated  function  of  Government.  He  must  be  either  himself 
armed  with  some  authority  or  representative  character,  or  his  duties  must  be  imm^iately 
auxiliary  to  those  of  some  one  who  is  so  armed.  Hence,  an  izaph^^fi^r.  i.  e.,  a  lessee  of  a 
viil^re  who  has  undertaken  to  keep  an  account  of  its  forest-revenues,  and  pay. a  certain 
proportion  to  the  Government,  keeping  the  remainder  for  himself,  is  not  an  officer,  and 
therefore  not  a  public  servant  within  the  meaning  of  s.  21. — ^Rbg.  v.  Ramajirav  Jivbaji- 
RAV.  12  Bom.  H.  C.  R.  i.    [West  and  Nanabhai  Haridas,  JJ.     Feb.  10,  1875.] 

A  PERSON  appointed  by  the  Government  Solicitor  with  the  approval  of  Government 
and  under  an  arrangement  by  the  Govemor-General  in  Council  to  act  as  Prosecutor  in 
the  Calcutta  Police  Courts  is  a  public  servant  within  the  meaning  of  s.  21  of  the  Penal 
Codo, — Empress  V.  Butto  Kristo  Dass,  I.  L.  R.,  3  Cal.  497.  [Jacki^on  and  Cunningham, 
IJ.     Mar.  4,  1878.] 

^The  manager  of  a  Court  of  Wards'  estate  paid  into  a  bank,  carrying  on  the  treasury 
business  of  the  Government,  a  sum  of  money  on  behalf  of  Government.  B,  a  poddar  i  1  - 
the  baiik,  demanded  and  took  a  reward  for  his  trouble  in  receiving  the  money.  On  B 
beintf  prosecuted  and  charged  under  s.  161  of  the  Penal  Code,  A^flMiat,  although  the  money 
mt»t  ha\  2  been  paid  on  account  of  Government,  it  was  on  behalf  of  the  bank,  and  not 
on  behalf  of  the  Government,  that  the  money  wa!»  received  by  the  accused ;  and  that  the 
poddar  was  a  servant  of  the  Bank  only,  and  not  a  public  servant  within  the  meaning  of  ^ 
cLa  ».  21  of  the  Penal  Code. — In  the  Matter  of  the  Petition  of  Modun  Mohun, 
ir!u  R.,  4  Cal.  376.    [Ainslie  and  Broughton,  JJ.    Dec.  10,  1878.] 

A  peon  employed  by  the  manager  of  an  estate  under  the  charge  of  the  Court  of  Wards 
is  not  a  pghli^^  y^^^vant  within  the  meaning  of  s.  21  of  the  Penal  Code. — Queen  v,  Arayi, 
I.  L,  R.,  7  Mad.  17.    [Turner,  C.J.     May  10,  1883.] 

A  CAR'TBR  employed  by  Gpy^rniff''^^  is  not  a  public  servant  within  the  meaning  of 
3.  21  <rf  the  Penar Lode.— Queen  v.  Nachi muttuTi.  L.  R.,  7  MadT  18.  [l*urner,  C.J.  Juiie 

Any  person,  whether  receiving  pay  or  not,  who  chooses  to  take  upon  himself  duties  and 
responsibilities  belonging  to  the  position  of  a  public  servant,  and  perforqi|mi0ayJ]^ties  and 
accepts  those  responsibilities,  and  is  recognized  as  filling  the  position  ofapubnc  servant, 
mast  be  regarded  as  one,  and  it  does  not  lie  in  his  mouth  to  say  subsequently  that,  not- 
withstanding his  performance  of  public  duties,  and  the  recognition  by  others  of  such  per- 
formance, he  is  not  a  *' public  servant '' within  the  definition  contained  in  s.  21  of  the  Penal 
Code. — Qubbn-Empress  v.  Parmeshar  Dat,  I.  L.  R.,  8  All.  201.    [Straight?,  J.    Feb.  5, 

22.  The  w&rds  "  moveable  property  "  are  intended  to  include  corporeal 
"  Movembfe  waoArtv  "         property  of  every  description,  except  land  and  things 
m^rnsmum:  p*fupc»y.  attached  to  the  carth,  or  permanently  fastened  to  any 

thii^  which  is  attached  to  the  earth,  /^g  c,^/.';  *?»''■'''  ^        '    l^^(^t/: 

A  iA;g  up  and  immediately  carried  away,  without  any  authority  or  right,  several  cart« 
loaicb  o€  earth,  part  of  unassessed  lands  of  a  village.    Held  that  A  was  not  euilty  of  theft  1 
—Qvkbn-Em press  v.  Kotavya,  I.  L.  R.,  10  Mad.  255.    [Collins,  C.J.,  and  Kernan  and      * 
Brandf,  y.    Mar.  iSj  1887.]    But  see  the  following  ruling :— 
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^Ecs.  23.28.]  GENERAL  EXPLANATIONS.  [Chap.  II. 

«  • 

Earth,  that  is,  soil,  and  all  the  component  parts  of  the  soil,  inclusive  of^ooes 
and  minerals,  when  severed  from  the  earth  or  land  to  which  it  was  attached,  is  movwiblc 
property  capable  of  being  the  subject  of  theft.  Whoever  dishonelUy  severs  such  earth 
from  the  earth  commits  theft.  Where  a  person  dishonestly  carried  away  loo  cart-loads 
of  earth  from  the  complainant's  land,  held  that  he  was  guilty  of  theft.  Queen-Empress  v. 
Kptayya  (1.  L.  R.,  10  Mad.  255)  dissented  from. — Quben-Emprbss  v.  Shivram,*^. X.  R., 
15  Bom.  702.     [Bird^ood  and  Parsons,  J  J.     Mar.  24,  1890.] 

^  .   „  28.  "Wrongful  gain"   is   gain  by  *  unla^-f  ul 

"Wrongful  gam.  means  of  property  to  which  the  person  gaining  it  is 

*  not  legally  entitled.  c 

„  **  Wrongful  loss  '*  is  the  loss  by  unh*wful  means 

"Wrongful  loss.  ^^  property  to  which  the  person  losing  it  is  legiclly 

•  entitled.  *       V' 

A^person  is  said  to  gain  wrongfully  when  such  person/iretains  wrongJfuUv, 
Gaining  wrongfully  j  losing    as  well  as  when  8uch  person  acquires  wrongfully.  A 
wrongfully.      ^     ^  person  is  said  to  lose  wrongfully  when  such  pcr^m 

is  wrongfjiily  kept  out  of  any  property,  as  well  as  when  such  person  is  wrong- 
fully deprived  of  property. 

\      f^  ^  24.  Whoever  does  anything  with  the  intention  of  causing  wrongful  gain 

•^-r^-Tl  «,^. .       .1   „                   to  one  person,  or  wrongful  loss  to  another  person,  is 

b  r:\  Vn^  "  Dateeiyy.                    g^j^  ^^^  ^^^  j^j      u^ishonestly." 

i  t^         '  •                                                                                   '    . 

V               /  c    i'*  construing  ss.  24  and  25  the  primary  and  not  the  remote  intention  of  the  accused 

.  A     "^       J  must  be  looked  at,     Queen-Rvpress  v.   Girdhari  (I.  L.  R.,  8  All.  653)  cited. — Queen- 

nl^   ,    "    »  Empress  tr.HARADHAN  alias  Rakhal  Dass  Ghosh,  I.  L.  R.,  19  Cal.  38a     [Norris  and 

""'''^'^  ^Bc-vHey,JJ.    A  p.  20,  1892.] 

^,  _      ,  ,    .,   „         ^  25.  A  person  is  said  to  do  a  thing  fraudulently 

Fraudulently.  ^   j^  ^^  ^^^  ^^^^  ^^^^^  ^j^j^  .^^^^^^  ^^  defraud,  but  not 

otherwise.  ' 

*".,-,         ....      „  26.  A  person  is  said  to  have  "reason  to  be- 

Reason  to  behevc.  lieve"atbing  if  he  has  sufficient  cause  to  believethal 

thing,  but  not  otherwise, 

27.  When  property  is  in  the  possession  of  a  person's  wife,  clerk,  or  ser- 
«*  Property  in  possession  of    vaht,  on  account  of  that  p^rsnn,  it  is  in  that  persoli's 

wfe,  clerk,  or  servant."  possession  within  the  meaning  of  this  Code. 

Explanation, — A  person  employed  temporarily,  or  on  a  particular  occa- 
sion, in  the  capacity  of  a  clerk  or  servant,  is  a  clerk  or  servant  within  the  mean' 
ing  of  t{ijmyjQp. 

28.  A  person  is  said  to  "  counterfeit,''  who  causes  one  thing  to  resemble 
•*C    ntefit"  another  thing,  intending  by  means  of  that  resem- 
blance to  practise  deception,  or  knowing  it  to  be  Ijke- 

\y  that  deception  will  thereby  be  practised. 

Explanation  fJ^--ll\%x\o\.  essential  to  counterfeiting  thtt  the  imitation 
should  be  exact. 

Explanation  2.* — When  a  person  causes  one  thing  to  resemble  another 
thing,  and  the  resemblance  is  such  that  a  person  might  be  deceived  thereby, 
it  •shall  be  presumed,  until  the  contrary  is  proved,  that  the  person  so  causing 
the  one  thing  to  resemble  the  other  thing  intended,  by  nleans  of  that  resem- 

*  These  two  explanations  have  been  substituted  for  the  original  by  the  Metal  Tokens 
Act  y.  of  1889),  s.  9.  :• 
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Ckak  II.]  GENERAL  EXPLANATIONS.  [Sbcs,  29,  300 

'  bLmce,  to  practise  deception,  or  knew  irto  be  likely  that  deception  would  there- 
bj  be  practised. 

•  ^ 

20.  The  word  "  document"  denotes  any  matter^expressed  or  described 
<t  oocteent  *'  ^^^^  ^^^  substance  by  means  of  letters,  figures,  or 

marks,  or  by  more  than  one  of  those  itieans,  intend- 
ed to  be  used,  or  which  may  be  used,  as  evidence  of  that  ftiatter. 

Explanaiion  /. — It  is  immaterial  by  what  means  or  upon  what  substance 
the  fetter^  figures,  or  marks  are  formed,  or  whether  the  evidence  is  iiftended 
for,  or  may J)f  used  in,  a  Court  of  Justice,  or  not. 

c 

e 

•  •  Illustrations.  ^ 

A  writing  expressing  the  terms  of  a  contract,  which  may  be  used  as  evidence  of  the 
•contract,  is  a  document. 

A  cheque  upon  a  banker  is  a  document.  ^ 

A  power-of-attorney  is  a  dociiment. 

A  map  or  plan  which  is  intended  to  be  used,  or  which  may  be  used,  as  evidence,  is  a 
docMBeot. 

A  writiiig  containing  directions  or  instructions  is  a  document. 

.  Explanation  2. — Whatever  is  expressed  by  means  of^  letters,  figures,  or 
|.  ^maiks,  as  explained  by  mercantile  or  other  usage,  shall  be  deemed  to  be  ex- 
*  *pfMKd  by  such  letters,  figures,  or  marks  within  the  meaning  of  this  section, 
I    ahiioogh  the  same  may  not  be  actually  expressed. 

!  •      «»  •  ^ 

i  9  Illustration. 

A  writes  his  name  on  the  back  of  a  bill  of  exchange  payable  to  his  order.  The  mean- 
iMoTthe  endorsement,  as  explained  by  mercantile  usage,  is  that  the  bill  is  to  be  paid  tor 
the  bokier.  The  endorsement  is  a  document,  and  must  be  construed  in  the  same  manner 
5as  if  the  words  *'  pay  to  -the  holder,"  or  words  to  that  effect,  had  been  written  over  the 
sfiMtare. 

*  Ruling. 

WMaasadraft  petition  was  prepared  with  the  intention  of  being  used  as  evidence  of 
a  mattei^  it  was  held  that  it  fell  within  the  terms  of  s.  29  of  the  Penal  Code ;  and  as  it  con- 
l^ia^d false  staffements  calculated  to  injure  the  reputation  of  a  person,  the  offence  was  held 
to  Wlwttbin  s.  469  of  the  Penal  Code.— In  thb  Matter  of  Shekfait  Ally,  id  W.  R. 
6^  ; »  B.  L-  tL,  A.  Cr.,  12.    [Loch  and  Glover,  JJ.     Dec.  14,  1868.]. 

SO.  The  words  "  valuable  security  "  denote  a  document  which  is,  or  pur- 
.    ,,  ports  to  be,  a  document  whereby  any  legal  right  is 

•likable  secunty.  created,  extended, transferred,  restrictedv  extinguish-  ^     ^ 

f  ^  ^m  itlcased,  or  whereby  any  person  acknowledges  that  he  lies  under  legal 
liaMBty,  or  has'not  a  certain  legal  right  J  ,  ^.j\  tV  <C#VftX^  ^*'*' ^    - 

■  hm\L  his  name  on  the  back  of  a  bill  of  exchange.  As  the  effect  of  this  endorseme^it 
isAftMtler  the  right  to  the  bill  to  any  person  who  may  become  the  lawful  holder  of  it,         •     ^ 
tWwkwsement  is  a  **  valuable  security."  *  /      /  ,  i^i     -  *"  , 
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^  ^        •     Jecs.  31-330  GENERAL  EXPLANA  TIONS.  [Chap.  !I. 

RulUtgs.  '  ' , 

A  SBTTLBMB^T  of  accounts  in  writing,  though  not  signed  by  any  person,  is  a  ''valu- 
able security  "  within  the  definition  of  s.  30  of  the  Penal  Code. — Bi'parU  Kapalavaya 
Saraya.  2  Mad.  H-  C.  R.  2^t.    [Phillips  and  Holloway,  JJ.    Nov.  2§,  1864.] 

A  copy  of  a  lease  is  not  a  "valuable  security"  within  the  meaning  of  s.  30  ql  the 
Pena!  Code. — Rfeo.  v  Khusal  Hiram  an  ahd  Indragir,  4  Bom.  H.  C.  R.  28.  [Couch, 
C.  J.,  and  Newton,  J.  •July  17,   1867.] 

A  DBRD  of  divorce  is  a  "  valuable  security"  within  the  meaning  of  s.  30  of  the  Penal 
Code.  Jhe  presenting  of  a  forged  document  of  such  a  nature  for  registration,  and  obtai|i< 
ing  registration,  would  be  "using"  within  s.  471  of  that  Code. — Queen  v  AziftdOODDEEK, 
II  W.  R.  15.     [Jackson  and  Glover.  JJ.     Mar.  3,  1869]  «. 

A  s^NAD  conferring  a  title  of  dignity  on  a  person  ip  no^  a  "  valuable  security"  wjtKin 
the  meaning  of  thfe  Penal  Code. — Jan  Mahomrd  and  Jabar  Mahomed  r.  Qubbn-Em- 
-,  press;  Wari  Meah  v.  Queen-Empress,  I.  L.  R.,  10  Cal.  584,     [Mitter  and  Norrfs.  11. 

April  if,  1884.] 

"  A  will  "      *  ^^*  '^^^  "^otAs  ^'  a  will "  denote  any  testamen- 

tary document. 

32.  In  every  part  of  this  Code,  except  where  a  contrary  intention  appears 
y\  Words  referring  to  acts  in-  ^^om  the  context,  words  which  refer  to  acts  done 
/       elude  illegal  omissions.  extend  also  to  illegal  omissFd^ 

*.  X^*2Vf:f  o  In  recommending  that  illegal  omissions  should  be  treated  as  acts,  thejndian  Law 

CoiMBissioners  staters  folio  ws^*:  "We  cannot  defend  thiAMSbbH^'lTian  byg[ving"a  lew 
,  illustrations  of  the  wayFn  which  it  will  operate.     A  omits  to  give  Z  food,  and  by  that 

brftission  voluntarily  causes  Z's  death.  Is  this  murder?  Under  our  rule  it  is  m^jnltr  if 
A  was  Z's  jailor  directed  by  law  to  furnish  Z  with  food.  It  is  murder  if  Z  was  the  infant 
child  of  A,  and  had,  therefore,  a  legal  right 'to  sustenance,  which  right  a  Civil  Coyrt  would 
enforce  against  A.  It  is  murder  if  Z  was  a  bedridden  invalid,  and  A,  a  nurse,  hired  to 
feed  Z.  It  is  not  murder  if  Z  is  a  beggar  who  iias  no  other  claim  on  A  than  that  of 
humanity.  A  oniits  to  tell  Z  that  a  river  is  swollen  so  high  that  Z  cannot  safely  attempt 
to  ford  it,  and  by  this  omission  voluntarily  causes  Z's  death.  It  is  murder  if  A  is  a  peon 
stationed  by  authority  to  warn  travellers  from  attempting  to  ford  the  river.  It  is  muider 
if  A  is  a  guide  who  has  contracted  to  guide  Z.  It. is  not  murder  if  A  is  a  person  on  whom 
>:  has  no  other  claim  than  that  of  humanity.  A  savage  dog  fastens  on  Z ;  A  omits  to  call 
off  the  dog,  knowing  that,  if  the  <^og  be  not  called  off,  it  islikely  to  kill  Z.  Z  is  killci 
This  is  murder  in  A  if  the  dog  belonged  to  A,  inasmuch  as  the  omission  to  take  proper 
order  with  the  dog  is  illegal  (s.  289).  But  if  A  be  a  mere  passer-by,  it  is  not  murder  'v- 
P.  C.  Note  M.  SS.  f  J,         H     Hiuruer. 


critical  state  or  neawn  ;  mac  a,  neir  to  -6  s  property,  had  been  informed  by  Z's  ohvsi 
cians  that  Z's  recovery  absolutely  depended  on  his  being  kept  quiet  in  mind,  and  that  the' 
smallest  mental  exatemcnt  would  endanger  his  life ;  that  A  immediately  broke  into  Z's 
sick^o<Hn,  and  told  him  a  dr^dful  piece  of  intfillirepce  which  was  a  p«r^  i^j^^^r^^^  that 
Z  went  into  fijs  and  died  on  the  spot,  that  A  had  afterwards  boasted  of  haviSFclearedfhe 
way  for  himself  to  a  good  property  by  this  artifice.  These  things  beini?  fully  proved  r- 
Judge  could  doubt  that  A  had  voluntarily  caused  the  death  of  Z ;  nor  do. we  perceive  sflv 
reason  for  not  punishing  A  in  the  same  manner  in  which  he  would  have  been  punished  if 
he  had  mixed  arsenic  in  Z's  medicine." — Commissioner^'  First  Report,  s.  243,  P  C 
Note  M.  59.    •  »    •      ji     •     . 

•    88.  The  word  "  act "  denotes  as  well  a  series  of  acts  as  a  singie  act^  the 
"  Act."       •  word  *'  omission  "  denotes  as  well  a  series  of  omis. 

,N  \*  Omission."  sion«  as  a  single  omission. 
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X   *   84.  When  a  criminal  act  is  done  by  several  persons  "  in^furtherance  of 
Act  done  by  several  persons    Jbg  commmnnte^^^  Qt  all,"*  eac&^^cT persons 
in  furtherance  <rf  comnton  in>   TS^ISBTe  fof  tliitllicrlntlle^ame  manner  as  if  it  were 
S2H2?-  done  by  him  alone.  ^ 

An  American  jurist  (Bishop,^  439)  thus  explains  the  law  upon  the  subject :  "The  ( 
true  view  is  doujHless  as  follows :  Even^  man  is  responsible  criminally  for  what  of  wrong , 
flows  directly  from  liis  cdSupt^  iqtenlion,'bj^  no  man  intendin|^  wrong  is  responsible  for 
an  mdepetident  act  of  wrong  committed  by  anQtl).er,     If  one  person  sets  in  motion  the  \ 
p1ii^sl6ai  boww  of  anofherperspni  the  former  is  criminally 'guilty  for  its  results.     If  he  con- 
templated the  result,  he  is  answerable,  though  it  is  produced  in  a  manner  he  did  not  con- 
template, ^f  h^did  not  icontemplate  the  result  in  kind,  yet  if  it  was  the  ordinary  effect  of 
the  cause,  he**is  responsible.     If  he  awoke  in^o  action  an  indiscriminate  power,  he  is  re- 
spov^sible.     If  he  gave  directions  vaguely  and  incautiously,  and  the  person  receiving  them 
acted  according  to  what  might  be  presumed  to  have  t>een  his  underst^ding  of  them,  he 
is  resjLpnsible.      But,  if  the  wrong  done  was  a  fresh  and  independent  wrong  springing  , 

wholly  from  the  mind  of  the  doer,  the  other  is  not  criminal  therein,  merely  because,  when 
jt  was  done,  he  was  intending  to  be  a  partaker  wtih  the  doer  in  a  different  wrong.  These 
propositions  may  not  always  be  applied  readily  to  cases  arising,  yet  they  ^eem  to  furnish 
the  true  rule.'* 

Thv  following  remarks  of  Sir  Barnes  Peacock  illustrate  the  meaning  of  the  above  sec* 
tion :  "  If  the  obj^tct  and  design  of  those  who  seized  Amoordee  was  merely  to  take  him  to 
the  thanna  on  a  charge  of  theft,  and  it  was  not  part  of  the  common  design  to  beat  him, 
they  would  not  all  be  liable  for  the  consequence  of  the  beating,  merely  because  they  were 
present.  It  is  laid  down  that  when  several  persons  are  in  company  together,  engaged  ini 
one  common  purpose,  lawful  or  unlawful,  and  one  of  them,  without  »he  knowledge  or  con-l 
sent  of  the  others,  commits  any  offence,  the  others  will  not  be  involved  in  the  guilt*  unl^sl  * 

ihe  act  done  was  in  some  manner  in  furtkierance  of  the  common  intention.     It  is  also  said' 
thatalthough  a  man  is  present  when  a  felony  is  committed,  if  he  take  no  part  in  it,  and  do  t> 

not  act  in  concert  with  those  who  committed  it,  he  will  not  be  a  felon,  merely  because  l>e^ 
did  &)i  ;A?tempt  to  prevent  it,  or  to  apprehend  the  fdon.  But  if  several  persons  go  out 
together  for  the  purpose  of  apprehending  a  man,  and  taking  him  to  the  thanna  on  a  charge 
of  theft,  afcVl  some  of  the  party,  in  the  presence  of  the  others,  beat  and  ill-treat  the  man  in 
a  cruel  and  violent  manner,  and  the  others  stand  by^nd  look  on,  without  endeavouring  to 
dissuade  them  from  their  cruel  and  violent  conduct,  it  appears  to  me  that  those  who  have*^ 
to  deal  with  the  facts  mijght  very  properlY  infer  that  they  were  all  assenting  parties,  and  ^ 

acting  in  concert,  and  tnac  ihe  beating  was  inlurtherance  of  a  common  design.     I  do  not 
know  what  the  evidence  was.     All  I  wish  to  point  out  is,  that  all  who  are  present  do  not  ne- 
cessarily assist  by  their  presence  every  act  that  is  done  in  their  presence,  nor  are  conse-*^  *^ 
quently  liable  to  be  punished  as  principals." — Queen  «.  Gora  ChandGope,  5  W.  R.  45  : 
B.  L.  R.,Sup.  Vol.,  443;  i  Ind.  Jur,  N.  S.,  177 ;  i  Wymah's  Rev.,  Civ.,  and  Crim.  Rep.  43.                          ». 
[Peacock,  C.J.,  Trevor  and  Norman,  JJ.     Mar.  3,  1866.J 

Where  a  blow  is  struck  by  A  in  the  presence  of,  and  by  the  order  of,  B,  both  are  prin- 
^pals  in  the  traigaction ;  and  where  two  persons  join  in  beating  a  man,  and  he  dies  it  is 
not  nec^i&tyt^  ascertain  exactly  what  the  effect  of  such  blow  was.— Queen  v.  Mahomed 
AsGER.  33  W.  R.  II.     [Markby  and  McDonell,  JJ.     Dec.  12,  1874.] 

Where  each  of  several  persons  took  part  in  beating  a  person  so  as  to  break  eighteen  _ 
ribs,  and  cause  his  death,  each  of  them  was  held  to  be  guilty,  as  a  principal,  of  the  murder  "  ^^  ^^ 
of  the  deceased. — Queen  v.  Gour  Chunder  Dass.  24  W.  R.  5.  [Markby  and  Morris,  JJ.     ^      ' 
May  ^31,18750  ^  , 

Where  a  prisoner  is  cpnstructively  guilty  of  murder  under  s.  34  of  the  Penal  Code, 
^it  tSMoubh'ul  if  he  can  be  said  to  have  committed  the  olfence  of  murder  within  the  mean- 
ing of  s.  149,  so  as*  to  make  other  prisoners,  by  a  double  construction,  guilty  of  murder. — 
In  the  Matter  of  the  Petition  of  Jhubboo  Mahton  ;  Empress  v.  Jhubboo  Mahton,  « 

I.  L.  R.,  8  Cal.-  739;  12  C.  L.  R.  233.     [McDonell  and  Field,  JJ.    April  28,»-i882.] 

The  accused,  dvho  were  classers  employed  in  the  Revenue  Survey  Department,  were 
chkrged,  under  s.  i6i^of  the  Indian  Penal  Code,  with  taking  bribes  from  the  raiyats  of  , 

-  ■  • 

'  — • — ■ — ■'  — —  •' 

,      *  Tjie  words  quoted  have  been  added  by  Aft  XXVIT.  of  1870,  s.  i. 
■         '     '  ['3     1  '  . 
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certain  villages.  The  only  evidence  against^the  accused  was  that  of  persons  who  IM 
either  subscribed  to  the  bribes,  or  collected  subscription,  or  paid  the  money  to  the  abused. 
They  stated  that  they  had  offered  the  bribes,  because  the  dassers  bj.d  threatened  to  nuse 
the  assessment,  cut  down  the  hedges,  and  erect  new  boundary-marks.  As  regards  tiu* 
evidence,  the  trying  Magistrate  remarked  that,  even  if  all  the  witnesses  for  the  prosectition 
were  treated  as  accomplices,  it  was  open  to  him  to  convict  on  their  uncorroborated  tes- 
timony, as  "there  was  inherent  truth  in  their  statements,  and  circumstances  exisfedVMdi 
negatived  the  presumption  of  a  conspiracy,  and  evidenced  signs  of  truthfulness.'*  Tbe 
Magistrate  was  also  of  opinion  that  there  was  a  distinction  between  accomplices  who 
volunteered  to  assist  in  the  receipt  of  illegal  gratifications  and  those  who  assisted  osder 
compulsion.  In  the  opinion  of  the  Magistrate,  the  witnesses  in  the  present  case  beld^ 
ed  to  the  latter  class,  and  there  was  no  reason  to  disbelieve  their  evidenc^  Hft<  thefcfore^ 
convicted  the  accused  under  s.  161  of  the  Indian  Penal  Code,  and  sentenced  tlwai  to 
rigorous  imprisonment  and  fine.  Held  (Scott,  ].,  dissenting)  that  the  convictions  WPte 
illegal,  there  beii^  no  evidence  to  corroborate  the  witnesses  for  the  prosecution,  iSdtof 
whom  were  accomplices,  /f^/r/ also  (Scott,  J.,  dissenting),  that  there  was  suchmorin 
**  the  coi«ideration  by  the  Magistrate  of  the  evidence  as  to  prejudice  the  accused,  a^  awA 

a  failure  of  justice  as  to  justify  the  Court  in  revision  in  setting  aside  the  convictions.  JVr 
Curiam, — Theiimits  of  the  application  of  the  doctrine  of  necessity  as  an  excuse  for  an  Set  - 
otherwise  criminal  are  those  prescribed  in  s.  194  of  the  Indian  Penal  Code.  Therefore 
witnesses,  who,  in  order  to  avoid  pecuniary  injury  or  personal  molestation,  had  offered 
or  given  bribes  to  a  public  servant,  were  abettors««Cthe  offence  of  taking  an  illegal  grati- 
fication, and  their  evidence  should  be  treated  as  that  of  accomplices.  By  the  law  both  of 
^  India  and  England  the  evidence  of  an  accomplice  is  admissible,  and  a  conviction  is  not 

illegal,  because  it  proceeds  upon  the  uncorroborated  testimony  of  an  accomplice  (s.  133 
of  the  Evidence  Act,  I.  of  1872).  But  the  presumption  that  an  accomplice  is  unworthy 
of  credit,  unless  corroborated  in  material  particulars,  has  become^  rule  of  practice  c^  al- 
most universal  application.  Per  Scott,  J. — Thei^  may  be,  however,  cases  of  an  excep> 
tional  character  in  which  the  accomplice's  evidence  alone  convinces  a  Judge,  and,  if  he  acts' 
••  ^on  yiat  conviction,  with  the  character  of  the  witnesses  clearly  present  in  his  mind,  a  Revi- 

sft:>nal  Court  ought  not  to  interfere  in  the  absence  of  other  circumstances  showing  a  want 
of  judicial  discretion.  Per  Jardine,  J. — The  mere  circumstance  of  a  person  b^ng  ''pre- 
sent on  a  lawful  occasion  does  not  raise  a  presumption  of  that  person's  complicity  in  an 
offence  then  committed  so  as  to  make  s.  34  of  the  Indian  Penal  Code  applicabl5^^<-;f .  v. 
^Farler^  8  C.and  P.  106.  Where  the  Mac^istrate  on  that  ground  did  make  that  presumption 
against  an  accused  person,  and  applied  the  provisions  of  s.  34,  he  committed  an  error  in 
law,  and  the  High  Court,  as  a  Court  of  Revision,  might  acquit  the  accused. — Quben-Em- 
PRESS  V.  Maganlal  and  Motilal,  I.  L.  R.,  14  Bom.  115.  [Bayley,  Scott,  and  Jardine,  JJ 
^Sep.  24^  '^'^ 

85.  Whenever  an  act,  \;rhich  is  criminal  only  by  reason  of  its  being  done 
When  such  act  is  criminal    with  a  Criminal  knowledge  or  intention,  is  done  1)y 

by  reason  of  its  being  done    sever^L^crsons,  each  of  suchpcrsonswho  joins  in  the 
with  criminal  knowledge  or    iHmljSH^^ilSfiejw  intentiga  is  liabKj  for  the 
act  in  the  same  manner  as  it  tne  act  were  done  b/ 
him  alone  with  that  knowledge  or  intention. 

86.  Whenever  the  causing  of  a  certain  effect,  or  an  attempt  to  cause 
Effect  caused  partly  by  act    ^^^  effect,  by  an  act  QC  ^Y  ^^  omission,  is  an  of- 

and  partly  by  omission.  fence,  it  Is  to  be  undSFstood  that  the  causing  of 

that  effect,^artly  by  an  act,  aiui  partly  by  an  omission,  is  the  same  offenCe. 

Illustration.  ^'  ' 

A  intentionally  causes  Z's  death,  partly  by  illegally  omitting  to  give  Z  food,  and 
partly  by  bearing  Z.    A  has  committed  murder. 

•     87.  When  an  offence  is  committed  by  means  of  several  acts,  whoever  ih- 

Co-operati<fn  by  doing  one     tentionally  co-operates  in  the  commission  of  tfiat.of- 

of  several  acts  constituting  an     f^^^^  5y  doing  any  one^of  those  acts,  either  Singly  or 

^  ^"^^'  jointly  with  any  other  person,  commits  ih^l  oftlpnce? 
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GENERAL  EXPLANATIONS. 
Illustrations. 


[Secs,  38-40.* 


(a.)  A  and«B  agr§e  to  murder  Z  by  severally,  and  at  different  times,  giving  him  small 
doses  of  poison.  A  and  B  administer  the  poison  according  to  the  agreement  with  intent 
to  murder  Z.  Z  dies  from  the  effects  of  the  several  doses  orpoison  so  administered  to 
htm.  H^re  A  and  B  intentionally  co-operate  in  the  commission  of  marder,  and  as  each 
of  them  does  an  act  by  which  the  de^h  is  caused,  they  are  both  guilty  of  the  ofifence, 
thoygh  their  acts  are  separate.  * 

{b.\  A  and  B  are  joint  jailors,  and,  as  'such,  have  the  charge  of  Z,  a  prisoner,  alter- 
nately  for  six  hours  at  a  time.  A  and  B,  intending  to  cause  Z's  death,  knowingly  (^-oper- 
ate in  causing  tha^  effect  by  illegally  omitting,  each  during  the  time  of  his  attendance, 
to  furnish  Z  v%th  food  supplied  to  them  for  that  purpose.  Z  dies  of  hunger.  Both  A  and 
B  are  gaiHy  of  the  murder  of  Z. 

icH  A,  a  jayor,  has  the  charge  of  Z,  a  prisoner.  A,  intending  to  *(ause  Z's  death,  { 
ill^^l^  CMnits  to  supply  Z  with  food,  in  consequence  of  which  Z  is  much  rediy:ed  in  I 
strength,  but  the  starvation  is  not  sufficient  to  cause  his  death.  A  is  dismissed  from  his  I 
Qflice,  and  B  succeeds  him.  B,  without  collusion  or  co-operation  with  A,  illegally  omits) 
to  supply  Z  with  food  knowing  that  he  is  likely  thereby  to  cause  Z's  deith.  Z  dies  of  I 
hunger.  B  is  guilty  pf  murder;  but  as  A  did  not  cy.operate  with  B,  A  is  guilty  only  off 
aji  atf*""n^  to  commit  murder. 


Persoos  concerned  in  cri- 
minal act  may  be  guilty  of 
diflTerent  offences. 


88.  Where  ^ev^ral  persons  are  engaged  or  con 
cerned  in  the  commission  of  a  criminal  act,  they  may 
be  guilty  of  different  offences  by  means  of  that  act. 

Illustration, 


A  attacks  Z  under  such  circumstances  of  grave  provocation  that  his  killing  of  Z  would  !,-       *        * 
be  on^  crjpable  homicide  not  amounting  to  murder,     li,  having  ill-will  towards  Z,  andfi*"  J  * 
intending  to  kill  him,  and  not  having  been  subject  to  the  provocation,  assists  A  in  killing  1 
Z.    Here,  yiough  A  and  B  are  both  engaged  in  causing  Z's  death,  B  is  guilty  of  murder,  J 
and  A  is  guilty  only  of  culpable  homicide. 


89.  A  person 

'  VduBterily.' 


is  said  to  cause  an  effect ''  voluntarily,''  when  he  causes  it' 
by  means  whereby  he  intended  to  cause  it,  or  by 
means  which,  at  the  time  of  employing  those  means, 
he  knew  or  had  reason  to  believe  to  be  likely  to  cause  it. 


Illustration. 

A  sets-  fire  by  night,  to  an  inhabited  house  in  a  large  town,  for  the  purpose  of  faciit- 
taf^g  a  robbery,  «nd  thus  causes  the  death  of  a  person.  liere  A  may  not  have  intended 
to  cause  death,  and  may  even  be  sorry  that  death  has  been  caused  by  his  act ;  yet  if  he 
knew  that  he  was  likely  to  cause  death,  he  has  caused  death  voluntarily. 

40.  Except  in  the  chapter  and  sections  mentioned  in  clauses  two  and 
"Offence*"  >^i^^  of  this  section,  the  word  "offence  "  denotes  a 

*       *  thing  made  punishsU>le  by  this  Code.        « 

**t  Mn  Chapter  IV.,  and  in  the  following  sections,  namely,  sections  "  64,  65, 
66,67,*  7*/'t  »09,  no,  112,  114,  115,  116, 117,  187,  !94,'i95»  203»  211,213, 
214*221,  223,  223,  224,  225,  327,  328,  329,  330,  331,  347,  348,  388,  389,  and 

'445i  the  w(Mrd^' offence  "  denotes  a  thing  punishable  under  tbisCod^,  or  under 
any^special  or  loipal  law  as  hereinafter  defined. 


*.Tbe  figures  "67  *'  have  been  inserted  by  Aa  X.  of  1886,  s.  21. 
t  Tfie  figuces  quoted  have  been  added  by  A^  VI 11.  of  1882,  s.  i. 
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^Ecs.  41-49.]  GEaSERAL  explanations.  [Chap.U 

And  in  sections  141,  .176,  177,  201,  202,  213,  216,  and  441,  thewcftd 
''  oCEence  "  has  the  same  meaning  when  the  thing  punishably  under  tiie  spedal 
or  local  law  is  punishable  under  such  law  with  imprisonment  for  a  term  olsix 
months  or  upwards,  whether  with  or  without  fine.* 

An  escape  from  custody  when  being  taken  before  ^  Magistrate  for  the  purpose  of 
being  bound  over  to  Be  of  good  behaviour  is  not  punishable  under  either  s.  224  or  s,  32$ 
of  the  Penal  Code. — Empress  v.  Shasti  Churn  Napit,  I.  L.  R.,  8Cal.  3317;  10  CL 
R.  290.     [Mitter  and  Maclean,  J  J.  Feb.  22,  1882.]      Followed  in  the  following  case:— 

An  order  was  issi^ed  to  a  police-officer,  directing  him  to  arrest  K,  under  f.  55  of  the 
Criminal  Procedure  Code,  as  a  person  of  bad  livelihood.  K,  with  the  alsis^nce  of  three 
others,  resisted  apprehension,  and  escaped.  Held  that  K  was  not  ciiarged  with  an  '*  of- 
fence "  within  the  meaning  of  that  term  as  defined  in  s.  40  of  the  Penal  Code,  ai^jd'diat 
consequently  no  bffence  made  punishable  by  s.  224  or  s.  225  of  the  Penal  /3ode  had  beui 
committed  in  connection  with  his  evasion  of  arrest.  Empress  v.  ShasH  Ckttrrt^Nttp^ 
(I.  L.  R..  8Cal.  331 ;  10  C.  L.  R.  290)  followed. — Quben-Emprbss  v.  Kanohaia,  L  L.  R, 
7  All.  67.     [Mahmood  and  Duthoit,  JJ.    Aug.  7,  1884.]  i 


ly 


*  Special  law." 


'  Local  law." 


41.  A  <'  special  law ''  is  a  law  applicable  to  I 
particular  subject. 

42.  A  '*  local  law  "  is  a  law  applicable  onijrio 
a  particular  part  of  British  India. 

43.  The  word  "  illegal "  is  applicable  to  everything  which  is  an  o£Feice, 
II  lllegral."  ^^        or  which  is  prohibited  by  law,  or  which  furadito  j 

"  Ugaily  bound  to  do."        ground  for  a  civil  action  ;  and  a  person  is  said  Ipbo 
t*  legally  bound  to  do  "  whatever  it  is  illegal  in  him  to  omit. 

Omission  to  fence  a  well  on  private  ground  within  eight  yards  of  a  highway,  and 
open  to  it,  is  not  punishable  as  a  public  nuisance, — Quben  'd.  Anthony,  I.  L.'^.,  6  Mad. 
280.     [Innesand   Kernan,  JJ.     Feb.  23,  1883.] 


44.  The  word  "injury"  denotes  any  harm 
whatever  illegally  caused  to  any  person  in  body, 
mind,  reputation,  or  property. 

c     45.  Theword**  life*' denotes  the  life  of  ahuqjan 
being,  unless  the  contrary  appears  from  the  context 

46.  The  word  «  death  "  denotes  the-deatb  of 
a  human  being,  unless  the  contrar}^^  appears  froci 
the  context. 

47.  The  word  "  animal  "  denotes  any  living 
creatures  other  than  a  human  being. 

48.  The  word  "  vessel  "  denotes  any  thing 
made  for  the  conveyance  by  water  of  humf  n  beipgs 
or  property.  .  ^ 

40.  Wherever  the  word  "  year  "  or  the  word  "  month  "  is  used,  it  is  to 
'Year  **  "Month."  ^^  understood  that  the  year  or  the  month  is  to  be 

'  '  reckoned  according  to  the  British  calendar* 


"Injury." 


'Life.' 


"  Death." 


"Animal,'* 


"Vessel,'*' 


♦  This  section  (excepting  the  amendments  made  by  Afts  VI If.  of  1882  and  X.  of 
1886)  has  been  substituted  by  Aft  XXVII,  of  1870,  s.  2,  for  the  one  originally  enafoted. 
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Chap,  n I.]  PUNISHMENT.  [Secs.  50-53 * 

•^  oO.  The  word  ''  section  "  denotes  one  of  those  portions  of  a  chapter  of 
**Seci*on."  *^*^  ^^^®  which  are  distinguished  by  prefixed  nu- 

.  *      •        •  meral  figures. 

51.  The  word  *'oath''  includes  a  solemn  affirmition  substituted  by  law 
«  Oath.*'  ^^^  ^^  ^^^^>  ^^^  ^^y  <l^cl^i^tion  required  or  author- 

ized by  law  to  be  made  before  a.  public  servant,  or 
to  be  used  for  the  purpose  of  proof,  whether  in  a  Court  of  Justice  or  not. 

"Good fMth."  ^2.  Nothing  is  said  to  be  done  or  believed  in 

'   9  good  faith  which  is  done  or  believed  without  due 

•        *        *  care  and  attention. 

A^kobiraj  operated  on  a  man  for  internal  piles  by  cutting  tliem  out%ith  an  ordinary 
knife.  «The  man  died  from  haemorrhage.  The  kobiraj  was  charged,  under  s.  304 A  of  the 
Penal  Code,  with  causing  death  by  doing  a  rash  and  negligent  act.  It  was  contended 
^hat  inasmuch  as  the  prisoner  had  performed  similar  operations  on  previous  occasions, 
It  was  not  a  rash  act  within  the  meaning  of  that  section,  and  that,  at  all  events,  he  was 
entitled  to  the  benefit  of  s.  88  of  the  Penal  Code,  as  he  did  the  act  in  good  faith,  without  any 
intention  to  cause  death,  and  for  the  benefit  of  the  patient  who  had  accepted  the  risk. 
Held  that,  as  the  prisoner  was  admittedly  uneducated  in  matters  of  surgery,  and  having 
regard  to  the  mea*ning  of  '*  good  faith  "  as  defined  in  s.  52  of  the  Penal  Code,  he  was  not 
entitled  to  the  benefit  of  s.  88.  Held  further  that  s.  88  did  not  apply  to  the  case,  as  it  was 
not  shown  by  the  accused,  on  whom  the  burden  of  proving  that  fact  lay,  that  the  deceas- 
ed knew  the  risk  he  was  running  in  consenting  to  the  operation,  and  he  could  not  there- 
fore ^  said  to  have  accepted  the  risk.  •  Held  also  that,  under  the  circumstances,  the  con- 
viction under  s.  3d4A  was  a  proper  one. — Sukaroo  Kobiraj  v.  The  Empress,  I.  L.  R.,  \% 
Cal. ^66.    [Tottenham  and  Ghose,  JJ.    April  30,  1887.] 


/ 


^  CHAPTER  III. 

Of  Punishments. 

Punishments.  ^8.  The  punishments  to  which  offenders  are 

•  liable  under  the  provisions  of  this  Code  are-^ 

/Yr.r/— Death ;  * 

p  Secondly — Transportation  ;  • 

Thirdly'— V^n^X  servitude ; 

/*<7i/rM/y— Imprisonment,  which  is  of  two  descriptions,  namely  :—  - 

(i)  Rigorous,  that  is,  with  hard  labour; 

Offences  which  are  punishable  with  imprisonment,  and  for  which  the  offender  is  also 
*  Viailk  to  flfte,  cannot  be  punishable  with  fine  only,  but  some  term  of  imprisonment  must 
be  awarded,  even  if  it  be  only  momentary.— Reg.  v.  Chanviova  kom  Shidram  Shbtti  * 

I  Bom.  H.  C.  R.  4;  Reg.  v.  Rama  bin  Rabhaji,  i  Bom.  H.  C.  R.  34;  Reg.  v   Bahirii  * 

.  BIN  Krishnaji,  I  Bom.  H.  C  R.  39;  4  Mad.  H.  C.  R.,  Ap.,  18.  •       "ahirji 

Act  XXIV.  o^  1858  provides  for  penal  servitude  as  a  substitute  for  transportation  in  *  4 

caA  of  Europeans  and  Americans.    Act  VI.  of  1864  makes  provision  for  whipping      Un*  * 

dcr  this^ct  offenders  are  liable  to  whipping  either  as  an  alternative  or  as  an-additional  *    * 

punishment.    Juvenile  offenders  committingany  offence  not  punishable  with  death  under 
the  Penal  Code  may,  under  s.  5  of  the  Whipping  Act,  be  punished,  whether  for  a  first  or       '  '      * 

.     .'•    '  c  .7  ] 

/  .     ^  ip.c.4.1  ^    ' 
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any  other  offence,  with  whipping  in  lieu  of  any  other  punishment  to  which  th^  ma>^ 
liable  for  such  offence  under  the  Code  According  to  Act  X.  of  1882,  s.  392,  and  B&^nst 
V.  Din  AH  (I.  L  R.,  6  All.  482),  a  juvenile  offender  is  a  person  un<Jpr  16  years  of  *ge. 

A  SENTENCE  must  impose  a  specific  fine  on  each  prisoner. — Pro.,  Nov.  ii,  1869.5  * 
Mad.  H.  C.  R.,  Ap.,  5. 

54.  In  every  case  in  which  sentence  of  death  shall  have  been  pa^eS,  the 
Commutation  of  sentence  of    Government  of  Indj^  or  the  Government  of  the 

death.  phice  within  which  the  offender  shall Tluve  been 

aentenp ed  may,  without  the  consent  of  the  offender,  commute  th^  punishment 

for  -any  other  punishment  provided  by  this  Code,  *  c:      ^ 

« 

55.  In  every  case  in  which  sentence  of  transportation  ^or  life  shaH  la^ft 
CoitfnmtatiQrt  ofawntence  of    been  passed,  the  (JbvWHHI^bi  oi  India,  or  lh«  Go- 

jraMyortation  for  iifc^  vemment  of  the  place  within  which "^ the  offender 

"sball  have  been  sentenced,  may,  without  the  consent  of  the  offender,  commute 

the  punishment  for  imprisonment  of  either  description  for  a  term  not  exceed- » 

ing  fouttecnj^esyrs.  " 

When  any  person  has  been  sentenced  to  punishment  for  an  offence,  the  Governor- 
General  in  Council  or  the  Local  Government  may  at  any  time,  withbut  conditions,  or 
ppon  any  conditions  which  the  person  sentenced  accepts,  suspend  the  execution  of  his 
sentence,  or  remit  the  whole  or  any  part  of  the  punishment  to  which  he  has  been  senten- 
ced.   Whenever  an  application  is  made  to  the  Governor-General  in  Council  or  the  Local 
Government,  for  the  suspension  or  remission  of  a  sentence,  the  Governor-General  in  Coan- 
m\  or  the  Local  Government,  as  the  case  may  be,  may  require  the  presiding  Judge  oiih^ 
Court  before  or  by  which  the  conviction  was  had  or  confirmed  to  state  his  opinion  as  to 
^  whether  the  application  should  be  granted  or  refused,  together  with  his  reasons  for  Such 
opinion.     If  the  person  in  whose  favour  a  sentence  has  been  suspended  or  rem^ted^fails 
to  fulfil  the  conditions  prescribed  by  the  Governor-General  in  Council  or  the  Local  Go- 
vernment, the  Governor-General  in  Council  or  the  Local  Government,  as  thg  case  may 
be,  may  cancel  such  suspension  or  remission,  whereupon  such  person  may,  if  at  large,  be 
arrested  by  any  police-officer  without  warrant,  and  remanded  to  ui^dergo  the  unexpired 
*  portion  of  the  sentence.     Nothing  herein  contained  shall  be  deemed  to  interfere  with  the 
right  of  Her  Majesty  to  grant  pardons,  reprieves,  respites,  or  remissions  of  punishment. 
—Criminal  Procedure  Code  (Aft  X.  of  i88a),  s^oi, 
«         The  Governor-General  in  Council  or  the  Local  Government  may,  without  the  con- 
sent of  the  person  sentenced,  commute  any  one  of  the  following  sentences  for  any  other 
mentioned  afterit :  death,  transflortation,  penal  servitude,  rigorous  imprisonment  ffir  a 
^     term  not  exceeding  that  to  which  he  might  have  been  sentenced,  simple  imprisonment  for 
\    a  like  term,  fine.--Criminal  Procedure  Code  (Act  X.  of  1882),  s.  402. 

56.  Whenever  any  person,  being  a  European  or  American,  is  convicted 
Sentence  of  Europeans  an(l    of  an  offence  punishable  under  this  Code  with  trans- 

Amcricans  to  penal  servitude.     nortaUon^  the  Court  shall  sentence  the  o^nderlo 
r^P^liifffayH"^^!  W''^?f^^  ot  (ransportation.  according  to  the  provision  of  Ad 
^XXlV.of  1855:  -^ 

Provifled  that,  where  a  European  or  American  offender  wonld,  but  for 
Proviso  as  to  sentence  for    ^^^^  ^^'  ^^  liable  to  be  Sentenced^  or  ordA^ed  iffoe 
term^gceeding  ten  years,  but;    transported  for  a  term  excggjjnjyjLenjjears,  but  not 
^iiiilPi-^*  for  fife,  he  shall  be  tiabT?t^^entenced^  ordered 

to  be  kept  In  penal  servitude  for  such  term  exceeding  six  years  as  to  the  Court 
seems  ftt,  but  not  torlife.*       ' 


•  This  proviso  has  been  added  by  Aa  XXVI L  of  1870,  s.  3. 

[    »8    ] 
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Chap.  FII.]  J>UNISHMENT.  [Secs.  5;-58,    •        ^  ^ 

,    •  •ST  in  calcalaling  fractions  of  lerms  of  ponishment,  transportation  for    T^^^^^^l^  iU. 
Vrmftions  of  terms  of  pun-    life  shall  be  reckoned  as  equivalent  to  trans|>ortjittoo 
ishment.  ^  fSTtwenty  years. 

\  Undsr  ss.  57,  376^ and  511  of  the  Penal  Code,  a  sentence  of  ten  years'  transporta- 

tion, or  of  five  year/Tigorous  imprisonment,  may  t>e  passed  for  the  offence  of  attempt  to 
comiait^ape ;  but  a  sentence  of  se«ren  years'  rigorous  imprisonment,  commutable  under 
s.  59  of  the  Penal  Code  to  seven  years'  transportation,  is  illegal. — Quben  v.  Joseph  Meri- 
AM,  10  W.  R,  10  ;  I  B.  L.  R.,  A.  Cr.,  5.     [Loch  and  Glover,  JJ.    July  6,  1868.] 

So.  In  every  case  in  which  a  sentence  of  transportation  is  passed,  the 

OSendett    sentenced    to    offender,  until  he  is  transported,  shall  be  dealt  with 

transportatiof^hSw  dealt  with    in  the  same  manner  as  if  sentenced  to  rijyorous  imjr 

until  transported.    •  prisonmenL  and  shall  be  held  to  have  been  Uncjer^ 

gom^  hts  sentence  of  transportauon  during  the  term  of  his  intprisonmetit. 

• 

%9.  In  every  case  in  which  an  offender  is  pimishable  with  impriscTnment 
.    la  vfaat  cases  transporta-    ^r  *  term  of  seven  years  or  upw^^ds.  it  shall  be  com- 
tioii  nay  be  awarded  instead    petent  to  the  Court  which  sentences  §nch  offender, 
<rf  impnsooment.  instead  of  awarding  sentence  of  imprisonment,  to 

sentence  the  offender  to  transportation  for  a  term  not  less  than  seven  years, 
and  not  exceeding  the  term  for  which  by  thisCodesucnoffender  is  liable  to 
imprisonment. 

If  a  person  concerned  in  ^jtajBAilh^  unintentionally  <gf^pin)jtg  tc\\^^^t   he  is  liable  to 
podbhinent  under  s.  396  of  the  Penal  Code,  but  h^  cannot  be  separately  convicted  i>f 
•  ^order  under  s.  302,  and  of  committing  dacoity  under  s.^oc.     Where  the  law  gives  tn^ 


^.. 


\    alternative  punishments  of  death,  t^ransportation  for  life,  ana  rigqrous  imprison qnei^^y 

I     ^^iitjy  »^  ten  yfars.  a  sentence  of  14  years'  transpor^aCiOn  is  illegal.     If  the  Judge  tlfinlc^ 

it  i^topet  to  pass  a  sentence  of  transportation  short  of  life,  he  should  pass  a  Sentence  o\ 

imprisonment  for  the  term  fixed  by  law,  and  then,  under  s.  59,  change  it  to  transportation 

j     for  the  pviod. — Queen  v.  Rughoo,  W.  R.  Sp.  30.     [Loch  and  Jackson,  JJ.  May  3,  1864.] 

!  Under  s.  59  of  the  Penal  Code,  a  Court  can  sentence  to  transportation  only  in  a  cas^ 

'     in  which  the  offence  is  punishable  with  imprisonment  for  seven  years  or  upwards.      It* 

may,  m  passing  sentence  for  the  offence,  commute  the  imprisonment  to  transportation, 

but  It  cannot  commute  the  sentence  after  the  sentence  of  imprisonment  has  been  passed.— 

i    ^UEE2t  V.  f  rem  Chund  Ousawal,  W.  k.  Sp.  35.  [Jackson  an3  UIovef,'JJ'  June  0,  1864.] 
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•    %  Glover,  JJ.     Mar.  3, 
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\  *  ^ ' —    * 

U^DER  s.  59  of  the  Penal  Code,  no  sentence  of  transportation  for  a  shorter  period  --  •• 
Ibaa  seven  years  can  be  passed  on  any  charge.    Therefore,  where  a  prisoner  was  convicted  /  >* 

Qo  separate  charges  of  giving  false  evidence  in  a  judicial  proceeding  under  s.  193,  and  uf  ^    '      ' 
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forgery  under  s.  467,  and  sentenced  to  seven  years'  transportation  for  the  first  offence,  Nid 
a  further  period  of  transportation  for  three  y&rs  for  the  second  offence,  the  secon^  s*- 
tence  was  quashed  ai  illegal.— Queen  u.  Gour  Ch under  Roy,  8  W.  R.  2.  [Norman  aid 
Seton-Karr.  JJ.  June  3,  1867.] 

An  officer  exercising  the  powers  described  in  s.  i,  A6t  XV.  oC  1862,  is  competent, 
under  the  provisions  <^  s.  59  of  the  Penal  Code,  to  pass  a  sentence  of  transportation  for 
seven  years  instead  of  awarding  sentence  of  imprisonment. — In  the  Matter  of  Bhodhooa, 
9  W.  R.  6;  B.  L.  R.,.Sup.  Vol.,  869;  5  Wyman's  Rev.,  Civ.,  and  Crim.  Reporter  ao. 
[Peacock,  C.J.,  and  Seton-Karr,  Jackson,  Macpherson,  and  Hobhouse,  JJ.    Jan.  14,  1868.] 

A  WAS  convicted  of  an  attempt  to  commit  rape,  and  was  sentenced  by  the'^Judge  to' 
rigorouft  imprisonment  for  seven  years,  which  he  commuted,  under  this  section,  to  trans-' 
portation  for  the  same  term.  Held  that,  under  ss.  376  and  511,  Penal  <^e,  41  sentence j 
to  imprisonment  for  the  offence  committed  could  not  be  for  a  longer  term  than  five  years, 
and  such  sentence  could  not  be  commuted,  under  s.  59,  to  transportation  for  a  Aonpr 
term,  although,  iLthe  sentence  of  transportation  had  been  passed  in  the  first  instaiv^  it 
might  have  been  for  10  years.— Queen  v.  Joseph  Meriam,  1  B.  L?  R.,  A.  Gr.,  S;  10  W.Rh 
10.    [koch  and  Glover,  JJ.    July  6,  1868.] 

When  an  offence  is  punishable  either  with  transportation  for  life  or  imprisonmentjj 
for  a  term  of  years,  if  a  sentence  of  transportation  for  a  term  less  than  life  is  awarded^ 
such  term  cannot  exceed  the  term  of  imprisonment. — Reg.  v.  Naiada,  I.  L.  R  ,  i  AIL  43. 
,Turner,  Offjc  C.J.,  and  Pearson,  Spankie,  and  Oldfield,  JJ.    Aug.  23,  1875.] 

S.  59  of  the  Penal  Code  does  not  authorize  the  substitution  of  transportation  forthq 
imprisonment  to  which  a  Court  can  sentence  an  offender  in  default  of  payment  of  fine,—* 
KuNHUSSA  V.  Reg.,  I.  L.  R.,  5  Mad.  28.    [Innes  and  Muttusami  Ayyar,  JJ.    Feb.  28, 1882.] 

00.  In  every  case  in  which  an  offender  is  punishable  with  imprisonment, 

•Sentence  may  be  (in  iruin    ^hich  may  be  of  either  description,  it  shall  be  c«m- 

cases  of  imprisonment)  wholly    petent  to  the  Court  which  Sentences  such  offenclei 

^or  partly  rigorous  or  simple.       to  direct  in  the  sentence  that  such  imprisonoieni 

shall  be  wholly  rigorous,  or  that  such  imprisonment  shall  be  wholly  sinplc^  oif 

that  any  part  of  such  imprisonment  shall  be  rigorous  and  the  rest  simple. 

o 
Whenever  any  youthful  offender  is  sentenced  to  transportation  or  imprisonment| 

.and  is,  in  the  judgment  of  the  Court  by  which  he  is  sentenced,  (a)  under  the  age  of  16  years 
and  {6)  a  proper  person  to  be  an  inmate  of  a  reformatory  school,  the  Court  may  direcl 
that,  instead  of  undergoing  his  sentence,  he  shall  be  sent  to  a  reformatory  school,  and  U 
there  detained  for  a  period  which  shall  be  not  less  than  two  years  and  not  more  than  sevei 

^ears,  and  which  shall  be  in  conformity  with  any  rules  made  under  s.  22,  and  for  thetim< 
being  in  force.  The  powers  so  conferred  on  the  Court  shall  be  exercised  orHy  by  {a 
the  Hiflfh  Court,  (A)  the  Court  o^ession,  (c)  a  Magistrate  of  the  First  Class,  {d)  a  Magis 
trate  of  Police  or  Presidency  Magistrate  in  the  tow^sof  Calcutta,  Madras,  and  Bombajifl 
—Reformatory  Schools  Act  (V.  of  1876),  s.  7. 

Whenever  any  youthful  offender  under  the  age  of  16  years  has  beeg,  or  shaill  be  sen- 
tenced to  imprisonment,  the  officer  in  charge  of  the  jail  in  which  such  offender  is  confin- 
ed may  bring  him  before  the  Magistrate  within  whose  jurisdiction  surh  jail  is  situate ; 
and  the  Magistrate,  if  he  thinks  the  offender  {a)  under  the  age  of  16  years,  and  {b)  a  p«i3- 
per  person  to  be  an  inmate  of  a  reformatory  school,  may  direct  him  to  be  sent  to  a 
reformatory  school,  and  to  be  there  detained  for  a  period  which  shall  be  not  less  than  two 
and  not  more  than  seven  years,  and  whidRhall  be  in  conformity  with  any  rules  made  under 
s.  22,  and  fqf  the  time  being  in  force.  In  this  section  "  Magistrate  "  means  in  the  tewns 
of  Calcutta,  Madras,  and  Bombay,  a  Magistrate  of  Police  or  Presidency  Magistrate,  and 
elsewhere  a  Magistrate  of  the  First  Class.— Reformatory  Schools  Act  (V.  of  ^76),  5^*8.  / 

Every  youthful  offender  so  directed  by  a  Court  or  Magistrate  to  he  sent  to  a  refor. 
matory  school  shall  be  sent  to  such  reformatory  school  as  the  Local  Goyemment  mav 
from  time  to^ime  appoint  for  the  reception  of  youthful  offenders  so  dealt  with  by  such 
Court  or  Magistrate. — Refprmatory  Schools  Act  (V.  of  1876),  s.  9.      *  » 

A  SENTENCE  of  imprisonment  ought  to  commence  from  the  Jbime  that  the  sentence 
is  passed,  unless  there  is  some  lawful  reason  for  ordering  it  toxommence  at  some  future 
period.     Except  as  in  the  cases  provided  for  by  ss.  46,  47.  and  48  of  the  Criminal  Proce- 
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Chap,  in.]  PUNISHMENT.  [Sbcs,  61^3.      •        / 

durfUGpde  (Act  XXV.  of  1861),  a  Magistrate  cannot  authorize  a  sentence  passed  by  him 
to  tAKeplace  from  some  future  date,  nor  (except  as  provided  for  by  s.  421  of  the  Code  of 
Criming  Pro<^ure)  can  a  sentence,  which  is  to  take  place  immediately,  be  suspended.-*- 
In  the  MATfER,OF  KwsHNANAND  Bhattacharjee,  3  B.  L.  R.,  A.  Cr.,  so ;  S.  C,  12  W. 
R.  47  (where  the  name  is  given  as  Kishen  Soonder  Bhuttacharjee). 

61.  In  every  case  in  which  a  person  is  convicted  of  an  offence  for  which 
Sentence  of  forfeiture  "j_.  ^^  ^?  ^'!^^j^  ^^  forfeUare  of  all  his  property,  the  offend  - 
property.  SfJ%]  Jr  l^'X,  ^er  Shall  be  incapable  of  acquiring  any  property,  ex- 
cept for  tlj^e  benefit  of  Government,  unt^iuLS^all  have^undergone  the  punish- 
ment awarded  or  the  punishment  to  which  it  'sBalT  have  Feen  "commuted,  or 
until  he  shall  ^ve  been  pardoned. 

•  Illustration. 

Ai*being  c(vvicted  of  waging  war  against  the  Government  of  India,  is  liable  to  for- 
feiture%f  all  his  property.   After  the  sentence,  and  whilst  the  same  is  in  force,  A'»  father         '        * 
dies,  leaving  an  estate  which,  but  for  the  forfeiture,  would  become  the  property  of  A.  *  ' 

The  estate  becomes  the  property  of  Government.  , 


62.  Whenever  any  person  is  convicted  of  an  offence  punishable  witfa 
Forfstuff  of  property  in    death,  the  Court  mag  adjudge  that  all  his  Drooertv.  (x) 
resp^  of  offender  punish-    moveable  and  immoveable,  shall  be  forfeited  to  CJo- 
able  with  death,  transporta-    vemment:  and  wbenever  any  person  shall  be  con- 
tioo,  or  .mpnsonment/v^     ^.^^^^  ^^  any  offence  for  which  he  shall  be  trans-  ^^. 
portfid.  or  sentenced  to  imprisonment  foTa  term  ot  seven  yejrs  or  upwardsTthe  QC) 
Cooft  may  adjudge  that  the  rents  and  profits  ot  all  his  moveable  and  immove»  v  / 


'  sA>le  estate  during  the  period  of  his  transportation  or  imprisonment  shall  be 
forfeited  to  Government^  subject  to  such  provision  for  his  family  and  depend^ 
ants«s  tbe  Government  may  think  fit  to  allow  during  such  period. 

S.  62  of  the  Penal  Code,  which  provides  for  forfeitures,  limits  them  to  cases  where 
the  parties  shall  have  been  transported,  or  sentenced  to  imprisonment  for  at  least  seven 
years. — Queen  v.  Kripamovee  Chassanee,  8  W.  R.  35.  [Kemp  and  Glover,  JJ.  July  8, 
1867.] 

Where  a  zamindarwas  convicted}of  wrongfully  keeping  in  confinement  a  kidnapped 
person,  and  was  sentenced  to  transportation  by  the  Sessions  Judge,  who  added  a  sentence  ^  ^ 

of  forfeiture  of  the  rents  and  profits  of  the  prisoner's  estates  under  s.  62  of  the  Penal  *     -iJfcJ^Vw*^'^ 
Code,  the  High  Court  set  aside  the  sentence  under  s.  62  as  too  severe.    That  sentence   \l 
should  be  inflicted  for  offences  of  the  most  atrocious  kind,  or  for  offences  committed  un-    \\  (j^lyt^  1^ 
der  the  most  aggravated  circumstances. — Queen  v.  M  ahom ed  Aicif  ir  alias  Totah  M ebah^ 
12  W.  "~ 


y 


w     * 

^  most  aggravated  circumstances. — yuEENv.MAHOMEDAicHiRa/ia^  iotah  mebah^     ||  ^tI       ^ 
R.  17.    tjackson  and  Markby,  J  J.    June  29,  1869.]  ^^^  (y  oCt 

^   68.  Where  no  sum  is  expressed  to  which  a  fine  may  extend,  the  amount  \  f^ 

Amount  of  fine. 

A  Joint-Magistrate  ^ 

« Criminal  Procedure  (Act  "" 
the  Ptoal  Code  be  paid  tc 

,.tton  to  restore  the  land-mar k» w.. ^..^^ _, ^j,w-.v>.  ^«..^.     ^ «.....,       . 

V.  HfboRUT  Loll,  6^W.  R.  93.    LK«"™P  ^^^  Markby,  J  J.    Dec.  21,  1866.]  /    ^ 

The  following  important  remarks  were  made  by  the  High  Court  (Jackson,  J.)  in  a   ^  , 

\   casein  which  tl^e  accused  moved  the  Court  on  the  ground  that  the  fine(Rs.  ^00)  imposed  lA  \    "^        mJ 

I*  on  him  by  a  Magistrate  was  excessive  :  "  It  is  not  shown  in  any  way  what  the  income  of  >nj  'l^  \\ 
the^etitioner  was,  er  whvthe  fine  is  excessive.  An  application  on  such  a  ground  shoul^  iSf^  ^j**  *>^ 
be  supported  by  proof  of  what  the  income  of  the  petitioner  was,  and  that  the  fine  was  al-  v  ^fr  Oy^ 
toget&er^lisproportioned  to  that  income,  and  oppressive.  The  description  of  line  which  .  V  ^  *^  V^  « 
it  was  the  object  of  this  section  to  prohibit  was  a  fine  which  it  would  be  impossible  or  r^'  ''JP       V/ 
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^^        •    .SECS.64,65.]  PUNISHMENT,  [Chap,  UI. 

very  difficult  for  the  accused  person  to  pay,  or  wholly  disproportioned  to  the  charsd^rof 

>y/^  the  offence.  And  to  this  it  may  be  added  that  it  is  doubtful  whether  the  sectioa  died* 
^jH^  ii  l^as  any  application  to  fines  inflict«td  by  a  Magistrate.  By  its  terms  it  applies  «» cases 
v|  fl  ^^^^  *^«  amount  of  fine  is  unlimited  by  law.     Now,  the  power  o^the  Magistrate  to  lot 

//  is,  in  all  cases,  under  the  Penal  and  Criminal  Procedure  Codes,  limited  to  Ks.  i,0QDiaa4 
■    '  -^  1 1    Mis  only  the  Court  of  Session  or  the  High  Court  that  can  inflict  fines  to  an  uoUl&ited 

//     amount/' — Queen  v.  Abdur  Ruhman,  7  W.  R.  37.     [Jackson,  J.     Mar.  1,  i8^.J  - 

Whenever,  under  any  law  in  force  for  the  time  being,  a  Criminal  ConrtJmposes  a 
fine,  or  coofirms,  in  appeal,  revision,  or  otherwise,  a  sentence  of  fine.^or  a  wilifificefll 
which  fine  forms  a  part,  the  Court  may,  when  passing  judgment,  order  the  wl^ote  or  aAy 
part  ol  the  fine  recovered  to  be  applied  (a)  in  defraying  expenses  properly  incurred  in  tltt 
prosecution;  {b)  in  compensation  for  the  injury  caused  by  the  offence  comnnuited,  nA/tn 
substantial  compensation  is,  in  the  opinion  of  the  Court,  recoverable  H)  civil  suit.  Ifd^ 
fine  is  imposed  in  a  case  which  is  subject  to  appeal,  no  such  payment  shall  be  qi^ade  be- 
fore the  period  allowed  for  presenting  the  appeal  has  elapsed,  or.  if  an  appeal  bs^pre> 
sented,  before  the  decision  of  the  appeal. — Crim.  Pro.  Code  (Act  X.  of  ),88a),  s.  J^ 

At  the  time  of  awarding  compensation  in  any  subsequent  civil  suit  relating  to  tbA 
same  matter,  the  Court  shall  take  into  account  any  sum  paid  or  recovered  as  compeatt* 
tion  under  s.  545. — Crim.  Pro.  Code  (Act  X.  of  1882),  s.  546.  • 

64.  ^'  In  every  case  of  an  offence  p""i?ha^'lf  W'^^  impj-iaQp^ent  mt  welj 
Sentence  of  imprisonment    ^ff  fin^-  »n  which  the  offender  is  Sentenced  to  a  fiwe, 
in  default  of  payment  of  fine,    whether  with  or  without  imprisonment ; 

**  and  in  every  case  of  an  offence  punishable  with"^ imprisonment  or  fine^ 

or*  with  fine  only,  in  which  the  offender  is  sentenced  to  a  fine/'f  it  sWl  be 

competent  to  the^ourt  which  sentences  such  offender  to  direct  by  tbe«8ett» 

^ence  that,  in  default  of  payment  of  the  fine,  ihe  offender  sliall  suffer  imuj* 

sonment  for  a  certain  term,  which  imprisonment  shall  be  in  excess  of  any  ^/mf 

*  *  imprisonment  to  which  he  may  have  been  sentenced,  or  to  which  he  tx^  b6 
*  liable  under  a  commutation  of  a  sentence.  * 

Prisonbrs  were  sentenced  to  fines  under  ss.  21  and  22  of  Mad.  Act  Ill.^f  1864,  and 
in  default  of  payment  of  fine  to  rigorous  imprisonment.     Held  that,  as  fine  in  these  cases 

*  '  was  the  only  assignable  punishment,  and  by  ss.  30.  31,  and  32.  a  specified  procedure  is 
laid  down  for  the  levy  of  the  penalty,  s.  64  of  the  Penal  Code  had  no  application. — Pro. 
Nov.  20, 1871,  6  Mad.  H.  C.  K.,  Ap.,  40. 

*  65.  The  term  for  which  the  Court  directs  the  offender  to  be  imprisoned 
/  limit  to  impri«>nment  for  '^  ^^l^""^}  ^J  payment  of  a  fine  shall  not  exceed  one^ 
^       non-payment  of  fine,  when    fourth  of  the  term  of  imprisonment  which  \9  the 

imprisonment  and  fine  award-    maximum  fixed  for  the  offence,  if  the  offence  be 
*^*f •  punishable  with  imprisonmenf  as  weUj^^' BBK*""""^ 

Held  by  the  majority  of  the  Court  that  an  offender,  who  has  undefgone  the  full  t«Tii 
of  imprisonment  to  which  he  was  sentenced  in  default  of  the  payment  of  a  fine»  is  still 
liable  to  have  the  amount  levied  by  distress  and  sale  of  any  moveable  property  belong 
ing  to  him,  which  may  be  found  within  the  jurisdiction  of  the  Magistrate  of  the  District 
whether  the  ofiicer  who  inflicted  the  fine  issued  any  special  directions  on  the  subject  o 
not.  (Seton.Karr,  J.,  dissenting). — Queen  v.  Modoosooditn  Day,  3  W.  R.  61.  [Keraj 
and  Setoi^Karr,  JJ.    Aug.  15,  1863.J  ^ 

A  Subordinate  Magistrate  of  the  First  Class  has  no  power  under  s.  ASof  the  Cod« 
of  Criminal  Procedure  to  award  any  greater  sentence  of  imprisonment  in  oenRiltoflt^a/ 
ment  QLfipe  than  six  weeks  in  the  case  of  persons  convicted  of  bein*g  members  of  *an  un 
lawful'^Ssembly.— Phoolman  Tewary  ».  Satram  Ojha,  6  W.  R.  51.     [Norman  am 

seflJfPRafPrlT-  J"iy3o.  ^^^•'l  ^jUiil'S  ^  ^>*^^*Mfe*  i^f<^^  *^^ir^ic. — 


(A 


— a 

*  The  words  italicized  have  been  inserted  by  Aft  X.  of  1886,  s.  21. 

fXfie  clauses  quoted  have  been  substituted  by  Aft  Vlll.  of  1882,  s.  2,  for  the^word:^ 

'  In  every  case  in  which  an  offender  is  sentenced  to  a  fine." 

-1  •  '  * 
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Chap.  II|!j  PUNISHMENT.  [Sec.  65. 


^       ^^very  case  in  which  an  offender  is  sentenced  to  fine,  the  Court  which  sentences    . 
he  dffei^er  m\y  issue  a  warrant  for  the  levy  of  the  amount  by  distress  and  sale.    The  I 
luccessor  in  office  of  a  Judge  or  Magistrate  may  levy  a  fine  imposed  by  his  predecessor,  f 
But  the  Court  w4iich  levies  the  fine  must  be  the  same  as  the  Court  which  imposed  it. —  I 
Chunder  Coomar  Mittbr  v.  Modhoosoodun  Dry,  9  W.  R.  50.     [Peacock,  C.J.,  and' 
Jackson,  Phear,  Macpherson,  and  Mitter,  JJ.     Mar.  20,  1868.] 

Imprisonment  in  default  of  payment  of  a  fine  inflicted  under  Bom.  Act  VII.  of  1867, 
\.  31,  ought  to  be  simple,  not  rigorous.— Reg.  v,  Bbchar  Khushac,  5  Bom.  H.  C.  R. 
43.     [Newton,  Offg.  C.J.,  and  Tucker,  J.     June  11,  1868] 

The  sentence  of  imprisonment  passed  in  default  of  the  payment  of  a  fine  inflicted 
under  s.  290  of  the  Penal  Code  (for  committing  a  public  nuisance)  should  be  one  Of  sim- 
ple (not  rigc3rous)imprisonment  — Reg.  v.  Santu  bin  Lakhappa  Korb,  5  Bom.  H.  C.  R.  v^ 
4$.     [Couch,  O.J.,  arijl  Newton,  J.  •June  17,  1868.] 

Where  a  Magistrate  sentenced  a  person,  who  had  neglected  to  take  out  a  Hcei\se, 
under  /?ct  XXI.  of  1867,  .s.  15,  and  Act  XXIX.  of  1867,  s.  3,  to  pay  a  fine  of  ten  rupees, 
and  in  default  ot  payment  to  suffer  seven  days'  simple  imprisonment,  the  High  Coyrt  re-  • 

versed  so  much  of  the  sentence  as  awarded  imprisonment,  as  the  trying  Magistrate  had,  •  • 

under  the  Act,  no  power  to  make  such  an  order. — Reg,  v.  Chenappa  valad  Naoappa,  5 
Bom.  H.  C.  R.  44.     [Newton  and  Tucker,  J  J.    June  17,  1868.] 

S.45  of  the  Criminal  Procedure  Code  makes  applicable  the  provisions  of  s.  65  of  the 
Peaal  Code,  not  only  to  offences  falling  under  that  Code  as  defined  in  its  40th  section,  but 
to  every  case  in  which  a  Magistrate  has  jurisdiction  under  s.  21  of  the  Crimir..  1  Procedure 
Code,     Imprisonment  for  one  month  awarded  in  default  of  payment  of  a  fine  under  s.  3  , 

of  the  Salt  Revenue  Act  (XXXI.  of  1850)  was  accordingly  reduced  to  three  weeks'  simple 
imprisonment. — Rkg.  v,  Vithoba  bin  Soma,  5  Bom,  H.  C.  R.  61.  [Newton'and  Tucker, 
JJ.    Iuly30,  1868] 

I  A  Subordinate  Magistrate  of  the  First  Class  has  power  to  deal  with  the  case  of  ah* 
offence  provided  for  by  a  special  law — in  this  case  Act  III.  of  1863  (B-  C.) — when  the 
punt^ment  awardable  is  six  months'  imprisonment  and  fine  only,  s.  67  (and  not  s.  6$Yoi^  •  * 

the  P«|pal  ^ode  being  applicable  to  such  a  case. — In  the  Matter  of  Chundbr  Pershad 
Singh,  10  W.  R.  30.     [Loch  and  Glover,  JJ.    Aug.  24,  1868.]  ^ 

The  Income-tax  Act  (IX.  of  1869,  supplemented  by  Act  XXIII.  of  1868)  having  been  iC^ 

passed  subsequently  to  the  General  Clauses  Act  (I.  of  1868),  s.  5  of  the  latter  authorizes 
the  award  of  imprisonment  in  default  of  payment  of  the  fine  imposed  under  s.  25  of  the  ^ 

former. — Reg.  v.  Sangapa  bin^Bashiapa,  7  Bom.  H.  C.  R.  76.     [Gibbs  and  Melvill,  J  J.        T^^ ^ 
Dec.  I,  1870.]  y       \,^^^^ 

In  a  case  of  assault,  a  sentence  inflicting  a  fine  of  Rs.  50,  and  awarding  imprisonmeRt    -^i#  ^  ^ 
for  one  month  in  default  of  payment  of  the  fine,  is  illegal,  with  reference  to  ss.  65,  352of  ^V-^ 
the  Peoal  Code. — In  the  Matter  of  Jeh an  Buksh,  16  W.«R.42.    [Kemp -and  Atnslie,  JJ. 
Sep.  3i  1871.]  * 

S*  309  of  the  Criminal  Procedure  Code  does  not  extend  the  period  of  imprisonment 
which  may  be  awarded  by  a  Magistrate  under  s.  65  of  the  Penal  Code  ;  it  only  regulates 
thc^proceedings  o(*Magistrates,  which  are  limited. — Empress  v.  Darba,  I.  L.  R.,  i  AlK  461. 
[Stuart,  C.J.,  and  Pearson,  Turner,  and  Spankie,  JJ.     Aug.  3,  1877.] 

Prisoners  were  convicted  by  a  Cantonment  Magistrate  of  an  offence  (affray)  punish-  * 

able^ under  s.  160  of  the  Penal  Code,  and  were  sentenced  to  pay  a  fine  of  Rs.  25  each,  or  « 

in  d^ult  to  be  rigorously  imprisoned  for  30  days.  An  offence  under  s.  160  being  pun- 
ishable with  imprisonment  for  one  month,  or  with  fine  to  the  extent  of  Rs.  100,  or  with 

'both,  |he  Sessions  Judge,  while  referring  the  proceedings  of  the  Cantonment  Afagistrate  *      * 

to  tiM  High  Court,  submitted  that  the  Magistrate  was  not  authorized  in  awarding  impri- 

''r^aMot,  ir^default  of  payment  of  fine,  for  a  period  exceeding  one-fourth  of  one  month. 
'^The^High  Court,  Vter  giving  careful  consideration  to  the  provisions  of  s.  309  of  the  * 

Coda  of  Criminal'  Procedure  (A6t  X.  of  1872),  are  of  opinion  that  the  sentence  of  the  * 

Cantosment  Ms^gistrate  is  not  illegal.     The  final  clause  of  s.  309  enacts  tbat,  where  a  ,  * 

'person  Is  saatenced  to  fine  only,  the  Magistrate  may  award  such  term  of  imprisonment  in  ' 

defiiplt  of  payment  df  fine  as  is  allowed  by  law,  provided  the  amount  does  not  exceed  the,  » 

Magistracy's  powers  under  the  Act.     It  appears  to  the  High  Court  that  the  proper  con-    .        *  / 
stntctioa  of  this  clause  is  as  follows :  If  imprisonment  and  fine,  and  turther  imprisonment   I     ^^^  *  * 

in  default  of  jiaynaeat  of  fine,  is  the  santence,  the  imprisonment  in  default  cannot  exceed   1    '   '     ' 

in]  ,    1        . 
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•  Secs.  66-69.]  PUNISHMENT.  [Chap-III^ 

■ 

one-fourth  of  the  period  of  imprisonment  which  the  Magistrate  is  competent  to  innic^lof* 
the  offence ;  but  if  the  sentence  is  fine  only,  the  imprisonment  in  default  of  paynltot  may 
be  the  whole  period  of  imprisonment  which  the  Magistrate  is  conripetent  to  inflict  for  tbe 
offence." — Reg.  v.  Mahammad  Saib.  1.  L.  R.,  i  Mad.  277.  [rnnes,*Offg.  CJ.,  antf 
Kindersley,  Busteed,  and  Tarrant,  JJ.     Sep.  4,  1877.]     But  see  the  following  niliii|^ : 

S.  33  of  the  Code  of  Criminal  Procedure,  1882,  does  not  authorize  a  Magis^ate  io 
pass  a  sentence  in  default  of  payment  of  fine  in  excess  of  the  term  prescribed  by  s.  65  of 
the  Penal  Code.  R^g.  v.  Mahammad  Saib  (f.  L.  R.,  i  Mad.  277)  was  overruled  in  1881.— 
Queen- Empress  v.  Venkatesagadu,  I.  L.  R.,  10  Mad.  165.  [Collins,  C.J.,  and  R^mao, 
Muttusami  Ayyar,  Brandt,  and  Parker,  JJ.    Jan.  18,  1887.] 


66.  The  imprisonment  which  the  Court  imposes  in  desalt  •!  pa; 

Descriptionofiroprisonment    of  a  fine  may  be  of  any  description  io  waicti  lkt$ 

.         for  such  default.  offender  might  have  been  sentenced  for  the  6ffiipioe. 

*^^^^*Qj^  ®^*  ^^  ^^^  ofiFence  be  pnnishable  with  fin^  Qi^ly^"  the  impr!»nment*whidi 

'^-f^  AX>^"^         Imprisonment  for  non-pay-  Jhe  Court  imposes  in  default  of  payment  of  a«  fine 
^'vy^^f*^       nient  of  fij»e  when  offence    shall  be  simple,  and  "*  the  term  for  which  the  Coait 


'  '  wjfe      punishable  with  fine  only.         directs  the  offender  to  be  imprisoned,  in  default  of 

'  ^*  *>  ^'^^''^^x     P^y*"***^  ^^  ^"^»  8^^^^  ^^^  exceed  the  following  scale,  that  is  to  say,  for  any  term 

.^,  ^*J^  not  exceeding  two  months  when  the  amount  of  the  fine  shall  not  exceM  ttsf 

. '    - '  *^        y^  ^rupeeSf  and  for  any  term  not  exceeding  four  months  when  the  amount  shaQ  not 

Ly^**"^        exceed  one  hundred  rupees,  and  for  any  term  not  exceeding  six  months  m  wcsf 

other  case. 

Where  an  offence  is  punishable  with  both  fine  and  imprisonment,  or  with  fioe»onlyi 
%x\d  the  Magistrate  fines  only,  but  awards  imprisonment  in  default  of  payment,  the  term 
of  imprisonment  is  regulated  by  s.  67,  and  not  s.  65. — In  the  M.\tter  of  Chundsk  Pw 
^SMAD  Singh,  10  W.  R.  30.    [Loch  and  Glover,  JJ.    Aug.  24,  1868.]  • 

In  cases  of  simple  imprisonment  ordered  as  a  process  for  enforcement  of  ^a^inient  of 
fine,  the  rule  of  s.  262  of  the  Criminal  Procedure  Code  limiting  the  period  of  imprison- 
ment in  summary  trials  docs  not  apply,  as  that  section  only  refers  to  substartCiive  sooten- 
ces  of  imprisonment.— Empress  v,  Asghar  Ali,  I.  L.  R.,  6  All.  61.  [Tyrrell,  J.  Aag. 
13.  1883.] 

68.  The  imprisonment  which  is  imposed  in  default  of  payment  of  a  fine 
imprisonment  to  terminate    shall  terminate  whenever  that  fine  is  ejther  paid  bl 

on  payment  of  fine.  levied  by  process  of  law.  "^  "* 

69.  If,  before  the  expiration  of  the  term  of  imprisonment  fixed  in  default 
Termination  of  such  impri-    ^^  payment,  such  a  proportion  of  the  fine  be  paid  ot 

sonment  upon  payment  of    levied  that  the  term  of  imprisonment  suffered  in  dej 
proportional  part  of  fine.  fault  of  payment  is  not  less  than  proportional  to  4bfl 

part  of  the  fine  still  impaid,  the  imprisonment  shall  terminate. 

Illustration, 

A  is  sentenced  to  a  fine  of  one  hundred  rupees,  and  to  four  months'  imprisonment  ii 
default  of  payment.  Here,  if  seventy-five  rupees  of  the  fine  be  paid  or  levied  i>cfor< 
the  expiration  of  one  month  of  the  imprisonment,  A  will  be  discharged  as  soon  as  tb< 
first  month  has  expired.  If  seventy.five  rupees  be  paid  or  levied  at  the  Urn*  of  tW  ejy 
piratlon  of  the  first  month,  or  at  any  later  time  while  A  continues  <n  imprisonment,  H 
will  be  immediately  discharged.  If  fifty  rupees  of  the  fine  be  paid  or  levied  before  th<i 
expiration  of  two  months  of  the  imprisonment,  A  will  be  discharged  as  ?oon  as  the  twd 
months  ar^ completed.  If  fifty  rupees  be  paid  or  levied  at  the  time  of  the  expiration  d 
those  two  months,  or  at  any  later  time  while  A  continues  in  imprisoLment,  A  will  beioi' 
•  mediately  discharged. 


♦  The  words  quoted  have  been  inserted  by  Act  VIH.  of  1882,  5.  3. 
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:hap.  UI.3  PUNISHMENT.  [Sec§.  70,  fu*  • 

'     •  Ruling, 

A  PRISONER  was  sentenced  to  imprisonment  and  fine,  and,  in  default  of  payment  of 
tbe  latter,  to  a  further  term  of  imprisonment.  He  paid  a  portion  of  the  fine,  but  that  fact 
not  having  been  communicated  to  the  Jailor,  he  underwent  the  entire  further  term  of  impri- 
iDniii«iBt.  Heid  that,  under  these  circumstances,  the  Court  had  no  power  to  order  the 
fine  t6<be*relunded.— Reg.  v,  Natha  Mula,  4  Bom.  H.  C.  R.  37.  [Couch,  C.J.,  and 
Newton,  J.    Oct  9,  1867.] 

70.  The  fine,  or  any  part  thereof  which  remaips  unpaid,  may  be  levied 
gnelijir^ie  wHhin  s»'x  Yf ars.  at  any  time  withimix  years  after  the  passinji[\)f  the 
m  dvrifeif  Tin f nsoekiOTr"  sentence,  and  ifrwnder  the  sentence,  the  offender  be 
thtble  tQ  impfisonment  for  a  longer  period  than  six  years,  then  at  any  time  pre- 
D^l^  not  to  discharge  pro-  vious  to  the  expjration  of  that  period^  and  the  death 
perty  from  liability.  of  the  offender  does  not  discharge  from  Ihe  liability  ^ 

any  pAperty  which  would,  after  his  death,  be  legally  liable  for  his  debts/ 

* .    In  every  case  in  which  an  offender  is  sentenced  to  fine,  the  Court  viiich  sentences 
tke.  olfender  may  issue  a  warrant  for  the  levy  of  the  amount  by  distress  and  sale.    The  • 

QiK;C0s9pr  in  office  of  a  Judge  or  Magistrate  may  levy  a  fine  imposed  by  his  predecessor.         ^ 
But  th$_Cpurt  which  JgYJes  the  fine  must  be  the  same  as  the  Court  which  imposed  'iL*'^  / 

Chunder  CoomaF^ttra  ©.  Modh'oosoodun  Dev,  9  W.  R.  50.  IPeacock,  C.J.,  and         ' 
Jackson,  Phear,  Macpherson,  and  Mitter,  JJ.    Mar.  3o,  1868.]  *  • 

*"    / 
On  a  reference  as  to  whether  the  restriction  for  the  recovery  of  fines  to  moveable   tS^^  3^-  • 
propeirty  (Criminal  Procedure  Code,  §!S^)  applied  only  durine  the  Uptime  of  the  offender,  « 

^and  whether  the  fine  could,  after  his  death,  be  recovered,  under  s.  70  of  the  Penal  Cod^, 
b^m  bis  immoveable  property,  the  Court  was  of  opinion  that  the  law  had  only  grovidcd 
for  the  distress  and  sale  of  moveable  pro]  -   -  ""*** 

^ovg^  yoperty  couitfbe'maaie  Tgge.- 
{Wewton  aiid  Tucker,  J  J.    July  30,  ibwj.] 

Whbr2  a  person  has  undergone  imprisonment  in  default  of  payment  qf,  fine,  he  is  net 
tfierebv  exonerated  from  paying  the  fine  (5  R.  J.  P.  J.  37).  This  ruling  is  in  accordance  ^ 
with  the  principle  laid  down  by  the  Law  Commissioners,  who  say :   **  We  do  not  mean 
that  this  imprisonment  shall  be  taken  in  full  satisfaction  of  the  fine;  we  cannot  consent 
to^permit  the  offender  to  choose  whether  he  will  suffer  in  his  person  or  his  property  . . . 

•  .  .  The  imprisonmemt  which  an  offender  has  undergone  shall  not  release  him  from  the  ^ 
pecuniary  obligation  under  which  he  lies.     His  person  will,  indeed,  cease  to  be  answer- 
able  for  the  fine;  but  his  property  will,  for  a  time,  continue  to  be  so." 

Where  a  person  was  fined  under  the  Penal  Code,  and  died  before  the  fine  was  paid,  »- 
and  the  Magistrate  ordered  the  fine  to  be  realized  by  sale  of  his  joint  moveable  property ; 
and,  that  being  fo^nd  insufficient  to  cover  the  fine,  his  immoveable  property  was  also  at- 
ta(fked  under  the  order,  held  that  the  liability  of  the  lip  moveable  property  of  the  deceased 
could  got  be  enforced  by  distress.  Reg.  v.  laZ/w  /farSSTTSWlh.  H.  IJ.  K.  63)  followed. 
^»  380  cgjte  Crimtnai  K'ocejure  Code  is  not  applicable  to  such  a  case. — Queen-Empress 
v.  S!tA  frAnrWiTSA^l.X.  R.726  Cal.  478.     [Pigot  and  Hill,  JJ.     Oct.  24,  1893.] 

,       71..  Where  anything  which  is  an  offence  is  made  up  of  parts,  any  of 

Umi  ol  puoi^raient   of    ^^'^i^^  P^^ts  is  itself  an  offence,  the  offefcder  shall 

•offeiK;  mmd0  up  of  several    not  be  punished  with  th«  punishment  of  more  than 

oftmx^  •  Qjje  of  such  his  offences,  unless  it  be  so  expressly 

provided. 

•  ^   ^  Where  an}ihing  is  an  offence  falling  within  two  or  more  separate  de- 
teitjpm  of  any  law  in  force  for  the  time  being  by  which  offences  are  defined, 
or  punisbed,  or 

^^ where  several  acts,  of  which  one  or  more  than  one  would,  by  itself  or 
i  themselves,  constitute  an  offence,  constitute,  when  combined,  a  different  offence. 


eain,  oe  recoverea,  unaer  s.  70  01  me  renai  \^oa^, 
>urt  was  of  opinion  that  the  law  had  only  provided      H  / 

roperty,  and  that  tto-e'wgs  iro  way  hi  wteVjUn;  ♦^^T«v>.^ 
re.— T?BG.  V.  Lallu  Karwar,  5^  Bom.  H.  C.  K.  63.  /^ 
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•Sep,  71.]  P.UNISHAfENr.  {Chap  IH;. 

"  the  offender  shall  not  be  punished  with  a  more  severe  punishment  una  * 
the  Court  which  tries  him.  could  award  for  any  one  of  such  offences."* 

Illustrations. 

^.)  A  ffive«  Z  6fty  strokes  with  a  sticlc.  Here  A  may  have  committed  the  offeac» 
of  voUintarlTy  causing, hurt  to  Z  by  the  whole  beating,  and  also  by  each  of  tb©  Woy^' 
which  make  up  the  ^whole  beating.  If  A  were  liable  to  punishmait  for  every  bloir»i«»- 
might  be  imprisoned  for  fifty  years,  one  for  each  blow.  But  he  is  liable  on\y  to  €•• 
IfuiiislAnent  for  the  whole  beating.  * 

(b.f  But  if»  while  A  is  beating  Z,  Y  interferes,  and  A  intentionally  strikes  Y,  h««e* 
as  the  blow  given  to  V  is  no  part  of  the  act  whereby  A  voluntarily  c^ses  fcurt  to ^ ^ 
is  liable  to  one  punishment  for  voluntarily  causing  hurt  to  Z,  and  gnothet  for  the  ofaN^ 
given  to  Y.  *     ^ 

•  Rulings,  * 

S.  71  of  the  Penal  Code  applies  to  the  case  of  a  person  charged  with  **]j?^^5 
breaking"  under  s.  457,  and  '*  theft "  committed  on  the  same  occasion  under  s.  2^P^ 
the  Penal  Code.  A  Magistrate  has  power  to  inflict  only  two  years'  jmprisonmeut  for  m 
single  offence.— Reg.  v,  Arjun,  i  Bom.  H.  C.  R.  87.    [Forbes  and  Westropp,  J  J.     Nor. 

4,1863.]     . 

^  .  Thbrb  cannot  be  a  conviction  both  of  "  rioting  "  and  of  '*  being  members  of  an  mn- 

y  lawful  assembly."  The  [greater  charge  includes  the  less,  and  to  punish  under  b6th  sec- 
tions of  the  Penal  Code  would  be  cumulative  and  illegal.  Were  both  original  sentence* 
legal,  the  appeal  iw>uld  lie  to  the  Sessions  Judge.»MBSLUN  Kuaufa  v,  J^w^mka, 
KUth  Goopto,  I  W.  R.  7.     [Kemp  aud  Glover,  JJ.    Aug.  17,  1864.] 

A  PERSON  convicted  of  robbery  or  theft  cannot  be  also  convicted  of  dishonestW  re- 
•del^ng  in  respect  of  the  same  property.— Queen  v.  Sheikh  Muddun  Ally,  i  W.  R-  ^- 
[•Kemp  and  Glover,  JJ.     Nov.  23,  1864.]  •      * 

The  two  offences  of  robbery  and  of  voluntarily  causing  hurt,  when  combined,  are 
punishable  under  s   394  alone,  and  not  under  ss.  393  and  394.---QUEEN  v.  MooTKSK 
•  KoRA,  2  W.  R.  I.     [Kemp  and  Glover,  JJ.    Jan.  2,  18(55.] 

The  prisoner  entereda house  for  the  purpose  of  committing  an  assault,  and,  incairy- 
ijig.out  that  intention,  caused  grievous  hurt.     In  convicting  and  punbhing  him  for  the 
substantive  offence  (grievous  hurt),  held  that  it  was  not  necessary  to  pass  a  sepairate  sen- 
tience for  the  offence  ot  house«trespas8.«- Queen   v.   Bassoo   Ramnah,   2   W.-  R:  39. 
[Kemp  and  Glover,  JJ.    Jan.  30, 1865.]  » 

'  S.  3,  Act  VI.  of  1864,  does  not  allow  of  whipping  in  addition  to  impri^nment  in  the 
case  of  a  fresh  conviction.  House-breaking  by  night  and  theft  form  a  single  and  entire 
offence,  and  cannot  be  punished  separately. — Queen  v.Tonaokoch,  2-  W.  R.  63.  £Jack* 
aon  and  Glover,  JJ.    April  19,  1865.]  *  ♦ 

7  The  theft  and  the   taking  or  retention   of  stolen  goods  fcrm  one  and   the    samfl 

offence,  and  cannot  be  punish^  separately.— Queen  v^Sreemunt  Adup,  2  W.  fi^  ^ 
[Gldver,J.    April  19,  1865.]  ^ 

House-trespass  and  mischief  not  being  separate  f^ences,  but  being  included  in  the 
graver  offence  of  being  members  of  an  unlawful  assenMy  armed  with  deadly  weapons^ 
tvo  separate  convictions  and  sentences  were  deemed  to  be  rel|uisite. — Qubbn  v.  SurrOP 
Napit,  3  W.  R.  54.  [  Kemp  and  Seton-Karr,  J  J.    July  15,  1885.  ]  •  -•     ^ 

Conviction  and  sentence,  both  for  rioting  and  for  grievous  hurt,  upheld,  the  pnnish- 
ment  being,  on  the  whole,  not  more  severe  than  might  properly  have  been  awarded  if  the 
conviction  ifad  been  -for  grievous  hurt  only.  A  person  convicted  of  rioting  should  not 
be  convicted  of  hurt  or  grievous  hurt  caused  to  himself. — Queen  v^Azgvr^  5  W.  R;.I9| 
t  Seton-Karr  and  Macpherson,  JJ.    Jan.  26,  1866.  ]  *' 


V 


•-     • 


•   • 


*  The  dause  quotecl  has  been  added  by  A^  VIII.  of  1883,  s.  4^. 
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CflAP.III.]  PUNISHMENT.  [S|sp.7l»^     • 

>    Jk\%tSOi^  convicted  of  hoase-brealctng,  idllowied  immediatdy  by  th^^  is  punishable 
only  utfder  s.  457  of  the  Penal  Code.—QuEEN  v,  Chytun  Bowra,  5  W.  'R.  49.  (Jackson 
i  wdGIover,  JJ.^  Mar.^5,  1866.]  ^ 

^        A  DOUBLE  sentence  for  theft  and  mischief  is  illegal  and  improper. — Bechok  Aheer    ^ 
\  9,  AURVCic  Bhooniah,  6  W.  R.  5.     [Jackson  and  Campbell,  JJ.    June  18,  1886.] 
I         HjtL^  that  it  was  not  illegal  to  convict  prisoners  of  mischief,  as  well  as  pf  theft,  the 
I  pffence?  charged  being  that  they  had  cut  down  Government  trees  without  leave,  and  ap- 
I  orofiilated  them. — Reg.  v.  Naravan  Krishna,  2  Bom.  H.  C.  R.  392?     [  C6uch;  C.J.,  and 
Newton,  J}  June  27,  1866.  ] 

Tub  prisoner  was  convicted  by  the  Magistrate  of  two  separate  offences  under  ss.  4^6 
tad  ^00  of^e  Penal  Code,  and  sentenced  for  both.  On  appeal,  the  Se^ioo^  Judge, 
hnldw^  that  the  ^Ifeoce  proved  was  under  s.  457,  ordered  a  new  trial  for  offences  tv^der 
**>  4^7  tnd  580.  HM  that  there  ought  not  to  be  a  new  trial,  but  that  thex:onviction  and 
xnlteoe  under  s.  380  should  be  set  aside — Queen  v.  Ramcharan  Kaire,  B.  L.  R.,  Sup. 
Vol.,4te;  6  W,  R.  39.  [Peacock.  C.J.,  and  Norman,  Kemp,  Seton-Kafr,  and  Campbell, 
I  JJ.   Jtly9,  18&.] 

Ill  a  case  of  separate  convictions  and  sentences  for  house-breaking  by  night  and 
(beft^  tii4er  ss.  457  and  459  of  the  Penal  Code,  the  conviction  and  sentence  tinder  i  379 
mrtt^^iaslMd,  and  those  under  s.  457  were  upheld. — Jogben  Puller  v.  Nobo  Pullib,  6 . 
W.  &  49*    [  Kemp  and  Markby,  JJ.    July  28,  1866. ") 

TteS  conviction  of  prisoners  for  two  offence^'  when  the  one  offence  formed  an  int^- 
\  p^liortion  of  the  other,  held  to  be  in  effect  punishing  twice  for  the  same  offence,  and 
tbeniqveill^I. — Governments.  Lalawun  Singh,  i  Agra  H.  C.  R.  31.  [Turner,  J.,  and 
Sptalde,  Ong.  J.    Nov.  22,  t8<56.  ]     Followed  in  Queen  v.  Mungroo,  6  N.-W.  P.  294.  " 

Jwrt  is  the  sequel  of,  and  cannot  be  separated  from,  house-breaking.  A  cuntuU- 
dvesMtenee  of  threeyears'  imprisonment  was  held  to  be  illegal  'in  such  a  case.— >Mussa- 
Ins  Daoudh,  6  W.  R.  92.    [  Kemp  and  Markby,  J  J.     Dec.  19,  1866.] 

ktllTBNCKS  of  imprisonment  may  be  accumulated  beyond  the  period  of  14  years  oot*  « 
wiAAbndlng  s.  46  of  the  Code  of  Criminal  Procedure  (  Act  XXV.  of  1861  ),  which  lUnfl 
ks  fdefence  only  to  sentences  passed  simultaneously,  or  passed  upon  charges  tried 
ffandttknecasly. — Queen  «.  Puban,  7  W,  R.  i.     [Kemp  and  Markby,  JJ.    Jan.  3,  1867;] 

The  prisoner  was  convicted  and  sentenced  separately  for  culpable  homicide  nqt  ^y 
"~in£  to  murder,  and  for  being  a  member  of  an  unlawful  assemblv.    The  two  offences,  ' 
\  being  held  to  be  one  (the  hitter  being  only  part  of  the  evidence  of  the  former ), 


(kconviction  and  sentence  for  the  second  offence  were  quashed. — Queen  v,  RubbeeooL-  .jLA 

Ja,7  W.  R.  13.     [Norman  and  Seton-Karr,  JJ.    Jan.  16,  1867.]  fCi^^'^'^'i' 

Whbrb  a  girl  of  1 1  years  of  age  was  taken  out  of  the  custody  of  her  lawful  guardiaf^'^^  ^ 

jy  db  first  prisoner,  and  offered  for  sale  in  marriage  to  dhother,  and  the  secomt-pftsondr  JL>^      i 

we|rily  coiucealed  her,  the  conviction  of  the  former  was  upheld  ander  s.  363  oTthe  Penal    ^,-^/*^  1^ 


Ja,7  W.  R.  13.     [Norman  and  Seton-Karr,  JJ.    Jan.  16,  1867.] 

■*^^ —  '*' 

'  of  h«»r  tnwfiil  ikiiftrHiaj*-"^ 

^  ■       --       ^M^ 

COMIA^,  ind  of  the  latter  under  s.  ^Kjgyftnlv.  while  the  separate  conviction  of  both  under  *'^^^<v-*^ 

WlnsB  a  man  brought  a  false  charge  against  another,  and  at  the  trial  gave  false     >/ « 
riilh|Hii<i  support  of  the  charge,  it  vas  held  that  he  was  liable  to  be  tried  and  pn«iishe4  «    * 

KfWUJkTjf  on  separate  charges  of  bringing  ajaj^^charge  and  of  giving  false  evid^^ce.-*- 
Quoav.  Abdool  Azbbz,  7  W.  R.  59*    [Kemp  and  Glover,  JJT"  April  27,  iS57.^  . 

fiw  oliences  of  rioting  armed  with  deadly  weapons,  and  stabbing  a  pers<^n  on  whose 
t  ftatims  the  riot  takes  place,  are  distinct  offences,  and  punishable  as  separate  offence^ 
jnkft.  xaS,  149,  ^nd  324  of  the  Penal  Code,  s.  149  being  read  as  a  proviso  to  s.  148.-^ 
!}om«.CALLACHAND,  J  W.  R.  6o.    [Norman  and  Seton-Karr,  JJ.    April  29,  1867.] 

Itatevide^ioe  of  a  kidnapped  girl,  if  thoroughly  credible.  Is  legally  sufficient  for  a 
for  kidnapping.    There  is  nothing  illegal  in  passing  9^Ma^&_0kntcitSfis  for 
andfof  selling  forpi^rposes  of  prostitution. — Queen  v.  Dooroa  Dass,.7  W. 
^     mP77rTdi5?iF,  1867:1 

SMitATB  convictions  and  sentences  under  ss.  429  and  379,.  and  under  jss,  457  and 
A),  of  the  Penal  Code,  were  set  aside ;  and  the  convictions  under  s.  429  in  the  former  case 

9      *  [       27      ] 
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•     .Sjc,  71.]  .PUNISHMENT.  [Cft^- HI. 

and  tind«r  a.  457  in  the  latter,  aUowed  to  ^nd.— Qusbn  v.  SAHftAB,  8  W.  R.  ^l*^tip^ 
BOn  an4  Hobhouse,  JJ.    July  i,  1867.]  • 

The  offence  described  in  s.  363  of  the  Penal  Code  is  included  in  4hat  described  ia 
5*  369,  the  kidnapping,  and  the  intention  of  dishonestly  taking  property  from  the  kidfiap- 
ped  child,  being  included  in  the  latter  section.^QuBSN  v.  Shama  Sheikh,  8  W.  Ik.'^ 
[Kemp  and  Glover,  JJ.    July  8,  1867.]  •    . 

>/  Criminal  trespass  is  a  part  of  the  offence  of  mischief  committed  upon  land  •«  w^ 

as  of  house-breaking  by  night. — Queen  v.  L alloc  Sing,  8  W.  R  54.  [Jacksop  and  Hob- 
house,  JJ.    July  29,  1867.] 

Where  a  person,  though  charged  under  two  heads,  was  found  guilty  of  i|^at  W3t«  W>- 
stantially  but  one  offence,  hfld  that  it  was  improper  for  the  Sessions^  udge  to  recofd  a 
conviction  under  two  sections  of  the  Penal  Code,  and  thereupon  t^  awarS  a  pu^ishflieat 
of  two  years'  imprisonment  in  excess  of  what  the  law  prescribed  for  the  offence  coiftunit- 
ted.— Reg.  v,  Y8ra  Karubeg,  4  Bom.  H.  C.  R.  la.  [Couch,  C.J.,  and  ^ewton.  J,  .  S^ 
a«,  1867.]  •. 

Held  by  the  majority  that,  when  a  person  who  has  not  been  '^  previously  convicted  '^ 
{^ide  8.  4,  Act  VI.  of  1864)  is  convicted  at  one  time  of  two  or  more  offences,  it  is  iHegil 
to  sentence  him  to  whipping  for  one  of  those  offences,  in  addition  to  imprisonment  or  fine 
for  the  other  or  others;  but  it  is  not  illegal  to  sentence  him  to  one  whipping  in  lieu  .of  all 
other  t>unishments.  Held  further,  that,  when  a  person  who  has  been  "  previously  convicted  " 
is  convicted  at  one  time  of  two  or  more  offences,  he  may  be  punished  with  one,  bat  only 
one,  whipping,  in  addition  to  any  other  punishment  to  which,  under  s.  46  of  the  Code  ii 

*  Criminal  Procedure,  he  may  be  liable. — Nassir  v.  Chunder,  g  W.  R.  41 ;  B.  L.  R.,  Sup. 
Vol.,  951.  [Peacock,  C.J.,  and  Seton-Karr,  Jackson,  Phear,  and  Macpherson,  JJ.  Mar.  I2, 
1868.]  .  ^ 

•  Where  prisoners  are  charged  both  with  rioting,  being  armed  with  deadly  weapot^ 
and  with  causing  hurt  by  shooting,  and  their  conviction  of  the  latter  offence  rests  solely 

«  oivthe  fact  of  their  belonging  to  a  party  by  one  of  whom  (not  one  of  the  prisonersi  fire- 
arms were  used,  it  is  wrong  to  pass  a  cumulative  sentence,  and  to  punish  the  pris#nei:t  botli 
for  the  rioting  and  for  the  causing  hurt.  The  punishment  should  be  for  either  one  or 
other  of  those  offences.  A  charge  should  be  sp  framed  as  to  refer  to  the  se^ion  of  the 
Penal  Code  under  which  the  offence  charged  is  punishable,  as  required  by  ss.  234  and  237 

,  of  the  Code  of  Criminal  Procedure.  Where  there  is  a  riot  and  fighting  between  two  fac- 
tions, the  members  of  each  party  should  be  committed  for  trial  separately,  and  not  all  to- 
gether.— Queen  v.  Durzoola,  9  W.  R.  33.  [Seton-Karr  and  Macpherson,  JJ.  Mar.  14. 
1868.]     Btxt  ste  Queen  \.Callachand,TW<f.^.  60,  supra,  ^.2^.  • 

y      *  The  offences  specified  in  ss.  41 1  and  414  of  the  Penal  Code  cannot  be  considered  as 

two  distinct  offences  so  as  to  aJlow  of  the  procedure  of  s.  46  of  the  Criminal  Proc^are 
Code  being  adopted.— 4  Mad.  H.  C.  R.,  Ap.,  14.     [Aug.  12,  1868.] 

When  a  prisoner,  convicted  of  "  house-breaking  in  order  to  commit  theft,"  and  of 
''theft,"  both  offences  being  portions  of  one  continuous  criminal  act,  yas  sentenced,  od 
the  first  head  of  charge,  to  one  year's  rigorous  imprisonment,  under  s.  457  of  the  Petsl 

•  Code,  and  on  the  second  bead  of  charge  to  receive  twenty  stripes,  under  s.  2  of  the  Whip- 
ping Act  (VI.  of  1864),  the  separate  sentences  (though  not  illegal)  were  disapprove<l  of, 
as  cootraiy  to  the  spirit  and  intention  of  the  Whipping  Act. — Reg!  v.  Genu  bi  n  Aku,  5 
Bom.  H.  C.  R.  ^Z'    CCouch,  C.J.,  and  Newton,  J. .  Sep.  16,  1868.] 

Where  the  prisoners  were  charged  under  s.  148  of  the  Penal  Code  of  rioting  ^meA 
with  daadlv  weapons,  and  also  under  s.  324  of  voluntarily  causing  hurt  by  dangerous 
weapons,  they  should  have  been  sentenced  only  under  one  or  other  ot  these  sftctionsr^b) 

•  charees  being,  properly  speakine,  only  alternative  charges.  The  Hi^h  Court  refused  xi 
interfere  with  the  reception  by  the  Sessions  Judge  of  the  uncorroborated  evidence  of  ac- 
coroplices.-2QuEEN  v.  Dina  Sheikh,  10  W.  R.  63;  3  B.  L.  R.  15  n.  [Pbear  and  Hob- 
house,  JJ.    Uec.  15,  1868.] 

,        A  Deputy  Magistrate  has  no  power  to  convict  of  theft  (s.  380,  t*enal  Code),  wfere 

•  the  offen9e  charged  is  lurking  house-trespass  by  night  with  aggravating  ctrciilhstanCes 
(ss.  458,  459,  Penal  Code),  but  must  commit  on  the  latter  cKai^e.—Puk  an  Tblbb  v.  Bhut- 

•  ,        TOO  Dome,  9  W.  R*  S-     [Kemp  and  Jackson,  JJ.    Jan.  13,  1869.] 
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Chap-  Al]  .  PUNISHMENT.  [S«c.  fi^^ 

^  ^hArb  prisoners  are  convicted  of  sepjirate  offences,  a  separate  sentence  should  be 
passedi  in  each  case,  with  a  direction  that  imprisonnient  in  the  second  case  should  com- 
ineace  on  the  expiration  of  that  in  the  first,  and  so  on,  otherwise  it  would  be  impossible, 
in  case  of  an  appeal  Ind  a  reversal  of  the  conviction  in  one  or  more  of  the  separate  cases, 
to  determine  to  what  portion  of  the  aggregate  imprisonment  the  prisoners  still  remained 
liable.— Pro.,  Jan.  15,  1869,  4  Mad.  M.  C.  R.,  Ap.,  27. 

Where,  in  a  case  in  which  a  prisoner  was  convicted  of  theft  and  also  of  receiving 
stolen  property,  the  sentence  passed  was  really  one  for  theft,  the  H%h  Court  nevertheless 
refased  tct  allow  the  conviction  for  receiving  stolen  property  to  remain  on  the  record 
against  tfte  accused,  and  reversed  it.— Queen  v.  Seeb  Chunder  Haree,  ii  W.  R.  12. 
[Jackson  and  Hobhouse,  J  J.     Mar.  i,  1869.]  • 

Where  substantially  only  one  offence  has  been  committed,  the  several  acts  which, 
taken  together,  conftitute  that  offence,  cannot  legally  be  treated  as  separate  offences,  and 
the^tfsoner  cannot  legally  be  sentenced  in  respect  of  these  as  well  a^in  respect  of  the 
principal  offence.— Queen  v,  Chunoer  Kant  Lahoree,  12  W.  R.  2  :  S.  C.  3  B.  L.  R., 
A.  CiT,  14  (where  the  name  of  the  case  is  given  a)  Queen  v.  Kalisankar  SaVdyal,) 
FMacpherson  and  Jackson,  JJ.  June  11,  1869.]  But  see  s.  235  (ill.  a)  of  the  Criminal 
>Proeedure  Code  (Act  X.  of  1882),  in/ra^  p.  6;^. 

Held  on  the  facts  of  this  case  that  a  party  A,  who  objected  to  accompany  a  consta- 
ble who  bad  been  directed  to  produce  him  before  the  Court,  and  also  seized  the  constable 
by  the  arm,  and  resisted  his  carrying  away  a  pony  which  A  was  charged  with  having  mis- 
appropriated, was  guilty  of  separate  offences  under  ss.  353  and  183  of  the  Penal  Code,  and 
the  infliction  of  separate  sentences  for  each  offence  was  not  prevented  by  s.  71  of  that  Code. 
—Queen  v.  Joyah  Mohun  Chunder,  14  W.  R.  19.    [Loch  and  Hobhouse,  JJ.    July  16, 

A  PRISONER  cannot  b^  convicted  under  s.  411  of  the  Penal  Code  for  dishonestly  r#-  >y 
Reiving  or  retaining  stolen  property  in  respect  of  property  which  he  himself  has  been  con-   > 
victied,  under  s.  40p,  Penal  Code,  of  having  obtained  possession  by  committing  criminal  ^ 
bre^h  oj  trust.— Queen  v,  Shunkur,  2  N.-W.  P.  312.    [Spankie,  J.    Aug.  5,  1870.J   • 

'The  making  of  any  number  of  false  statements  in  the  same  deposition  is  one  aggre^ 
gate  case  «f  giving  false  evidence.  Charges  of  false  evidence  cannot  be  multiplied  ac- 
cording to  the  number  of  false  statements  contained  in  thi  deposition. — Pro,  May  l' 
1871, 6  Mad.  H.  C.  R.,  Ap.,  27.  • 

Held  (Kemp  and  Phear,  J}.,  dissenting)  that,  notwithstanding  s.  46  of  the  Code  of 
Criminal  Procedure  (Act  XXV.  of  1861),  a  person  convicted  at  the  same  time  of  two  or 
more  offences  punishable  under  the  Penal  Code  may,  in  addition  to  the  punishments  ^ 
prescribed  by  the  Penal  Code,  be  sentenced  to  whipping  under  Act  VI.  of  1864.  The 
Peqal  Code  and  the  Code  of  Criminal  Procedure  must* be  read  as  if  the  Whipping  Act 
formed  a  part  of  the  Penal  Code  from  the  date  of  Its  enactment,  and  s.  46  of  the  Code  of 
Criminal  Procedure  is  applicable,  to  all  offences  and  punishments  as  prescribed  by  the 
Penal  Code  in  its  present  and  amended  form. — Moniruddben  Sham  adar,  15  W.  R.  89  ;  > 
&  L.  R.  165.  [Morman,  Offg.  C.J.,  and  Loch,  Bayley,  Kemp,  Phear,  Macpherson,  and 
Mitter,JJ.     May  30,  1871.]  / 

fbsRSONS  found  guilty  of  rioting  may,  if  the  circumstances  warrant  it,  be  convicted  of 
th^  eeveral  offences  of  rioting  armed  with  deadly  weapons,  culpable  homicide,  andgrievotis 
hurt.— QuE%N  V.  HuRGOBiND,  3  N.-W.  P.  174.     [Turner,  J.    July  7,  1871.] 

*  It  is  competent  to  a  Magistrate  to  pass  a  separate  sentence  in  respect  of  each  of  the 

twoclMrges,  of  house-breaking  in  order  to  commit  theft,  and  of  theft  in  a  human  dwell- 
ingp.ol  wMch  a  prisoner  is  found  guilty,  provided  the  aggregate  punishment  awarded  on 
hlm#«vo  charges  dofts  not  exceed  the  punishment  which  th3  case  warrants  for  the  greater 
of  tbe  two. offences  of  which  the  accused  has  bsen  convicted,  and  provided,  further,  such 
aggregate  punishment  does  not  exceed  the  jurisdiction  of  the  Court  passing  ^e  sentences. 
-^Rbg.  v.  Anvarkhan  valad  Gulkhan,  9  Bom.  H.  C.  R.  172.  [Westropp,  C.J.,  and 
Ligjfd  and  Kembatt,  JJ.     May  23,  1872.] 

A  PRISONER,  tried,  convicted,  and  punished,  under  s.  369  of  the  Penal  Cpde,  of  ab- 
dvLctSng  a  child  with  intent  dishonestly  to  take  moveable  property,  cannot  also  be  punish- 
ed for  the  theift  of  a  part  of  the  moveable  property  which  he  intended  dishonestly  to  take 
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through  means  of  the  abduction  ;  and  the  s^pond  punishment  for  theft  is,  br  the  ^Mp" 
Code  of  Cnmioal  Procedure,  illegal. — In  tub  Matticr  of  Noujan,  7  Mad.  H.  C.4L  ^ 
Morgan^  C.Jv  and  Holloway,  J.    July  8.  1873.] 

••         • 

Convictions  under  s.  471  of  the  Penal  Code  and  s.  474  cannot  stand  together.-* 
QUBBN  V,  NuzuR  Ali,  6  N.-W.  P.  39.    [Turner,  J.    Dec.  6,  1873.] 

Where  an  act  of  restraint  or  confinement  in  an  attempt  to  kidnap  has  been  ^xetcise 
in  furtherance  of  the  attempt,  and  goes  to  form  part  of  that  offence,  and  is  not  done  wi 
an  intention  or  object  which  can  be  separated  from  the  general  intention  to  kidnap, 
will  constitute  an  integral  part  of  that  offence,  and  should  not  form  the  subjict  ol  a: 
parate  conviction  and  sentence. — Queen  v.  Munqroo,  6  N.-W.  P.  293.  [Oldfield,  }.  Ai 
13.  »874.]  ^       • 

y^       gfM^  f^riKMfifl  9^  ^PP^a!  the  whole  punish  msnt  awarded  to  one  p^frson  on  one  tml  fo 
VX   several  instances  of  thesame  offence  is  to  be  regarded  as  one  sentence.    StmMe,^ 
where  a  person  \§  tried  at  the  same  time  for  sever<Al  instances  of  the  same  offenoK,  it  i 
not  necessary  that  more  than  a  single  sentence  should  be  passed.    But  if%  separ^Ki 

*  jtenoe  be  paned  on  each  head,  held  that  an  appeal  brings  the  aggregate  of  those  sen&oces, 
*  as  together  constituting  the  punishment  awarded  in  a  single  trial,  within  the  jupisdictioB 

of  the  Appellate  Court.^RsG.v.GuLAM  Abas,  12  Bom.  H.C.  R«  147.  [West  and  Piahey,* 
JJ.    April  IS,  1875.] 

In  a  case  of  conviction  of  house-breaking  by  night  in  order  to  commit  theft  uoder 
s.  457,  and  theft  under  s.  380  of  the  Penal  C(^e,  there  may  be  either  one  sentence  for 
both  offences,  or  separate  sentences  for  each  offence,  provided  that  the  total  paniihmont 

•  awarded  does  not  exceed  that  which  may  be  given  for  the  graver  offence. — Reg.  9,  Tukata 
BIN  Tamana^  I.  L.  R.,  1  Bom.  214.  [Westropp^  C.J.,  and  Kemball,  West,  and  Naaakhai 
Haridas,  JJ.    Sep.  i^,  1875.] 

•  f     ^  DOUBLE  sentence  for  theft  and  mischief  is  illegal  and  improper.*^BiCHUK  Ahjibr  v. 
AvHUCK  Bhooneba,  6  W.  R.  5.    [Jackson  and  Campbell,  JJ.  June  18,  1876.]  * 

*  •      •  Whbrb  the  petitioner  was  convicted  of  having  assisted  in  concealing  stolen  railway* 
^         pins  in  a  certain  person's  house  and  field  with  a  view  to  having  such  innocent  pA^oa 

punished  as  an  offender,  held  that  the  Magistrate  was  right  in  convicting  and  punishing 

the  petitioner  for  the  two  separate  offences  of  fabricating  false  evidence  tor  us%  in  a  stage 

of  a  judicial  proceeding  under  s.  193  of  the  Penal  Code,  and  of  voluntarily  assisting  in 

»  Concealing  stolen  property  under  s.  414,  Penal  Code. — Empress  v.  Rambshar  Rai,  I.  U 

.  R.,  I  All.  379.-    [Spankie,  J.    April  23,  1877.] 

No  Magistrate  is  entitled  to  split  up  an  offence  into  its  component  parts  for  the  par^ 
pose  of  giving  himself  summary  jurisdiction.  If  a  charge  of  an  offence  not  triable  aam- 
*  .roarily  is  laid  and  sworn  to,  the  Magistrate  must  proceed  with  the  case  accordtngiy,  un- 
less  he  is  at  the  outset  in  a  posi^on  to  show  from  the  deposition  of  the  complainant  ^t 
the  circumstances  of  aggravation  are  really  mere  exaggeration,  and  not  to  be  believed. 
Therefore,  a  Magistrate,  when  he  has  before  him  a  person  charged  with  having  been  armed 
with  a  deadly  weapon  while  a  member  of  an  unlawful  assembly,  is  not  at  liberty  to  dis- 
regard that  part  of  the  charge  which  charge  the  prisoner  with  havingj)een  armed  wi^i 
a  deadly  weapon,  and  so  to  give  himself  jurisdiction  to  try  the  case  summarily,  and  then, 
•  by  inflicting  a  sentence  of  imprisonment  not  exceeding  three  months,  to  deprive  the  pri- 

•  soner  of  his  right  of  appeal. — Empress  v.  Abdool  Karim  ;  and  Empress  v.  Golaw  Ma- 

homed, 1.  L.  K.,  4  Cal.  18;  3  C.  L.  R.  81.    [Ainslte  and  Broughton,  JJ.  Jul)^6,  1878.] 

Where  a  person  committed  a  trespass  with  the  intention  of  committing  mischief, 
,  thereby  oonimittiog  criminal  trespass,  and  at  the  same  time  committed  mischief,  AfA^that 

*  3uch  person  could  not,  under  cl.  iii.  of  s.  454  of  Act  X.  of  1872,  receive  a  punishment  more 
severe  than  might  have  been  awarded  for  either  of  sneh  offences.    The  provisietis  of  tiuit . 

•  law  do  not  in  such  a  case  prohibit  the  Court  from  passing  sentence^in  respect  of  «eacb' 
offence  established. — Empress  v.  Budh  Sing,  I.  L.  R.,  2  All.  loi.    [Turner,  J.    Jan.  24, 
1879.] 

*  Rioting  and  causing  hurt  in  the  course  of  such  rioting  are  distinct  offences,  and  each 
^                    offence  is  separately  punishable. — Empress  v.  Ram  Adhin,  I.  L.  R.,  2  All.  139.    [Pearstfl, 

^    •         J.    Feb.  13,  1879]  •    . 

,  Where  a  mother  abandoned  her  child  with  the  Intention  of  wholly  abandoning  it, 

*  /•       and  knowing  that  such  abandonment  was  likely  to  cause  its  death,  and  the  child  died  ia 
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copflqiwnce  of  the  abandonment,  Md  that  she  could  not  be  convicted  and  punished  under 
9u304aAd  also  under  s.  317  of  the  Penal  Code,  but  s.  304  only  .-^Empress  tr.  Banni,  I.  L. 
R.,  a  AIL  349.   JlStrai^ht,  J.    Aug.  4,  1879.] 

Where,  in  the  course  of  one  and  the  same  transaction,  an  accused  person  appears 
to  Have  committed  several  acts,  directed  to  one  end  and  object,  which  together  amount 
to  a  mor^serious  offence  than  each  of  them  taken  individually  by  itself  would  constitute, 
although  tor  purposes  of  trial  it  may  be  convenient  to  vary  the  form  of  charge  and  to  de* 
signate  not  only  the  principal,  but  the  subsidiary  crimes  alleged  to  have  been  committed, 
yet,  in  the  interests  of  simplicity  and  convenience,  it  is  best  to  concentrate  the  conviction 
and  sentenie  on  the  gravest  offence  proved.  Where,  therefore,  a  person  who  broke  into 
a  house  bv  night,  and  committed  theft  therein,  was  charged  and  tried  for  offenccfs  under 
ss.  380  and  ^57  o^the  Penal  Code,  and  was  convicted  of  both  those  offences,  and  punished 
for  each  with  aigoro^s  imprisonment  for  eighteen  months,  the  Court  convicted  him  of  the 
offei^  Ander  s.  457,  and  sentenced  him  to  rigorous  imprisonment  for  three  years,  and 
acqnitltd  him  of  the  offence  under  s.  380.— Empress  v.  Ajudhia,  I.»L.  R.,  a  All.  644* 
[Strai|(|it,  J.  Jair.  19,  1880.] 

Whbrb  a  person  who  is  accused  of  several  offences  of  the  same  kind  is  tried  lor  each 
^f  such  offences  separately  by  a  Magistrate,  the  aggregate  punishment  which  such  Mafia* 
trate  can  inflict  on  him  in  respect  ofsuch  offences  is  not  limited  to  twice  the  amount  which 
he  is,  by  his  ordinary  jurisdiction,  competent  to  inflict ;  but  such  Magistrate  can  inflict  on 
him  for  each  offence  the  punishment  which  he  is,  by  his  ordinary  jurisdiction,  competent 
to  inflict.  A  person  accused  of  theft  on  the  ist  August,  and  of  house-breaking  by  night 
in  Older  to  steal  on  the  and  August,  both  offences  involving  a  stealing  from  the  same  per* 
son,  was  charged  and  tried  by  a  Magistrate  of  the  first  class  at  the  same  time  for  such  of- 
fences, and  sentenced  to  rigorous  imprisonment  for  two  years  for  each  of  such  offences. 
Held  that  the  joinder  of  the  charges  was  regular  under  s.  453  of  A£t  X.  of  187a,  and  the 
punijhment  was  within  the  limits  prescribed  by  s.  314.  Empress  vT.  Umeda  (unreported, 
(i|pcided  i8th  July  1879),  observed  on  by  Straight,  J. — In  the  Matter  of  Daulatia,  I.  C 
R,  3AII.  305.  i.Stuart,  C.J.,  and  Pearson.  Spankie,  Oldfield,  and  Straight,  JJ.  Mar,  19, 
188^  -   •  • 

URDifR  s.  454  of  the  Criminal  Procedure  Code  (A6i  X.  of  187a),  the  collective 
punishment  awarded  under  ss.  147.  148,  and3a4  of  the  Penal  Code,  must  not  exceed  that 
whi^h  may*  be  awarded  for  the  graver  offence.  (2»r<rr«.— Whether  separate  convictions 
under  ss.  147  and  334  of  the  Penal  Code  are  legal  ? — Ik  the  Matter  of  the  Petitioh  op 

JUBDUR  KaZI  and  GoLAM  KhAN  :  EmPRESS  V.  JUBDUR  KaZI  AND  GOLAM  KhAN,  I.  L.  R.,  ' 

6 Cat  718;  8  C.  L.  R.  390.     [Mitter  and  Maclean,  JJ.     Feb.  18,  1881.]    Contra:  Em- 
pjtassv.  Dungar  Singh,  I.  L.  R.,  7  All.  39,  infra, 

A  MBMBSR  of  an  unlawful  assembly,  some  members  of  which  have  caused  grievous* 
hurt,  caanot  lawfully  be  punished  for  the  offence  of  rioting  as  well  as  for  the  offence  of 
causing  grievous  hurt.— Empress  v.  Ram  Partab,  I.  L.  Re,  6  All.  lai.    [Straight,  J.    Dec. 
5, 18Q3.]     Dissented  from  in  Queens  Empress  v.  Dungar  Singh,  I.  L.  R.,  7  All.  39,  infra. 

The  offences  of  rioting,  of  voluntarily  causing  hurt,  and  of  voluntarilv causing  grieT*> 
ous  hurt — each  of  the  two  latter  offences  being  committed  against  a  different  person*— 
aft.  all  distinct  offences  within  the  meaning  of  s.  35  of  the  Criminal  Procedure  Code  (A£t 
X.  of  188a).  Under  the  first  paragraph  of  s.  235  of  the  Criminal  Procedure  Code,  a 
penoo  accused  of  rioting  and  of  voluntarily  causing  grievous  hurt  may  be  charged  witH. 
and  tried  for,  each  offence  at  one  trial,  and  under  s.  35  a  separate  sentence  may  be  parted 
in  respect  of  each.  Queen-Empress  v.  Earn  Partab  (I.  L.  R.,  6  All.  121)  dissented  from. 
,  -^itttK-EMPRESs  V,  Dungar  Singh,  I.  L.  R.,  7  All.  29.     [Brodhurst,  J.    July  aa,  1884.] 

bn  the  8th  August  1884,  a  Magistrate  of  the  second  class  began  an  inquiry  in  a  case 
*  .i^  siliicb  stveral  persons  were  accused  of  rioting  and  voluntarily  causing  grievous  hurt. 
iQa  the  (HhSeptenrber,  the  powers  of  a  Magistrate  of  the  first  class  were  conferred  en  the 
Magistrate  by  an  order  of  Government,  which  was  communicated  to  him  on  the  8th  Sep- 
tember.    On  the  9th  September,  the  case  for  the  prosecution  having  clos^,  the  Magis- 
'  trate  finamed  charges  against  each  of  the  accused  under  ss.  333  and  325  of  the  Penal 
C^le,  recorded  th«i  statements  of  the  accused  and  the  evidence  for  the  dt  fence,  and.,  on 
the  tbfli  September,  convicted  the  accused  of  all  the  charges,  passing  upon  each  of  theAi,         ^ 
inreipett  of  each  charge,  sentences  which  he  could  pass  as  a  Magistrate  of  the  first  class, 
but^^olM  tM.  hav^  passed  as  a  Magistrate  of  the  second  class.    On  appeal^  the  Sessions 
)^^,  oa  the  ground  that  the  prisoners  had  committed  the  offence  described  in  s.  148  of      ' 
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the  Penal  Code,  held  that  the  sentences  passed  by  the  Magistrate  were  ill^;al,  aMil^^* 
inconsistent  with  the  provisions  of  s.  71,  paras.  2  and  4 ;  and  he  accordingly  rediftedtiv 
sentences  of  imprisonment  which  the  Magistrate  had  passed  to  the  maximum  «f  till  ' 
ment  which  the  Magistrate  could  have  inflicted  under  s.  148.  Held  by  "the  Full 
(Petheram,  C.J.,  and  Brodhurst,  J.,  dissenting)  that  the  sentences  passed  by  the  ^ 
trate  were  legal.  Per  Oldfleld,  Mahmood,  and  Duthoit,  JJ.,  that,  with  reference  to 
terms  of  s.  39  of  the  Criminal  Procedure  Code,  a  Magistrate  of  the  second  clas^  nvifte  lot, 
beeun  a  trial  as  such^nd  continued  it  in  the  same  rapacity  up  to  the  passing  of  sr  niww'<^ 
and  who,  prior  to  passing  sentence',  has  been  invested  with  the  powers  of  a  Maf^WMte 
of  the  first  class,  is  competent  to  pass  sentence  in  the  case  as  a  Magistrate  ft  the  0nft 
class.  Per  Oldfield  and  Duthoit,  J  J.,  that  the  provisions  of  s.  71  of  the  Penal  Code  Itoi^ 
no  application  to  the  case,  inasmuch  as  the  offences  of  causing  grievous  h^^  and  * 


formed  no  part  of  the  offence  of  rioting.  Per  Petheram,  C.J.,  that  a  clle  must  be  t>ifctt. 
to  be  tried  upon  the  day  the  trial  commences;  that,  for  all  the  purposes  ol  the  tnaLAgi 
Magistrate  in  this  case  retained  the  status  of  a  Magistrate  of  the  second  class ;  abd  T^lt. 
he  was,  thereforeTnot  competent  to  pass  sentence  as  a  Magistrate  of  the  ^st  class.  Abb 
«  per  Petheram,  C.J.,  that  the  Judge,  in  this  case,  had  no  power  to  alter  the  charge^Or  tft 

•  •  frame  a  new  charge  in  any  way.    Per  Brodhurst,  J.,  that  the  sentences  passed  By  the 

Magistrate  were,  as  a  who^e,  illegal ;  that  if  he  had  convicted  the  accused  under  s.  148  o( 
the  Penal  Code,  his  order  would,  under  the  circumstances,  have  been  legal ;  that  a  C<mrt 
•  of  appeal  is  not  competent  to  alter  the  finding  of  a  Magistrate^  so  as  to  convict  an  accused 

person  of  an  offence  which  the  Court  of  which  the  order  is  in  appeal  was  not  compelnit 
to  try;  and  that  a  member  of  an  unlawful  assembly,  some  members  of  which  have  emied 
grievous  hurt,  can  be  legally  punished  for  the  offence  of  rioting  as  well  as  for  the  oifaice 
•  of  causing  grievous  hurt.    Empress  v.  Dungar  Singh  (I;  L.  R.,  7  All.  29)  referrcd^o.— 

Qubbn-Emprbss  v.  Persh ad,  I.  L.  R.,  7  All.  414.    [Petheram,  C.J.,  and  Oldfield,  Brodlmnll, 
Mahmood,  and  Duth^it,  JJ.    Jan.  17,  1885.] 

^  •%    The  offences  of  rioting  armed  with  a  deadly  weapon  and  voluntarily  causing  lisiEt 

with  a  dangerous  weapon  to  two  persons  are  distinct  offences,  and  a  person  charged  udlf 

•  such  offences  can  be  convicted  and  sentenced  in  respect  of  the  rioting  and  of  the  toit 

caused  to  each  of  the  persons  injured.    A  and  B  were  charged  with  rioting  armedijpr^ 

deadly  weapons  under  s.  148  of  the  Penal  Code ;  and  they  were  also  charged  unaer  s.  324, 

coupled  with  s.  149,  with  causing  hurt  by  a  dangerous  weapon  to  X ;  and  B  was  further 

charged  under  s.  324  with  causing  a  like  hurt  to  Y;  A  being  also  charged  uAler  s.  321, 

coupled  with  s.  149,  in  respect  of  the  hurt  caused  by  B  to  Y.    A  and  B  were  convicted  on. 

*all  charges,  and  separate  sentences,  to  take  effect  in  succession,  w^re  awarded  in  respect 

•  of  each  offence  charged.    The  offences  under  s.  324  were  committed  during  the  riot.    Heid 

that  the  several  acts  with  regard  to  which  the  prisoners  were  charged  did  not  fall  withtp 

the  provisions  of  s.  71  of  the  Penal  Code,  inasmuch  as  it  was  not  found^  that  the  caosing 

*  *  of  the  hurt  was  the  force  or  violence  which  alone  constituted  the  rioting,  and  that,  con* 

sequently,  under  s.  235  of  the  Criminal  Procedure  Code,  the  several  sentences  passed  ^cre 

f  strictly  legal. — Lokb  Nath  Sircar  v,  Queen-Empress,  I.  L.  R.,  1 1  Cal.  349.    [Tottenham 

and  Ghose,  J  J.     Mar.  6,  1885.]     Follows  Queen-Empress  v.  Dungar  Singh,  I.  L.  R-,  7 

All.  29,  supra,  p.  31.     But  see  (in  p.  .14)  Nilmoney  Poddar  v.  Queen-Empress  (I.  L.  R., 

^  16  Cal.  442),  which  overrules  Loke  Nath  Sircar  v.  Queen  Empress,  ^  ^ 

^  Where  the  accused,  who  was  a  head-constable,  was  found  guilty  of  making  a  false 

»  charge  under  s.  21 1,  and  of  giving  false  evidence  under  s.  193  of  the  Penal  Code,  and  the 

Sessions  Judge  passed  sentences  of  three  months'  simple  ioiprisonment  for  each  offeijbef 
'  *  and,  taking  into  consideration  the  accused's  past  conduct,  directed  that  the  sentences  should 

run  concurrently,  held  that  the  sentences  were  inadequate  and  illegal.    Accordingly  the 
•.  sentences  w^re  enhanced  to  three  months'  rigorous  imprisonment  for  each  offience ;  aqd  as 

the  two  offences  were  distinct,  the  High  Court  directed,  under  s.  35  of  the  Criminal  Pro- 
cedure Code  (Aft  X.  of  1882),  one  sentence  to  commence  after  the  expiration  o^be  other. . 
»  Queen  v.  AbdoolAgeeB^j  W.  R.  59)  followed. — Queen-Empress  «.  Pir Mahomed,  1.  li.  R.,' 

10  Bom.  254.    [Birdwood  and  Jardine,  J  J.    Dec.  10,  1885.] 

Four  pd^sons  were  charged  with  being  members  of  an  unlawful  assembly  consisting 

*  of  themselves  and  others,  the  common  object  of  which  assembly  was  fisting  the  execu- 
•                     tion  of  a  legal  process,  namely,  the  arrest  of  a  judgment»debtor  by  a  Civil  Court  peSn, 

*         who  went  .with  a  warrant  for  his  arrest  accompanied  by  other  persons,  A  and  B;  iqf  the 
^  purpose  of  identifying  him,  and  with  using  force  or  violence  in  prosecution  of  the  com^ 

*  *  •      mon  object^  such  force  or  violence  consisting  of  an  assault  on  th^  Civil  Court  peDi>>  and 
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yanoAcA^  by  means  of  a  dangerous  weapon  op  A.  The  Deputy  Magistrate  convicted  all 
the*acc#sed  of  offences  under  ss.  147  and  353  of  the  Penal  Code,  and  sentenced  them  to 
six  months'  rigorous  imprisonment  under  the  former  section,  and  two  months'  rigorous 
imprisonment  under  tfie  latter.  He  further  convicted  one  of  the  accused  of  an  offence 
ander  s,  324  in  respect  of  the  assault  on  A.  and  sentenced  him  to  one  month's  rigorous 
imprisonment  in  respect  of  that  offence,  and  directed  that  the  sentences  were  to  take  effect 
one  on.  t]»e  expiry  of  the  other.  Held  that  the  offence  of  rioting  was  completed  by  the 
assault  on  A,  and  that  the  assault  on  the  peon  was  a  further  offence^  under  the  first  sub- 
section of  s.  235  of  the  Code  of  Criminal  Procedure.  Held  further  that,  even  if  A  had  not 
been  assaulted,  the  conviction  and  sentences  passed  for  riotine  and  the  assault  on  the  peon 
were  legal,  masmuch  as  the  acts  of  the  accused,  taken  separately,  constituted  offences  under 
ss.  143  and ^^53  of  the  Penal  Code,  and  combined  an  offence  under  s.  147;  and  ui^der  s. 
235,  sub-s.  3,  of  ^«  Code  of  Criminal  Procedure,  the  accused  might  be  charged  with, 
aad  tried  at  o<te  triakfor,  the  offence  under  s.  147,  and  those  under  ss.  143  and  353,  and 
therefore  also  separately  convicted  and  sentenced  for  each  such  offence,  provided  the  pun* 
isbinent  did  not  exceed  the  limit  imposed  by  s.  71  of  the  Penal  Code  af  amended  by  s. 
4  of  A^  VIII.  ^  1883,  which  limit  had  not  been  exceeded  in  the  present  case. — In  the 
Matter  of  Chandra  Kant  Bhattacharjee  ;  Chandra  Kant  BhattacharJbe  v. 
Queen-Empress,  I.  L.  R.,  12  Cal.  495.     [Mitter  and  Beverley,  J  J.    Dec.  11,  1885.] 

The  accused  was  convicted  at  one  trial  by  a  Magistrate  of  the  6rst  class  of  the  offen* 
ces  of  house-breaking  by  night  with  intent  to  commit  theft,  punishable  under  s.  457,  and 
of  theft  in  a  dwelling-house,  punbhable  under  s.  380  of  the  Penal  Code  (A6t  XLV.  of 
i860),  the  two  offences  being  part  of  the  same  transaction,  the  theft  following  the  house* 
breaking.  The  prisoner  was  sentenced  to  two  years'  rigorous  imprisonment  under  s.  457, 
and  to  six  months'  rigorous  imprisonment  and  a  fine  of  Rs.  100,  or,  in  default  of  payment, 
three  months'  further  rigorous  imprisonment,  under  s.  380.  The  District  Magistrate  re- 
ferred the  case  to  the  High  Court,  on  the  ground  that  the  aggregate  ot  punishment  award* 
^  on  the  two  heads  of  charge  exceeded  the  powers  of  tne  First-class  Magistrate  who 
tried  the  case.  The  Sessions  Judge,  to  whom  an  appeal  had  been  preferred,  was  of  the 
same'opinion,  and  reduced  the  sentence  to  two  years'  rigorous  imprisonment.  Held  tlmt^  • 
as  th#acciised  committed  two  distinct  offences  which  did  not  "  constitute,  when  combined, 
a  different  offence,"  punishable  under  any  section  of  the  Penal  Code  (A6t  XLV.  of  i860), 
s.  71  of  th^  Code  did  not  apply  ;  and  as  the  aggregate  punishment  did  not  exceed  twice 
the  amount  of  punishment  which  the  trying  Magistrate  was  competent  to  inflict,  the  sen- 
tences were  legal  under  s.  35  of  the  Criminal  Procedure  Code  (A6t  X.  of  1882).  Per  * 
Jardine,  J. — The  rules  for  assessment  of  punishment,  contained  in  s.  454  of  the  Criminal 
Procedure  Code  of  1872,  having  been  omitted  in  s.  235  of  the  Criminal  Procedure  Code 
ot  1882,  must  now  be  sought  for  in  s.  71  of  the  Penal  Code  (Aft  XLV.  of  i860)  and  in 
s.  35  of  the  Cnmioal  Procwiure  Code  (Aft  X.  of  1882). — Quebn-Empress  v.  Sakh.\kam  < 
Bhau,  I.  L.  R.,  10  Bom.  493.  [Birdwood  and  Jardine,  JJ.  Feb.  1886.] 
•  • 

S.  149  of  the  Penal  Code  creates  no  offence,  but  was  intended  to  make  it  clear  that 
an  accused  person  whose  case  falls  within  its  term  cannot  put  forward  the  defence  that  he 
did  not  with  his  own  hand  commit  the  offence  committed  in  prosecution  of  the  common 
otfect  of  the  unlsiWful  assembly,  or  such  as  the  members  of  the  assembly  knew  to  be  like- 
ly to  be  committed  in  prosecution  of  that  object.  In  prosecution  of  the  common  object 
of  an  unlawful  assembly,  M,  with  his  own  hand,  caused  grievous  hurt.  Mand  other  mem- 
ber^ of  the  assembly,  as  to  whom  it  did  not  appear  whether  or  not  any  of  them  person- 
ally used  force  or  violence,  were  convicted  of  rioting  under  s.  147,  and  grievous  hurt  under 
s,  325  of  the  Penal  Code,  and  were  each  sentenced  to  separate  terms  of  imprisonment 

*for  ^h  offence.  The  highest  aggregate  punishment,  which  was  M's,  wa%  six  years* 
rigoroos  imprisonment,  being  one  year  for  rioting  and  five  years  for  causing  grievous 

•  huct.  Held  that,  assuming  s.  71  of  the  Penal  Code  to  be  applicable,  the  sentences  were 
tiot  iHegal,  as  the  c^mbinea  periods  of  imprisonment  did  not,  in  the  case  of  any  prisoner, 
exceed  the  maximum  punishment  of  seven  years'  rigorous  imprisonment  which  could  have 
been  awarded  for  the  offence  punishable  under  s.  325.    Held  also  that  the  ri^t  could  not, 

'  in  any  of  the  cases,  be  considered  a  part  of  the  offence  under  s.  325,  that  s.  71  did  not 
ap||ly,  and  that  the«entences  were  legal.  Queen-Empress  v.  Pam  Partab  (I.  L.  R.,  6  A 11.^ 
121)  dissented  from.  Queen- Empress  v.  Dungar  Singh  (I.  L.  R..  7  All.  29),  Queen"* 
En^mns\,  Ram  Samp  (I.  L.  R.,  7  All.  767),  Queen  v.  Rubbee-oollah  (7  W.  R.,  Cr.;  13),  Loke 
NM  Sinxir  y,  Queen-Empress  {h  L.  R.,  ii  Cal.  349),  Queen-Empress  v.  Pershad  (I.  L. 
R.,  7  AH.  414),  Chundra  Kant  Bhattacharjee  v.  Queen-Empress,  I.  L.  R.,  X2  Cal.  490) , 

.      *    *  C   33   ] 
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djnd  Reg.  v,  Tukaya  bin  Tamana  (1.  L.  R.,  uBom.  214)  referred  to. — Quben-EmpIi^v.* 
BiSHESHAR,  I.  L.  R.,  9  All.  645.  [Edge,  C.J.,  and  Bfodhlirst,  J.   May  16,  1887.}   • 

Where  more  than  one  offence  is  proved  in  respect  of  which»the  accused  has  been 
charged  and  tried,  a  conviction  for  each  such  offence  must  follow,  whether  s.  71  of  the  * 
i'enal  Code  applies  to  the  case  or  not ;  and,  subject  to  the  provisions  of  s.  71,  a  separate 
sentence  must  be  passed  in  respect  of  each  such  conviction.  Under  s.  35  of  th^Criminal 
Procedure  Code,  sentences  of  imprisonment  cannot  be  passed  so  as  to  run  concurrently. 
In  a  trial  for  offencci^  under  ss.  170  and  383  of  the  Penal  Code,  confimitted  in  Hhe  sane 
transaction,  it  appeared  that,  but  for  personating  a  public  servant,  the  accused  would  not 
have  been  in  a  position  to  commit  the  act  of  extortion  complained  of.  Held  tnat  the  first 
and  second  paragraphs  of  s.  71  of  the  Penal  Code  did  not  apply  to  the  case ;  that  the  third 
para^aph  also  did  not  apply,  because  the  words  "  constitute  an  offence  '^efer^o  the  defioi* 
tions  6i  offences  contained  in  the  Code,  irrespective  of  the  evidence  v|hereby  the  acts  con* 
pjained  of  are  proved,  and  personating  a  public  servant  as  defined  in  s.  170  wfts  ^ota 
constituent  element  of  extortion  as  defined  in  s.  383 ;  that  in  the  present  case  the«former 
offence  was  completed  before  the  latter  had  begun ;  and  that  separate  sentences  ^r  eacb  , 
offence  were  therefore  not  illegal — Quben-Emprbss  v.  Wazir  Jan,  1.  L.  R.,  10  All.  58. 
[Mahmood,  J.    Sep.  16,  1887.] 

An  accused  person  was  convicted  under  s.  457  of  the  Penal  Code  of  house-breaking 
by  night  in  order  to  commit  an  offence  (mischief  and  assault),  and  also  under  ss.  436  and 
352  for  the  offences  of  mischief  and  assault,  and  punished  separately  for  each  offence. 
These  offences  formed  parts  of  one  transaction.  Held  that  the  sentences  were  legal.— 
Queen -Em  press  v.  Nirichan,  1.  L.  R.,  12  Mad.  36.  fKernan  and  Muttusami  Ayyar,  JJ. 
April  17,  x888.] 

Separate  sentences  passed  upon  persons  for  the  offences  of  rioting  and  grievoab 
hurt  are  not  legal  wl^ere  it  is  found  that  such  persons  individually  did  not  comm^  any 
fct  which  amounted  to  voluntarily  causing  hurt,  but  were  guilty  of  that  offence  under  1 
a.  149  of  the  Penal  Code.     Empress  v.  Ram  Partab  (I.  L.  R.,  6  All.  121)  approved,    /^l 
Nath  Sircar  \.  Queen-Empress  (I.  L.  R.,  11  Cal.  349)  overruled. — Nilmonev   Podimr  v.  \ 
•  ^J^ebn.Empress,  I.  L.  R.,  16  Cal.  442.  [Petheram,  C.J.,  and  Mitter,  Prinsep,  Wilsqp,and 
Tottenham,  JJ.     Mar.  21,  1889.]  • 

Eight  persons,  who  were  charged  with  a  number  of  others,  were  trie^^on  various 
charges  consisting  of  rioting  armed  with  deadly  weapons  (s.  148,  Penal  Code),  assaulting 

^  or  obstructing  a  public  servant  when  suppressing  a  riot  (s.  152),  and  voluntarily  causing 
hurt  and  grievous  hurt  to  deter  a  public  servant  from  his  duty  (ss.  332  and  333).  The 
common  object  set  out  in  the  charge  was  "  to  resist  the  execution  of  a  decree  obtained  by 
Suresh  Chunder  Deb  against  Shaik  Ali  Yar  in  the  Court  of  the  Second  Subordinate  Jodf  e 

^  of  Alipore,  dated  30th  April  1891,  and  also  by  mean3  of  criminal  force,  or  show  of  crimi- 
nal force,  to  overawe  the  members  of  the  police*force  in  the  execution  of  their  lawful 
powers  as  police-officers,"  and  it  was  held  that  resistance  to  the  police  was  one  of  the  com- 
ponent parts  of  the  offence  of  rioting  charged.  At  the  trial  in  the  Court  of  Session  all  eight 
accused  were  convicted  of  the  offence  charged  under  s.  148,  and  each  was  sentenced  to  the 
niaximum  punishment  allowed  under  that  section,  V10.,  three  years'  rigorous  Imprisonment 
Seven  out  of  the  eight  were  convicted  of  offences  under  s.  152,  and  sentenced  each  toeao 
additional  term  of  two  years'  rigorous  imprisonment  for  those  offences.  Two  out  of  the 
seven  accused  were  further  convicted  of  offences  under  s,  332  of  the  Penal  Qpde,  the  hurt 
therein  charged  being  caused  to  police-officers  engaged  in  suppressing  the  riot,  and  ^ch 
sentenced  to  a  further  additional  term  of  two  years'  rigorous  imprisonment  for  that 
offence.  The  eighth  accused,  who  was  not  convicted  of  an  offence  under  s.  152,  was  con- 
victed of  an  offence  under  s.  333,  the  grievous  hurt  being  similarly  caused  to  a  police-< 
officer,  an(f  for  that  offence  was  sentenced  to  five  years'  rigorous  imprisonment  in  addi* 
tion  to  the  sentence  of  three  years  passed  on  him  under  s.  148.  It  was  contended  on  appeal 
' — (i)  that  the  sentences  passed  under  s.  152  in  addition  to  those  Uftder  s.  148  wece  iltcf 
^al ;  (2)  that  separate  sentences  under  s.  152  and  ss.  33a  and  333  were  ill^al ;  (3)  that 
the  cumulative  sentences  under  s.  148  and  ss.  332  and  333  were  illegal  in  $0  far  as  they 
lexceeded  tlA  maximum  sentence  provided  for  either  of  the  offences.  Heldf  as  regards] 
(1),  that  as  resistance  to  the  police  was  one  of  the  component  farts  of  the  of^occ 
•of  rioting  of  which  the  accused  were  convicted  and  sentenced  to  the  ma^nmum 
punishment  provided  by  s.  148,  and  having  regard  to  the  provisions  of  s.  71,  the  dddiitional 
sentences  under  s.  152  were  illegal.  Held  further,  that  s.  152  contemplates  an  a&saultor 
obstruction  to  some  particular  public  servant,  and  that  as  the  charge  against  the  accused 
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li^^Msd  was  merely  to  the  effect  that  they  assaulted  and  obstructed  members  of  the  police 
fWnf  in^lie  discharge  of  their  duties,  ftc,  the  conviction  under  that  section  could  not^  lie 
Mtlieki.  Held  as  regards  (2),  that  separate  sentences  under  s.  152  and  ss.  332  and  333 
Me  VB»^j  as  t!he  hurt  infTicted  on  the  police-officers  was  the  violence  used  toward^  them 
pKdi' constituted  the  essence  of  the  offence  under  s.  152.  Held  as  regards  (3),  that  the 
-*"""' ';  sentences  passed  under  s.  148  and  ss.  332  and  333  were  not  illegal,  there  being 
iif  s.  71  of  the  Penal  Code  which  limits  the  amount  of  punishment  that  mfty  be 
;  for  these of^fsnces. — Fbrasat  v.  Qoebn-Empress^  I.  L.  R.,  ig^Cal.  105.  [Beverley 
AaMer  AH,  JJ.    Nov.  9.  189 1.] 

Whkn  a  prisoner  is  convicted  of  rioting  and  of  hurt,  and  the  conviction  for  hurt 
"t  upon  the  appMcation  of  s.  149  of  the  Penal  Code,  it  is  illegal  to  pass  ti^o  senj 
one  fbr  ri^,  and  one  for  hurt.  But  in  such  a  case  the  two  sentences  would  be 
fPMrided<' the  f^ttal  punishment  does  not  exceed  the  maximum  which  the  Court 
for  any  one  of  the  offences.  When,  however,  the  accused  is  guilty  of  rioting, 
found  to  have  himself  caused  the  hurt,  he  may  be  punished4x>th  for  rioting 
ilta^urt.  lA  such  a  case  the  total  punishment  can  legally  exceed  the  maximum  which 
\Qmat  might  pass  for  any  one  of  the  offences.  Queen-Empress  v.  R4m  Sarup  (1.1-.  R., 
i^AH  ?S7| approved.— Quebn-Empressv.  Bana  Punja,  I.  L.  R.,  17  Bom.  260.  [Sargent, 
Cj^  Ai^ns  and  Telang,  JJ.    Dec.  19,  1892.] 

Tie  following  sections  of  the  Criminal  Procedure  Code  should  be  read  with  s.  71  of 
IfePtettlCode:— 

A  Wien  a  person  is  convicted,  at  one  trial,  of  two  or  more  distinct  offences,  the 
s  of  conrictton     Court  may  sentence  him,  for  such  offences,  to  the  several 
at  one  trial,       punishments  prescribed  therefor  which  suth  Court  is  comt 
to  inflict:  such  punishments,  when  consisting  of  imprisOnmfg[it  or  transportation ( 
ihi  one  after  the  expiration  Of  the  other  in  such  order  as  the  Court  ma}^ 


I.— if,  in  one  series  of  acts  so  connected  together  as  to  form  the  same  transact 

UJMWf  iM»  Mw^^h.n  »»«    tion,  more  offences  than  one  are  committed  by  the  samt 
KSr.  person,  he  may  be  charged  with,  and  tried  at  one  trial  for, 

every  such  offence. 

B.— K  the  acts  alleged  constitute  an  offence  falling  within  two  or  more  separate  de* 
•  finitions  of  anv  law  in  force  for  the  time  being  by  which 

P  lfc-Oae*a»falUng  within  two     ^'^^^T' f  *"  *^^     •  u°' P^°^^!^^*^*' PY'Sf  f^^^^^^ 
iSSfmT^  9  "™*y  ^  charged  with,  and  tried  at  one  trial  for,  each  of  soch 

offences. 

1II.<*I(  several  acts,  of  which  one  or  more  than  one  would,  by  itself  OLthenjselves, 

>UnAct»cnii*tirntinjr  one  of.     constitute  an  offence,  constitute,  when  combined,  a  different 

^^^r  urtMitatih|.  when     offence,  the  person  accused  of  them  may  be  charged  with, 

«mH«ii  ttfeient  oflence.         ^nd  tried  at  one  trial  for,  the  offence  constituted  by  such* 

«tt^i|(l^  combined,  or  for  any  offence  constituted  by  any  one,  or  more,  of  such  acts. 

mbing  contained  in  this  soction  shall  affect  the  Indian  Pen^l  Code,  s.  71. 


,,    •  L    8J    3 


• 


•        • 


It  sluiB  not  be  necessary  for  the  Court,  by  reason  only  of  the  aggregate  punishment  • 
fcrtii# several  offences  beinc:  in  excess  of  the  punishment  which  it  is  competent  to  inflict 
ta  QonvieUon  of  a  single  offence,  to  send  the  offender  for.  trial  before  a  higher  Court : 

Mvcbawn  term  of  punishment.  Provided  as  follows : — 

Mis  no  case  shall  such  person  be  sentenced  to  imprisonment  for  a  longer  period   * 
bm  timrteen  years : 

*  (1^  if  the  cass  is  tried  by  a  Magistrate  (other  than  a  Magistrate  acting  under  s.  34)/ 
Miljgptefi^e  punishment  shall  not  exceed  twice  the  amount  of  punishment  which  he  is,   • 
btke  •xerciae  of  his  ordinary  jurisdiction,  competent  to  inflict. 

ft»  Che  {Kirpose  of  confirmation  or  appeal,  aggregate  sentences  passed  under  this 
hi  ease  of  convictions  for  several  offences  at  one  trial  shall  be  deemed  to  be  a 
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JUustgaHons  \     • 

to  paiagraph  1.—  • 

(a.)  A  rescues  B,  a  person  in  lawful  custody,  and,  in  so  doing,  cau^  prievoas  kurt 
to  C,  a  constable  in  whose  custody  B  was.    A  may  be  charged  with,  and  tried  for,  offences  » 
under  ss.  225  and  333  of  the  Indian  Penal  Code. 

(b.)  A  commits  house-breaking  by  day  with  intent  to  commit  adultery,  an4c9mmitsr 
to  the  house  so  entered,  adultery  with  B's  wife.  A  may  be  separately  charged  with,  and 
convicted  of,  offences  under  ss.  454  and  497  of  the  Indian  Penal  Code. 

(r.)  A  entices  B,  the  wife  of  C,  away  from  C,  with  intent  to  commit  adutery  with  B, 
and  tl\^n  commits  adultery  with  her.  A  may  be  separately  charged  with,  and  convicted 
of,  offences  under  ss.  498  and  497  of  the  jndian  Penal  Code.  *"  ^ 

{d.)  A  has  in  his  possession  several  seals,  knowing  them  to  be  counterfeit,  and  in- 
tending to  use  them  for  the  purpose  of  committing  several  forgenes,  punishable  ^nder 
s.  466  of  the  Indian  Penal  Code.  A  may  be  separately  charg^  with,  and  convicted  of, 
the  possession  of  each  seal  under  s.  473  of  the  Indian  Penal  Code.  •  ^ 

(?.)  With  intent  to  cause  injury  to  B,  A  institutes  a  criminal  proceeding  against  himt 
knowing  that  there  is  no  just  or  lawful  ground  for  snch  proceeding;  and  also  falsely  ac- 
cuses B  of  having  committed  an  offence,  knowing  that  there  is  no  just  or  lawful  ground  for 
such  charge.  A  may  be  separately  charged  with,  and  convicted  of,  two  offences  under 
s.  211  of  the  Indian  Penal  Code. 

(/.)  A,  with  intent  to  cause  injury  to  B.  falsely  accuses  him  of  having  committed  an 
offence,  knowing  that  there  is  no  just  or  lawful  ground  for  such  charge.    On  the  trial,  A 

*  gr*^^*  ^^'^  evidence  against  B,  intending  thereby  to  cause  B  to  be  convicted  of  a  capital 
offence.  A  may  be  separately  charged  with,  and  convicted  of,  offences  under  ss.  211  and 
194  of  the  Indian  P^al  Code.  ^ 

*  •       ig.)  A,  with  six  others,  commits  the  offences  of  rioting,  grievous  hurt,  and  assaulting  • 

a  public  servant  endeavouring,  in  the  discharge  of  his  duty  as  such,  to  suppress  the  ri^ 
•  »  A^ay  be  separately  charged  with,  and  convicted  of,  offences  under  ss.  147,  32Sj  aifd  152 

%i  the  Indian  Penal  Code.  ^      • 

(A.)  A  threatens  B,  C,  and  D,  at  the  same  time,  with  injury  to  their  persons  with 
intent  to  cause  alarm  to  them.  A  may  be  separately  charged  with,  and  convicted  of,  each 
of  the  three  offences  under  s.  506  of  the  Indian  Penal  Code. 

*  The  separate  charges  referred  to  in  illustrations  a  to  A  respectively  may  be  tried  at 
*                     the  same  time. 

to  paragraph  II.—  • 

•  (t.)  A  wrongfully  strikes  B  with  a  cane.    A  may  be  separately  charged  with,  and  con- 
victed of,  offences  under  ss.  352  and  323  of  Indian  Penal  Code. 

(/.)  Several  stolen  sacks  of  corn  are  made  over  to  A  and  B,  who  know  they  are  stolen 
property,  for  the  purpose  of  concealing  them.  A  and  B  thereupon  voluntarily  assist  each 
other  to  conceal  the  sacks  at  the  bottom  of  a  grain-pit.  A  and  B  may  be  separately 
charged  with,  and  convicted  of,  offences  under  ss.  41 1  and  414  of  the  Ifidian  Penal  C^le. 

{k.)  A  exposes  her  child  with  the  knowledge  that  she  is  thereby  likely  to  cause  its 
*  death.    The  child  dies  in  consequence  of  such  exposure.    A  may  be  separately  charged 

•  with,  and  convicted  of,  offences  under  ss.  317  and  304  of  the  Indian  Penal  Code.       • 

(/.)  A  dishonestly  uses  a  forged  document  as  genuine  evidence,  in  order  to  convict  B, 
a  public  servant,  of  an  offence  under  s.  167  of  the  Indian  Penal  Code.     A  may  be  sepa- 

•  ^  rately  chafed  with,  and  convicted  of,  offences  under  ss.  471  (read  with  s.  466)  a^d  196^ 

of  the  same  Code. 

to  paragraph  III.—  • 

•  (m.)  A  commits  robbery  on  B,  and,  in  doing  so,  voluntarily  cau^  hurt  to  hi  A.       A 
^                   may  be  separately  charged  with,  and  convicted  of,  offences  under  ss.  323,  392,  and  394  of 

the  Indian  Benal  Code.  j 

396.  When  a  sentence  is  passed  under  this  Code  on  an  escapedjc^nvict,  such  sentence, 

•  •  -       ^  ^f  o^  death,  fine,  or  whipping,  shall,  subject  to  the  provi^ons 
•    *            caSdSn^rtf.  •*°**~^  °"  ^     hereinbefore  contained,  take  effect  immediately.  Stod.  if  of 

^  *  imprisonment,  penal  servitude,  or  transportation,  shall  take 

*         •        effect  according  to  the  following  rules,  that  is  to  say: — 
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^f^  the  new  sentence  is  severer  in  its  quality  than  the  sentence  which  such  convict  was 
an&er^Ding  when  he  escaped,  the  new  sentence  shall  take  effect  immediately. 

When  the  new  sj^ntence  is  not  severer  in  its  qualitv  than  the  sentence  the  convict  was 
undergoing  wSen  he  escaped,  the  new  sentence  shall  take  effect  after  he  has  suffered 
imprisonment,  penal  servitude,  or  transportation,  as  the  case  may  be,  for  a  further  period 
equal  to  that  which,  at  the  time  of  his  escape,  remained  unexpired  of  his  former  sentence. 

Explanation,'— ¥  ox  the  purposes  of  this  section — 

(a)  a  sentence  of  transportation  or  penal  servitude  shall  be*deemed  severer  than  a 
sentence  ^  imprisonment ; 

{b)  a  sentence  of  imprisonment  with  solitary  confinement  shall  be  deeme^  severer 
than  a  sentence  df  the  same  description  of  imprisonment  without  solitary  confinement; 
and  , 

•  (rf  a  sentence  of   rigorous  imprisonment  shall  be  deemed  severer  than  a  sentence  of 
simple  imprisonment  wiUi  or  without  solitary  confinement.  • 

j()7.  When  a  person  already  undergoing  a  sentence  of  imprisonment,  penal  servitude, 

c-  ,a«.  J       1     J      ^"^  transportation,  is  sentenced  to  imprisonment,  penal  servi- 

V«^Vr"an1u!ir'lJff^J^  '^    t"<i«»  o*^  transportation,  such  imprisonment,  penal  servitude, 

or  transportation,  shall  commence  at  the  expiration  of  the 
imprisonment,  penal  servitude,  or  transportation  to  which  he  has  been  previously  sentenced: 

Provided  that,  if  he  is  undergoing  a  sentence  of  imprisonment,  and  the  sentence  on 
such  subsequent  conviction  be  one  of  transportation,  the  Court  may,  in  its  discretion, 
direct  that  the  latter  sentence  shall  commence  immediately  or  at  the  expiration  of  the  im*  ^ 
prisonment  to  which  he  has  been  previously  sentenced. 

•398.  Nothing  in  s.  396  or  s.  297  shall  be  held  to  excuse  any  parson  from  any  part  of 
^  ^  the  punishment  to  which  he  is  liable  upon  his  former  i)r 

.  Sav.nga.tow.396and397.       subsequent  conviction. 

%  7^.  In  all  cases  in  which  judgment  is  given  that  a  person  is  guilty  of  on^ 

of  several  offences  specified  in  the  judgment,  but  that 

P^nishmjntof  person  guilty    it  is  doubtful  of  which  of  these  offences  he  is  guilty, 

doubtful  of  which.  which  the  lowest  punishment  is  provided  if  the  same* 

punishment  is  not  provided  for  all. 

*       With  s.  72  of  the  Penal  Code  read  the  following  section  of  the  Criminal  Procedure 
Code  (Aa  X.  of  1882)  ;— 

236.  If  a  single  act,  or  series  of  acts,  is  of  such  a  nature  that  it  is  doubtful  which  of 

^ffu      .  .   J  V.^1  .^  .   r     several  offences  the  facts  wRich  can  be  proved  will  constitute, 

U^h^yJ^'Xt^^  the  accus^fcd  ma^be  oharwd  with  having  committed  all  or 

^  any  of  such  offencfts,  ancFany  number  of  such  charges  may 

be  tried  at  onc^:  or  he  qnay  be  rhirfti  in  thi  nlftrnBtJM  TJth  having  committed  some 

one  of  the  said  onences. 

Illustration, 

*  A  is  accused  of  an  act  which  may  amount  to  theft,  or  receiving  stolen  property,  or 
criminal  breach  of  trust,  or  cheating.  He  may  be  charged  with  theft,  receiving  stolen 
property,  criminal  breach  of  trust,  and  cheating,  or  he  may  be  charged  with  having  com- 
mit^ theft,  or  receiving  stolen  property,  or  criminal  breach  of  trust,  or  cheating. 


Rulings. 

Proof  of  contradictory  statements  on  oath  or  solemn  affirmation,  witj^out  evidence 
as  to  which  of  them  is  false,  is  sufficient  to  justify  a  conviction,  upon  an  alternative  find- 
iil|r,  of  the  offence'of  giving  false  evidence,  under  s.  72  of  the  Penal  Code,  and  ss.  242,  381 , 
and  nfi^  of  the  Criminal  Procedure  Code.  The  English  law  upon  the  subject  stated.-^ 
In  ft  Palanv  Chetty,  4  Mad.  H.  C.  R.  51.  [Scotland,  C.  J.,  and  Collett,  |.  May  18, 
1868.]     But  see  rulings  under  s.  193. 
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Am  accused  person  was  convicted  undeg  s.  457  of  the  Penal  Code  of  house -breal^if  ^ 
by  night  in  order  to  commit  an  offence  (mischief  and  assault),  and  also  under  ss.  406  and 
^2  for  the  offences  of  mischief  and  assault,  and  punished  separately  for  each  oilaoce. 
These  offences  formed  parts  of  one  transaction.  Held  that  the  seKtence^  were  I^gai.  — 
Quebn-EmpRbss  v.  Nirichan,  I.  L.  R.,  12  Mad.  36.  [Kernan  and  Muttusami  Ayyar,  JJ. 
.April  17,  1888.] 


78. 

Solitary  conHnement. 


1 


T^i 


Whenever  any  person  is  convicted  of  an  offence  for  .which  under  this 
Code  the  Court  has  power  to  sentence  him^to  rif{or- 
Qua  imprisonment^  the  Court  may,  by  its  JentenSeT 
order  that  the  offender  shall  be  kept  in  solitary  confinement  for  any  portion  or 
portions  of  the  imprisonment  to  which  he  is  sentenced,  not^ceemng  three 
months  in  the  whole,  according  to  the  foilowiog  scale,  that  if  to  sSy : — • 

^^(^^     A  time  no#  exceeding  one  month  if  the  term  of  imprisonment  shaM  not 
exceed  six  months ;  '  *  « 

A  time  not  exceeding  two  months  if  the  term  of  imprisonment  shall  exceed 
six  months  and  '*  shall  not  exceed  a  ''^  year ;  * 

A  time  not  exceeding  three  months  if  the  term  of  imprisonment  shall 
exceed  one  year. 

It  is  no^^  'U^^^  *Q  impose  solitary  confinement  as  part  of  the  sentence  in  a  case  tried 
summarily.— 11  ii prBss  v.  Annu  Khan,  I.  L.  R.,  6  All.  83.     [Oldfield,  J.    Sep.  11,  18S3.;; 

74.  In  executing  a  sentence  of  solitary  confinement,  such  confinement 
'Liniit  of  solitary  confine-    -Sh,alLin  no  case,  exceed  fourteen  da^^s  at  a  titne.  ' 
roSt;  with  intervals  betweerTlKe  periods  of  solitary  con^  * 

finement  of  not  less  duration  than  such  periods ;  and  \vhen  the  imprisonment  ^ 
*a^arded  shall  exceed  rtireemonthg,  the  solitary  confinement  shalUno^  exceed  ^ 
seven  days,  m  any  one  month,  of  the  whole  imprison inent  dwarded,  with  in- 
tervals between  the  periods  of  solitary  confinement  of  not  less  duration  than  such 
periods. 

Solitary  confinement  must  not  be  imposed  for  the  whole  term  of  a  person's  impri- 

Under  s.  74  of  the  Penal  Code  it  is  to  be  imposed  at  intervals. — in  the  Maiter 

"     R.,  A.  Cr.,  49.     [Jackson  and  Mitter,  JJ.    Aug.  10,  1869.^' 


sonment. 

OF  Nvan  Suk  Mkthkr,  3  B.  L 


Where  a  prisoner  was  sentenced  to  imprisonment  for  a  yearand  a  day,  during  tbrec/1 
iths  of  which  he  was  to  be  kept  in  solitary  confinement,  the  Madras  High  Court  re-N^ 


unonths 
I  ^     *  V.  Weed  the  solitary  confinement  •to  84  days.--JJec.  J5.    iSti 

ijjjil  "^<Vkc/vv^  75.  Whoever,  hamg  been  xonNn,cted  of  an  oflEence  punishat 

^/^i-^-WJe^   Punishmentof  personscon       ^^P'*'  AlUOrCnapterJCVII.  of  tK?sC3J 
^1/  A\i^  VW      victed,  after  a  previous  con 


~2P®<=-i^'^'879i  Sji.  Wei^  ist  Ed.  S«p.> 


^^^^^^^^^__^  ^_  xe  punishable  under 

Wter  All.orUiapterXVII.  of  tKk  (^ode  with  im- 
prisonment of  either  description  tor  a  term  of  three 


7^#jgjriction,  of  an  offence  punish-    years  or  upwards,  shall  be  guilty  of  any  ofiFence  pijn- 
siir»^*«>»e  with  three  years*  impri-     ishable  under  either  61  thSSfi  Chapters  with  impri- 


sonment. 


i. 


sonment  of  either  description  for  a  term  of  three 
i\jh  Ul  ^  years  or  upwards,  shall  be  subject  for  every  such  subsequent  offence  to  trjns-  ' 
I  ^"JA^MT^*         portation  for  life,  "  or  to  imprisonment  of  either  description  for  a  term  which 
-sss^^y^    may  extend  to  ten  years." t        ^  Uc    £i/»*wv*^ti^  (*•  Jf  .^  « ^^  ^.^^t 

'  '^  v.: 


'  The  w^ds  quoted  have  been  substituted  by  Act  VIII.  of  1882,  s.  S,  for  the  words 
*'  be  less  than  a." 

t  The  words  quoted  have  been  substituted  by  Act  X.  «f  1886,  ^.  22,  for  the  wo«is 
'''or  to  double  the  amount  of  punishment  to  which  he  would  otherwise  have  be^  liable 
for  the  same;  provided  that  he  shall  not  in  any  case  be  liable  to  imprisonment  for  a<erm 
exceeding  ten  years." 
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^WuBRfp  the  subsequent  offence  is  merely  an  attemjpt  to  com  mit  an  offence  punish- 
able untier  ch.  i3  or  17,  or  an  .abetment  of  such  an  offence,  the  enhanced  punishment 
cannot  be  awarded. — Mad.  H.  C.  1864. 

To  justify  Chanced  punishment  under  s.  75  of  the  Penal  Code  on  account  of  pre* 
vious  convictions,  both  convictions  must  be  of  offences  punishable  under  ch.  12  and  ch.  17 
of  the  Code,  and  committed  after  the  Code  came  into  operation. — Queen  v.  Moluck 
Chund  Kh.\lifa,  3  W.  R.  17.    [Jackson  and  Glover,  JJ.     May  22,  1865.] 

Records  of  pi^vious  convictions  should  not  be  put  in  until  tK^  close  of  the  trial,  as 
I  they  ean  o»ly  be  dsed  after  conviction  in  determining  the  measure  of  punishment. — Queen 
I  V,  Shiboo^undle,  3  W.  R.  38.    [Glover,  J.  June  29,  1865  ]     Overruled  by  Queen-Em' 
press  V.  Kartick  Chunder  Dass,  I.  L.  R.,  14  Cal.  727.  • 

*§.  75  ot  theTenal  Code  only  applies  to  convictions  of  offences  committed  after  the 
Code  c^e  info  opemtion. — Queen  v.  H urpaul,  4  W.  R.  9.  [Kemp,  Campbell,  and  Glo- 
ver,^].   Sep.  12,  1865.] 

In  order  t»  legalize  whipping  in  addition  to  imprisonment  in  the  case  of  *a  second 
ronvi(!tion,  the  offence  must  be  the  same  In  both  cases. — Queen  v.  Amarut  Sheik,  4  W. 
R.  20.     [Glover,  J.     Oct.  28,  1865.] 

*  Where  a  previous  conviction  takes  place  before  the  Penal  Code  came  into  operation, 
such  conviction  cannot  be  taken  into  account  in  awarding  enhanced  punishment  under 
2».  75.  The  previous  conviction  must  be  after  the  Penal  Code  came  into  operation. — Reg. 
V.  PuBUN,  5  W.  R.  66  (April  14,  1866).  The  following  important  remarks  were  made  by 
Seton-Karr  and  Glover,  JJ.,  in  delivering  judgment  in  the  above  case:  *'The  meaning 
of  the  law  appears  to  us  to  be  that,  when  an  offender,  after  having  been  punished  with  im- 
prisonment for  a  crime  under  ch.  17,  again,  after  his  release  from  prison^  commits  a  similar 
description  of  crime,  or  a  crime  punishable  under  the  same  chapter,  he  is  liable,  under 
s.  75,  t<)  enhanced  punishment,  on  the  ground  that  the  sentence  alr&dy  borne  has  had  no 
I  effect  in  preventing  a  repetition  of  his  crime,  and  has  been,  therefore,  insufficient  a^a 
warning.  But  where  the  prisoner's  conviction  has  taken  place  a  very  short  time  before, 
and  Vhere  no  imprisonment  under  it  has  yet  been  undergone,  and  no  time  has  beengiv^* 
for  mforiyation,  it  cannot  be  said  that  a  prisoner  has  hadany  opportunity  of  showing  what 
the  effect  of  the  first  sentence  woukl  have  been  upon  him,  and  it  w(9uld  not  be  just  to  pun- 
ish bim  as^though  he  were  an  incorrigible  offender,  whom  no  comparatively  light  sentence 
could  wean  from  evil  courses." 

Records  of  previous  convictions  shoufd  not  be  put  in  until  the  prisoner  has  been  con-" 
victed  in  the  case  then  under  trial. — Quee.v  v.  Jehan  Mullick,  5  W.  R.  67.     [Glover,  J. 
April  16,  1866.J     Overruled  by  Queen-Empress  v.  Kartick  Chunder  Dass,  I.  L.  R.,  14  Cal. 
721  ;  but  this  case  has  itself  been  overruled  by  s.  54  of  the  Evidence  Aft  as  amended  by 
Aa  111.  of  1891,8;  6. 

On  a  reference  by  a  Sessions  Judge  under  s.  434  otlhe  Criminal  Procedure  Code,  a 
semence  of  wlHpping  in  addition  to  one  of  rigorous  imprisonment,  in  the  case  of  an  of- 
fence specified  in  s.  2  of  Act  VI.  of  1864,  was  annulled,  as  the  offence  was  not  committed 
after  previous  conviction. —  Reg.  v.Surya  bin  Krishna  Mandavkar,3  Bom.  H.C.  R.  38. 
[(Jottcb,  C.J.,  an4  Newton  and  Warden,  JJ.  Dec.  d2,  1866.} 

To  render  a  former  acquittal  or  conviction  a  defence  on  second  trial,  the  offence  must, 
according  to  s.  55  of  the  Code  of  Criminal  Procedure  (Act  XXV.  of  1861),  be  the  same 
offence.  The  prisoner  was  charged  with  having  forged  pottas  A  and  B,  bearing  the  same 
date,  and  adduced  in  evidence  bv  him  in  the  same  suit.  No  mention  of  any  charge  as  to 
potta  B  was  made  in  the  order  of  commitment ;  and  the  prisoner  having  been  acquitted  on 
■  an  indictment  for  forging  potta  A,  it  was  held  by  the  majority  of  the  Court^(Markby,  J., 
disMotingl  that  the  plea  of  autrefois  acquit  was  inadmissible  on  a  subsequent  trial  of  the 
prisoner  f^r  forging  the  potta  B. — Queen  v.  Dwarkanath  Dutt,  7  W.  R.  15  ;  2  Ind.  Jur., 
(N.  &,  67.     [Peacock,  C.J.,  and  Kemp  and  Markby,  JJ.    Jan.  23,  1867.] 

On  a  reference  by  a  Sessions  Judge,  under  s.  434  of  the  Criminal  Procedure  Code,  a 
sentence  of  whipping  in  addition  to  one  of  rigorous  imprisonment,  in  the  case  of  an  offence 
specified  in  s.  4  of  Act  VI.  of  1864,  was  annulled,  as  the  prisoner  had  not  been  previously 
ceHVicted  of  the sattie  offence. — Reg.  v.  Babji  valad  Bapu,  4  Bom.  H.  C.  R.  5.  [Coucji, 
CJ^  «^  Newton,  J.     July  i4,  1867.]  . 

/      Ik  rtttsoNER,  convicted  under  s.  380  of  the  Penal  Code  of  theft  in  a  building  used  for 
tbo  cvvtody  of  property,  was  sentenced,  under  s.  75,  to  fourteen  years*  transportation,  as 
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he  had  been  previously  convicted  thirteen  tigies  of  offences  now,  punishable  under4^  17  « 
of  the  Code  with  imprisonment  for  three  years  or  upwards.    Held  that,  as  all  the  previous 
convictions  were  prior  to  the  passing  of  the  Penal  Code,  the  present  offence  was  not  punish- 
able under  s.  75. — Reg.  v,  Kushy.\  bin  Yesu,  4  Bom.  H.  C.  R.  if.    [C©uch,  C.J^  aod 
Newton,  J.    Sep.  18,  1867.] 

Held  by  the  majority  that,  when  a  person  who  had  not  been  "  previously  cqpvided  " 
{vide  s.  4,  Act  VI.  of  1864)  is  convicted  at  one  time  of  two  or  more  offences,  it  is  illegal  to 
sentence  him  to  whipl)>ing  for  one  of  those  offences,  in  addition  to  infprisonment  or  ^^^ 
for  the  other  or  others ;  but  it  is  not  illegal  to  sentence  him  to  one  whipping  in4ieu  of  aU 
other  punishments.  /T^/fl?  further  that,  when  a  person  who  has  been  "  previously  nsnvicted  " 
at  one  Mmeof  two  or  more  offences,  he  may  be  punished  with  one,  but  only  one,  whipping, 
in  addition  to  any  other  punishment  to  which,  under  s.  46  of  the  Code^f  CMninal  Pro> 
cedure,  he  may  be  liable.— Nassir  v.  Chunder,  9  W.  R.  41 ;  B.  I^  R.,  Sup.  Vol^  951. 
[Peacock,  C.J  ,  and  Seton-Karr,  Jackson,  Phear,  and  Macpherson,  J  J.    Mar.  is,  ^96^2 

A  charge  alleging  a  previous  conviction  need  not  show  t)ie  extent  of  the  dinner 
punishment     Revised  form  of  charge. — Pro.,  April  17,  1868;  4  Mad.  H.  t.  R.,  Apt,  11. 

.  Sentence  of  transportation  for  fourteen  years  under  s.  393  of  the  Penal  Coda  An- 
nulled, as  the  offence  for  which  such  sentence  was  passed  was  not  committed  subseqoeatiy*  { 
to  any  conviction,  and  s.  75  had,  therefore,  been  improperly  applied.  SembU^  that  a  Ses- 
sions Judge  cannot  (under  s.  75  of  the  Penal  Code,  or  otherwise),  by  amalgamating  a«ea« 
tence  which  he  is  competent  to  pass  upon  a  prisoner  with  a  sentence  tinder  which  todi 
prisoner  is  already  undergoing  imprisonment,  and  commuting  the  latter  sentence,  condeatra 
such  prisoner  to  a  longer  period  of  transportation  than  he  is  liable  to  suffer  for  the  crine 
of  which  he  has  last  been  convicted. — Reg.  v.  Sakya  valad  Kavji,  5  Bom.  H.  C.  R.  36. 
[Newton,  Offg.  C.  J.,  and  Tucker,  J.    May  20, 1868.] 

A  sentence  of  whipping,  founded  on  a  previous  conviction  of  the  prisoner,  is  Snly 

warranted  where  the  subsequent  conviction  is  for  the  same  specific  offence  as  that  in  re» 

spect  of  which  the  previous  conviction  applied.  A  Sessions  Judge  has  no  power  to  sus^tod 

•a^stfhtcnce  in  a  case  in  the  absence  of  appeal. — Pro.,  Oct.  25, 1869, 5  Mad.  H.  C.  R.,^.,  l. 

A  SENTENCE  of  whipping  under  s  4,  A£l  V  I.  of  1864,  can  only  be  inflicted  in  addi* 

tion  to  other  punishment  on  a  second  conviction  of  the  offences  speci6ed  therein,  when 

the  first  offence  was  committed  some  time  previous  to  the  second  conviction,  though  after 

.the  passing  of  the  Penal  Code. — Queen  v.  Udoy  Putnaick,  12  W.  R.  68;  4  B.  L.  R.,  A. 

Cr.,  5.    [Kemp  and  Glover,  JJ.    Oct  28,  1869.] 

Where  a  First-class  Subordinate  Magistrate  sentenced  a  prisoner  to  six  months' 
rigorous  imprisonment  under  s.  457  of  the  Penal  Code,  and.  6nding  that  the  prisoner  waS  I 
•  liable  to  enhanced  punishment  under  s.  75  of  the  Penal  Code,  sentenced  the  prisoner  to 
six  months'  further  imprisonment  under  s.  46  of  the  Code  of  Criminal  Procedure,  the  latter 
sentence  was  set  aside  by  the  Hijh  Court.— Pro.,  Nov.  2,  1869,  5  Mad.  H.  C.  R.,  Ap.,*3. 

Follows  the  Full  Bench  decision  ruling  that,  when  a  person  who  has  been  previously 
convicted  (s.  4,  Aft  VI.  of  1864)  is  a  second  time  convicted  at  one  time  of  two  or  more 
offences,  he  may  be  punished  with  only  one  whipping  in  addition  to  any^ther  punishment 
to  which  under  s.  46  of  the  Code  of  Criminal  Procedure  (A6t  XXV.  of  1861),  he  may  be 
liable. — Rutton  Bewa  v.  Buhur;  Jhowla  v,  Buhur,  14  W.  R.  7.  [Loch  and  Hob- 
house,  JJ.    June  18,  1870.]  •      I 

To  warrant  a  sentence  awarding  additional  punishment  under  s.  75  of  the  Penal  Code 
as  on  a  second  conviction,  the  evidence  that  there  was  a  previous  conviction  against  the 
accused  undtfr  the  Penal  Code  must  be  clear  and  precise. — Queen  v.  Naimudoi  Sh%ikh 
alias  Abbas  Sheikh,  14  W.  R.  7.     Qackson  and  Glover,  JJ.    June  25,  1870.]  ^ 

A  prisoner  convicted  of  *'  theft  in  a  dwelling-house,"  who  has  pf  eviously  been*con 
victed  of  "simple  theft,"  is  not  thereby  rendered  liable  to  whipping  under  A61  VI.  of  186^ 
s.  3.— Reg.  f  Changia  valad  Shumia,  7  Bom.  H.  C.  R.  68.  [Westropp,  C  J.,  an< 
Gibbs  and  Lloyd,  JJ.     Sep.  22,  1870.] 

,     The  Magistrate  convicted  the  accused  under  s.  380  of  the  Penal  CSde,  and  a  preTi#u 
conviction  having  been  proved  under  s.  379  of  the  Penal  Code,  sentence  of  impriaonmen 
and  whipping  was  passed.    Held  that,  in  order  to  justify  the  sentence  of  whipping,  th( 
previous  conviction  should  have  been  in  respect  of  the  same  specific  offence.— 'Pro.,  '^ 
^,  1870,  5  Mad.  H.  C.  R.,  Ap.,  38. 
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'  6.  3^of  Act  VI.  of  1864  (ihe  Whipping  Act)  applies  to  juvenile  as  well  as  to  adult 
offenders.  That  section  does  not  apply  to  cases  in  which  the  second  conviction  is  for  an 
offence  committed  previously  to  the  first  conviction.^ Reg.  v,  Kusa  valad  Laksrman, 
7  Bofti.  H.  C.  R.  70.     [Gibbs  and  Melvill,  JJ.    Nov.  17,  1870.] 

As  a  rule,  before  flogging  is  given  as  an  additional  punishment;  there  ought  to  be 
formal  evidence  upon  the  record  of  the  previous  convictions  relied  on.  The  conviction 
and  identity  of  the  prisoner  ought  to  be  proved  in  the  regular  way.  A  mere  kmfiai  is  no 
evidence  whatever.— Queen  v.  Nu2ee  NushvO)  15  W.  R.  52.  [Bkyley  and  Macpher* 
son,  JJ.    Agril  21,  1871.] 

A  MERE  kaifiat  from  the  record-ofBce  is  not  sufficient  to  prove  a  former  conviction 
against  a  priipner.  There  should  be  sworn  testimony  to  the  fact,  and  also  the  ideiTtifica* 
tion  of  the  prisoner  with  the  person  previously  convicted. — Queen  v.  Seikh  Ramjan, 
IS  W.  R^53;  o  B.  L.^.,  Ap.,  151.    [Kemp  and  Glover,  JJ.     April  22,  1871.] 

UwCER  8.  4?TO^  thejiew  Criminal  Procedure  Code,  if  it  is  intende^to  prove  a  pre- 
vious  c||pviction*against  an  accused  person~tor  the  purpose  of  enbanctog  the  punishment, 
it  is  necessary  to  state  the  fact  of  that  previous  punishment  in  the  charge.     If  it  is  omitted, 
it  may  be  added  to  the  charge  at  any  time  previous  to  the  sentence  beinr  pa8sed,J|u^o|^ 
j£^H^-QuEEN  tr.  Rajcoomar  Bosb,  19  W.  R.  41.  [Kemp  and  Glover,  J  J.  Mar.  4, 1873.] 

-^  S.  75  of  the  Penal  Code  is  restricted  to  offences  under  chs.  12  and  17  of  that  Code  / 
when  the  term  of  imprisonment  awardable  is  three  years'  imprisonment  and  upwards,  and  | 
does  not  refer  to  an  attempt  to  commit  any  of  those  offences ;  nor  can  any  case  be  brought  I 
within  it  merelyjkecause  the  punishment  that  may  be  given  for  it  extends  to  three  years  I 


and  upwards. — Queen  v.  Damu  Hareb,  2i  W.  R.  35 

1874.] 


[Kemp  and  Glover,  J  J.    Jan.  26, 


^sentence  of  whipping  cannot,  with  reference  to  Act  VI.  of  J864,  s.  7,  be  passed 
,on  a  conviction  for  theft  un£r  s.  379.  Penal  Code,  as  the  former  section  only  provide^ 
fot  sentences  of  imprisonment  for  a  term  not  exceeding  three  years.  The  (met  of  pre* 
yious«conviction  should,  under  Act  X.  of  1872,  s.  439,  be  stated  in  the  charge,  when  it  is 
intern^  to  prove  them  for  the  purpose  of  enhancing  punishment.  The  question  of  prdo^  * 
of  previous  conviction  is  one  of  fact  which  ought  to  go  to  the  jurv,  and  must  be  determined 
by  a  jury. — Queen  v,  Esan  Chunder  Day,  21  W.  R.  40.  [Jackson  and  Ainslie,  JJ.  Feb. 
5. 1874.]      ^ 

Under  s.  439,  Code  of  Criminal  Procedure,  a  charge  of  having  committed  the  offence 
after  a  previous  conviction  therefor  should  contain  an  aliegation  that  the  offence  has  been 
conunitted  after  a  previous  conviction.  A  statement  in  a  count  that  at  the  time  when  the 
prisoner  committed  the  offence  (no  offence  being  mentioned  specialty  in  the  connt),  he  had 
been  previously  convicted  of  offences  punishable  under  ch.  17  of  the  Penal  Code  is  not  a 
sufficient  compliance  with  the  provisions  of  s.  439.<-'Quebn  v.  Sheikh  Jakir,  22  W.  R. 
39-  <Phear  and  Morris,  JJ.    July  16,  1874.] 

Where,  soon  after  his  release  on  expiry  of  a  sentence  of  seven  years'  imprisonment  •^^^. 
OQ  conviction  of  "  receiving  stolen  property  acquired  by  dacoity,"  a  person  is  convicted  of 
hq^jBe^^breaking  an  j  theft,  he  is  sufficiently  punished  by  a  sentence  of  seven  years'  trans> 
portation.  A  sentence  of  transportation  for  life  is  too  severe.  Jtjs  not  the  intenJioiLiil 
the  Legislature  that  a  previous  conviction  should  so  enormously  enhance  the  heinousness 
of  nptty  offences. — In  the  Matter  of  Shamjee  Noshyo,  i  C.  L.  R.  481.  [Jackson 
'and Cimmngham,  JJ.     Feb.  6,  1878.] 

Where  a  person  commits  an  offence  punishable  under  ch.  12  or  ch.  17  of  the  Penal 
-Code  imntsliable  with  three  years'  imprisonment,  and  previously  to  his  being  convicted  of 
such  wfence.  commits  another  such  offence  punishable  under  either  of  suck  cn^ters,  he  is 
*  not  sstiject^on  being  convicted  of  the  second  offence,  to  the  enhanced  punishment  provid- 
ed in*.  7.S  of  the  F^nal  Code. — Empress  v.  Megha,  I.  L.  R.,  1  All.  637.  [Turner,  J, 
April  ^  1878.] 

IM  charging  the  jury  upon  the  trial  of  a  prisoner  for  being  dishonestly  151  the  posses- 
sion of  stolen  goods,  the  Judge  directed  the  jury  to  consider  the  proof  of  previous  convic- 
tiMs  for  theft  99  evfdence  from  which  inference  mieht  fairly  be  drawn  as  to  the  character 
of  the  acpused.  Held  that  this  amounted  to  a  misdirection ;  for  thbugh  s.  54  of  the  Evi  * 
dcac^A^  declares  that  *'  the  fact  that  the  accused  person  has  been  previously  t:onvicted 
of  an  offence  is  relevant,"  vet  the  same  section  also  declares  that  **  the  fact  that  he  has  a 
bad  clHfacter  is  irrelevant,'^  and  that  the  evidence  was  irrelevant  and  inadmissible.  Except 
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4  • 
under  very  special  circumstances,  the  prowler  object  of  using  previous  convictions  t» 
determine  the  amount  of  punishment  to  be  awarded  should  the  prisoner  be  convktaA 
the  offence  charged. — Roshun  Dossadh  v.  Empress,  I.  L.  R.,  5  Gal.  76^;  6  C  L.R-  5 
[Morris  and  Prinsep,  JJ.     Fe^.  10,  1880.]     See  Queen-Empress  v.  Kariick  Chunder  T 
I.  L.  R.,  14  Cal.  721.  But  see  the  new  s.  54  of  the  Evidence  Act,  which  overrules  C 
Empress  v.  Kartick  Ckunder  Doss.  , 

If  a  person  who  has  been  convicted  of  an  offence  punishable  lyider  ch.  12  or  ^^^1^ 
of  the  Penal  Code  iWth  imprisonment  for  a  term  of  three  years  or  upwards  is  coorietoa 
of  an  attempt  to  commit  any  such  offence,  he  does  not  thereby  become  Half  e  to  tbe  en- 
hanced punishment  allowed  by  s.  75  of  the  Code. — Empress  v.  Nana  Rahi  m,  I.  L*  R^  5 
Bom.n4o.     [Westropp,  C.J.,  and  Melvill  and  Kemball,  JJ.    Oct.  28, 1880.]^ 

The  provisions  of  s.  74  of  the  Bengal  Excise  Act,  as  to  additicyial  pimishnneiit  1 
there  has  been  a  "  previous  conviction  for  a  like  offence,"  contemplate  merely  tlTe  c$3ft 
the  offender  ha^ng  been  already  con.>^icted  of  an  offence  punishable  with  a  fine  o#R*.  r 
or  upwards,  and  being  again  convicted  of  another  offence  punishable  with  the  sa0e  ^ 
ishmont,  it  is  not  necessary  that  he  should  have  been  previously  convicted  of  the  1 
offence.     The  accused  were  sentenced  by  the  Presidency  Magistrate,  under  ss,  58aody4j 
the  Bengal  Excise  Act,  to  a  fine  of  Rs.  200  each,  in  default  to  three  months'  imprisonawr 
and  in  addition  to  six  months'  imprisonment,  which  was  the  maximum  term  that  oovM  1 
awarded  under  s.  74.     Held  that  the  sentence  of  imprisonment  was  not  in  excess  «l  ^ 
powers  given  to  the  Magistrate  by  s.  12  of  the  Presidency  Magistrates  Act,  the  impostt 
of  the  additional  sentence  of  imprisonment  not  affecting  the  Magistrate's  powers  as  roBMd^ 
ed  the  original  sentence  under  s.  58.   No  limits  with  regard  to  any  distilleries  in  CaKWttaj 
having  been  fixed  under  s.  9  of  the  Act  within  which  spirituous  liquQr  manufactured  others 
wise  than  in  that  particular  distillery  shall  be  introduced  or  sold  without  a  special   pass, 
and  the  fixing  of  such  limits  being  necessary  to  a  conviction  of  an  offence  under  s.  48* tbt 
convictions  in  this  case  were  set  aside. — Ram  Chunder  Shaw  v.  Empress,  I.  L.  R^  6  C^ 
575 ;  8  C.  L.  R.  250.     [Morris  and  Prinsep,  JJ.    Jah.  5,  1881.] 

I  «  A  PERSON,  having  been  convicted  of  an  offence  punishable  under  s.  457  (ch.  17)^  tht 
VenaA  Code,  was  subsequently  guilty  of  an  attempt  to  commit  such  an  offence.  *  Hefd  that 
the  provisions  of  s  74  of  the.  Penal  Cod^  were  not  applicable  to  such  person. — Emprbssv, 
Ram  Dial;  I.  L.  R.,  3  All.  773.     [Spankie.  J.     May  6,  1881.]  • 

An  accused  person  can  only  be  punished  under  s.  75  of  the  Penal  Code  where  the  pre- 
»  vious  conviction  has  been  under  that  Code. — Buohun  Rujwar  v.  Empress,  10  C.  L,  R.  39* 
[Cunningham  and  Tottenham,  JJ.     Mar.  13,  1883.] 

The  object  of  s.  75  of  the  Penal  Code  is  to  provide  for  an  additional  sentence,  not^ 
less  severe  sentence,  on  a  second  conviction.     Recourse  should  not  be  had  to  that  seciioq 
*  if  the  punishjQ3fiiit.forJhe  offence  committed  is  itself  sufficent. — Sheo  Saran "Tato  •^  "Em- 
press, I.  L.  R.,  9  Cal.  877.     [Pfinsep  and  O'Kinealy,  JJ.*  May  4,  1882.]  • 

The  accused,  having  been  previously  convicted  of  offences  punishable  under  ch.  12  ot 
ch.  17  of  the  Penal  Code  with  imprisonment  for  a  term  of  three  years  or  upwards,  was 
subsequently  convicted  of  an  offence  under  one  of  these  chapters  punishable  with  imprison- 
ment which  may  extend  to  three  years,  and  sentenced  to  imprisonment  for  seven  yetnt. 
Held  that  a  sentence  of  transportation  for  seven  years  was  illegal.  Under  s.  75  oi  the 
Penal  Code  the  accused  might  be  transported  for  life,  but  he  could  not  be  imprisoned  fo( 
a  longer  period  than  six  years. — Empress  v.  Mahadu,  I.  L.  R.,  6  Bom.  690.  [Melvill  and 
Pinhey,  JJ.     Sep.  7,  1882.] 

In  trials  before  a  jury  or  assessors,  the  record  should  invariably  show  that  reference 
to  a  previotip  conviction  was  not  made  until  the  accused  had  been  convicted  of  the  ^ftibse^ 
quent  offence. — Kristo  Behari  Dass  v.  Empress,  12  C.  L.  R.  555.  [Cunnlj^ghatn  and 
Maclean,  J  J.     Mar.  13,  1883.]  ^  ^        I 

Where,  in  a  trial  by  jury,  the  Sessions  Judge  called  upon  the  accused  to  answer  at 
the  same  time  a  charge  of  theft  and  also  a  charge  of  having  been  previously  convicted,  the 
High  Court  ^fused  to  interfere,  it  not  appearing  that  a  failure  of  justice  had  been  caused 
by  the  irregularity.— Bepin  Bbharv  Shaha  v.  Empress,  13  C.  L,  R.  110.  [Prinsep  •od 
Tottenham,  JJ.     Aug.  3,  1883.] 

If  a  prisoner  is  to  be  tried  for  an  offence  punishable  under  s.  75  of  the  Penal  Code, 
a  separate  charge  under  that  section  must  be  framed  and  recorded. — Qubkn -Empress  it. 
Porasami,  I.  L.  R.,  9  Mad.  284.    [Keman  and  Muttusami  Ayyar,  JJ.     April  3,  i{H36.] 
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Chap.  HI.]  PUNISHMENT.  [Sec.  75* •     *        *    •     . 

.J  * 

A  C^URT  has  DO  power,  under  s.  395  of  tBe  Criminal  Proce4ure  Code,  to  revise  its 
lenience  of  whipping  by  inflicting  a  fine.  In  cases  where  the  sentence  of  whipping  cannot 
be  carried  out,  all  that4he  Court  can  do  is  either  to  remit  the  whipping  altogether,  or  to 
sentence  the  offender,  in  lieu  of  such  whipping,  or  of  so  much  of  the  sentence  of  whipping 
as  was  not  carried  out,  to  imprisonment,  &c.  The  word  •'  imprisonment "  in  s.  395  of  the 
Criminal  procedure  Code  means  a  substantive  sentence  of  imprisonment,  and  not  impri- 
sonmeni  for  default  in  payment  of  a  fine. —Queen-Empress  r.  Shbodin,  I.  L.  R.,  11  AH. 
308.    [Straight,  J.    ^an.  5,  1889.] 


A  PBRSibN  convicted  under  ss.  41 1-75  of  the  Penal  Code  is  not  convicted  of  "  distinct  ^"""^^ 
offences"  within  the  meaning  of  s.  35  of  the  Criminal  Procedure  Code.  Queen-Empress 
V.  Zor  Singh^k^.  L.J^.,  kTAIL  146)  explained.  Where  an  offence  under  s.  411  read  with 
s.  75  of  the  Pei^l  Code  appears  to  be  deserving  of  a  greater  punishment  than  the  Magis- 
trate lryitig.it  can  a^ard,  the  best  course  for  him  to  adopt  is  to  comrjiit  the  gifgused  for 
trial  tojhe  Court  ofjSfiSSJon. — Queen-Empress  v.  Khalak,  I.  L.  R.,  11  All.  393.  [Bro3- 
Tmfsrr;^^    May3vY889.]  ^ 

The  following  is  the  form  of  a  charge  of  a  previous  conviction  according  to  tRe  rul- 
ing of  the  Madras  High  Court,  17th  April  1868,   3  Mad.  Jur.284:     "That  he,  the  said  A 
B,  before  the  committing  of  the  said  offence,  was  convicted,  to  wit,  on  the        day  of 
in  Calendar  No.  of  on  the  file  of  ,  of  an  offence  punishable  under  chapter 

xvii.  (or  xii.)  of  the  Indian  Penal  Code  with  imprisonment  for  a  term  of  three  years,  to 
wit,  with  the  offence  of  ,  which  conviction  is  still  in  full  force  and  effect ;  and  that 

be,  the  said  A  B,  U  thereby  liable  to  enhanced  punishment  under  s.  75  of  the  Indian  Penal 
Code,  and  within,"  &c. 

The  Calcutta  High  Court  has  ruled  that  "the  previous  conviction  of  a  prisoner 
shouW  not  have  been  charged  against  him :  it  should  have  been  brought  forward  by  the 
prosecution  after  his  conviction,  and  should  have  been  taken  into  consideration  when  pas5^ 
ing  sentence.  To  enter  such  a  circumstance  in  a  charge  would  be  apt,  very  improperly, 
to  prejudice  the  jury  trying  the  case." — i  Wyman's  Rev.,  Civ.,  and  Crim.  Rep.  Cir.^26. 
The  ffrac^ce,  however,  is  different  in  England,  where  previous  convictions  are  always  * 
entered  on  the  indictment  in  cases  of  felony,  so  as  to  allow  the  prisoner  to  claim  a  formal 
trial  on  tha^ charge  also,  if  he  so  desire  it ;  and  the  count  containing  the  previous  convic- 
tion is  not  read  to  the  jury  until  the  prisoner  has  been  convicted  of  the  subsequent  offence. 
In  fact,  he  is  not  called  upon  to  plead  to  it  until  the  other  is  disposed  of  against  him. 
In  accordance  with  this  practice,  the  Madras  High  Court  has  ruled  that  "the  previous 
conviction  should  be  made  a  separate  head  of  charge  on  the  trial  for  the  subsequent  of- 
fence'' (Mad.  H.C.  Rulings,  1864.  on  s.  75),  but  that  to  prevent  any  injustice  to  the  pri- 
soner, the  procedure  should  be,  "first  to  try  the  prisoner  on  the  substantive  charge  then 
under  inquiry,  and,  if  he  should  be  convicted  on  that  charge,  to  charge  him  with,  and  try  '^ 
the  ^act  of,  the  previous  conviction  "  (Mad.  H.  C.  Ru'ings,  1865,  on  s.  75).  But  see 
Queen^Empress  v.  Kariick  Chunder  Dass  (I.  L.  R.,  14  Cal.  721),  which  has  been  overruled 
by  s.  54  of  the  Evidence  Act  (I.  of  1872),  as  amended  by  s.  6  of  Act  III.  of  1891. 

•  In  any  inquirji,  trial,  or  other  proceeding  under  this  Code,  a  previous  conviction  or 
acquittal  may  be  proved,  in  addition  to  any  other  mode  provided  by  any  law  for  the  time 
being  in  force :  {a)  by  an  extract  certified  under  the  hand  of  the  oflicer  having  the  custody 
of  tie  records  of  the  Court  in  which  such  conviction  or  acquittal  was  had  to  be  a  copy  of 
the  sentence  or  order ;  or  (b)  in  case  of  a  conviction  either  by  a  certificate  signed  by  the 
officer  in  charge  of  the  jail  in  which  the  punishment  or  any  part  thereof  was  infiictei  or 
wby  production  of  the  warrant  of  commitment  under  which  the  punishment  wa$  suffered; 
togetAer  with,  in  each  of  such  cases,  evidence  as  to  the  identity  of  the  accused 4>erson  with 
the  person^  convicted  o-  acquitted. — Crim.  Pro.  Cods  (Act  X.  of  1882),  s.  511. 

fp  the  accused'' has  been  previously  convicted  of  any  offence,  and  it  is  intended  to  ^ 

prove  sach  previous  conviction  for  the  purpose  of  affecting  the  punishment  which  the 
I  C^Wrt  is  coropQ,tent  to  award,  the  fact,  date,  and  place  of  the  previous  coi^viction  shall 
be  stated  in  the  charge.     If  such  statement  is  omitted,  the  Court  may  add  it  at  any  time 
beftre  sentence  is  plissed. — Crim.  Pro.  Code  (Act  X.  of  1882),  s,  221,  last  para. 

.  ki  tne  case  of  a  trial  by  jury  or  with  the  aid  of  assessors,  where  the  accused  is  charg- 
ed with  an  offence  committed  after  a  previous  conviction  for  any  offence,  the  procedure 
bid  down  in  ss.  271,  286,  305,  306,  and  309,  shall  be  modified  as  follows  : 

'    ■  '   •;  43  ] 
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0 
•  Sac,  76.3  GENERAL  EXCEPTIONS. 

{a.)  The  part  of  the  charge  stating  the  previous  conviction  shall  not  be  re«d  ob  i 
Couh,  nor  shall  the  accused  Hi  asked  whether  he  has  been  previously  convicted  as  1 
in  the  charge,  unless  and  until  he  has  either  pleaded  guilty  to,  or*T)een  Convicted  oi,l 
subsequent  offence. 

(b,)  If  he  pleads  guilty  to,  or  is  convict^  of,  the  subsequent  offence,  be  ^aO  tiM 
be  ask^  whether  he  has  been  previously  convicted  as  allied  in  the  charge.    *    * 

(c.)  If  he  answd^s  that  he  has  been  so  previously  convicted,  thi  Judge  may  proced 
to  pass  sentence  on  him  accordingly ;  but  if  he  denies  that  he  has  been  so  previou^  ton 
victed,  or  refuses  to,  or  does  not,  answer  such  question,  the  jury  or  the  CourtSod  the  uj 
sessort  (as  the  case  may  be)  shall  then  inquire  concerning  such^revious  conviction,  aid 
in  such  case  (where  the  trial  is  by  jury)  it  shall  not  be  necessary  to  sweur  th^urors  agaiil 
— Crim.  Pro.  Code  (Act  X.  of  1882),  s.  180.  .         •         ^ 

• 
•  Charge  for  Theft  after  a  Previous  Conviction.  • 

U\name  and  office  of  Magistrate,  6'r.],  hereby  charge  you  [name  ef  accusea^M 
as  follows  '.-^ 

That  you,  on  or  about  the  day  of  ,  at  ,  committed  tke^  ««3 

thereby  committed  an  offence  punishable  under  s.  379  of  the  Indian  Penal  Code  and  «Mvi 
the  cognizance  of  the  Court  of  Session  [or  High  Court  or  Magistrate,  as  the  cam  awy  Ir] 

And  vou  the  said  [name  of  accused]  stand  further  charged  that  you,  before  tli6  eofli< 
mitting  of  the  said  offence,  that  is  to  say,  on  the        day  of  ,  had  been  convkfeed  bj 

the  [state  Court  by  which  conviction  was  had]  at  of  an  offence  punisfas^yle  uode) 

Chapter  XVII.  of  the  Indian  Penal  Code  with  imprisonment  for  a  term  of  three  years; 
that  is  to  say,  the  qffence  of  house-breaking  by  nijfht  [describe  the  offence  in  thtwordi 
^^sed  in  the  section  under  which  the  accused  was  convictef],  which  conviction  is  stUl  ui  fafl 
force  and  effect,  and  that  you  are  thereby  liable  to  enhanced  punishment  under  s.  75  of  tin 
Indian  Penal  Code.  « 

•  And  I  hereby  direct  that  you  be  tried,  &c.— Crim.  Pro.  Code  (Act  X^  of  «|382}, 
Sch.  v.,  Form  XXVIII.  (iii). 


CHAPTER  IV.* 
General  Exceptions. 

•  *  76.  Nothing  18  an  offence  which  is  done  by  a  person  who  is,  or  who  by 

Act   done   by   a   person  **^^^  ^^  *  mistake  of  fact  and  not  by  reason  .of  a 

*  bound,  or  by  mistake  of  fact  mistake  of  law  in  good  faith  believes  him«elf  to  be 

believing  himself  bound,  by  bound  by  law  tO  do  it. 
law.  ' 

Illustrations. 

•  ,  («.)  A,  a  soldier,  fires  on  a  mob  by  the  order  of  his  superior  officer  in  conformity 

with  the  commands  of  the  law.     A  has  committed  no  offence.  * 

(A.)  A,  an  officer  of  a  Court  of  Justice,  being  ordered  by  the  Court  to  arrest  Y,  and 
after  due  enquiry,  believing  Z  to  be  Y,  arrests  Z.    A  has  committed  no  offence. 
•      •  •  • 

•  Rulings.  •  •-       I 

•  6^grf/aiM.— Nothing  is  said  to  be  done  or  believed  in  good  faith  which  is  done  wilh 
out  docxSre  and  attention.— Penal  Code,  s.  52. 

^  ^ 1 ^—. 

•  *         *  The  following  chapters  of  the  Penal  Code,  namely,  IV.  (General  Exceptions),  V 

•  •  (Abetmeht),  and  XXIII  (Attempts  to  Commit  Offences),  shall  apply  to  offences  punYshabU 

•  •  ^  under  the  said  ss.  121  A,  294A,  and  304A ;  and  the  said  Chapters  IV.  and  V.  shall  applj 

to  offences  punishable  under  the  said  ss.  124 A  and  225 A. —Act  XXVII.  of  1870,^.  13. 
•  •  '  * 
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Chap.  IV.]  GENERAL  EXCEPTIONS.  [Sees.  77-79! 

^  Tms  fact  that  the  charge  is  made  is  equivalent  to  a  statement  that  every  legal  condi- 
tion required  bv  law  to  constitute  the  offence  charged  wa^fulfilled  in  the  particular  case. 
— Crim.  Pro.  Gode  (Act  X.  ot  1882),  s.  221. 

Whbn  a  person  is  accused  of  any  offence  the  burden  of  proving  the  existence  of 
circumstances  bringing  th^  case  within  any  of  the  general  exceptions  in  the  Indian  Penal 
Code,*  of  within  any  special  exception  or  proviso  contained  in  any  other  part  of*  the  same 
Code,  or  in  any  law  defining  the  offence,  is  upon  him,  and  the  Court  shall  presume  the 
absence  ^f  such  circumstances.^Evidence  Act  (1.  of  1872),  s.  105. 

77.  Nothing  is  an  offence  which  is  done  by  a  Judge  when  acting  |ndi- 
Act  of  jdage  when  acting    cially  in  the  exercise  of  any  power  which  is,  or  which 

iudidaUy.     •        »  in  good  faith  he  believes  to  be,  given  to  him  by  law. 

«»  According  to  Act  XVIIl.  of  1850  (an  Act  for  the  Protection  of  Judicial  Officers),  no 
judg^,  Magistrate,  Justice  of  the  Peace,  Collector,  or  other  person  acting  judicially,  shall 
be  liable  to  be^'sued  in  any  Civil  Court  for  any  act  done,  or  ordered  to  be  done,  b;^  him  in 
the  discharge  of  his  judicial  duty,^  whether  or  not  within  the  limits  of  his  jurisdiction: 
Provided  that  he,  at  the  time,  in  good  faith.f  believed  himself  to  have  jurisdiction  to  do 
or  order  the  act  complained  of ;  and  no  officer  of  any  Court  or  other  person,  bound  to 
execute  the  lawful  warrants  or  orders  of  any  stich  Judge,  Magistrate,  Justice  of  the  Peace, 
Collector,  or  other  person  acting  judicially,  shall  be  liable  to  be  sued  in  any  Civil  Court 
for  the  execution  of  any  warrant  or  order  which  he  would  be  bound  to  execute,  if  within 
the  jurisdiction  of  the  person  issuing  the  same. 

78.  Nothing  which  is  done  in  pursuance  of,  or  which  is  warranted  by,  the 
t;  Act  done  pursuant  to  the  jodgment  Of  order  of  a  Court  of  Justice,  if  done 
I^Vjudgment  or  order  of  Court,  whilst  such  judgment  Or  Order  remains  in  force,^s 
,    aaoffeoce,  notwithstanding  the  Court  may  have  had  no  jurisdiction  to  pass 

suc'h  judgment  or  order,  provided  the  person  doing  the  act  in  good  faith'b^*' 
liei^  tUat  the  Court  had  such  jurisdiction. 

Wh^  any  action  or  prosecution  shall  be  brought,  or  any  proceedings  held  against 
any  police-officer  for  any  act  done  by  him  in  such  capacity,  it  shall  be  lawful  for  him  to 
plead  that  such  aft  was  done  by  him  under  the  authority  of  a  warrant  issued  by  a  Ma- 
gistrate. Such  plea  shall  be  proved  by  the  production  of  the  warrant  directing  the  aft, 
and  purporting  to  be  signed  by  such  Magistrate ;  and  the  defendant  shall  thereupon  be 
entitled  to  a  decree  in  his  favour,  notwithstanding  any  defect  of  jurisdiction  in  such  Ma- 
gistrate. No  proof  of  the  signature  of  such  Magistrate  shall  be  necessary  unless  the  Courts 
shall  see  reason  to  doubt  its  being  genuine.  Provided  always  that  any  remedy  which  the 
pasty  may  have  against  the  authority  issuing  such  warcant  shall  not  be  affected  by  any- 
thing contained  in  this  section. — Police  Act  (V.  of  1861),  s.  41. 

Aft  done  by  a  person  jus-  79.  Nothing  is  an  offence  <«rhich  IS  done  by  any 

trfied,  or  by  mistake  of  fact     person  who  IS  justified  by  law,  or  who  by  reason  of  a 

believing  hirascir justified,  by     mistake  of  fact  and  not  by  reason  of  a  misuke  of  law 

'  in  good  faith  believes  himself  to  be  justified  by  law, 

in  doing  it. 

Illustration, 

A  se^  Z  commit  what  appears  to  A  to  be  a  murder.     A,  In  the  exercise,  to  the  best 
of  his  judgment  exerted  in  good  faith,  of  the  power  which  the  law  gives  to  all  persons  of 
•  apprehending  murderers  in  the  act,  seizes  Z,  in  order  to  bring  Z  before  the  proper  author- 
ities.   A  has  committed  no  offence,  though  it  may  turn  out  that  Z  was  acting  in  self-de- 
fenoe. 


/  3  Bom.  A.  C.  J.  47. 

t  See  I  Tayl.  and  Bell  ssSn  ;  6  Mad.  H.  C.  R.  439;  3  Bom.  A.  C.  46;  4  Ben.  A.  C. 
J-37- 
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#  • 

Sec.  79.]  GENERAL  EXCEPTIONS.  [Chap.  4V; 

4  • 

Rulings,  # 

The  2ist  Geo.  III.,  c.  70,  s.  24,  protecting  Provincial  Magistrates  in  India  from  ac- 
tions for  any  wrong  or  injury  done  by  them  in  the  exercise  of  their  judicial  offices,  doc« 
not  confer  unlimit^  protection,  but  places  them  on  the  same  footing  as  those  of  En^bli 
Courts  of  a  similar  jurisdiction,  and  only  gives  them  an  exemption  fro«n  liability  wb«i 
acting  bond  fide  in  cases  in  which  they  have  mistakenly  acted  without  jurisdiction.  Xtes* 
pass  will  not  lie  against  a  Judge  for  acting  judicially,  but  without  juri^iction.  unless  1» 
knew,  or  had  the  means  of  knowing,  of  the  defect  of  jurisdiction,  and  it  lies  upon  ^^e  P^^°*; 
iff,  in  every  such  case,  to  prove  that  fact. — C alder  v.  Halket,  2  Moore's  I.  A.  2^.  ^  [Lord 
Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  and  the  Right  Hon.  Dr.  Lushington. 
Dec.  5,  1859,  and  July  4  and  8,  1840  ]  *        •        • 

The  wounding  of  a  thief  by  a  chaukidar  in  order  to  his  arrest  wa%held  tnder  tli«  cir- 
cumstances to  be  justifiable. — Queen  v.  Protab  Chaukidar,  2  W.  R.  9.  [CampbeU«nd 
Glover,  JJ.    Jan.  16,  1865.]  ^  • 

Tf^E  arrest,  undep  rivil  nr^ress.  of  a  judgment-debtor  going  to  a  Court  in  obe^eace 
to  a  citation  to  giv^evmence,  and  made  within  the  precincts  of  that  Court,  and  withsdme 
show  of  violence  and  contempt  of  Court,  does  not  entitle  the  officers  making  the  arrest  to» 
protection  under  s.  78,  Penal  Code. — Thacoordoss  Nundeb  v.  Shunkur  Roy,  3  W.  R.  S3* 
[Kemp  and  Seton-Karr,  JJ..    July  24,  1865.] 

A  Civil  Court's  bailiff,  in  executing  a  process  against  the  moveable  property  of  a  Jadg- 
ment-debtor,  has  no  authority  to  use  force  and  break  open  a  door  or  gate. — ^John  Andersok 
V.  J.  McQueen,  7  W.  R.  12.     [Kemp  and  Glover,  J]\    Jan.  14,  1807.J 

The  general  exception  provided  by  s.  79  of  the  Penal  Code,  and  the  power  confeiTBd 
by  cl.  5,  s.  100  of  the  Code  of  Criminal  Procedure,  was  held  not  to  protect  a  police-ofRctt 
who  did  not  act  in  goo?l  faith,  /.  e.,  with'due  care  and  attention.  CLj,  s.  100  of  the  Cyiiritoal  1 
rtocedure  Code,  refers  to  property  which  is  proved  to  have  been  stolen,  and  not  to  any>| 
thing  which  a  police-officer  may  choose  to  imagine  has  been  stolen.  Where  a  p<^ice* 
t  ttqliioer  refused  to  let  a  person  go  home  until  he  had  given  bail,  he  was  held  to  have  Been 
guilty  of  wrongful  restraint  under  s.  339  of  the  Penal  Code. — Sheo  Sarun  dSA^I^  t* 
'    Mahomed  Fazil  Khan,  10  W.  R.  20.     [Loch  and  Glover,  JJ,     July  17,  1868.] 

The  following  facts  were  held  to  show  that  a  police-officer  did  not  act  in  good  faith, 
that  is,  with  due  care  and  attention  :    "  He  sees  a  horse  tied  up,  without  any  attempt  at 

*  concealment,  in  Bookoo's  premises ;  and  because  the  animal  happens  to  resemble  one  which 
his  father  had  lost  a  short  time  previously,  he  jumps  at  once  to  the  conclusion  that  Boo- 
koo  has  either  stolen  the  horse  himself,  or  has  purchased  it  from  the  thief;  and  he  com- 
pels Bookoo  to  account  for  his  possession  accordingly.     He  finds  that  Bookoo  bought  the 

^animal  from  one  Sheo  Sarun  Sahai ;  so  he  sends  for  that  indivi»^ual,  charges  him  with  the 
theft,  and  compels  him  to  give  b|il  for  his  appearance  whilst  an  investigation  is  pending- 
The  sub-inspector  never  sent  for  the  supposed  owner  of  the  horse,  nor  took  the  trouble  of 
getting  any  credible  information  as  to  whether  it  was  his  father's  horse  or  not.  Had  he 
done  so,  he  would  have  found  that  that  horse  had  already  been  found  in  another  place; 
but,  without  waiting  for  such  information,  and  without  making  any  further  inquiry,  he  at 
once  held  Sheo  Sarun  to  bail  as  a  person  suspected  of   having  come  by  the  animal  dtv* 

(honestly.  Jgl^|^^^f  *^*'  ^riinf"''ilP'^^'^'^"''^  r^^^'  '^^''i  ^^^^^^  *^  property  which  is 
proved  to  hav^^^^WienTandnot  to  anytnihg  which  xrp^blice- officer  may  choose  toiipa- 
gine  has  been  stolen."  Upon  the  above  facts  the  High  Court  held  that  the  sub-inspector 
hatd  not  only  not  acted  with  due  care  and  attention,  but  had  not  exercised  any  care  or 
attention  at  all. — Sheo  Sarun  Sahai  v.  Mahomed  Fazil  Khan,  10  W.  R.  20.  [Loch 
and  Glover,«JJ.    July  17,  1868.]  • 

The  first  defendant,  acting  as  Magistrate,  ordered  the  removal  of  the  plaii^iff's  house 
under  s.  308  of  the  Criminal  Procedure  Code  (Act  XXV.  of  1861)  ui;v)n  the  ground. that 
it  was  a  nuisance  and  obstruction  to  the  public  thoroughfare.  Held  that  the  house  was 
neither  an  obstruction  nor  a  nuisance,  and  that  the  first  defendant  had  no  jurisdiction  to 
direct  its  removal ;  but  the  first  defendant  having  acted  in  his  judicial  capacity,  and  in 
good  faith  believed  himself  at  the  time  to  have  jurisdiction,  a  suit  for.damages  could  not 
be  maintained  against  him. — Seshaivangar  v.  R.  Ragunatha  Row,  5  Mad.  H.C.  Rip 
345.     [Scotland,  C.J.,  and  Holloway,  J.     June  20,  1870.]  • 

.  '  Suit  to  recover  damages  from  defendant,  Deputy  Magistrate  of  the  zillah  of  Trichi- 
nopoly,  for  a  trespass  alleged  to  have  been  committed  in  execution  of  an  order  made  by  him 
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un3erA3ii  of  the  Criminal  Procedure  Code  (Act  XXV.  of  1861),  directing  the  demolition 
of  the  plaintiffs  house  as  being  a  nuisance  to  a  public  thoroughfare.  Defendant  denied  his 
liabilt^,  allegiftg  in  justification  of  his  order  that  he  believed  the  house  to  be  obstructive 
to  public  comfort,  and  proceeded  in  accordance  with  ss.  308,  310,  and  3110!  the  Criminal 
Procedure  Code,  and  that,  having  acted  in  good  faith  in  discharge  of  his  duties  as  a 
Ma^fi^trate,  he  was  protected  by  Act  XVIII.  of  1850.  The  issues  settled  were  (i)  whether 
the  boose  was  an  instruction  and  nuisance  within  s.  308  of  theCrinvnal  Procedure  Code ; 
(2)  whether  the  defendant  acted  in  good  faith  in  the  discharge  of  his  public  duty  in  ordering 
the  remo^l  of  the  house ;  (3)  whether  ,the  plaintiff  was  entitled  to  the  amount  of  damages 
dained.  The  Civil  Judge  held,  upon  the  first  issue,  that  the  defendant  had  no  j^irisdico 
tiooto  order  the  remov^of  the  house ;  upon  the  second  issue,  that  defendant  had  not  act- 
ed with  due  care^d  attention,  but  from  feelings  of  personal  animosity  towards  plaintiff, 
and  »a&  therefore,  «ot  protected  by  A6t  XVIII.  of  1850.  Upon  the  third  issue,  he  assess- 
ed liie  oamages  at  Rs.  500.  The  defendant  appealed,  relying  mainly  upon  the  objection 
thatdb  action  lay  against  him,  inasmuch  as,  first,  it  had  not  been  shown  that  he  acted 
vitJiqi^t  jurisdiction  in  making  the  order  complained  of ;  and,  secondly,  that,  even  if  he  had 
acted  without  jurisdiction,  he  acted  believing  at  the  time  in  good  faith  that  he  had  juris- 
dktioii,  and  was,  therefore,  entitled  to  the  protection  given  by  Aft  XVIII.  of  1850.  Held, 
upon  the  first  point,  that  an  entire  absence  of  jurisdiction  upon  the  first  point  had  been 
shoviL  Upon  the  second  point,  that  the  facts  of  the  case  furnished  no  reasonable  or  pro- 
babfe  ground  for  belief  in  the  existence  of  jurisdiction  by  a  Magistrate  of  ordinary  quali- 
ficatioos;  that  the  defendant  must,  therefore,  beheld  not  to  have  entertained  that  belief  in 
foodlutii,  unless  the  provisions  of  the  Criminal  Procedure  Code,  under  which  he  acted, 
admit  of  the  view  that  be  might,  not  unreasonably,  think  that  it  was  probably  intended  to 
apply  to  such  ah  annoyance  as  that  complained  of;  that,  however,  those  provisions  were 
>^e&t08Qch  a  misunderstanding  and  misapplication  by  a  Magistrate^of  ordinary  qualifica- 
ml^aadcpnsequentlythat  the  suit  should  be  dismissed. — Ragunada  Rau  v.  Nathamunj 
ItiATBAMYYAiCGAR,  6  Mad.  H.  C.  Rep.  423.  [Scotland,  C.J .,  and  HoUoway,  J.  ApriJ  17, 
wjr.^  M,  and  Nov.  27,  187 1.] 

A  PtAi?rragainsta  Judge,  averring  that  the  Judge  knowingly  and  maliciously  issued  ^ 
a  Biml^rder  to  the  plaintiff's  injury,  does  not  disclose  a  sufficient  cause  of  action  against 
(be]iu^   It  must  not  only  aver  that  the  Judge  had  no  jurisdiction,  but  also  that  he  had 
Ro  reasonaile  and  probable  cause  for  supposing  that  he  had  jurisdiction. — Pralhadv.  A. 
CWnr,  10  Bom.  H.  C.  Rep.  346.     [West,  J.    Aug.  28,  1873.] 

Tflt  removal  by  a  Magistrate  of  an  obstruction  in  the  exercise  of  the  powers  confer*^ 
«d  upon  him  by  Sch,  k,  cl.  x  of  Ben.  Act  VI.  of  1868,  is  not  a  judicial  act;  and  the 
StagMrate  is,  therefore,  not  protected  by  Act  XVIII.  of  1850  from  a  suit  in  the  Civil 
Covrt  to  try  the  question  of  the  right  of  the  person  against  whom  the  order  was  made  to 
onteUieobstruction  and  for  damages. — Chunder  Narain  Singh  i;.BrojoBullubGooie^ 
MUL  R.  254;  21  W.  R.  391.  [Couch,  C.J  ,  and  Jaclfton  and  Ainslie,  JJ.  Mar.  24 
%]  v^ 

Raitats  arc  not  protected  by  this  section  for  resistance  to  disS^nt  of  crops  where 
leamMar's  people  enter  upon  the  crops  with  the  intention  of  distraining  after  notice 
■•erat  116,  Act  X.  of  1859.— Reg.  ^-  Kanhai  Shahu,  23  W.  R.  40.  [Glover  and 
Hitter.  JJ.    Feb.  27,  1875.] 

•A  ZAIIINDAR  is  justified  in  exercising  his  right  of  private  distraint  of  crops,  if  he  has 
»w4  die  defaulters  with  written  notices  under  Act  X.  of  1859,  s.  1 16 ;  and,  in  such  a  case, 
aijab  who  knowingly  resist  the  distraint  are  not  protected  by  the  Penal  Code,.s.  79.  But 
ftheamindar's  people  enter  upon  crops  with  the  intention  of  distraining  without  notice, 
^  r^lyat-owners  are  justified  in  considering  such  action  as  trespass.  ^«a?f^.— Would 
fe  pi^  ig  the  latter  case  be  protected  by  the  provisions  of  the  Penal  Code,  ss.  97  and 
9^  ii^pnventiDg  th#  distraint,  and  confining  the  men  employed  to  make  it. — Queen  v. 
tiwJtt  Shahu,  23  W.  R.  40.     [Glover  and  Mitter,  J  J.     Feb.  27,  1875.] 

Act  XVI n.  of  1S50  is  for  the  protection  of  judicial  officers  acting  judicially  and  of 
licai  MtiBg  unde£  their  orders.  An  officer  commanding  in  cantonments,  acting  bond 
Ml  tbft  discharge  of  his  public  duty,  and  under  the  belief  that  a  person  was  dangerous 
if  roBM  of  insanity,  caused  him  to  be  arrested,  in  order  that  he  might  be  examined  by 
<Mdkil«aker8,  and  caused  him  to  be  detained  in  his  house  for  that  purpose,  he  not  being 
tliijilHuu  lunatic.  The  medical  officers,  while  reporting  him  sane,  recoinmended  that 
tealioij^  be  placed  under  the  observation  of  the  civil  surgeon  of  the  station,  for  whicb 
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purpose  the  same  officer  caused  bis  further  detention.  The  commanding  offieei^  vio, 
under  Act  XXII.  of  1864,  s.  1 1,  had  control  and  direction  of  the  police  in  the cantooaM, 
did  not  proceed,  or  intend  to  proceed,  under  s.  4  of  Act  XXXVI.*of  1858.  Held  ^M» 
although  his  belief  might  have  justified  the  commanding  officer  if  he  had  proceeded  mdct  ' 
the  provisions  last  mentioned,  yet  he,  not  having  done  so,  and  not  having  aa/  i||ri 
authority  for  what  he  had  done,  wa&  not  protected  from  liability  in  respect  of  ^^jhtflit 
acts. — Sinclair  v,  Bi^ughton,  I.  L.  R.,  9  Cal.  341.  [Sir  Barnes  Peacock,  Sir  If.  B.SwiHi, 
Sir  R.  P.  Collier,  and  Sir  J.  Mellor,  JJ.    June  23,  1882.] 

A  MASjiD  was  used  by  the  members  of  a  sect  of  Mahomedans  called  t(e  Hsiufis, 
according  to  whose  tenets  the  word  "  amen  "  should  be  spoken  in  a  low  tone  <rf  v«aice. 
While  the  Hanifis  were  at  prayers,  R.  a  Mahomedan  of  another^rect,  entere(^iie  flm^ 
and,  in  the  course  of  the  prayers,  according  to  the  tenets  of  his  sect,calRd  out  **ameh"b 
a  loud  tone  of  voice.  For  this  act  he  was  convicted  of  voluntarily  difturbiii^  an  accodbfy 
engaged  in  religious  worship,  an  offence  punishable  under  s.  296  of  the  Penal  Code.^!1ie 
Full  Bench  (Mahmood,  J.,  dissenting)  ordered  the  case  to  be  retried,  and  |hat,  \tk  9Mty- 
ing  it,«the  Magistrate  should  have  regard  to  the  following  questions,  namely:  (t^Was 
there  an  assembly  lawfully  engaged  in  the  performance  of  religious  worship  ?  (2)  Was  such 
assembly,  in  fact,  disturbed  by  the  accused?  (3)  Was  such  disturbance  caused  by  acts  an^ 
conduct  on  the  part  of  the  accused  by  which  he  intended  to  cause  such  distarbaoos,  or 
which  acts  and  conduct,  and  at  the  time  of  such  acts  and  conduct,  he  knew  or  bdievetf  to 
be  likely  to  cause  such  disturbance?  Held  by  Mahmood,  J.,  that  the  discussion  oocasioaed 
by  the  act  of  the  accused  having,  presumably,  taken  place  during  the  interval  when  tke 
prayers  were  not  going  on,  the  assembly  was  not  at  that  time  *^  engaged  in  the  perfomubiee 
of  religious  worship,"  and  was  not  "  disturbed  "  within  the  meaning  of  s.  296  of  the  Penal 
Code ;  that,  in  reference  to  the  terms  of  s.  39  of  the  Code,  the  accused  d|d  not  disturb  tke 
assembly  "  voluntarily ;"  that  he  was  justified  by  the  Mahomedan  ecclesiastical  \am  in 
^tering  the  mosque,  and  joining  the  congregation  in  saying  the  word  ""amen"  loudltf  d 
he  thought  fit,  and  his  conduct  ^11  within  the  purview  of  s.  79  of  the  Penal  Code,  and «Si^ 
therefore,  not  an  offence  under  s.  296.  Beatty  v.  Gillhanks  (L.  R.,  9  Q.  B.  D.  30^ist[|Miett 
to.*  Also  pet  Mahmood,  J.,  that,  having  regard  to  the  guarantee  given  by  the  LegisljiMe 
in  8.  24  of  Act  VI.  of  187 1  (Bengal  Civil  Courts  Act),  that  the  Mahomedan  Iavi»  shI  W 
administered  in  all  questions  regarding  ''any  religious  usage  or  institution,"  the  Court 
was  bound  by  s.  57  of  Act  I.  of  1872  (Evidence  Act)  to  take  judicial  notice  ol»tbe  Maim* 
medan  Ecclesiastical  Law,  and  the  rules  of  that  law  need  not  be  proved  by  specific  evi> 

•  dence. — Quebn>Emfress  v.  Ramzan,  I.  L.  R.,  7  All.  461.  [Petheram,  C.J  ,  and  Straight, 
Oldfield,  Brodhurst,  and  Mahmood,  JJ.     Mar.  7,  1885.] 

This  chapter  has  been  framed  in  order  to  obviate  the  necessity  of  repeating  in  every 

^  penal  clause  a  considerable  number  of  limitations.  Some  limitations  relate  only  to  a  single 
provision,  or  tp  a  very  small  class  of  provisions.  Thus,  the  exception  in  favour  of  troe 
imputations  on  character  (cl.  470)  is  an  exception  which  belongs  whollt^  to  the  taw  of 
defamation,  and  does  not  affect  any  other  part  of  the  Code.  The  exception  in  favodV  of 
the  conjugal  rights  of  the  husband  (cl.  359)  is  an  exception  which  belongs  wholly  to  the 
law  of  rape,  and  does  not  affect  any  other  part  of  the  Code.  Every  such  exception  evident* 
ly  ought  to  be  appended  ta  the  rule  which  it  is  intended  to  modify.  But  there  are  oUier 
exceptions  which  are  common  to  all  the  penal  clauses  of  the  Code,  or  to  a  great  vznrkftA 
clauses  dispersed  over  many  chapters.  Such  are  the  exceptions  in  favour  oJE  infants,  luna- 
tics, idiots,  persons  under  tne  influence  of  delirium  ;  the  exceptions  in  favour  of  acts  done 
by  the  direction  of  the  law,  of  acts  done  in  the  exercise  of  the  right  of  'self-defence^  of 
acts  done  by  the  consent  of  the  party  harmed  by  them.  It  would  obviously  be  inconve- 
nient to  repeat  these  exceptions  several  times  in  every  page.  We  have,  therefore,  placed 
them  in  a^separate  chapter,  and  we  have  provided  that  every  definition  of  an  olfencCt 
every  penal  provision,  and  every  illustration  of  a  definition  or  penal  provision,  shall  be 
construed  subject  to  the  provisions  contained  in  that  chapter. — P.  C.  Note  9.  15. 

'No  prosecution  against  any  Mag^istrate,  military  officer,  police-officer,  sok&r,  o5 
volunteer,  fy  any  act  purporting  to  be  done  under  this  chapter  (IX.,  Unlawful  Assemblies), 
shall  be  instituted  in  any  Criminal  Court,  except  with  the  sanction  of  the  Governor-Ge- 
neral in  Council ;  and  (a)  no  Magistrate  or  police-officer  acting  undet  this  chapter  in  gnood 
*  faith ;  (5)  no  officer  acting  under  s.  131  in  good  faith ;  (r)  no  person  doing  an^  act  in  Jood 
faith  in  compliance  with  a  requisition  under  s.  128  or  s.  130,  and  {d)  noinfertor«ofBcer,  or 
soldier,  or  volunteer,  doing  any  act  in  obedience  to  any  order  which  under  military  ^w  he 
was  bound  to  obey,  shall  be  deemed  to  have  thereby  committed  an  offence.-— Crim*  Pro 
C^e  (Act  X.  of  1882),  s.  132 
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>    v^lS^STAKS  or  ignorance  of  law  is  no  ground  of  defence,  the  general  rule  being  that  - 
ev«y. person  who  nas  capacity  to  understand  the  law  is  presumed  to  have  a  knowledge 
~~       -  --      ■    j^^g  jjggj^  jjgj^j  ^j^g^j  ^  foreigner  could  not 

lougb  he  might  in  mitigation  of  punish- 
and  that  he  was  not  aware  it  was  consi- 
hardly  it  may  bear  in  some  few  cases,  it 
criminal  could  get  off  by  pleading  igno- ' 
i ;  nor  could  society  exist  for  a  year,  if 
net  could  justify  any  one  who  chpse  to 

• 

one  by  accident  or  nrisfortnne.and, 
fiinal  intention  or  knowledge,  in  the 
il  act  in  a  lawful  manner,  by  lawful 


off  and  kills  a  man  who  is  standing  by. 
1  the  part  of  A,  his  act  is  excuseable  and 


% 


ling  a  passer-by,  it  was  held  that  this  was 
liable,  as  he  had  lost  all  control  over  the 
but  where  two  omnibuses  were  raciil^, 
at  this  was  not  an  accident,  and  that  the 
torses  that  he  could  not  stop  them  a^tesv 
his  own  act  (i  Russ.  828). 

the  utmost  caution  that  can  be  used,  hot 
cases,  and  has  been  found  by  long  ezpe- 
inswer  the  end. — Alison's  Crim.  L.  143. 

t  to  dine.    On  his  retvm  he  took  up  the* 
off,  killing  his  yi^le.     He  was  not  aware 
some  one.     He  was  acquitted. — Alison's 

•• 
h  small  shot,  fired  it  in  a  field  within  an 
issers-by.*  One  of  the  shots  killed  a  girl 
at  the  shot  was  really  a  long  one,  being 
to  one*  of  the  shots  penetrating  the  child's 
skin.  Under  the  above  circumstances  it 
'sCrim.  L.  144. 

y  reason  of  its  being  done  with  the 
it  is  Hkely  to  cause  harm,  if  it  be 
y  criminal  intention  to  cause  harm, 
th  for  the  purpose  of  preventing  or 
arm  to  person  or  property. 

:t  in  such  a  case  whether  the  harm 

nature  and  so  imminent  as  to  justi- 

1  the  knowledge  that  it  was  likely  to 


ienly  and  without  any  fault  or  negligence 
it,  before  he  can  stop  his  vessel,  he  must 
tssengers  on  board,  unless  he  changes  the 
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course  o(  his  vessel,  and  that,  by  changing  his  course,  he  must  incur  risk  of  nrnin^g 
doWn  a  boat,  C,  with  only  two  passengers  on  board,  which  he  may  possibly  clear.*  Here, 
if  A  alters  his  course  without  any  intention  to  run  down  the  boat  C,  and  in  good  faith 
for  the  purpose  of  avoiding  the  danger  to  the  passengers  in  the  b<iat  B,  iie  is  not  gttilty 
of  an  offence,  though  he  may  run  down  the  boat  C  by  doing  an  act  which  he  knew  wn 
likely  to  cause  that  effect,  if  it  be  found,  as  a  matter  of  fact,  that  the  danger  wlnc^  be 
intended  to  avoid  was  such  as  to  excuse  htm  in  incurring  the  risk  of  riinoing\lo«9  the 
boat  C. 

(6.)  A  in  a  great  fire  pulls  down  houses  in  order  to  prevent  the  conflagration  fnm 
spreading.  He  does  this  with  the  intention,  in  good  faith,  of  saving  human  Vife  or  fto- 
perty.  *Here,  if  it  be  found  that  the  harm  to  be  prevented  was  of  such  a  nature  «Dd  so 
imminent  as  to  excuse  A's  act,  A  is  not  guilty  of  the  offence.     '^^        ,^ 

Held  that  a  person  who  placed  in  his  toddy-pots  iuice  of  the^milk^bush,  knoiriog 
that,  if  taken  by^  human  being,  it  would  cause  injury,  and  with  the  intention  of  tl»|eby 
detecting  an  unknown  thief  who  was  in  the  habit  of  stealing  the  toddy  from  snc^  fiMs, 
and  which  toddy  was  drunk  by,  and  caused  injury  to,  certain  soldiers  who  purchtSM  it 
from  an  unknown  vendor,  was  rightly  convicted,  under  s.  328  of  the  Penal  Code,  "of  **j 


ing  to  be  taken  an  unwholeaiojie  thing  with  intfnf  tr^  injyjrg^"  and  that  s.  81,  whirfi  siys 
tkat,  "  it  an  act  be  done  witiiout  any  criminal  intention  to  cause  harm,  it  is  not  ao  of- 
fence," did  not  apply  to  the  case.— Reg.  v,  Dhana  Daj  i ,  5  Bom.  H.  C.  R.  59.  [N«vto« 
and  Tucker,  ]J.    July  23,  1868.] 

The  accused  was  a  sepoy  in  a  Native  Infantry  regiment.  On  the  occasion  of  a  fireio 
the  city  of  Ahmednagar,  he  and  the  rest  of  his  company  turned  out  to  assist  in  extinnish- 
ing  it.  He,  with  other  sepoys,  was  stationed  by  their  officer  with  orders  to  keep  clear  a 
space  in  front  of  the  burning  house,  and  not  to  allow  any  one  not  in  uniform  to  intrude 
on  that  space.  The«police  under  the  city  chief  constable  were  also  engaged  at  the  |uc; 
and,  on  some  of  them  coming  round  from  the  rear,  they  were  warned  off  by  the  sentries. 
A  frac^  between  the  soldiers  and  the  police  took  place,  and  the  chief  constable  was  kkkeitf 
,  by  the  accused.  For  this  he  was  charged  before  the  Magistrate,  and  fined  for  voluAtnil^ 
"^causing  hurt  under  s.  323  of  the  Penal  Code.  In  evidence  it  appeared  that  the  pol}^ at- 
tempted to  force  the  military  guard  which  had  been  posted  as  above  stated,  and  H  wsoifat- 
ther  proved  that  the  chief  constable  was  not  in  uniform,  and  that  the  accus^  did  not  know 
who  he  was.  It  was  not  alleged  that  the  kick  was  unnecessarily  violent.  Ni^d  that  the 
conviction  was  bad.  The  Magistrate  having  found  that  the  chief  constable  was  not  in  uni- 
"  form,  and  that  the  accused  did  not  know  who  he  was,  the  kick  was  justifiable  as  given  in 
good  faith  for  the  purpose  of  preventing  much  greater  harm  under  s.  81  of  the  Penal  Code, 
and  as  a  means  of  acting  up  to  the  military  order. — Queen-Empress  v.  Bostan,  I.  L.  R., 
17  Bom.  626. 

The  folbwing  are  the  remarks  of  the  Indian  Law  Commissioners  in  connection  with 
the  above  section  :  "  Nothing  i^more  usual  than  for  thieves  to  urge  distress  and  hu'ager 
as  excuses  for  their  thefts,  ft  is  certain,  indeed,  that  many  thefts  are  committed  from  the 
pressure  of  distress  so  severe  as  to  be  more  terrible  than  the  punishment  of  theft,  and 
than  the  disgrace  which  that  punishment  brings  with  ii  to  the  mass  of  nuinkind.  It  is 
equally  certain  that  when  the  distress  from  which  a  man  can  relieve  Uimself  by  thefLis 
more  terrible  than  the  evil  consequences  of  theft,  those  consequences  will  not  deter  him 
from  committing  theft.  Yet  it  by  no  means  follows  that  it  is  irrational  to  punish  him  for 
theR ;  for  though  the  fear  of  punishment  is  not  likely  to  keep  any  man  from  theft  wi^Xn 
he  is  actually  starving,  yet  it  is  very  likely  to  keep  him  from  being  in  a  starving  state.  It 
'  is  of  no  effect  to  countera6l  the  irresistible  motive  which  immediately  prompts  to  theft, 
but  it  is  of  mat  effect  to  counteract  the  motives  to  that  idleness  and  that  profusion  which 
end  in  bringing  a  man  to  that  condition  in  which  no  law  will  keep  him  from  comm'ltting 
theft." 

Act  of  a  cWld  under  seven  82.  Nothing  is  an  offcnce  wtiich  isMone  py  a^ 

years  of  age.  child  under  seven  years  of  age. 

88.  I^othlng  is  an  offence  which  is  done  by  a  child  above  seven  years  of 
.  Act  of  a  child  above  7  and  »««  ^nd  under  twelve,  who  has  ftot  attained  snffi- 
under  i3>  of  itamature  under-  cient  mattirity  of  understanding  to  judge,  of  the 
nature  and  cpnsMuence  of  his  conduct  on  taat  oc- 
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'  ^4£^«oiistniiiijr^%^tlie  Penal  CodCj^the  capacity  of  doing  that  whicli  is  wrong  ^^%\)^'i'TtirA 
*  n<ft  so«much  to  h^  measured  by  years  as  by  tlie  strength  of  the  offender's  nmltrttandiwgM  l>\yX''Vt*'^V^ 
and  judgment.    The  circumstances  of  a  case  may  disclose  such  a  degree  of  malice  as  to       ^  ^>^ 

justify  the  aopHcatipn   of  the  maxim  maljiia  supplet  (statem.'^QvEEH  v.  Mussamut.    .    4.^^.^-^ 
AiMONA,  I  W.R.43.  [Kemp  and  Glover,  JJ.     Uec/U,  1K65.J — A^M^9^J^<^^^^&^       ^^t^^^^ 

The  fa£l  that  a  child  has  been  tried  for  theft  and  discharged  under  s.  215  of  the 
Cod«  of  Criminal  Procedure,  1872,  on  the  ground  of  want  of  understanding  within  the 
meaning  of  s.  82  of  tjie  Penal  Code,  is  no  bar  to  the  conviction  of  a  person  charged  under 
s.  411  of  the  Penal  Code  with  receiving  the  property  alleged  to  have  been  stolen. — Queen 
V.  KrishnJ,  I.  L.  R.,  6  Mad.  373.     [Kernan  and  Muttusami  Ayyar^  JJ.    April  ^4,  1883.] 

Upon  the  above  section  the^  Indian  Law  Commissioners    remark  as  follows;    **  It  \  fj         )  *  L 
would  seenq^rom  thj^tlwU  maturity  of  understanding  istobepresj^myl  in  the  case  of  such  a  I '  ^A^O^   ^« 
chUd  unless  th^n^ative  be  proved  on  the  defence  '°    But,  accoraing  to  the  English  law, 
during  tjiis  second  period,  "  an  infant  shall  be  primd  facie  deemed  to  1^  t^olj  igj^ff^^jand  ' 
utp^medi  to  be  unacquainted  with  guilt;  yet  this  presumption  will  diminish  with  the  | 
of  thetioffender's  years,  and  will  depend  upon  the  particular  facts  and  circumstances 


.    .  ...  ^ 

of  his^ase.    The  evidence  of  malice^  however,  which  is  to  supply  age,  should  b^ strong/ 
and  clear  beyond  all  doubt  and  contradiction." — i  Kuss.  109.  f 

«  When  any  person  under  the  age  of  16  years  is  sentenced  by  any  Criminal  Conrt  to, 
innprisonment  for  any  offence,  the  Court  may  direct  that  such  person,  instead  of  beingf 
imprisoned  in  a  criminal  jail,  shall  be  confined  in  any  reformatory  established  by  the  Local* 
Government  as  a  fit  place  for  confinement,  in  which  there  are  means  of  suitable  discipline 
and  of  training  in  some  branch  of  useful  industry,  or  which  is  kept  by  a  person  willing  to 
obey  such  rules  as  the  Local  Government  prescribes  with  regard  to  the  discipline  and 
training  of  persons  confined  therein. — Crim.  Pro.  Code  (Act  X.  of  1882),  s.  397. 

Jf  a  childjjjore  than  seven  and  twider  14  (under  the  Penal  C^de,  under  12)  is  in- 
dicted for  a  felotiy,  it  will  be  left  to  the  jury  to  say  whether  the  offence  was  conraiitfed  by 
*  Mjn,  and,  if  so,  whether  at  the  time  of  the  commission  of  the  offence  the  prisoner  had  "a 
^eoaHr  knowledge  that  be  or  she  was  doing  wrong ;  and  the  Pi^g^imBtigll  Ot  Ifl*"  1^  f'*'**  ^^i^iM 


of  that  age  haf  no^  such  guiltv  kn 
,  I A  kli^Vt^Owen,  4  (J.   V.  P.  236. 


owledge.  unless  the  t 


?;^*iiiCTJlMie*yE?55e 


.— P^r  LlttledaleT}**^ 

_^^^^_     ^        _       ^ must  be  affirtna- 

^iy  proved  hT^^^io^^^t^SfLXf^^^^^^^^P^^r^^'  &  F.  520),  ana  must;  In  most 
ca^.  be  iiJerrSaTroSRurroimaing  circumstances. 

84.  Nothing  is  an  offence  which  is  done  by  a  person  who,  at  the  time  of  « 
Act  of  a  person.of  unsound    doing  it,  by  reason  of  unsoundness  of  mind,  is 
mind.  ^'  '"        incapable  of  knowing  the  nature  of  the  act,  or  that  he 

is  doing  what  is  either  wrong  or  contrary  to  law. 

^HE  fact  of  unsoundness  of  mind  is  one  which  must  1>e  clearly  and  distinctly  proved, 
before  any  }ury  is  Justified  in  returning  a  verdict  under  s.  84  of  the  Penal  Code. — Queen 
V,  NoBiN  Chunder  Banerjee,  20  W.  R.  70 ;  13  B.  L.  R.,  Ap.,  ao.  [Macpherson  and  Morris, 
]].     Oct.  24,  1873^ 

* '  S.  84  of  the  Penal  Code  lays  down  the  legal  test  of  responsibility  in  cases  of  alleged 
uosoondness  of  mind.  It  is  by  this  test,  as  distinguished  from  the  medical  test,  that  the 
crtmlfiality  of  an  a6t  is  to  be  determined^  Theaccused  killed  his  two  young  children  with 
a  hatchet  The  reason  given  for  the  crime  was  that,  while  he  was  laid  up  with  fever,  the 
crying  of  the  children  annoyed  him.     It  was  alleged  that  the  fever  had  made  him  jfrritable 

M^nA  agnsitive  to  sound,  but  it  didgj^^ppear  that  he  was  delirious  at  the  time  of  perpetratmg 

:  iRe  Clime,  mere  was  no  attempt  at  concealment,  and  the  accused  made  a  fulI,confession. 
Held  that,  as  the  accused  was  conscious  of  the  nature  of  his  a6t,  he  must  be  presumed  to 

*  have  been  c*nsdou%of  its  criminality.  He  was,  therefore,  oruiltv  ^\  murkier. — Quebn< 
£uPiA£Ss  V.  Lakshman  Dagdu,  I.  L.  R,  10  Bom  512.  [Birdwood  and  Jardine,  JJ.  Mar. 
4.1886.] 

«  The  accused  stabbed  a  child  (his  brother's  wife)  with  a  sword,  and  kiVthd  her.  He  I 
wa^charged  with  murder,  and  a  plea  of  insanity  was  set  up  at  the  trial.  No  motive  could  I 
be  assigned  for  his  attack  on  the  child,  in  which  he  persisted  in  the  presence  of  other^l 
penoas^^nd  it  appeared  that  he  had  been  in  the  habit  of  treating  the  chikl  kindly  and  I 
affectionately.     He  was  suffering  from  fever  and  want  of  food  at  the  time,  and  the  medical  | 


^ 
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evidence  showed  it  was  possible  that  the  aft  was  committed  *\i{^  a  gyd 
^^idaJ^jQUgiat  It  was  in  evidence  that  he  had  abused  some  of  his  relations  a  sh 
before,  the  abuse  being  probably  due  to  irritability  of  mind  caused  by  fever.  He  confened 
the  crime  to  the  Village  Magistrate,  and  answered  questions  put  to  him  ration^ly,  bat 
before  the  committing  Magistrate  and  the  Sessions  Judge  he  denied  fhat  h^  had  killed  the 
child.  He  was  convicted  of  murder.  Held  that  as  the  accused  was  not  proved  to  have 
been,  by  reason  of  unsoundness  of  mind,  incapableofknowlngthe  nature  erf  his  act,  or  that 
he  was  doing  what  was  wrong  or  contrary  to  law,  the  conviction  was  ri<rht.  QueAi-Em' 
, press  V.  Lakshman  Dagdu  (I.  L.  R.,  10  Bom.  512)  approved. — yuBEN-ksiPRESS  v.  Venkata- 
SAM  I,  I.  L.  R.,  12  Mad.  459.  ^ 

The  accused,  who  was  a  habitual  ga^y/g  smoker,  was  charged  with  the  muFder  of  his 
wife  and  infant  son.  In  his  confession  he  stated  that  he  had  killed  his  wife,  because  she 
quarrelled  with  him,  and  objected  to  go  to  another  village,  whef^hc  ^i^pos^  a  change 
of  house  on  account  of  their  poverty.  He  adhered  to  this  statement  arhenoplaced  for  trial 
before  the  Court  of  Session.  The  Sessions  Judge  treated  this  statement  as  a  plea  of 
guilty  on  the  chafge  of  murder,  convicted  the  accused,  and  sentenced  him  to  death.  qiSiect 
I  to  confirmation  by  the  High  Court.  Held  {per  Jardine  and  Candy,  JJ.)  th^  the  acgised's 
■  statement  did  not  amount  to  a  plea  of  guilty  on  the  charge  of  murdering  his  wife.  He 
*  "jn^tfr  T  p'^^^nfiat''^",'  ^^  ought,  therefore,  to  have  been  put  on  his  trial,  ia  order 


Itnat  the  Court  might  ascertain  whether  the  provocation  was  grave  and  sudden  enough  to 
Iprevent  the  offence  from  amounting  to  murder.  Held  {per  Birdwood  and  Jardine,  JJ.) 
khat,  unless  the  accused's  habit  of  smoking  ^an/a  had  induced  in  him  such  a  diseased  state 
lof  mind  as  to  make  him  incapable  of  knowing  the  nature  of  his  act  or  its  criminality,  s  84 
/of  the  Indian  Penal  Code  did  not  apply  in  his  favour.  Queen-Empress  v.  Lakshman  Dagdu 
1(1.  L.R.,  loBom  512)  distinguished — QueenE^mpress  v,  Sakharam  xHilad  Ramji,  f.  L. 
R.,  14.  Bom.  564.    [Birdwood,  Jardine,  and  Candy,  JJ.     Feb.  25,  1890.] 

85/  Nothing  ^8  an  offence  which  is  done  by  a  person  who,  at  the  tim£  o! 

Vfif  *  pe«on  incapable  ^^,  '^  is^ii^ason,nf  ^  incapable  0< 

ofludemcfiTFy  fccmrwfl5s:,-«««wing  the  nature  of  the  ad,  qt  that  he  is  doing 
^  "'fnycation  caused  against  iSe    what  IS  either  wrong  or  contrary  to  law  5-  mmided 
*^'  that  the  thing  wWch  intoxicated  him  was  adminis- 

tered to  him  without  his  knowledge  or  against  his  will.  ^      *   -- 

,  In  a  case  of  murder  conimitted  in  a  drunken  squabble,  it  was  held  that  voluntary  drunk- 
enness, though  it  did  not^alliate  any  offence,  may  be  taken  into  account  as  throwing 
light  upon  the  question  of  intention.^QuEBN  v.  Ram  Sahoy  Bhur,  W.  R.,  Sp.,  24. 
r^teer  and  Glover,  JJ.     April  29,  1864.] 

U^^      Drunkenness  does  not,  in  the  eye  of  the  law,  make  an  offence  the  more  heinous, 

I    though  it  is  no  excuse ;  and  an  act  which,  if  committed  by  a  sober  man,  is  an  offence,  is 
equally  an  offence  if  committed  by  one  when  drunk,  if  the  intoxication  was  voluntitrily 
isea.^^UEEN  V.  Zoolkar  Khan,  16  W.  R.  36;  8  B.  L.  R.,  Ap.,  21.    '"" 


cau;  _ 
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86. 


July  31,  1871.] 


[Macpherson 


In  cases  where  an  act  done  is  not  an  offence  unless  d6ne  with  a  p^« 
•  nti^^  r^„ir!n»  «  nar     ^^^^^  knowlcdgc  or  jntcnt.  a  person  who  does  the 
-  HimiarStenrr KoilJS^"    3Snir-i  state  of  intoxicalion  shall  be  liable  to  be  d^t 
icommiued  by  one  who  is  m-    with  as  if  he  had  the  same  knowledge  as  he  wonld 
toxicmted.  h^ve  had  if  he  had  not  been  intoxicated,  unless  the 

thing  which  intoxicated  him  was  administered  to  him  without  bis  knowl^ge  ' 
or  against  nis  will. 

\       The  following  notes  on  the  above  section,  taken  from  Starling^  "  Indian  Criminal 
Law  and  Proceduf5;**^ni"be  found  useful : —  '         s 

"By  thef  nglish  law  drunkenness  is  not  any  excuse  for  crime  (Pearson's  Case,  2  Lewin, 
|C.  C,  144).  Still,  by  the  practice  of  the  Courts  in  England,  it  is  constantly  held  that  a  i 
{person  who  is  intoxicated  may  be  incapable  of  having  any  intention,  &nd  thus  the  natvre 
,of  an  offence  may  be  considerably  reduced,  though  intoxication  does  not  render  him  entire* 
I  ly  dispuhishable  for  the  act  he  may  have  committed  while  under  the  influence  Or  Jiquor. 
'  Thus,  in  a  case  of  stabbing,  where  the  prisoner  used  a  deadly  weapon,  the  fact  that  he  was 
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dn)||]^^oes  not  at  all  alter  the  nature  of  the  pase ;  but  if  he  had  intcmperately  used  an  in- 
«  st.nim^t  not  in  its  nature  a  deadly  weapon  at  a  time  when  he  was  drunk,  the  fact  of  his 
being  drunk  might  induce  the  jury  to  less  strongly  infer  a  malicious  intent  in  him  at  the 
time." — Per  ANDERspN,  B.,  in  Rex  v.  Meakin,  7  C.  and  P.  297. 

"  Again,  Parke,  B.,  says  that,  if  a  man  is  drunk,  this  is  no  excuse  for  any  crime  he 
may  commit ;  but  where  provocation  by  a  blow  has  been  given  to  a  person  who  kills  an- 
other  frith  a  weapon  which  he  happens  to  have  in  hishand,  the  drunkenness  of  the  prisoner 
may  be  considered  00  the  question  whether  he  was  excited  by  passion  or  acted  from  malice, 
as  also  it  may  be  on  '^he  question  whether  expressions  used  by  the  prisoner  manifested  a 
deliberate'i>urpose,  or  were  the  idle  expression  of  a  drunken  man." — Rex  v.  Thomas^  7  C. 
and  P.  817. 

**  In  a^hird  g|S^.^fi:towder,  J.,  laid  it  down  that,  though  drunkenness  is  no  excuse  for 
crime,  it  may  be^^ken  into  account  by  the  jury  when  considering  the  motive  or  intent  of 
a  persog  acting  under  its  influence." — Reg.  y.  Camlen^  i  F.  and  F.  90. 

"JVhere,  on  a  trial  of  an  indictment  for  an  attempt  to  commit  suK:ide|  it  appeared 
that  the  prisoner  was,  at  the  time  of  the  commission  of  the  alleged  offence,  so  driyik  that 
she  did  not  know  what  she  was  doin^,  it  was  held  that  this  negatived  the  intent  to  com- 
mit suicide." — Reg,  v.  Moore,  3  C.  and  K.  319 ;  16  Jur.  750. 

87.  Nothing,  which  is  not  intended  to  cause  death  or  grievous  hurt,  and 

A-4  ^  •  ^    J  1      A     I.    which  is  not  known  by  the  doer  to  be  likely  to  cause 
Act  not  mtended,  and  not      %     .%  l^*  ec  l  t 

known  to  be  likely  to  cause  death  Or  gnevous  hurt,  IS  an  offence  by  reason  of  any 
death  or  grievous  hurt,  done  harm  which  it  may  cause,  or  be  intended  by  the  doer 
by  consent.  ^q  cause,  to  any  person  above  eighteen  years  of  age, 

who  has  given  consent,  whether  express  or  implied,  to  suflfer  that  harm ;  or  by 
reason  of  any  harm  which  it  may  be  known  by  the  doer  to  be  likely  to  cause 
to  any  such  person  who  has  consented  to  take  the  risk  of  that  harm. 

%  lUusiration, 

A  and  Z  agree  to  fence  with  each  other  for  amusement.  This  agreement  implies 
the  consent  of  each  to  suffer  any  harm  which,  in  the  course  of  such  fencing,  may  be  caused 
without  foul  play;  and  if  A,  while  playing  fairly,  hurts  Z,  A  commits  no  offence. 

88.  Nothing,  whi-ch  is  not  intended  to  caiiju*  dgath^  is  an  offence  by  reason 
Act  not  intended  to  cause     of  any  harm  which  it  may  cause,  or  be  intended  by 

death  %nT  ^Y  ''»"**^"»  in     the  doer  to  cause,  or  be  known  by  the  doer  to  be^ 
good  faith  for  person's  benefit,     uj^^iy  ^q  ^^^^^  ^q  ^^y  person  jor  whose  benefit  it  is 

doile  in  yood  faith,  and  who  has  gIVen  a  consent,  whether  expreSS  Or  lunplied, 
to  suffer  that  narm,  or  to  take  the  risk  of  that  harm. 

«  IllustraHon, 

A,  a  surgeon,  knowing  that  a  particular  operation  is  likely  to  cause  the  death  of  Z, 
wbAsnffers  under  a  painful  complaint,  but  not  intending  to  cause  Z's  death,  and  intending, 
in  ^ood  faith,  Z's  benefit,  performs  that  operation  on  Z  with  Z's  consent.  A  has  com- 
mitted no  offence.  '• 


Rulings, 


castrate  him,  the  operator  is  liable  for  the  consequences  of  the  emasculation.  And,  in  the 
cage  of  Reg,  v.  Bai^lun  Hijrah  (5  W.  R.  7),  it  was  held  that,  where  a  man  of  full  ag^ 
(ov^r  18  years)  voluntarily  submitted  himself,  for  the  cure  of  no  disease,  to  emasculation, 
perfonsftd  neither  by  a  skilful  hand  nor  in  the  least  dangerous  way,  and  died  from  the  in'> 
jury,  the  persons  concerned  in  the  act  were  guilty  of  culpable  homicide,  although  not  only 
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did  they  not  know  that  emasculation  was  unlawful,  but  believed  that  a  man  might:j:a^ 
himself  to  be  emasculated  if  he  pleased.  «     ' 

A  KOBiRAj  operated  on  a  man  for  internal  piles  by  cutting  them  out  with  an  ordinary 
knife.  The  man  died  from  haemorrhage.  The  kobiraj  was  charged.  Mnder«s.  304A  of  the 
Penal  Code,  wiih  causing  death  by  doing  a  rash  and  negligent  act.  It  was  contended  that 
inasmuch  as  the  prisoner  had  performed  similar  operations  on  previous  occasions,  it  was 
not  a  rash  act  within  the  meaning  of  that  section,  and  that,  at  all  events,  he  waiPentitled 
to  the  benefit  of  s.  88  of  the  Penal  Code,  as  be  did  the  act  in  good  f^^h,  without  anf  in- 
tention to  cause  death,  and  for  the  benefit  of  the  patient  who  had  accepted  the  risk.  HHd 
that,  as  the  prisoner  was  admittedly  uneducated  in  matters  of  surgery,  and  havfttg  regard 
to  the  meaning  of  "  good  faith  "  as  defined  in  s.  52  of  the  Penal  Code,  he  was  not  entitled 
to  the  benefit  of  s.  88.  Held  further  that  s.  88  did  not  apply  t<^jhe  case,  as  it  was  not 
shown  by  the  accused,  on  whom  the  burden  of  proving*  that  factia^,'-^at  tS^  deceased 
knew  the  risk  he  was  running  in  consenting  to  the  operation,  and  he  #ould'not,  therefore, 
be  said  to  haveac^pted  the  risk.  Held  also  that,  under  the  circumstances,  the  coAvir|jon 
under  s.  304A  was  a  proper  one. — Sukaroo  Kobiraj  v.  The  Empress,  I.  L.  R.,  ii|.  Cal. 
566.     [Tottenham  and  Ghose,  ]J.     April  30,  1887.]  *  , 

89.     Nothing,  which  is  done  in  good  faith  for  the  benefit  of  a  person  under 
Arf  Ai  od  f  th  f       twelve  years  of  age,  or  of  unsound  mind,  by  or  by' 

benefit  of'^child^'^or  insane  pe'^r-  consent,  either  express  or  implied,  of  the  guardian  or 
son,  by  or  by  consent  of  Other  person  having  lawful  charge  of  that  person,  is 
guardian.  j^yj  offence  by  reason  of  any  harm  which  it  may  cause, 

or  be  intended  by  the  doer  to  cause,  or  be  known  by  the  doer  to  be  likely  to 
cause,  to  that  person  : 
frovisoa.  "  Provided— 

/'/Vj/.-^That  this  exception  shall  not  extend  to  the  intentional  causing  of  • 
d^tji,  or  to  the  attempting  to  cause  death  ; 

Secondly, — That  this  exception  sh^l  not  extend  to  the  doing  of  an^  llfing 
w^ich  the  person  doing  it  knows  to  be  likely  to  ciuse  death,  for  any  purpose 
other  than  the  preventing  of  death  or  grievous  hurt,  or  the  curing  of  a»y  griev- 
ious  disease  or  mfirmity;  ^^^^ 

Thirdly. — That  this  exception  shall  not  extend  to  the  voluntary  causing  of 
grievous  hurt,  or  to  the  attempting  to  cause  grievous  hurt,  unless  it  be  for  the 
4)urpose  of  preventing  death  or  grievous  hurt,  or  the  curing  of  any  gri&vous 
disease  or  infirmity ; 

/<?«rM/y.— That  this  exception  shall  not  extend  to  the  abetment  of  tay 
offence,  to  the  committing  of  which  offence  it  would  not  extend. 

Illustration,  • 

A,  in  good  faith,  for  his  child's  benefit,  without  his  child's  consent,  has  his  child  cut 
for  the  stone  by  a  surgeon,  knowing  it  to  be  likely  that  the  operation  will  cause  the  chiWs 
death,  but  not  intending  to  cause  the  child's  death.  A  is  within  the  exception,  inasmcft^h 
as  his  object  was  the  cure  of  the  child. 

Rulings, 

Sexual  intercourse  by  a  man  with  a  woman  without  her  free  consent,  i,  <?.«  a  consent 
obtained  without  putting  her  in  fear  of  injury,  amounts  to  rape ;  and  the  Judge  should  leave  », 
the  question  t#  the  jury,  and  not  direct  them  to  find  that  the  woman's  consent  after.A-CQc- 
siderable  struggle  renders  the  charge  of  rape  nugatory. — Queen  v.  Akbar  Kazeb,  l  W.  R. 
2j.     [Kemp  and  Glover,  JJ.  Nov.  11,  1804.]  *  ^ 

In  a  £ase  of  murder  by  consent,  held  that  evidence  of  consent,  which  would  be  suffi* 
cient  in  a  civil  transaction,  must  be  equally  sufficient  in  exculpation  of  a  prisoner's  giiilt.— 
QuBEN  V,  Anunta  Rurnagat,  6  W.  R.  57.  [Kemp  and  Markby,  ]].  Aug.  25,  1866.J 
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Chap.  IV.]  GENERAL  EXCEPTIONS,  [Secs.  90-97.     '    J^'' ^ 

t  as  is  intended  by  APy  section  of  this^  v/ 
msent  is  given  by  a  person  under  i^  I   "^ 
der  a  misconception  of  fact,  and  if  the  \  ^ 
to  believe,  that  the  consent  was  given  -5 'A 
ption;or  ^^^  ^'^ 

who,  from  unsoundness  of  mind  or  ^^  • 
mna})le  to  un4tr^^^'^  ^^  "^t"''*^  and  ^ 
)f  that  to  wtich  he  gives  his  consent ; 
context,  if  the  consent  is  given  by  a  <s« 

8,  and  89,  do  not  extend  to  acts  which 
idependently  of  any  hurm  which  they 
be  intended  to  cause,  or  be  known  to 
use,  to  the  person  giving  the  consent, 


I  faith  for  the  purpose  of  saving  the  life  of 
harm  which  it  may  cause,  or  be  intended..  -; 
1  offence  *'  by  reason  of  such  harm ;''  and  i- 
the  causing  of  such  miscarriage  does  not 


of  any  harm  which  it  may  cause  to 
bose  benefit  it  is  done  in  good  faith, 
lat  person's  consent,  if  the  circUm- 
h  that  it  is  impossible  for  that  person 
ipable  of  giving  consent,  and  has  no 
her  person  in  lawful  charge  of  him 
is  possible  to  obtain  consent  in  time 
)vided — 

;  extend  to  the  intentional  causing  of 

not  extefnd  to  the  doing  of  anything 
kely  to  cause  death,  for  any  purpose 
Dus  hurt,  or  the  curing  of  any  grievous 

not  extend  to  the  voluntary  causing 
,  for  any  purpose  other  than  the  pre- 

l  not  extend  to  the  abetment  of  any 
iCe  it  would  not  extend. 


isible.  A,  a  surgeon,  finds  that  Z  requires 
>ut  in  good  faith,  for  Z's  benefit,  performs 
ging  for  himself.     A  has  committed  no 

the  tiger,  knowing  it  to  be  likely  that  the 
id  in  good  fatth  intending  Z's  benefit.  A's 
id  no  offence. 

_] 
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•  •  *     ^Ecs.  93,  94.1  GENERAL  EXCEPTIONS.  [Chap.  IV. 

(r.)  A,  a  surgeon,  sees  a  child  suffer  an  Occident  which  is  likely  to  prove  fataf<iifli«S« 
an  operation  be  immediately  performed.    There  is  not  time  to  apply  to  the  child's gwdiu« 
A  performs  the  operation  in  spite  of  the  entreaties  of  the  child,  intending,  in  good  W^ 
the  child's  benefit.    A  has  committed  no  offence.  •  ,  j 

'  /  {d.)  A  is  in  a  house  which  is  on  fire,  with  Z,  a  child.     People  below  hold  mit  i  Wniilwt 

A  drops  the  child  from  the  house-top,  knowing  it  to  be  likely  that  the  fall  ma^|3Ift| 
^.^  child,   but  not  intending  to  kill   the  child,  and  intending,  in  good  faith,  the  clM|i 

benefit.     Here,  even  if  the  child  is  killed  by  the  fall,  A  has  committed  no  offence. 

Explanation,— '^ti^  pecuniary  benefit  is  not  benefit  within  thertowi^jj} 
of  secuon888^9i_anar92.  ~  — — 


The  benefit  alluded  to  in  this  section  must  be  some  physical  bei^efit,  ^hat  is,  thetSo* 
viation  of  some  disease,  or  diseased  or  disorganized  condition  of  some  part  or  mtMtertf 
the  body.  Thu^  if  a  man,  desirin?  to  enter  the  society  of  eunuchs,  induces  ano|fvv  to 
castrate  him,  the  operator  is  liable  xov  the  consequences  of  the  emasculatioS.  Attfjatite 
case  of  Reg,  v.  Baboolun  Hijrah  (5  W.  R.  7),  it  was  heldlhat,  where  a  man  of  uOt  l^fB 
(over  18  years)  voluntarily  submitted  himself,  for  the  cure  of  no  disease,  to  emasad4io% 
performed  neither  by  a  skilful  hand  nor  in  the  least  dangerous  way,  and  diedfTiMtfci 
injury,  the  persons  concerned  in  the  act  were  guilty  of  culpable  homicide,  althoii|&i0t 
only  did  they  not  know  that  emasculation  was  unlawful,  but  believed  that  a  manajglft 
cause  himself  to  be  emasculated  if  he  pleased. 

98.  No  communication  made  in  good  faith  is  an  offence  by  veaMl  ll 

Communication    made  in    any  harm  lo  the  person  to  whom  it  is  made,  tfkit 

good  faith.  «,  made  for  the  benefit  of  that  person. 

IlltistraHon, 

'*  *  A  a  surgeon,  in  good  faith,  communicates  to  a  patient  his  opinion  that  he 
live.  The  patient  dies  in  consequence  of  the  shock.  A  has  committed  no  offence, 
he  knew  it  to  be  likely  that  the  communication  might  cause  the  patient's  death? 

04.  Except  murder  an^  /^ff^n^Ac  ^ypin«>  fhi>  9\^^\^  nnnich^T^u  tyj||,  ^g^ 
Act  to  which  a  person  is    nothing  IS  an  offence  which  is  done  by  a  persomM 
compelled  by  threats.  is  Compelled  to  do  it  by  threats,  which,  at  the  ttet- 

of  doing  it,  reasonably  cause  the  apprehension  that  instant  death  to  that  |>ei» 
son  will  otherwise  be  the  consequence ;  provided  the  person  doing  the  act  dU 
not, of  his  own  accord,  or  from  a  reasonable  apprehension  of  harm  to  hiiKMiE 
shOTt  of  instant  death,  plac^  himself  in  the  situation  by  which  he  became  «ab- 
ject  to  such  constraint. 

Explanation  /. — A  person  who,  of  his  own  accord,  or  by  reason  of  a  threat 
of  being  beaten,  joins  a  gang  of  dacoits,  knowing  their  character,  is  not  ^ 
tkled  to  the  benefit  of  this  exception,  on  the  ground  of  his  having  been 
pelled  by  his  associates  to  do  any  thing  that  is  an  offence  by  law. 

Explanation  2, — A  person  seized  by  a  gang  of  dacoits,  and  forced  by 
threat  of  instant  death,  to  do  a  thing  which  is  an  offence  by  Iaw-r:lQg|||M|M 
a  smith  compelled  to  take  his  tools,  and  to  force  the  door  of  a  housetoM 
dacoits  to  enter  and  plunder  it — is  entitled  to  the  benefit  of  this  exception.  I 

A  PRISONER,  in  order  to  obtain  the  benefit  of  this  section,  must  show  that  the  aA  v 
done  under  fear  of  instant  death.  Therefore,  persons  giving  false  evidence  under  j 
allejred  influence  of  a  threat  are  not  protected  by  this  section.— Reg.  v.  Sonoo,  lo  wj 
48.     [Glover,].    Oct.  28,  1868.]  .  ^ 

*        The  accused,  who  were  classers  employed  in  the  Revenue  Survey  Department, 
charged,  under  s.  161  of  the  Indian  Penal  Code,  with  taking  bribes  from  the  9^-^ 
certain  villages.    I'he  only  evidence  against  the  accused  was  that  of  persons  wh 
either  subscribed  to  the  bribes  or  collected  subscription  or  paid  the  money  to  the  acci 
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GENERAL  EXCEPTIONS. 


\ 
[Sec.  95,  * 


A 


rbejr  stated  that  they  had  offered  the  bribes,  because  the  classers  had  threatened  to  raise 
he  assessment,  cut  down  the  hedges,  and  erect  new  lKHindary*marks.     As  regards  this 
»ridenoe,  the  trying  Magistrate  remarked  that,  even  if  all  the  witnesses  for  the  prosecution 
vere  treated  as  accomplices,  it  was  open  to  him  to  convict  on  their  uncorroborated  tes- 
jmonv,  as  "there  was  inherent  truth  in  their  statements,  and  circumstances  existed  which 
negatived  the  presumption  of  a  conspiracy,  and  evidenced  signs  of  truthfulness."    The 
Magistrate  was  also  of  opinion  that  there  was  a  distinction  between  accomplices  who 
irolunteered  to  assist  iif  the  receipt  of  illegal  gratifications  and  those  who  assisted  under- 
compulsionr    In  the  opinion  of  the  Magistrate,  the  witnesses  in  the  present  case  belong- 
ed to  the  latter  class,  and  there  was  no  reason  to  disbelieve  their  evidence.    He,  therefore, 
convicted  the  accused  ujider  s.  i6i  of  the  Indian  Penal  Code,  and  sentenced  thefn  to 
rigorous  im(^isonuitffrr  ancl  fine.     Held  (Scott,  J.,  dissenting)  that  the  convictions  were 
illegal,  there  beiag  n^  evidence  to  corroborate  the  witnesses  for  the  prosecution,  all  of 
whon^  w^Sre  accomplices.    Held  also  (Scott,  J.,  dissenting)  that  there  was  such  error  in 
the  consideration  by  the  Magistrate  of  the  evidence  as  to  prejudice  the  accused,  and  such 
\  failure  orjiitti<&  as  to  justify  the  Court  in  revision  in  setting  aside  the  convictions.     Per 
Curiam. — ^The  limits  of  the  application  of  the  doctrine  of  necessity  as  an  excuse  for  afi  act 
otherwise  criminal  are  those  prescribed  in  s.  94  of  the  Indian  Penal  Code.     Therefore 
wltneoes,  who,  in  order  to  avoid  pecuniary  injury  or  personal  molestation,  had  offered 
or  given  bribes  to  a  public  servant,  were  abettors  of  the  offence  of  taking  an  illegal  grati- 
fication, and  their  evidence  should  be  treated  as  that  of  accomplices.    By  the  law  both  ol 
India  and  England  the  evidence  of  an  accomplice  is  admissible,  and  a  conviction  is  not 
illegal,  because  it  proceeds  upon  the  uncorroborated  testimony  of  an  accomplice  (s.  133 
of  the  Evidence  Act,  I.  of  1872).    But  the  presumption  that  an  accomplice  it  unworthy 
of  credit,  unless  corroborated  in  material  particulars,  has  become  a  rule  of  practice  of  al- 
most universal  application.    Per  Scott,  J. — There  may  be,  however,  cases  of  an  excep- 
tionahcharacter  in  which  the  accomplice's  evidence  alone  convinces  ajifdge,  and,  if  he  acts 
on  that  conviction,  with  the  character  of  the  witnesses  clearly  present  in  his  mind,  a  Revt' 
sional  Court  ought  not  to  interfere  in  the  absence  of  other  circumstances  showing  a  want 
of  judicial  discretion.    Per  Jardine,  J. — ^The  mere  circumstance  of  a  person  bemg^  pre-  ^ 
sent  o^  a  Uwful  occasion  does  not  raise  a  presumption  of  that  person's  complicity  in  an  ' 
offence  then  committed  so  as  to  make  s.  34  of  the  Indian  Penal  code  applicable.    Reg,  v. 
FarleTt  8  C.  and  P.  106.     Where  the  Magistrate  on  that  eround  did  make  that  presumption 
againtt  an  accused  person,  and  applied  the  provisions  of  s.  34,  he  committed  an  error  in 
taw,  and  the  High  Court,. as  a  Court  of  Revision,  might  acquit  the  accused. — Qubbn-Em- 
PRBSS  V.  Maganlal  AND  MoTiLAL,  I.  L.  R.,  14  Bom.  115.    [Bayley,  Scott,  and  Jardine, 

'>.M^Q6«  Nothing  is  an  offeoce  by  reascm  that  it  causes,  or  that  it  is  intended  "^ 

h^»  '*•      c  u*  1.  to  cause,  or  that  it  is  knovn  to  be  likely  to  cause,  any  C  t-* 

Ad  causing  shght  barm.         ^^^^  . ^  ^^^^  ^^^  .^  ^^  ^j.^^^^  ^^^  ^^  p^^^  ^  ^^^j.  \       ^ 

nary  sense  and  temper  would  complain  of  such  harm. 

*Tmb  Law  (;!pmml|isioner«.  in  framing  the  above  section,  state :  "  This  section  Is  in- 
tended to  provide  for  those  caseis  which,  though  from  the  imperfections  of  language  they 
fall  within  the  letter  of  the  law,  are  yet  not  within  its  spirit,  and  are  all  over  the  world 
latSered  by  the  public,  and  for  the  most  part  dealt  with  by  the  tribunals,  as  innocent, 
nordefinitions  are  framed,  it  is  theft  to^ip  a  j>en  in  another  man's  ink,  mischief  to 
~*^  ^ne  of  his  wafers,  an  assault  to  cover  him  with  a  cloud  of  dust  by  riding  past 
to  incommode  him  by  pressing  in  getting  into  a  carriage.  There  ai^  tnnumer- 
without  performing  which  men  cannot  Hve  together  in  society,  acts  which  all 
tant^y  do  and  suffer  in  turn,  and  which  it  is  desirable  that  they  should  do  and 
turn,  yet  which  differ  only  in  degree  from  crime.  That  these  ought  not  to  be 
crime  is  evident,  and  we  think  it  far  better  expressly  to  except  them  from  the 
of  the  Code  than  to  leave  it  to  the  Judges  to  except  them  in  practice. 


on 


idcr 


{MICTION  BXii  sentence  by  a  Magistrate  reversed,  as  the  act  of  which  the  accused  , 
yicted— takint^^pods  (almost  yajneless)  from  a  tree^standing  upon  Government 
iittd«— came  Wltnin  the  meaning  o^  s.  95  of  tSe  Penal  Code,  and  did  not,  there- 
at to  an  offence.— Reg.  v.  Kasva  |bin  Ravji,  5  Bom.  H.  C.  R.  35*    [Newton, 
L  and  Tucker,  J.    May  ao,  1868.] 


%0 


[  57 


Digitized  by  VjOOQ IC 


^,V^^    ^(^U~^ /^ai^^r^<^  ^U^<*^J^    >«,*r».«-t^ 

^Ecr96,97.]  GENERAL  EXCEPTIONS. 

Thk  pain  caused  by  a  blow  across  the  chest  with  an  umbrella  was  held  ^^^j 
such  a  trivial  character  as  to  come  within  the  meaning  of  the  Penal  Code,  «.  55^ 
OF  Bengali.  SheoGolam  Lalla,  24  W.  R.  67.  [Glover  and  M  it  ver,  J  J.  Nov.  31, 1 

A,  HAVING  had  certain  transactions  with  B,  wrote  out  a  rough  account  J 
indebtedness  to  B,  and  signed  the  total.    The  paper  was  not  stamped.     B  atU 
sented  it  to  A,  and  demanded  payment  of  the  total  amount.      A  paid  part  only,*! 
an'^tercation  tore  up  the  paper.     Held  that  the  act  of  tearing  up  the  paper  OM 
the  offence  of  destroying  a  valuable  security,  and  the  harm  caused  was  such  t^&j 
of  ordinary  sense  and  temper  would  complain  of  it. — Queen -Em  press  v.  Ra^^^*— 
R.,  M  Mad.  148.     [Collins,  C.J.,  and  Wilkinson,  J.     Nov.  15,  20,  1888.] 


Or  THE  RIGHT  OF  PRIVATE  DeFKNCK. 


Tbings  done  in  private  de- 
fence. 


96.  Nothing  is  an  offence  which  is  do»  1 
exercise  of  the  right  of  private  defence. 


/677':7^    »hc J^y  and  of  pn 


Where  a  person,  assisted  by  a  friend,  retaliated  severely  on  another,  who  I 
into  his  house  with  the  object  of  having  intercourse  with  his  wife,  he  was  hetdi 
committed  no  offence,  ss.  90  and  104,  Penal  Code,  justifying  him  in  causing  j— 
short  of  death  to  the  trespasser ;  and  his  friend  was  also  acquitted  as  hanng  aid  ^ 
commit  no  offence. — Queen  v.  Dhamun  Teli,  20  W.  R.  36.  [Markby  and  Birch,  ■ 
[  l«.  1873] 

defence  of  97.  Every  person  has  a  right,  subject 

property.         restrictions  contained  in  section  99,  to  defetuT 

FtrsL — His  own  body,  and  the  body  of  any  other  person,  agu« 
of ence  affecting  the  human  body ; 

Secondly, — ^The  property,  whether  moveable  or  immoveable,  of  bk, 
of  any  other  person,  against  any  act  which  is  an  offence  falling  under 
/       finition  of  theft,  robbery,  mischief,  or  criminal  trespass,  or  which  is^an  ; 
^  r .    to  commit  theft,  robbery,  mischief,  or  criminal  trespass. 

■  /  A  COMMITS  no  offence,  if,  in  the  exercise  of  the  right  of  private  defence  of  hj 

perty  against  B,  whom  he  finds  near  a  hole  in  A's  house,  and,  oil' being  glUtf  j| 
he  strikes  a  blow  at  random,  and  in  the  dark,  with  a  stick  in  his  handrwhe* 
killed.  C  and  D,  by  assisting  A  in  removing  the  body  of  B,  cannot  be  convicted i 
^fo'.Jf  / »  s.  aoi  of  the  P^al  Code)  of  Jiaving  caused  evidence  to  disappear,  they  having^  1 
Jedge  or  belief  that  an  offence  had  been  committed,  nor  any  intention  of  sere 
offender. — Queen  v,  Pelko  Nushvo,  2  W.  R.  43.    [Kemp  and  Glover,  JJ.  Mar.  i5,| 

The  following  is  the  judgment  of  the  High  Court  in  a  case  of  exercise  of  the  1 
private  defence  of  property  against  a  thief  who  was  seized  in  the  Set  of  commil 
burglary  in  the  hous«  of  the  accused :  "  lo  this  case  the  Sessions  Judge  has  o 
the  prisoner  of  culpable  homicide  not  amounting  to  murder,  and  sentenced  him 
years*  simple  imprisonment.  It  appears  that  he  seized  a  thief  in  the  act  of  con 
a  burglary  in  his  house,  and  that  the  thief  was  found,  on  the  villagers  assemblinfi 
dead.  The  prisoner  says  that  he  struck  the  thief  one  blow  with  a  lathi;  but  the  f 
Judge  and  the  assessors  disbelieved  this,  as  the  medical  officer  who  examined  t,^ 
(as  the  S^sions  Judge  reports)  deposed  that  death  resulted  from  strangulation 
find,  on  looking  at  this  report  and  deposition,  that  the  thief  s  death  was  caused  b]j 
^  cation ;  and  there  seems  to  be  no  doubt  from  the  evidence  that  th^  act  of  the  pris' 

seizing  and  holding  the  thief,  whose  face  was  downwards,  as  he  was  getting  into  the 
^    ,  caused  th^ suffocation.    We  are  not  satisfied  that,  in  exercising  his  right  of  privi 

,  fence  of  property  against  the  thief,  the  prisoner  exceeded  t*»e  provision  of  the  la^ 

we  therefore  acquit  the  prisoner,  and  direct  his  release."— Reg.  «.  Kurrim  Bux,  ; 
^  •  12.    [Jackson  and  Glover,  J  J.    May  12,  1865.] 

•  .  Where  A  is  in  actual  peaceable  possession  of  land,  B*s  attempt  to  recover  |5oa 

•     •  .ot  it  by  force  is  an  illegal  act,  which  A  has  a  right  to  resist.     If  B  uses  force  in  c 

put  his  attempt.  A  has  a  right  to  oppose  force  to  force,  and  to  inflict  upon  B  such^ 


I 


[   58  3 


Digitized  by  CjOOQiC 


IV.] 


GENBi 


'NBRAL  E 


EXCEPTIONS. 


[Sec.  97.* 


/.  ^ 


iry  (o  compel  him  to  4s^t. — Queen  v,  Sachbb  alias  Sachbb  Boler.  7  W.  R. 
by  and  Glover,  JJ.     May  ^9,  1867.] 
•         • 
the  accused,  whose  property  had  frequently  been  stolen,  went  out  with  a 
his  property,  and  with  the  lathi  struck  a  thief,  who  died  from  the  effects 
it  was  held  (having  regard  to  the  nature  of  the  injuries  inflicted,  and  to 
aeot  conduct  of  the  accused)  that  the  case  did  not  fall  within  the  4th  exception 
\  that  the  pi^soner  was  not  guilty  of  culpable  homicide  not  amounting  to  mur- 
#  protected  by  ss.  97  and  104  of  the  Penal  Code,  and  had  not  exceeded  the 
t  of  private  defence  of  property.— Queen  v.  Mokee,  12  W.  R.  15.     [Norman  and 
|i.JJ.    June  28,  1867.] 


/r-V- 


SBRB  A  trqppasa^d  on  the  lands  of  B,  whose  servants  seized  and  conBned  A  till  the    ' 
J  day,  when  B  gave  information  to  the  police,  it  was  held  that  the  conduct  of  B 

I  ^prvants  in  confining  A  could  not  be  supported  on  the  ground  that  ihey  wereexer- 
B  right  c^  private  defence  of  property  under  ss.  97,  104,  and  105  of  the  Penal  Code. 
DPOODDIN  V.  Kassinath,  13  W.  R.  64.    [Loch  and  Hobhouse,  JJ.  April  33,  1870.] 

on  the  facts  of  the  case  (and  following  7  W.  R.  1 13)  that  the  accused,  wh® 

xable  possession  of  their  property,  and  were  attacked  while  in  such  posses- 

r«Ot  exceed  the  right  of  private  defence  of  property  under  s.  103,  Penal  Code.— 

If. QooRoo  Churn  Chung,  14  W.  R.  69;  6  B.  L.  R.,  Ap.,  9.  [Kemp  and  Glover, 

ROT.  19,  1870.] 

rzAMiNDAR  is  justified  in  exercising  his  right  of  private  distraint  of  crops,  if  he  has 
Ithe  defaulters  with  written  notices  under  Act  X.  of  1859,  s*  ^  ^^  i  ^'^^  '^^  ^^^b  a  case 
I  who  knowingly  resist  the  distraint  are  not  protected  by  the  Penal  Code,  s.  79, 
the  z&mindar^s  people  enter  upon  crops  with  the  intention  of  distraining  without 
Ithe  raiyat-owners  are  justified  in  considering  such  action  as  trespass.  Quare. — * 
\  the  raiyats  in  the  latter  case  be  protected  by  the  provisions  of  the  Penal  Code, 
■ad  99,  in  preventingthe  distraint,  and  confining  the  men  employed  to  make  it?v-  ^ 
p«.i^NHAiSHAHU,  33W.  R.40.     [GloverandMitter,  JJ.    Feb.  27, 1875.] 

fttRRB  both  parties  are  armed  and  prepared  to  fight,  it  is  immaterial  who  is  the  first  . 
' ,  unless  it  is  shown  that  the  party  was  acting  within  the  legal  limits  of  the  right 
>  defence. — In  the  Matter  of  Kalee  Beparee,  i  C.  L.  R,  521.    [Jackson  and 
a.JJ.     Mar.  5*1878.] 
[oitrURBANCB  having  been  created  with  reference  to  the  possession  of  certain  chur* 
» Sessions  Judge  on  appeal  found  that  certain  persons  had  unlawfully  trespassed 
«and  that  the  accused  had  been  justified  in  resisting  the  trespassers  by  force.     • 
,  however,  as  he  considered  the  accused  had  exceeded  their  right  of  private  de- 
:  their  property,  he  convicted  them  of  rioting  under  s.  148  of  the  Penal  Code, 
at,  on  the  findings  of  the  Judge,  the  conviction  could  not  be  supported,  inasmuch 
Ih  iiiidiogs  the  persons  convicted  were  not  menrbers  of  an  unlawful  assembly. — 
:  Mattbr  op  K.albb  Mundlb,  10  C.  L.  R.  378.     [Mitter  and  Maclean  JJ.    Feb* 

L  the  accused  had  been  convicted  of  riot  under  s.  14S,  and  of  grievous  hurt 
l^of  the  Penal  Code,  the  Sessions  Judge  on  appeal  held  that  the  complainants 
Ives  been  the  aggressors,  and  that  the  accused  had  merely  exercised  the  right 
i defence;  but  inasmuch  as  they  had  not  set  up  the  plea  of  private  defence,  he 
I  It  was  not  competent  to  him  to  set  aside  the  conviction.    Held  that,  on  the  find- 
|ll«€estions  Judge,  the  accused  were  entitled  to  an  acquittal. — In  tHe  M^attbr  of 
|Onnuc  JdooKERjEB,  11  C.  L.  R.  332.    [Prinsep  and  O'Kioealy,  JJ.    May  23, 

{kMStvol  persons,  consisting  of  some  five  peadas  and  a  number  of  coolies  sufficient 

WScitto  be  done,  went  to  a  spot  on  a  river  flowing  through  the  lands  of  M  for  the 

»«f  either  repairing  or  erecting  a  bund  across  it  to  cause  the  water  to  flow  down  a 

1 491  the  lands«of  tneir  master  T.     The  river  at  the  time  was  almost  dry,  and  the 

Ifidnot  go  armed  ready  to  fight  or  use  force,  and  they  did  not,  during  the  subsequent  * 

fuse  force.    Having  arrived  at  the  spot  about  10  a.m.,  they  proceeded  to  wqrk 

I  until  the  afternoon.    At  about  4  p.m.  a  body  of  men,  consisting  of  about 

V*'^  mkny  of  them  armed  with  lathis,  and  headed  by  the  prisoners,  who  were  ser- 

WWjvhich  had  been  seen  collecting  together  during  the  day,  proceeded  to  the  spot, 
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and  about  2$,  or  30  of  them  attacked  T's  men,  some  five  of  whom  were  more  dtlmm 
verely  wounded  with  the  lathis.  The  occurrence  resulted  in  thecooviction  o£  tooK  0 
M's  servants  for  rioting  under  s.  147  of  the  Penal  Code.  M*s  people  wholly  deaied  as] 
right  on  the  part  of  T  to  construct  or  repair  the  bund,  and  had  previously  denied  the  ex 
istence  of  such  right,  and  refused  permission  to  T  to  exercise  it.  It  was  contended  tin 
the  assembly  of  Ms  people  was  not  an  ''unlawful  assembly;"  that  the  interference  by  Ti 
people  with  the  channel  of  the  river  justified  them  in  coming  to  stop  the  work,  and  tin 
show  and  use  of  force  in  compelling  them  to  do  so.  Held  that  The  prisoners  iMid  bea 
rightly  convicted.  Held,  further,  that,  as  no  right  of  private  defence  of  proi^ertv  b  eon 
f erred  by  the  Penal  Code,  except  as  against  the  perpetrators  of  offences  under  toe  ^a 
Code,  and  that  as,  upon  the  facts  of  the  case  as  found,  no  offen^had  been  committed  b; 
T's  people,  their  acts  amounting  merely  to  a  civil  trespass,  and  thaTTSr^there'Was  nopresj 
tng  or  immediate  necessity  of  a  kind  showing  that  there  was  not^ime^o  hare  recooni 
to  the  protection  of  the  public  authorities,  no  question  as  to  the  right  of  private  Meao 
arose  in  the  cfce.  It  was  further  contended  that  M's  people  did  not  assemble  to^enfore 
a  riffht  or  supposed  right  within  the  terms  of  s.  141  of  the  Penal  Code,  but  to  ^sfendi 
right,  and  that  such  action  did  not  make  the  assembly  an  unlawful  one.  Held  that  the; 
were  members  of  an  assembly,  the  common  object  of  which  was,  by  show  of  criminal  ford 
and  by  criminal  force,  if  necessary,  to  enforce  the  right  to  keep  the  river  channel  dear  ^ 
preventing  the  construction  of  the  bund,  and  by  demolishing  it  so  far  as  it  was  coostmct 
ed,  and  that  the  case  came  within  s.  141,  para.  4.  Queen  v.  MiUo  Sing  (3  W  R.,  Cr.,  41I 
Shunker  Sing  v.  Burmah  Mahto  (23  W.  R.,  Cr.,  25),  and  Birjoo  Singh  v.  Kkt^  tM  {i\ 
W.R.,  Cr,;  66),  referred  to  and  commented  on. — G.\nouri  Lal  Das  tr.  Qt/EEN-EMPRoJ 
I.  L.  R.,  16  Cal.  206.    [Pigot  and  Macpherson,  JJ.    Jan.  14,  iSSp.] 

A  LANDLORD,  who  had  not  tendered  to  his  tenant  such  a  patta  as  the  latter  was  been 
to  accept  under  th«  Madras  Rent  Recovery  Act,  distrained  his  cattle  for  arrears  ^ns) 
^he  assistance  of  the  police  having  been  procured  for  the  purpose.  The  tenant,  w^tt 
assistance  of  eleven  other  persons,  forcibly  obstructed  the  removal  of  the  cattle,  wUdt ha 
already  been  actually  seized  and  driven  for  some  yards.  They  were  charged  wit^tbeei 
'^  feliceof  rioting,  and  convicted.  ^W<i  that  the  conviction  was  right. — Queen-EmAoss^ 
Ramavya,  I.  L.  R.,  13  Mad.  148.     [Collins,  C.J.,  and  Parker,  J.  Oct.  2,  25,  1589.] 

Q8.  When  an  act,  which  would  otherwise  bea  certain offenccr  isootthi 
Right  of  private  defence    offence  by  reason  of  the  y^th,  the  waSf  irfnuUffit 
against  the  act  of  a  person  of    of  jttnderstanding,  the  unsoundness  of  mind,  orjfa 
unsound  mmd.&c.  intlfeication  of  the  person  doing  that  act,  or  byieaw 

of  any  miscOTception  on  the  part  of  that  person,  every  person  has  the  wm 
•  right  of  private  defence  against  that  act  which  he  would  have  if  the  act  wer 
that  offence. 

Illustrations, 

(a.)  Z,  under  the  influence  of  madness,  attempts  to  kill  A.  Z  is  guilty  of  no  offeno 
But  A  has  the  same  right  of  private  defence  which  he  would  have  if%  were  sane.    '» 

{b.)  A  enters  by  night  a  house  which  he  is  lefifally  entitled  to  enter.  Z.  in  goodfaiti 
taking  A  for  a  honse-breaker,  attacks  A.  Here  Z,  by  attacking  A  under  this  mSscogce| 
tion,  commits  no  offence.  But  A  has  the  same  right  of  private  defence  against  Z,  whic 
he  would  have  if  Z  were  not  acting  under  that  misconception. 

89^ //W/.— There  is  no  right  of  private  defence  against  an  act*whic 

Aetr  against  which  there  is    ^o^  "^^  reasonably  cause  the  apprehension  of  dest 

no  right  of  private  defence,      or  grievous  hurt,  if  done,  or  attemv>ted  to  *be  dope,  li 

a  public  servant  acting  in  good  faith  under  colour  of  his  office,  though  that » 

may  not  Cjp  strictly  justifiable  by  law. 

Second. — ^There  Is  no  right  of  private  defence  againsf  an  act  which  ia 

*  not  reasonably  cause  the  apprehension  of  death  or  of  grievous  hiut,  it  done,  < 

attempted  to  be  done,  bv  the  direction  of  a  public  servant  acting  in  gdbd  bM 

under  colour  of  his  office,  tnough  that  direction  may  not  be  strictly  jnstifith 

by  law. 

•  * 
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[Sec.  99. 


'  '      ^kird. — ^Tfeere  Is  no  right  of  private  defence  jt)  f^iisi**  f|]  yrhlrVi  there  is 
time  to  have  recourse  to  the  protection  of  the  public  authorities. 

Fourth. — ^The  right  of  private  defence  in  no  case  extends  to  the  inflicting 
Ezteat»to  which  the  right    of  more  harm  than  it  is  necessary  to  inflict  for  the 
may  b«  exercised.  purpose  of  defence. 

Explanation  I . — ^A  person  is  not  deprived  of  the  right  of  private  defence 
against  *an  act  done,  or  attempted. to  be  done  by  a  public  servant,  as  such, 
unless  he  knows,  or  has  reason  to  believctthat  the  person  doing  the  act-is  such 
public  se«vant»J^ii«* 

Explamiiof7  2, — A  person  is  not  deprived  of  the  right  of  private  defence 
agftiost  an  act  done,  or  attempted  to  be  done,  by  the  direction  of  a  public  servant, 
unl^  he  k»ows,  or  has  reason  to  believe,  that  the  person  doing  the  act  is  acting 
by  Itich  direction,  or  unless  such  person  states  the  authority  under  which  he  acts, 
or,  if  he  has  authority  in  writing,  unless  he  produces  such  authority,  if  demanded. 

Thb  right  of  private  defence  cannot  be  pleaded  by  persons  who,  believing  they  will 
be  attacked,  court  the  attack.— Queen  v.  Nowabdeb,  W.  R.,  Sp.,  11.  [Steer,  J.  Feb. 
19,  1864  ] 

Held  by  the  majority  of  the  Court  that  the  offence  committed  wag'^nuri^fr  where  1 
the  death  of  a  weak  half-starved  old  woman,  who  was  detected  stealing,  was  caused  in  the 
exercise  of  the  right  of  private  defence,  by  the  doing  of  more  harm  than  was  necessary 
for  the  purpose  of  stlch  defence  ;  Campbell,  J.,  contra^  being  of  opinion  that  a  man  who 
deAnrts  a  thief  stealing  his  property,  and  who,  acting  on  the  sudden  impulse  of  the  fo- 
ment, inflicts  on  the  thief  blows  so  severe  as  to  be  likely  to  cause  death,  but  which  he  did 
no(  at  the  time  know  or  feel  to  be  likely  to  cause  death,  and  which  would  not  necessarily 
have  caused  death  to  a  person  in  ordinary  health,  but  which,  owing  to  abnormal  wealcnen 
in  tfie  4^eased  not  known  to  him,  did  cause  death,  is  ^  guilty  of  murder.  ]j>u^  of  culpable* 
homicide  not  amounting  to  murder. — Queen  v.GoKOonsowABfTTW-  R'33-  [Norman, 
Campbell,  and  Fhear,  JJ.     Feb.  a6,  1866.]    . 

Held  by  the  majority  of  the  Court  (Campbell,  J.,  dissenting)  that,  when  a  person  ^ 
witfnlly  killed  another  whilst  endeavouring  to  escape  after  having  been  detected  in  the 
act  of  house-breaking  by  night  for  the  purposes  of  theft,  the  offence  committed  was  mur- 
der, and  could  not  be  considered  to  have  been  committed  in  the  exercise  of  the  right  of 
private  defence  either  of  person  or  property,  nor  under  grave  and  sudden  provocation. -g- 
QuBBN  tr.  DuRWAN  Gebr,  S  W.  R.  73 ;  I  Ind.  Jur.  253.  [Jackson,  Campbell,  and  Mac- 
ph^son,  JJ.    April  7,  1866.]  • 

In  a  case  of  culpable  homicide  not  amounting  to  murder,  it  was  held  that,  though 
the  occasion  might  have  been  one  in  which  the  prisoner  was  justified  in  meeting  force  by 
force,  still,  as  he  inflicted  a  blow  which  he  must  have  known  was  likely  to  cause  death^  he 
b^  exceeded  hii^  right  of  private  defence  with  reference  to  ct.  4,  s.  99  of  the  Penal  Code. 
— QuBBN  V.  F  uzzA  Meeah  alias  FuzzA  Mahomed,  6  W.  R.  89.  [Kemp  and  Markby,  JJ. 
Dec  13.  1886.] 
,//<^  There  can  be  no  right  of  private  defen  ce,  either  on  one  side  or  the  other,  in  a  csLse\^ 
L/^ ptwneditated  riot.— Queen  v,  Jbolall,  7  W.  R.  34.    [Glover  and  Kemp,  JJ.  Feb.  18, 

*An  officer,  subordinate  to  an  officer  in  charge  of  a  police-station,  who  vC^s  deputed  by 
til*  U^ter  to  make  an  inquiry  under  s.  135  of  the  Code  of  Criminal  Procedure,  attempted; 
wiiSkoat  atfearch-warrant,  to  enter  a  house  in  search  of  property  alleged  tohave  been 
^  stofoa, 
ev6Bthoog 
wamot,  1.^  „  .  cy 

ling  as  a  ]i\^i6cation  of  his  obstruction,  as  it  was  not  shown  that  that  officer  was 
otherwise  than  in  good  faith  and  without  malice.     A  Magistrate  acting  judiciaHy  1 
jiot  import  into  tne  case  before  him  his  previous  knowledge  of  the  character  of  the 
"f  but  should  determine  his  g^ilt  or  innocence  upon  the  evidence  given  in  th*e  case. 
V.  VyANKATRAV  Shrinivas,  7  Bom.  H.  C.  R.  50.     [Gibbs  and  Melvill,  ] J.  June  15, 
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*  » 

The  right  of  private  defence  under  s.  103  of  the  Penal  Code  is  Restricted  by  s.^of 
that  Code,  and  does  not  extend  to  the  inflicting  of  more  harm  than  it  is  necessary  to  in- 
flict for  the  purpose  of  defence. — Queen  v.  Dhununjai  Poly,  14  W.'R.  6o»  [Kemp,  ]. 
Nov.  14,  1870.] 

The  High  Court  declined  to  interfere  in  four  cases  of  dismissal  by  the  Magistrate  and 
Deputy  Magistrate  referred  by  the  Judge — the  first,  because  the  Judge  considered"  that 
mere  persistence  in  demand  of  rent  did  not  amount  tD  trespass,  justifyitig  the  right  of  pri* 
vate  defence  as  held  by  the  Magistrate  :  the  second,  because  the  Judge  considere<\^thatthe 
Magistrate's  reasons,  «*>.,  (i)*want  of  explanation  of  the  cause  of  complainant's  presence 
on  the  spot  where  the  alleged  assault  was  committed ;  (2)  want  of  explanation  of  delay  in 
making  complaint ;  and  (3)  want  of  material  evidence  in  the  shape  o^fesgi^,  wer^notMffi- 
cient  in  law  to  justify  a  summary  dismissal ;  the  third,  because  the  J ujgV considered  that 
the  mere  assertion  of  a  claim  to  land  by  the  accused  did  not  justify  the  dismissal  oi  the 
criminal  charge  at  to  theft  of  its  produce,  and  that  the  Deputy  Magistrate  shoajd  ^ 
directed  to  hold  a  proper  inquiry  and  dispose  of  the  case  after  recording  evidence;  and 
the  fourth,  because  the  Judge  considered  that  delay  in  making  complaint  was  not  of  ikdf 
a  legal  ground  for  dismissal,  particularly  where  an  explanation  of  the  delay  is  tendered. — 
(1)  Mahomed  ]an  v.  Khadi  Sheikh;  (2)  Hur  Nath  De  Khashkhil  v.  JoygopalD?  , 
SiRKAR;  (3)  HuRis  ChundraDasv.  Bolai  Audhicaree;  (4yS'HEiK  Ahmuddyv.  Anujid 
Mohun  Mozoomdar,  16  W.  R.  66.     [Bayley  and  Markby,  JJ.     Dec.  13,  187X.] 

The  firing  of  a  gun  at  persons  at  a  distance  of  twenty-five  yards,  without  a  reason- 
able apprehension  of  danger,  and  without  any  necessity  for  so  doing,  is  hot  justifiable  by 
the  right  of  private  defence. — Queen  v.  Hussainuddv,  17  W.  R.  46.  [Couch,  C.J.,  and 
Ainslie,  J.    April  5,  1872.] 

A  Sessions  Judg^,  holding  a  second  trial,  should  not  comment  on  the  conduct  oCa 
pr^ious  trial.  It  is  for  those  who  raise  the  plea  of  private  defence  to  prove  it.  The  act 
charged  cannot  be  denied,  and  the  plea  of  private  defence  raised  as  an  alternative.  If 
raise^,  a  full  account  of  the  occurrence  must  be  given  in  evidence. — In  the  Matterw 
Jamsheer  Sirdar,  i  C.  L.  R.  62.     [Ainslie  and  McDonell,  JJ.    June  29,  July  24, 18^.] 

A  HEAD-CONSTABLE,  making  an  investigation  into  a  case  of  house-breaking  and  theft, 
searched  the  tents  of  certain  gipsies  for  the  stolen  property,  but  discovered  nothing.  After 
he  had  completed  the  search,  the  gipiies  gave  him  a  certain  sum  of  money,  which  he  accept* 
ed,  but  at  the  same  time,  not  deeming  it  suflicient.  he  demanded  a  further  sum  from  them. 
They  refused  to  give  anything  more,  on  the  ground  that  they  were  poor,  and  had  no  more 
to  give.  Thereupon  he  unlawfully  ordered  one  of  them  to  be  bound  and  taken  away.  On 
his  subordinates  proceeding  to  execute  such  order,  all  the  gipsies  in  the  camp,  men,  women, 
dnd  children,  turned  out,  some  four  or  five  of  the  men  being  armed  with  sticks  and  stones, 
and  advanced  in  a  threatening  manner  towards  the  place  such  gipsy  was  being  bound,  and 
the  head-constable  was  standing.  Before  any  actual  violence  was  used  by  the  crowd'of 
advancing  gipsies,  the  head-constable  fired  with  a  gun  at  such  crowd  when  it  was  about 
five  paces  from  him,  and  killed  one  of  the  gipsies,  and,  having  done  so,  ran  away.  Any 
apprehension  that  death  or  grievous  hurt  would  be  the  consequence  of  the  acts  of  such 
crowd  would  have  ceased  had  he  released  the  gipsy  he  hid  unlawfully  arrested,  and  with* 
drawn  himself  and  his  subordinates,  or  had  he  effected  his  escape.  Held  that  such  head- 
constable  had  not  a  right  of  private  defence  against  the  acts  of  such  gipsies,  as  those  acts 
did  not  reasonably  cause  the  apprehension  that  death  or  grievous  hurt  would  be  their  coft- 
I  sequence,  and  such  head-constable  was  guilty  of  culpable  hom|cide  amounting  to  mur- 
4fir- — Empress  v.  Abdul  Hakim,  I.  L.  R.~3  All.  253.  [Pearson  and^ Strarght,  JJ.  Oct.  5, 
1880.]  . 

A  WARRANT  issued  for  the  arrest  of  a  debtor  under  the  provisions  of  s.  251  of  the  Civil 
Procedure  Code  was  initialled  by  the  Munsarim  of  the  Court,  sealed  vcith  ths  £2al  of  the 
Court,  and  delivered  to  the  proper  officer  for  execution.  The  debtor  forcibly  resisted Ihe 
officer,  and  was  tried  and  convicted,  under  s.  353  of  the  Penal  Code,  for  assaulting  a  public 
servant  in  the  Execution  of  his  duty  as  such.  In  revision,  it  was  contended,  with  reference 
to  the  requirements  of  s.  25 1  of  the  Civil  Procedure  Code,  that  the  warrai^jt  of  arrest,  haVing 
b»en  initialled  only,  was  bad,  and  the  officer  could  not  legally  execute  it,  and  consequently* 
no  offence  under  s.  353  of  the  Penal  Code  had  been  committed.  Held  that  this  contention 
could  hot  be  allowed,  and,  although  it  was  proper  that  the  person  signing  a  warrant  jftiould 
write  his  name  in  full,  it  could  not  be  said  that,  because  the  signature  was  confined  to  the 
initials  of  the  name,  it  was  not  the  duty  of  the  officer  to  execute  the  warrant.  Held  also, 
e 
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^\i\k  Kference  to  s.  99  of  the  Penal  Code,  that  the  act  of  the  accused  did  not  cease  to  be 
an  offence  on  the  ground  that  it  was  done  in  the  exercise  of  the  right  of  private  defence. — 
Queen-Empaess  r#jANKi  Prasad,  I.  L.  R.,  8  All.  293.     [Oldfield,  J.     May  4,  1886.] 

In  a  suit  filed  in  a  Mamlatdar's  Court  under  Bom.  A6t.  III.  of  1876,  the  plaintiff  ob- 
tained a^lecree  against  the  accused  for  possession  of  a  certain  piece  of  land.  When  the 
Mamlatdar  proceeded  to  execute  the  decree,  he  found  that  there  was  no  land  correspond- 
ing to  the  boundaries  set  forth  in  the  plaint,  and  that  the  parties  were  joint  owners,  and 
in  joint  occupation  of  the  land  in  dispute.  Finding  himself  unable  to  execute  the  decree, 
the  Mamlatdar  referred  the  matter  to  the  Collector  for  advice.  The  Collector,  on  looking 
into  the  papers  of  the  case,  ordered  a  surveyor  to  execute  the  decree  by  dividing 4he  land 
in  dispat«|  and^lUMfl^  the  decree-holder  in  possession  of  his  share.  The  surveyor, 
in  attempting  to  e^cute  the  decree,  was  obstructed  by  the  accused,  who  was  thereupon 
tried  and  convicted  of  the  offence  of  voluntarily  obstructing  a  public  servant  in  the  dis- 
cbVge  of  his  public  functions,  under  s.  186  of  the  Penal  Code  (Aot  XLV.  of  i860). 
i/Wa  (reversing  the  conviction)  that,  as  the  Collector  had  no  legal  authority  to  issue  the 
ordS  to  the  surveyor  in  execution  of  the  Mamlatdar*s  decree,  the  surveyor  acting  under 
that  order  was  not  discharging  a  public  function,  and  the  act  of  the  accused  was  not  an 
»  offence  against  s.  186  of  the  Penal  Code.  Held,  further,  that  the  Collector's  order  was  so 
entirely  ultrd  vires  as  to  leave  no  room  for  the  operation  of  either  the  first  or  the  second 
clause  of  s.  99  of  the  Penal  Code. — Queen-Empress  v,  Tulsiram,  I.  L.  R.,  13  Bom.  168. 
'Birdwood  and  Parsons,  JJ.     May  3,  1888.] 

The  third  clause  of  s.  99  of  the  Indian  Penal  Code  must  be  read  with  the  first  clause 
of  s.  105.  The  right  of  private  defence  of  property  commences  when  a  reasonable  appre. 
hension  of  danger  to  the  property  commences.  Before  such  apprehension  commenc<?p. 
the9^ner  qi  the  property  is  not  called  upon  tfl_apply  forprotectionjfl  the  public  author 
^ifles.'  The  apprehension  which  justifies  a  recourse  toWwSuthoritTe^  ought  to  be  based  on 
s^Rft  information  of  a  definite  kind  as  to  the  time  and  place  of  the  danger  actually  threaten- 
ed^  The  accused  No.  i  received  information  one  evening  that  the  complainants  intend- 
ed to  go  on  his  land  on  the  following  day,  and  uproot  the  Juvdri  seed  sown  in  it.  At  tfboi|t 
3  o'clo(j|c  next  morning,  he  was  informed  that  the  complainants  had  entered  on  his  land, 
and  were  ploughing  up  the  seed.  Thereupon  he  at  once  proceeded  to  the  spot,  follow- 
ed by  th^  other  accused,  and  remonstrated  with  the  complainants.  The  complainants, 
without  payipg  any  attention  to  his  remonstrances,  commenced  an  attack  on  the  accused. 
In  the  fight  which  ensued,  both  sides  received  serious  injuries,  and  the  leader  of  the 
complainants'  party  was  killed.  The  accused  were  thereupon  charged  and  convicted, 
under  ss.  304,  114,  335,  and  323  of  the  Indian  Penal  Code,  of  culpable  homicide  not 
amoonting  to  murder,  of  voluntarily  causing  grievous  hurt,  and  of  causing  hurt.  Held 
reversing  the  convictions,  that,  the  complainants  being  the  aggressors,  the  accused  hadf 
under  the  circumstances,  the  right  of  private  defence,  both  of  person  and  of  property, 
anA  that,  in  the  exercise  of  this  right,  they  did  not  inflidt  more  harm  than  was  necessary. 
Held  also  that  the  accused  were  not  bound  to  act  on  the  information  received  on  the 
previous  evening,  and  seek  the  protection  of  the  public  authorities,  as  they  had  no  reason 
to  apprehend  a  night-attack  on  their  property. — Queen-Empress  i;.  Narsing  Pathabhai, 
bL.  R.,  14  Bom.* 441.     [Birdwood  and  Jardine,  JJ.    Jan.  8,  13,  1890.] 

100.  The  right  of  private  defence  of  the  body  extends,  under  the  reslric- 
Wben  the  right  of  private    ^»0"s  mentioned  in  the  last  preceding  section  toihc 
defence  nf  jhi>'  hnHu  extends     v^jliintary  ^ausinp^  of  death  nr  ^  anv  nthpr  h^rm.  to 
to  cuising  death.  the  assailant,  if  the  offence  which  occasions  the  exer- 

cise of  the  right  be  of  any  of  the  descriptions  hereinafter  enomerated,'*  namely : — 

,  ./irif. — f^nrii  an  y<i^plt  as  may  reasonably  cause  the  apprehension  that 
'  (^jh  will  otherwise  be  the  consequence  of  such  Msault ; 

Secondly, — Such  an  assault  as  may  reasonably  cause  the  apprAension  that 
grievous  hurt  will  otherwise  be  the  consequence  of  such  assault ; 

l^trdly. — An  assault  with  the  intention  of  committing  rapej 

'  i'our/Aiy. — An  assault  with  the  intention  of  gratifying  unnaUtfayust ; 

Fifthly. — An  assault  with  the  intention  of  ^'^nrlPr'"ff  or  abductino 
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Sixthly, — An  assault  with  the  intention  of  wrjngfolly  confiniDg  a  ^  ^ 

under  circumstances  which  may  reasonably  cause  him  to  apprehend  tbtf  te' 
will  be  unable  to  have  recourse  to  the  public  authorities  for  his  release. 

A  COMMITS  no  offence,  if,  in  the  exercise  of  the  right  of  private  defence  oi  his 
perty  against  B,  whom  he  finds  near  a  hole  in  A's  house,  and,  on  being  attackea  by  * 

iitrikes  a  blow  at  random,  and  in  the  dark,  with  a  stick  in  his  hand^whereby  B  is  1.... 

C  and  D,  by  assisting  A  in  removing  theJx>dy  of  B,  cannot  be  convicted  (unde£  s.  tO^jsf. 
the  Penal  Code)  of  having  caused  evidence  to  disappear,  they  having  no  kfiQj|rle4f^4ftj 
belief  that  an  offence  had  been  committed,  nor  any  intention  of  screening  an  ofteaijf:^ 
Queen  v,  Pelko  Nushyo,  2  W.  R.  43.    [Kemp  and  Glover,  J J»«-iJ^  15.  iSfiS^   \ 

The  legal  right  of  private  defence  of  the  body  and  property  ic  not^exce^dadlnfft 
person  who  isattacked  by  another  with  a  spear,  and  who  strikes  a  blow  with  a  latM^  wljpefc 
results  in  the  deAh  of  the  party  attacking ;  and  such  right  of  private  defence  of  th^fco^ 
extends  under  s.  100  of  the  Penal  Code  to  the  taking  ol  life  where  grievous  hurt  ^jMO* 
sonabl^  apprehended.-— Queen  v.  Moizudin,  ii  W.  R.  40.  [Jackson  and  Marln^  JJ. 
April  29,  1869.] 

Held  that  it  was  no  misdirection  on  the  part  of  the  Judge  in  not  calling  the  attpp^ 
tion  of  the  Jury  to  cIs.  i  and  2  of  s.  100  of  the  Penal  Code,  when  he  particularir  caoM 
their  attention  to  cl.  6  of  that  section. — Queen  v.  Mooktaram  Mundle,  17  W«Kli|S» 
[Kemp  and  Glover,  JJ.     Mar.  23,  1872.] 

The  right  of  private  defence  of  person  and  property  was  not  allowed  to  be  plewlei 
in  a  case  where  there  was  no  fear  of  an  assault  such  as  is  described  in  the  clauses  ot  s»  too 
of  the  Penal  Cod6,  and  where  the  prisoners  used  deadly  weapons,  (spears),  and  kilMim 
unarmed  persons  wh«m  they  found  ploughing  land  which  the  prisoners  believed  tQ  be 
th«irs.— Queen  v.  Gour  Chand  Chung,  18  W.  R.  29.  [Kemp  and  Glover,  J  J.  July  1% 
1872.] 

^     JLJnder  the  facts  of  this  case,  a  person  was  held  to  have  rightly  exercised  thei^^ - 
of  private  defence  as  contemplated  in  cl.  2,  s.  100,  and  cl.  4,  s.  103,  Penal  Code,  UlN^ 
in  the  exercise  of  such  right  he  killed  one  of  his  aggressors. — Queen  v.  Ram  LAAStUggn 
22  W.  R.  51.     [Jackson  and  McDonell,  JJ.    July  30,  1874.] 

101.  If  the  offence  be  not  of  any  of  the  descriptions  enumerated  ill  Cbfe. 
When  such  right  extends    J^st  preceding  section,  the  right  of  private  deiMce 

to  causini;  any  harm  other  of  the  body  does  not  extend  to  the  volitntary  ctttt*- 
than  death.  fng  of  death  to  the  assailant,  but  does  extend,  vemSm 

^he  restrictions  mentioned  in  section  99,  to  the  voluntary  causing  to  the  assi^ttttt 
of  any  harm  other  than  deaib.  «. 

In  a  case  of  hurt  or  grievous  hurt,  the  question  should  be  considered  as  to  who  was 
the  aggressor,  and  whether  the  offence  was  committed  in  the  exercise  of  the  right  of  pri- 
vate defence. — Queen  v.  Sohun,  2  W.  R.  59.  [Campbell  and  Jackgon,  JJ.  April  10. 
1865.] 

Dispute  between  two  parties  (the  MoUahs  and  Shikdars),  in  which  the  Sbikdars  at- 
tacked and  killed  one  of  the  Mollahs  when  exercising  the  right  of  re-taking  their  own  g,ro- 
pertv  ;  three  of  the  Shikdars  being  also  wounded.  The  Shikdars  were  convicted  of  cul- 
pable homicide  not  amounting  to  murder  and  rioting.  As  to  the  MoUahs,  Loch,  ].,  was 
of  opinion  that  they  were  guilty  of  voluntarily  causing  grievous  hurt ;  while  the  maiprity 
of  the  Court^bekl  that  they  were  entitled  to  the  protection  conferred  by  s.  loi.  Penal 
Code,  on  those  who,  while  exercising  right  of  private  defence,  caused  their  assailants 
any  harm  other  than  death. — Queen  v.  Tanoo  Shikdar,  3!  W.  R.  47.  ^  [Locli,<=Kemp^  and 
Scton-Karr,  J  J.    July  17,  1865.] 

102.  The  right  of  private  defence  olthe  body  commences  as  soon  as  a 
.Commencement  and  contt-  reasonable  apprehension  of  (^ger  to  the  bcd|f 
nuance  of  the  right  of  private  jmggg  from  an  ^ttdnPt  or  threat  tO  commit  tBc 
defence  of  the  body.  offence,  though  the  ofeence  may  not  have*  been 
conimiued,  and  it  continucT^s  long  as  sjich  apprehension  of  danger  to  the 
body  conthiues.       ^^"^^  ""^  ^=^-=i:rr=:r=r=r, 

-;  64  .] 
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«  , 

Under  the  facts  of  this  case,  a  persT>n  was  held  to  have  rightly  exercised  ||ke 

of  private  defence  as  contemplated  in  cl.  2,  s.  100,  and  cl.  4,  s.  103,  Penal  Code,  &q 

in  the  exercise  of  such  right  he  killed  one  of  his  aggressors. — Q\3ZE.ii  v,  Rax  I 

Singh,  22  W.  R.  51.    [Jackson  and  McDonell,  JJ.    July  30,  1874] 

A  PARTY  of  persons,  consisting  of  some  five  peadas,  and  a  number  of  coolies 
for  the  work  to  be  done,  went  to  a  spot  j>n  a  river  flowing  tjirough  the  lands  ot  Blfoi 
purpose  of  cither  repairing  or  erecting  a  bund  across  it  to  cause  ti)^  wafer  to  flowda 
channel  on  the  lands  of  their  master  T.  The  river  at  the  time  was  almost  dry,  aoc 
party  did  not  go  armed  ready  to  fight  or  use  force,  and  they  did  not,  during  tb^ubseq 
occuarence,  use  force.  Having  arrived  at  the  spot  about  10  a.m.,  they  procec»edto^ 
at  the  bund  until  the  afternoon.  At  about  4  p.m.,  a  body  of  iPftfio^onsisyng  of 
1,200  in  all,  many  of  th*m  armed  with  lathis^  and  headed  by  the  pnso^ers,  who  we 
vants  of  M,  which  had  been  seen  collecting  together  during  the  day^prod^eded  tqtli^ 
and  about  25  <y  30  of  them  attacked  T's  men,  some  five  of  whom  were  more  or  kf 
verely  wounded  with  the  lathis.  The  occurrence  resulted  in  the  conviction  (^8(W 
*  M's  servants  for  rioting  under  s.  147  of  the  Penal  Code.     M's  people  wholly  deiM 

right  on  the  part  of  T  to  construct  or  repair  the  bund^  and  had  previously  denied  tb 
istence  of  such  right,  and  refused  permission  to  T  to  exercise  it.     It  was  contended 
the  assembly  of  M's  people  was  not  an  *'  unlawful  assembly  ;*'  that  theinterferenceb] 
*  people  with  the  channel  of  the  river  justified  them  in  coming  to  stop  the  work,  am 

show  and  use  of  force  in  compelling  them  to  do  so.  H£ldlhat  the  prisoners  had  beeiLrii 
Tff"*^**ited<  ffeldt  further,  that,  as  no  right  of  private  defence  of  property  is  confi 
by  the  Penal  Code,  except  as  against  the  perpetrators  of  oflPences  under  the  Penal  ( 
and  that,  as,  upon  the  ^acts  ot  tne  case  a§  f6und.  no  offence  had  been  committed  b 


people,  their  acts  amounting  merely  to^a  civil  trespass.jand  that,  as  there  was  no  p 
ing  or  immediate  r^essity  of  a  kind,  showing  that  there  was  not  time  to  have  rec 
^  the  protection  of  the  public  authorities,  no  question  as  to  the  right  of  private  de 
arose  in  the  case.  It  was  further  contended  that  M's  people  did  not  assemble  to  ea 
a  right  or  supposed  right  within  the  terms  of  s.  141  of  the  Penal  Code,  but  to  de( 
\  ri^t,  and  that  such  action  did  not  make  the  assembly  an  unlawful  one.  Held  tkj^ 
were  members  of  an  assembly,  the  common  object  of  which  was,  by  show  of  criminal 
andl>y  criminal  force,  if  necessary,  to  enforce  the  right  to  keep  the  river  channel  clc 
preventing  the  construction  of  the  bund,  and  by  demolishing  it  so  far  as  it  was  const 
ed,  and  that  the  case  came  within  s.  141,  para.  4.  Queen  v.  Afitto  Sing  (3  W.  R. 
41),  Shunker  Singh  v.  Burmah  Mahto  (23  W.  R.,  Cr.,  25),  and  Birjoo  Singh  v.  Khub 
(19  W.  R.,  Cr.,  66),  referred  to  and  commented  on.— Ganouri  Lal  Das  v,  Qubei^ 
PRESS,  I.  L.  R.,  16  Cal.  206.     [Pigot  and  Macpherson,  JJ.    Jan.  14,  1889.] 

•  104.    If  the  offence,  the  coi^mitting  of  which,  or  the  attempting  to  i 

When  such  right  extends  P'lt  which,  occasions  the  exercise  of  the  rigj 
to  causinf?  any  harm  other  private  defence,  be  theft,  mischief,  or  criminal 
than  death.  pass^  not  of  any  of  tie  descrTpVions  enumerate 

the  last  preceding  sectionpthe  right  does  not  extend  to  the  voluntary  cat 
of  death,  but  does  extend,  subject  to  the  restrictions  mentioned  in  sectiooi 
to  the  voluntary  causing  to  the  wrong-doer  of  any  harm  other  than  death. 

In  an  affray  respecting  land,  one  party  were  the  aggressors,  and  the  other  side 
the  affair  not  ended  fatally)  would  have  been  in  the  legal  exercise  of  the  right  of  dc 
of  property,  and  would  have  been  entitled  to  the  benefit  of  s.  104  of  the  Penal  Code, 
that  one  year's  imprisonment  was  sufficient  punish-  '^jt  for  the  latter. — Queen  v»^ 
KER,  1  W.  R.  34.    [Kemp  and  Glover,  IT      ^-'  5i  »»«^  ^ 

In  an  affrav  resoectincr  I— ^  ©««  <>f  t**^  aggressive  party  was  Vxus.^.    ,^ 
who  wU  ex^dsK^ht  of  private  defence  of  property,  were  acquitt^^P"** 
Sf^?irr^!ul^^^  of  rioting.    Held  that  the  prisoners,  not  bein^e 

guilty  ofculpable  homicide,  were  not  legally  guilty  of  any  other  offence  coupled  wri^ 
ine  and  not  being  rioters,  or  members  of  an  unlawful  assembly,  cou4d  claim  the  b. 
^of  s  104,  Penal  Code.— Queen  v.  Mitto  Singh,  3  W.  R.  41-    [Seton-Karr  and  Carr 
bell  JJ.    July  11,  1865.]  •• 

Where  ihe  accused,  whose  property  had  frequently  beeA  stolen,  went,  armed  wid 
lathi,  to  watch  his  property,  and  with  the  /aM«  struck  a  thief,  who  died  from  the  effec|ff 
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•    • 
g  Mb;^>  Md  (having  re^rard  to  the  nature  of  the  injuries  inflicted  and  the^ubsequent 
M^^^of  the  accused)  that  the  case  did  not  fall  within  the  4th  clause  of  s.^,  and  that    ^"  ^^ 
m  pAoner  was  not  guilty  of  culpable  homicide  not  amounting  to  murderToeing  pro- 

EWed  by  ts.  97  and  104,  he  not  having  exceeded  the  legal  right  of  private  deiFence  of  pro- 
^rHB^»*N  «.  MOKEE,  13  W.  R.  15.     [Norman  and  Jackson,  J  J.    June  28,  1867.] 
Ui  mvestigating  a  case  of  dispute  as.  to  land  between  two  parties  under  ch.  2%  of  the 
I  tf  Criminal  Procedure  (Act  XXV.  of  1861),  a  Magistrate  found  that  one  party  were 
■Mfefetii^n ;  but  there  being  a  charge  against  both  parties  of  rioting  under  s.  147  of  the  «.    ,  ^ 
nl  Cod<  he  punished  both  parties.     Held  that  the  party  in  possession  were  protected       '  " 
'%Mti  of  the  Penal  Qode;  and  the  punishment  infljcted  in  maintaining  their  possession 
f  WNb  tWI  acoMMfl^  remitted. — Reference  in  the  Case  op  Toolsee  Singh,  -a    ilW  A    -^ 

tW^'WU  C4 ;  2  §.  L.  J^.,  A.  Cr.,  16.    [Loch  and  Glover,  J  J.    Dec.  21,  1868  ]  ^       ^      -         .7 

^^^KSB  A  trespassed  on  the  lands  of  B,  whose  servants  seized  and  coi^ned  A  till  the 
ftniHt  ^y>  <^,ben  B  gave  information  to  the  police,  it  was  held  that  the  conduct  of  B 
lAMrdervants  in  confining  A  could  not  be  supported  on  the  ground  that  they  were  exer- 
lia|f  tiM  right  of  private  defence  of  property  under  ss.  97,  104,  and  195  of  the  Penal 
l#fc— Shorufooddin  tr.  Kassinath,  13  W.  R.  64.    [Loch  and  Hobhouse,  JJ.    April  23, 

Co T  AIM  persons  made  a  sudden  attack  upon  the  prisoners  for  the  purpose  of  cutting 
lAr  CfQl^  The  prisoners  resisted,  and,  having  no  time  to  complain  to  the  police,  inflicted 
■OiHtJ  ttpon  one  of  the  assailants  with  a  bamboo,  from  the  effects  of  which  he  afterwards  ^  if  ' 
wL  The  Sessions  Judge  convicted  the  prisoners  under  ss.  148  and  304.  In  appeal  to  the 
UlCdOttrty  held  that  the  force  used,  and  the  injuries  inflicted,  were  not  such  as  to  exceed  the 
pltof^vate  defence  of  property,  and  directed  an  acquittal. — Queen  v.  Gooroo  Churn 
Mi#ay6B.L.R.,Ap.,9;  14  W.  R.  69.  [Kemp  and  Glover,  JJ.  Nov.  1^1870.] 

• 

Vvske  the  offence  which  occasions  the  right  of  private  defence  of  property  is  crimi- 
Itamiss,  the. right  of  defence  under  s.  104  of  the  Penal  Code  only  extends  (subject  to 
jfruwMii  flons  of  s.  99)  to  the  voluntarily  causing  to  the  wrong-doers  some  harm  other  tlian  ^ 
hrt   -Q^gBN  V,  GoBURDHUN  Pari,  14  W.  R.  74-    [Bayley  and  Glover,  JJ.    Nov.  30, 

WlUCRB  a  person,  assisted  by  a  friend,  retaliated  severely  on  another,  who  trespalssed 
l^yftliouse  with  the  object  of  having  intercourse  with  his  wife,  he  was  held  to  havecom- 
|H«4  9f^  offence,  ss.  96  and  104,  Penal  Code,  justifying  him  causing  any  harm  short  of 
HA  to  Ae  trespasser;  and  his  friend  was  also  acquitted  as  having  aided  him  to  commit  no 
bkce.— QuBBN  V,  Dhaumun  Teli,  20  W.  R.  36.     [Markby  and  Birch,  JJ.  June   16, 

I  ^  VAKTYof  persons,  consisting  of  some  five  peadas,  and  a  number  of  coolies  sufficient 
work  to  be  done,  went  to  a  spot  on  a  river  flowing  through  the  lands  of  M  lor  the 
of  either  repairing  or  erecting  a  bund  across  it  to  cause  the  water  to  flow  down  a 
00  tlie  lands  of  tl^ir  master  T.  The  river  at  the  time  was  almost  dry,  and  tho 
dU  not  go  armed  ready  to  fight  or  use  force,  and  they  did  not,  during  the  subsequent 
Mce,  use  force.  Having  arrived  at  the  spot  about  10  a.m.,  they  proceeded  to  work 
\  the  immd  until  the  afternoon.  At  about  4  p.m.,  a  body  of  men,  consisting  of  about 
no  in  allf  many  of  them  armed  with  lathis^  and  headed  by  the  prisoners,  who  were  ser- 
m£  4l^,  which  had  been  seen  collecting  together  during  the  day,  proceeded  to  the  spot, 
ri  abottt  35  or  30  of  them  attacked  T's  men,  some  five  of  whom  were  more  or  less 
needy  Vooodedvrlth  the  lathis.  The  occurrence  resulted  in  the  conviction  of  some  of 
H  ftgtttaltA  for  rioting  under  s.  147  of  the  Penal  Code.  M's  people  wholly  ^enied  any 
00  (he  part  of  T  to  construct  or  repair  the  bundt  and  had  previously  denied  the 
of  yich  rigl^t,  and  refused  permission  to  T  to  exercise  it.  It  was  contended  that 
h\y  of  M's  people  was  not  an  "  unlawful  assembly ;"  that  the  interference  by  T's  • 

Willi  the  channel  of  the  river  justified  them  in  coming  to  stop  the  work,  and  the 
Id  9se  of  force  in  compelling  them  to  do  so.    Held  that  the  prisoners  had  been 
,.  ^bovicted.    Held  further,  that  as  no  right  of  private  defence  of  property  is  con- 
_  %9r  1^  Penal  Code,  except  as  against  the  perpetrators  of  offences  under  the  Penal  ^ 
(,  aa4  that  as,  upon  the  facts  of  the  case  as  found,  no  offence  had  been  committed  by  *  « 

0^,  tlieir  acts  amounting  merely  to  a  civil  trespass,  and  that,  as  there  was  no  press- 
uMiediate  necessity  fii  a  kind,  showing  that  there  was  not  time  to  have  recourse 
frotection  of  the  public  authorities,  no  question  as  to  the  right  of  private  defence 

I  67  3  '      . 
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/  *  • 

arose  in  the  case.  It  was  further  contend^  that  M's  people  did  not  assemble  tiyraiovcc' 
a  right  or  supposed  right  within  the  terms  of  s.  141  of  the  Penal  Code,  bat  to  deiead  a 
right,  and  that  such  action  did  not  make  the  assembly  an  unlawfulone.  ^^UiatdH^ 
were  members  of  an  assembly,  the  common  object  of  which  was,  by  show  of  criminal  fvoai 
and  by  criminal  force,  if  necessary,  to  enforce  the  right  to  keep  the  river  chanofll  diar  bf 
preventing  the  construction  of  the  bund^  and  by  demolishing  it  so  far  as  it  waa»co«8lfl«ct- 
ed,  and  that  the  case  came  within  s.  141.  para.  4.  Que^  v.  Miikf  Sing  (3  W.IU  Cr^ 
41),  Shunker  Singh  v.  Burmah  Mahto  (^3  W.  R.,  Cr.,  25),  and  BirJM  Singh  v.  Kkmk  USK 
(19W.  R.,Cr.,  66)  referred  to  and  commented  on.— Ganouri  LALDASv.QuBBi?-Biiffn8% 
1.  L.  R.,  16  Cal.  206.    [Pigot  and  Macpherson,  JJ.    Jan.  14, 1889.]  • 

i  A#/c  i^  Commencement  and  con-  105.  First.— ^\it  righ|i«fe«ivate  Jrfc»CJ  rf 

3*  y"  j^  y^y,   tinuance  of  the  right  of  pri-    property  oommences  when  a  retson^le  ^>pnMn 
.  Cfii  r  y^*  ^•^  defence  of  property.         gj^^  q{  danger  to  the  property  commences/    ♦ 

Second.— Tht  rightof  private  defence  o-f  properly  againttjfee|t>  onAiMff 
riM^  fi^  y^^  till  the  offender  has  effected  his  retr^t  with  t  he  property,  or  the  assis^oeof 
..^CXvvU^  ?  the  public  authorities  is  obtained,  or  the  pfop-erty  has  been  recovered. 

Third. — ^The  right  of  private  defence  of  property  against j[Q]]J)fi^  condiHtts 
/  *  I  ,..^-  as  long  as  the  offender  causes  or  ^'^^mptff  tfl  ?tV^^  *Q  ^"^  person  death  orhmt 
V  i^  \  or  wrongful  restraint,  or  as  long  as  the  fcftr^^JMtJBL^!!^!:^^ ^^  instant S»t 

%  Qt  inSanTpf '•^'^al  restraint  contim|gr^^^^^*'^'"'^  ■ 

Fourth, — The  right  of  private  defence  of  property  against  ^[U|UB|lj£g- 
pass  or  yischief  continues  as  long  as  the  offender  continues  in  thecomo^^^ 

•  qTSlTnlnaFtrespass  or  mischief. 

/V^M.— The  right  of  private  defence  of   properly  against  hgiisc;bi 
%byniighl  conlinues  as  long  as  the  house-trespass  which  has  been  begun 
house-breaking  conlinues.  * 

An  affray  having  taken  place,  both  parties  turned  out  armed  with  deadly  weapons.  HeU 
that  there  was  no  right  of  private  defence,  as  both  parties  well  knew  beforehand  what  was 
likely  to  happen.     The  factory  had  no  righ  t  forcibly  to  attempt  to  sow  indigo  in  land  already 

•  sown  with  corn,  although  it  was  indigo-contract  land.  The  villagers  bad  no  right  to  Oppose 
force  to  force,  the  police-station  being  near  at  hand. — Rrg.  v.  Jrolall,  3  Wyman's  Rev., 
Civ.,  and  Crim.  Reporter  21 ;  7  W.  R.  34.     [Glover  and  Kemp,  JJ.  Feb.  18,  1867.] 

*  *  Where  land  in  the  possession  of  A  was  encroached  on  by  the'servants  of  B,  who  com- 

iltx^^  mitted  mischief  on  the  land,  and|he  servants  of  A  assembled,  and  resisted  the  encroadmyent^ 

^  I         ^  the  High  Court  declined  to  interfere  with  the  Magistrate's  order  convicting  the  senraatool 

A  of  unlawful  assembly,  as  there  was  no  error  in  law  in  the  order  of  the  Magistrate,  WW 

found  as  a  fact  that  the  right  of  defence  of  private  property  had  ceased  um^er  <^1^  jl  |,  tat 

of  the  Penal  Code.— Queen  v.  Rajkristo  Doss,  12  W.  R.  43.    [Ker^p  and  MarkWy.JJ^ 

Aug.  3,  1869.] 

«  *  Where  A  trespassed  on  the  lands  of  B,  whose  servants  seized  and  confined  A  till 

*  the  following  day,  when  B  gave  information  to  the  police,  it  was  held  that  the  conduct  of 

»   *  B  and  his  servants  in  confining  A  could  not  be  supported  on  the  ground  that  they  were 

exercising  the  right  of  private  defence  of  property  under  88.97^  I04^nd  105  of  the  Pepal 

.  Code.— Shurufooddin  v,  Kassinath,  13  W.  R.  64,    [Loch  and  Hobhouse,  JJ.  ^April 

•  23. 1870  3  • 

A  PARTY  of  persons,  consisting  of  some  five  peadas and  a  number  of  coq^essufficieot 
for  the  work  to  be  done,  went  to  a  spot  on  a  river  flowing  through  tne  lands  of  M  for  iw 
purpose  of  either  repairing  or  erecting  a  bund  across  it  to  cause  the  wat^r  to  flow  down  a 
chaoBel  on  the  lands  of  their  master  T.  The  river  at  the  time  was  almost  dry,  and  tlie 
party  did  not  go  armed  ready  to  fight  or  use  force,  and  they  did  not,  during  the  subsequeot 
jDccurrence,  use  force.  Having  arrived  at  the  spot-about  10  a.m.,  they  proceeded  to  vmrIe 
I.  at  the  bund  until  the  afternoon.    At  about  4  p.m.,  a  body  of  men,  consisting^of  about 

.  **  I  ,aoo  in  all,  m  any  of  them  armed  with  lathis,  and  headed  by  the  prisoners,  who  wore  scr* 

*  *  vants  of  M ,  ^  hich  had  been  seen  collecting  together  during  thcT  day,  proceeded  to  the  spot« 

and  about  25  or  30  pf  them  attacked  T's  men,  some  five  of  whom  were  more  or  less  se* 
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rerdy  wounded  with  the  lathis.  The  occuiteoce  resulted  in  the  conviction  of  some  of  i^  '^-Tf.^^ 
M's  servants  for  rioting  under  s.  147  of  the  Penal  Code.  M's  people  wholly  denied  any  i>  ^COlf^i^  #Xi« 
right  on  the  part  of  jT  to  construct  or  repair  the  bund,  and  had  previously  denied  ^^^  XPM^C*^^  TLUA 
existence  of  such  right,  and  refused  permission  to  T  to  exercise  it.  It  was  contended  that    if\^  .  P* 

the  assembly  of  M's  people  was  not  an  "  unlawful  assembly  ;  "  that  the  interference  by  T's  O^^vM^i^M^^^'i 
people  with  the  channel  of  the  river  justified  them  in  coming  to  stop  the  work;  and  thej^^^y  At    ' 

show  sind  use  of  force  in  compelling  them  to  do  so.      Held  that  the  prisoners  had  heen^^^r^ ^  mCL^ 
rightly  convicted.     4ield  farther,  that  as  no  right  of  private  defence  of  property  \^cQT\'4iir  iA* ,  If 
ferred  by^the  Penal  Code,  except  as  against  the  perpetrators  of  offences  under  the  Penal  ^  ^^^^C^ 

Code,  and  that  as,  upon  the  facts  of  the  case  as  found,  no  offence  had  h<><»n  c^prtmittpf^bv  C^^f^P  fpj  ryj 
T's  people,  their  acts  amounting  nierely  to  a  civil  trespass,  and  that  as  there  was  ng  press-  <viV^-      •  J7^ 
inff  nr  iinf5niiTitr[nj,r<fSTlitj  nf  n  rinri  inrnring-  rhtit  thrrr  nrntT  not  time  to  have  recourse  ^  tfiiA^^^^J% 
to  the  protection  of  the  public  authorities,  no  question  as  to  the  right  of  private  defence  ^L^y.^  ^6^^!. 
arose  ift  the  cade.     It  was  further  contended  that  M's  people  did  not  assemble  to  enforce   g^  2i  ^^^"T^ 
a  rfgl^t  or  supposed  right  within  the  terms  of  s.  141  of  the  Penal  Code^but  to  defend  a  A^JL  ^LAajL^a 
righ^and  thai  such  action  did  not  make  the  assembly  an  unlawful  one.     H^eld  that  they  ''•^ft^x*^*'^  • 
wer^lnembers  of  an  assembly,  the  common.object  of  which  was,  by  show  ofcriwimil  force,     ^  ,    ^ 
and  by  criminal  force,  if  necessary,  to  enforce  the  right  to  keep  the  river  channel  clear  by    "  '*' 

^preventing  the  construction  of  the  bund,  and  by  demolishing  it  so  far  as  it  was  construct- 
ed, and  that  the  case  came  within  s.  141,  para.  4.  Queen  v.  Mitto  Sing{^  W.  R.,  Cr., 
Ai).  Shunker  Singh  v.  Burmah\Mahto  (23  W.  R,,  Cr.,  25),  and  Birjoo  Singh  v.  Khub 
Loll  (19  W.  R.,Cr.,  66),  referred  to  and  commented  on.— Ganouri  Lall  Das  «.  Queen- 
Empress,  I   L.  R.,  16  Cal.  206.     [Pigot  and  Macpherson,  JJ.    Jam  14,  1889] 

The  third elause  of  s.  99  of  the  Indian  Penal  Code  must  be  read  with  the  first  clause  * 

of  s.  105.  The  right  of  private  defenceof  property  commences  when  a  reasonable  appre- 
hefipioQ  of  danger  to  the  property  commences.  Before  such  apprehension  commences, 
the  owner  pf  the  property  is  not  called  upon  to  apply  for  protection  to  the  public  authft-  • 

rities.  The  apprehension  which  justifies  a  recourse  to  the  authorities  ought  to  be  based  on 
some  Infuiiiialiuii-ef  sdlffffnt^TncTSs  to  the  time  and  place  of  the  danger  actually  threaten- 
ed. rfThe  accused  No.  1  received  information  one  evening  that  the  complainants  infend'  ' 
ed  to  g<A)n  his  land  on  the  following  day,  and  uproot  the/uvart  seed  sown  in  it  At  about 
3  o'clock  next  morning  he  was  informed  that  the  complainants  had  entered  on  his  land,  and 
were  ploughing  up  the  seed.  Thereupon  he  at  once  proceeded  to  the  spot,  followed  by 
the  other  accused,  and  remonstrated  "with  the  complainants.  The  complainants,  without 
paying  any  attention  to  his  remonstrances,  commenced  an  attack  on  the  accused.  In  the 
fight  which  ensued,  both  sides  received  serious  injuries,  and  the  leader  of  the  complain-  * 

ants'  party  was  killed.  The  accused  were  thereupon  charged  and  convicted,  under  ss.  304, 
1 14, 325,  and  323  of  the  Indian  Penal  Code,  of  culpable  homicide  not  amounting  to  murder, 
of  voluntarily  causing  grievous  hurt,  and  of  causing  hurt.    Hetd^  reversing  the  convictions,*  ^ 

tha4,  the  complainants  t>eing  the  aggressors,  the  accused  ^ad.  under  the  circumstances,  the 
right  of  private  defence,  both  of  person  and  of  property,  and  that,  in  the  exercise  of  this  % 

right,  they  did  not  inflict  more  harm  than  was  necessary.     Held,  ahso,  that  the  accused 
were  not  bound  to  act  on  the  information  received  on  the  previous  evening,  and  seek  the 
protection  of  the  9ublic  authorities,  as  they  had  no  reason  to  apprehend  a  night- attack  on    ' 
ttfeir  property. — Queen-Empress  v.  Narsang  Pathabhai,  I.  L.  R.,  14  Bom.  441.    [Bird-'' 
wood  and  Jardine,  J  J.    Jan.  8,  13,  1890.]  • 

106.  If,  in  the  exercise  of  the  right  of  private  defence  against  an  assanlt  *  * 

.  Right  of  private  de  fence  which  reasonably  causes  the  apprehension  of  death, 
a^ahUt  deadlv  assau  It  when    the  defender  be  SO  situated  that  he  cannot  effectually  «    * 

there  is  risk  of  harm  to  inno-  exercise  that  right  without  lisk  of  haim  to  an  inno- 
cent  peison»  ♦  cent  person,  his  right  of  private  defence  extends  to        ^ 

the  running  of  that  risk. 

Illustration, 
/•        .  • 

A  is  attacked  by  a  mob  who  attempt  to  murder  him.     He  cannot  effectually  exercise         « 
his  u^^pi  private  defence  without  firing  on  the  mob,  and  he  cannot  fire  without  risk  of  * 

harming  young  children  who  are  mingled  with  the  mob.     A  commits  no  offence  if,  by  so  •      . 

firing,  he  harms  any  of  the  children. 

^  Cc-^  .5m-.«^L*-*.w* ,  c^yf-^^  ^^^'^^  '^.'T^ 
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ABETMENT. 

CHAPTER  v.* 

Of  Abbtmbnt.  » 

'J  *  who —  •  . 

C^4t^Vs   —   /iW/— Instigates  any  person  to  do  that  thing;  or,        • 

Secondly — Engages  with  one  or  more  other  person  or  person^  in  any 

^  conspiracy  for  the  doing  of  that  thing,  if  an  act  or  illegal  omission  takes  place 

in  pursuance  of  that  conspiracy,  and  in  order  to  the  doingSi^at  tbing  ;  or. 

Thirdly — Intentionally  aids,  by  any  act  or  illegal  omission,  the  doyig  of 
that  thing.       «  * 

Ex^lanaiion  /.^A  person  who,  by  wilful  misrepresentation,  t)r  by  ^al 
concealment  ot  a  material  fact  which  he  is  bound  to  disclose,  voluntarily  causes 
or  procures,  or  attempts  to  cause  or  procure,  a  thing  to  be  done,  i§  ^aid  tn  ig^ 
sttgate  the  doing  of  that  thing.  "•         ^ 

Illustration, 

.  A,  a  public  officer,  is  authorized  by  a  warrant  from  a  Court  of  justice  to  apprdiend 
Z.  B,  knowing  that  fact,  and  also  that  C  is  not  Z.  wilfully  represents  to  A  that  C  is  Z, 
and  thereby  intentionally  causes  A  to  apprehend  C.  Here  B  abets  by  instigation  the  ap- 
prehension of  C. 

^^^^gjjl^gij^jjg^^^— Whoever,  either  prior  to, or  at  the  time  of,  the  commissi 
oNanact,  Joes  anything  in  order  to  facilitate  the  commission  of  that  act,  and 
thereby  facilitates  the  commission  thereof  JaiaaiilftdW^ll^giJJj^of,ti3y(lb 
'\  In  drawing  up  a  chargeof  abetment,  the  section  of  the  principal  offence,  andth%sec- 
tion  of  this  chapter  (v.)  which  the  case  covers,  should  be  mentioned,  with  the«circum- 
stances  which  bring  the  offence  under  the  particular  section  of  this  chapter. — i  W.  R .,  Cr. 
L.,  9;  2W.  R.,  Cr.  L.,  1,8. 

When  one  person  is  accused  of  committing  any  offence,  and  another  of  abetment  of 
such  offence,  they  may  be  charged  and  tried  together,  or  separately,  as  the  Court  thinks 
fit.— Crim.  Pro.  Code  (Act)  X.  of  1882),  s.  239. 

Wherb  a  person  has  given  security  to  be  of  good  behaviour,  the  abetment  by  him  of 
%ny  offence  punishable  with  imprisonment,  wherever  it  may  be  committed,  is  a  breach  of 
the  bond.— Crim.  Pro.  Code  (Act  X.  of  1882),  s.  121. 

A  CHARGE  of  abetment  may  be  enquired  into  or  tried  either  by  the  Court  within  the 

local  limits  of  whose  jurisdiction  the  abetment  was  committed,  or  by  the  Court  within 

the  local  limits  of  whose  jurisdiction  the  offence  abetted  was  committed. — Crim.  Pro. 

VCodc  (Act  X.  of  1882),  s.  180,  illus.  a.  ^  ^ 

Persons  present,  and  abetting  a  boy  to  set  fire  to  the  pile  upon  which  a  widow  volun- 
t|ril¥-faurnt  herself, "were  guilty  themselves  o^j||||gUi|^bfitfiUfiid£.  One  who  took  no  active 
part  in  causing  the  death,  but  induced  the  WiC^v  to  return -to  th^pile.  was  guilty  of  abut- 
ment of  suicide— I  R.  J.  P.  J.  174,  vCOs^  tmJm  fe  (TflU^  ^£to  i^^^T^^^^^uo  h^C^'fi 

Abetment  of  the  issue  of  a  false  certi6cate  of  summons.  Although  there  was  no 
chaukidar  in  |he  village  of  the  name  appearing  on  the  receipt,  acknowledging  due  service, 
the  prisoner  was  acquitted  in  the  absence  of  proof  of  guilty  knowledge  or  belief,  it  being 
probable  that  he  (an  utter  stranger  in  the  village)  was  deceived  by  the^illager^ — Queen 
V.  Hissamuddeen,  3  W.  R.  37.     [Kemp  and  Seton-Karr,  JJ.    June  27,  1863.J  • 

There  can  be  no  conviction  for  abetment  of  murder  without  proof  of  murder.  A 
husband,  or  thSse  who  aided  him,  cannot  be  convicted  of  kidnapping  for  taking  away  his 

. ^ 

*  The  following  chapters,  namely,  IV.  (General  Exceptions),  V.  (Abetmen|),  -and 
XXin.  (Attempts  to  Commit  Offences)  apply  to  offences  punishable  under  ss.  42j  * 


•      *         2Q4^^nd  30d^pf-and  Chaps.  IV.  and  V.  apply  to  offences  punishable  under  ss.  ^^\^^ 
'Snd  22sA.--^t  XXVn.  of  1870,  s.  13.  "^^ 
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Ghap.  \f.3  ABETMENT. 

o\A  wife ;  but  they  are  guilty  of  rioting  if  they  carry  out  the  husband's  object  of  getting 
**         '  '  '       ite  by  torce  and  violence,  and  in  the  darkness  of  ni, 


'<y 


Kon  of  his  wite  by  torce  and  violence,  and  in  the  darkness  of  night. — Queen  v. 
AsKUR,  W.  R.,  Sp.,  12.     [Steer  and  Seton-Karr,  J  J      Feb.  22,  1864.] 

Proof  of  dishonest  or  fraudulent  intent  is  necessary  for  a  conviction  under  s.  496  of 
the  Penal  Code  of  falsely  going  through  the  ceremony  of  marHage.  The  mere  act  of  al- 
lowing. tHb  marriage  to  take  place  at  one's  house  does  not  amount  to  the  abetment  of  an 
illegal  marriage. — Q^een  v.  Kudum,  W.  R  ,  Sp.,  13.  [Steer  and  Morgan,  JJ.  Feb. 
24,  1864.]^ 

The  prisoners  having  been  sentenced  for  abetment  of  abduction  of  a  woman  under 
Ss.  109  and  498  of  the  Penal  Code,  and  for  wrongful  confinement  of  her  under  s.  343,  held 
that  both  S4|ptenc^^^i^frj4  not  stand,  and  that,  as  the  essence  of  the  case  was  abduction,  the 
prisoners,  as  abettors^therein,  should  be  punished  for  it  alone. — Queen  v.  Ish  warChunder 
JoGi,  ^  R.,  S<J.,  21.  [Loch  and  Seton-Karr,  JJ.  April  12,  1864.] 
♦  t 

When  t^o  persons  take  an  active  part  in  a  murder,  th^y  become  principals  in  the     « 
first  ^gree,  though  one  of  them  only  may  have  been  the  actual  killer.     If  one  stood  by  * 

whilst  the  crime  was  being  committed,  he  would  be  an  abettor. — Queen  v.  Jan  Mahomed, 
J  W.  R.  49.     [Kemp  and  Glover,  JJ.     Dec.  26,  1864.] 

The  conviction  of  a  police-inspector  for  having  abetted  the  bringing  of  a  false  charge 
of  murder  quashed,  because  it  was  not  distinctly  shown  that  he  preferred  the  charge  maid 
^-— Quebnv.MuthoorapershadPanday,  2  W.  R.  9.    [Kemp  and  Glover,  JJ.   "Jan. 

A  person  can  be  convicted  of  abetment  of  theft  under  the  1st  explanation  of  s.  107    •  i^y 
of  the  Penal  Code  only  if  he  either  procures,  or  attempts  to  procure,  the  commission  of  the 
the^     Mere  subsequent  knowledge  of  the  offence  is  insufficient. — Queen  v.  Shumeerud- 
oseNi  2  W.  R.  40.     [Kemp  and   Glover,  JJ.     Mar.  14,  1865.]  x     « 

Knowing  of  a  design  to  commit  a  dacoity,  and  voluntarily  concealing  the  existence 
of  tlfat  design  with  the  knowledge  that  such  concealment  would  facilitate  the  com miasioiy 
of  daCbi^,  does  not  amount  to  an  abetment  of  the  dacoity. — Queen  v.  Jhugroo,  4-W. 
R.  2.     [Seton-Karr  and  Jackson,  J  J.    Sep.  4,  1865.] 

To  aniount  to  the  offence  of  extortion,  property  must  be  obtained  by  intentionally 
putting  a  person  in  fear  of  injury  to  that  person,  and  thereby  dishonestly  inducing  him 
to  part  with  hit  property.  The  mere  issue  of  a  hukumnama  (to  correct  statistical  inform- 
ation) by  a  police-officer  is  no  legal  ground  for  a  conviction  of  abetment  of  cheating  or 
of  extortion. — Queen  v.  Meajan,  4  W.  R.  5.    [Kemp  and  Seton-Karr,  JJ.  Sep.  9,  1&5.] 

Persons  punished  as  principals  cannot  also  be  punished  for  abetment  of  the  same* 
offence. — Queen  v.  Jeetoo  Chowdhry,  4  W.  R.  23.     [Loch  and  Glover,  JJ.  Nov.  8, 
186^.]  • 

Held  that  the  prisoners  could  not  be  convicted  of  abetment  of  grievous  hurt  and  of 
abetment  of  riot  alter  having  been  convicted  of  both  charges  as  principals.  As,  however, 
the  evidence  credited  by  the  jury  was  held  by  the  High  Court  to  support  a  conviction  of 
culpable  homicide,'  and  as  the  prisoners,  even  on  their  conviction  on  the  lesser  charge 
of  grievous  hurt,  might  have  been  sentenced  to  a  much  heavier  punishment  than  had  been 
pa^ed  on  them,  their  punishment  was  not  reduced. — Queen  v.  Ramnarain  Josh,  4  W. 
R.  SJ.   J^Kemp  and  Seton-Karr,  JJ.     Dec.  21,  1865.] 

The  prisoner  asked  a  witness  tasuppress  certain  facts  in  givinghis  evidence  against 
,the  |irl90iier  t>efore  tie-Depoty^agistrate  on- «  charge  uf  defauintiuiH  /A'M^hat  this 
was  atetment  of  giving  false  evidence  in  a  stage  of  a  judicial  proceeding,  and  was  triable 
before  a  Court  of  Session  only. — In  re  Andy  Chettv,  2  Mad.  H.  C.  R.  438.  [Frere  and 
Inne8,JJ,    Aug.  12,^1865.] 

The  conviction  of  certain  persons  as  abettors  of  culpable  homicide  in  havi|ig  looked 
en  pMsively  at  a  suttee  was  upheld  on  appeal.  Campbell,  J.,  in  passing  judgment  in  the 
case,  made  the  following  remarks  :  "  The  more  important  question  remains  behind — whe- 
tWaU  persons  in  the  position  of  the  appellants  are  not,  by  the  mere  act  of  going  to  a 
sottai^aiMl  giving  it,  by  their  presence,  their  countenance  and  support,  guilty  of  abett  ^  s 
0^ Suttee,  even  though  nothing  more  active  can  be  proved  against  them.  It  would  \/ 
I9  be  very  dangerous  to  let  it  be  supposed  that,  so  long  as  it  cannot  be  proved  that  a 
Woi^ht  the  faggots  or  the  fire,  he  may  give  the  utmost  moral  and  actual  support  to  a 
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^c.  107.]  ^  ABETMEPfr.  [CHAr.  V. 

suttee  with  impunity.  Practically,  I  believ^,  spectatot&.are  most  powerful  abettofp  .... 
I  am  inclined  to  think  that  every  man  of  education  or  intelligence  who  goes  to  a  svttcc, 
and  stands  an  unopposing  and  passively  supporting  spectator,  does,  lyr  evenr  step  tfMrardi 
the  suttee,  commit  an  act  of  abetment. — Queen  v,  Jhotee  Singh,  i  R.  J.  P.  J.  246*  Tfct 
above  ruling  is  contrary  to  the  remarks  ot  the  Indian  Law  Commissioners  on  the  Fenai 
Code  and  to  the  following  cases :  Queen  v.  Gora  Chand  Gope^  5  W.  R.  45  \mQu0ek  r* 
Goburdhun  Bcra^  6  W.  K.  80 ;  GopcU  Chutrder  Sirdar  v.  Foolmoni  Bewa,  I.  X.  r!, 
8  Cal.  728 ;  S.  C,  1 1  C.  L.  R.  223. 

In  the  case  of  Queen  v.  Jhotee  Singh  (i  R.  J.  P.  J.  246),  it  was  held  by  CaiApbdlnd 
Kemp  |hat  persons  who  looked  on  passively  at  a  suttee  were  rightly  convicted  of  abeCment 
of  culpable  homicide.  But  from  the  following  remarks  of  Sir  Byi|es  Peacock  in  anotber 
case,  it  will  be  seen  that  a  contrary  and  more  sensible  opinion  was^l9^ertaiIl^}  "If  tbt 
object  and  design  of  those  who  seized  Amoordee  was  merely  to  take»him4o  theteaaw 
a  charge  of  theft,  and  it  was  not  part  of  the  common  design  to  beat  liim,  they  wdoULMt 
all  be  liable  for  the  consequence  of  the  beating,  merely  because  they  were  present «  It  b 
laid  down  that,  when  several  persons  are  in  company  together  engaged  in  one  ca^gaM. 
purpose,  lawful  or  unlawful,  and  one  of  them,  without  the  knowledge  or  consent  iA  tkt 
others,  commits  any  offence,  the  others  will  not  be  involved  in  the  guilt  unlets  CiM  set 
done  was  in  some  manner  in  furtherance  of  the  common  intention.  It  is  also  said  thit^ 
although  a  man  is  present  when  a  felony  is  committed,  if  he  take  no  part  in  it,  andcto  not 
act  in  concert  with  those  who  committed  it,  be  will  not  be  a  felon,  merely  because  Wdiel 
not  attempt  to  prevent  it,  or  to  apprehend  the  felon.  But  if  several  persons  go  0«t  to- 
gether for  the  purpose  of  apprehending  a  man,  and  taking  him  to  the  thana  on  acliafga<< 
theft,  and  some  of  the  party,  in  the  presence  of  the  others,  beat  and  ill-treat  the  mao  in  1 
cruel  and  violent  manner,  and  the  others  stand  by  and  look  on,  without  endeavonrin^ 
to  dissuade  them  from  their  cruel  and  violent  conduct,  it  appears  to  me  that  those 
h^ve  to  deal  with   the  facts  might  very  properly  infer  that  they  were  all 


parties,  and  acting  in  concert,  and  that  the  beating  was  in  furtherance  of  a  common^ 
sign.  I  do  not  know  what  the  evidence  was.  All  1  wish  to  point  out  is  that  aH  whotie 
^refcnt  do  not  necessarily  assist  by  their  presence  every  act  that  is  done  in  their  pMeiDce^ 
nor  are  consequently  liable  to  be  punished  as  principals."— Queen  «.  Gora  Oiawd 
GoPE,  5  W.  R.  45;  B-  L.  R.,  Sup.  Vol.,  443;  1.  Ind.  Jur.,  N.  S.,  177;  1  Wyman's  ReT.i 
Civ.,  and  Crim.  Rep.  43.     [Peacock,  C.J.,  and  Trevor  and  Norman,  JJ.  Mar.  3,  1866.] 

Where  a  constable  and  others  enter  a  house,  and  apprehend  certain  persons  as  gam^ 

biers,  and  afterwards  release  them  on  payment  of  a  sum  of  money  by  the  latter,  tb« 

offence  committed  is  not  house-trespass  and  extortion,  but  taking  a  bribe  as  r^;ards  tba 

constable,  and  abetment  of  that  offence  as  regards  the  others. — Govt.  v.  Ma  hom^d  HosseihJ 

•5  W.  R.  49'     [Norman  and  Campbell,  J  J.  Msu*.  5,  1866.] 

The  prisoners  having  abetted  an  assault,  and  murder  having  been  committed,  ^r/4 
under  the  peculiar  circumstances  of  the  case,  that  they  were  guilty  of  abetment  of  grievott 
hurt,  and  not  abetment  of  murder.— Queen  v,  Goluck  Chung,  5  W.  R.  75.  [Campbefl 
and  Macpherson,  JJ.     April  28,  1866.] 

Held  that  it  is  not  necessary  in  a  case  of  extortion  under  the  Penal  Code  that  fhi 
threat  should  be  used,  and  the  property  received,  by  one  and  the  same  individual,  nor 
that  the  receiver  should  be  charged  with  abetment,  although  that  might  be  done. — Reg. 
V.  Shankar  Bhaovat,  2  Bom.  H.  C.  R.394-    [Couch,  C.J.,  and  Warden,  J.  July  i^,  1866.] 

A  if^gTgp  jg  not  criminally  responsible  for  the  wrongful  act  of  a  servant,  unhas  |m 
can  be  shovw  to Vave  expressly  ftnthQ^jzed  it.^^uFPKR  amv  khav  n  t^niJiM  fjvngd 
KiTanT^  A/V.  k.  Oo.     [Norman  and  Seton-Karr,  JJ.  Aug.  27,  1866.] 

Held  that  the  prisoners,  having  abetted  the  suicide,  were  rightly  convltted  l^  tht 
Judge  for  that  offence.  The  sentence  was  mitigated  under  the  circumstances.— Govt, 
V.  GoPAUL  SiNG,  I  Agra  H.  C.  R.  21.  [Pearson  and  Turner,  J  J.,  and  Spankie,  Offg.J« 
Sep.  10,  1866.] 

«  A  person  may  be  convicted  of  murder  on  his  own  confession.  Where  a  master  tt^« 
companies  a  servant,  knowing  the  latter's  intention  to  commit  murder,  and  is  present  at 
the  commission  of  the  murder,  although  he  struck  no  blow,  still  he  is  guilty  as  a  |ftitici|M|| 
the  only  reasonable  presumption  being  that  both  were  acting  with  a  comoion  idteiit^ 
Queen  v,  Hyobr  Jolaha,  6  W.  R.  83.    [Kemp  and  Markby,  JJ.    Sep-  ai,  1866.] 

t  ?»  ] 
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Chap,  V^.J  ABETMENT.  [Sec.  log. 

*  I'iiisoMBR  was  present  at  a  murder  witbout  being  aware  that  such  an  act  was  to  be 
commftted.^  Through  fear  he  not  onJy  did  not  interfere  to  prevent  the  commission  of  the 
crime,  but  joined  the  murderers  in  concealing  the  body.  Held  that  he  was  guilty,  not  of 
abetment  of  niUrderfbut  causing  the  disappearance  of  evidence  of  a  crime  under  s.  201  of 
the  Penal  Code.— Queen  v.  Goburdhun  Bera,  6  W.  R.  80.  [Loch  and  Pundit,  JJ.  Oct. 
4,  1866.]  ^ 

Where  several  prisoners  were  all  Concerned  in  a  case  of  torture,  and  were  prosecut- 
ing a  common  object^  each  was  held  guilty  as  a  principal,  and  not  as  an  abettor  of  others. 
—Qi^BBN^.  Tarineb  Churn  Chuttopadhva,  7  W.  R.  3.  [Kemp  and  Markby,  JJ, 
Jan.  3,1867.] 

Threb  personsjj^put  up  a  fourth  to  personate  one  whose  authority  was  required 
to  complet#a  coit^^^  of  immoveable  property,  were  held  guilty  uQder  s.  94  of  the 
Rcgiitration  Aa(X>«.of  x866).^0uEEN  v,  Solbbmoddbbn,  7  W.  R.  63.  [Seton-Karr, 
J.  ^9f6,  1867.] 

"^here  QfsLlsely  represented  himself  to  be  U,  and  the  writer  of  a  Socoment  signed 
by  Uf^nd  T,  knowing  that  C  was  not  U,  and  had  not  written  such  document,  adduced  C 
as  U,  an)d  as  the  writer  of  that  document,  held  that  T  ought  to  have  been  convicted  on  a 
|hargeof  abetting  the  giving  of  false  evidence. — Queen  v.  Chundi  Churn  Nath,  8W. 
K.  s.      [Jackson  and  Hobhouse,  J  J.     June  4,  1867.] 

Under  s.  94,  Act  XX.  of  1866,  an  abettor  may  be  punished  more  severely  than  his 
principal  can  be.— Qubbn  v.  Gopal  Prosad  Sein,  8  W.  R.  16.  [Seton-Karr  and  Mac- 
Pl>«««i,  JJ.    Jane  15,  1867.] 

A  PRISONER  who  consented  to  form  one  of  a  party  who  committed  theft,  and  resiled 
from  his  Agreement,  but  was  present  at  the  commission  of  theft,  does  not  come  within 
d.  d^  g.  107,  Penal  Code,  and  ought  not  to  have  been  convicted  of*the  theft,  but  of  the 
abetment  thereof  under  cl.  3,  s.  107.  and  s.  109,  Penal  Code,  read  together.— Queens. 
BoooMUN  M008HUR,  8  W.  R.  78.    [Glover,  J.     Oct.  30,  1867.! 

Where  a  prisoner,  who  appealed  to  the  Commissioner  from  an  order  of  an  asse*sso/ 
aader  ASt  XXI.  of  1867,  filed  a  stamp-paper  for  a  copy  of  the  assessor's  decision  after  the 
period  of  appeal  had  elapsed,  but  on  appeal  averred  that  he  filed  the  stamp-paper  before 
the  time  for  appealing  bad  elapsed,  and  fraudulently  obtained  a  certificate  to  that  effect, 
vkicb  was. antedated,  it  Was  held  that  he  was  guilty  of  having  abetted  the  commission  of 
a  forgery  of  a  document  within  s.  463  and  cl.  i,  s.  464  of  the  Penal  Code.  The  evidence 
of  a  prisoner  taken  by  a  Collector  cannot  be  used  agsunst  him  on  biatrial  before  a  Magis- 
trate.— Queen  v,  Sookhmoy  Ghose,  10  W.  R.  23.    [Loch  and  Glover,  JJ.  July  25,  186JB.J 

Where  A  intended  to  register  a  deed,  but  was  too  ill  to  do  so,  and  B,  who  was* 
knof  n  to  A,  personated  A,  and  had  the  deed  registered  in  her  name,  it  was  held  that  in 
the  absence  of  anything  to  prove  that  it  was  intended  to  defraud  anybody,  A  was  not 
guilty  of  cheating  by  personation  under  s.  4x9  of  the  Penal  Code,  but  of  an  offence  under 
s.  93  of  the  Registration  Act  (XX.  of  1866).  C  and  D,  who  abetted  A,  were  convicted 
of  an  offence  under  s.  94  of  the  said  Act  XX. — Revision  of  Proceedings  in  the  Case 
ot*LooTHY  Bbwa',  II  W.  R.  24;  2  B.  L.  R,,  a.  Cr.,  25.  [Norman  and  Jackson,  JJ. 
Mar.  31,  1869.] 

»Wjierb,  of  several  persons  constituting  an  unlawful  assembly,  some  only  are  armed 
vith  st)tks,  and  A,  one  of  them,  is  not  so  armed,  but  picks  up  a  stick  and  uses  it,  B  (the 
master  of  A),  who  gave  a  general  order  to  beat,  is  guilty  of  abKettinff  the  assault  made  by 
lA.— ^UBBN  V.  Rassokoollah,  12  W.  R.  51.  [Glover  and  Mitter,  J  J,  Sep.  2,  1869.] 

Held  that,  where  A  gave  a  dao  to  B,  who  had  given  out  his  intention  to  coerce  the 
party  agaii^  whon^  he  was  acting,  and  who  inflict^  grievous  hurt  on  such  party  with 
the  010,  A  was  guilty  of  abetment  within  the  second  head  of  the  third  clause  of  s.  107  of 
the  Penal  Code.*-QuBBN  v.  Eshan  Meah,  12  W.  R.  52,  [Glover  and  Mitter,  JJ.  Sep. 
3.1%] 

^  To  make  a  master  criminally  responsible  for  an  offence  committed  by  his  servants,  it  - 
inmst  be  shown  that  there  has  been  some  act  or  illegal  omission  on  the  part  of  the  mastMr 
whawhpUi  abetted  the  offence,  or  some  prior  instigation  or  conspiracy.     Evidence  not 
adaiWMe  cannot  be  received  as  corroborative  proof.— Crown  Prosecutor  v.  Sham* 
SUMDIB,  I  N.-W.  P.  31a     [Pearson  and  Turner,  JJ.    Sep.  3»  18*} 
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An  omission  to  give  information  that^a  crime  has  been  committed  does  not,  mAe 
8.  107  of  the  Penal  Code,  amount  to  abetment,  unless  such  omission  involves  a  Ufeackci 
a  legal  obligation.  [See  ss.  44  and  45  of  the  Criminal  Procedure  Code  (Act  X.  of  iSSfl). 
—Queen  v.  Kh adim  Sheik,  4  B.  L.  R  ,  A.  Cr.,  7.    [Loch  and  Glover*Jj.  Jfov.  23, 1869J)] 

The  substantive  law  applicable  to  a  British-born  subject  tried  in  the  High  Cooft  of 
Judicature  at  Bombay  for  destroying  a  British  ship  on  the  high  seas,  at  a  dlstaocfe  of 
more  than  three  miles  from  the  shores  of  Britisl)  India,  is  the  English  law,  and  not  die 
Penal  Code,  notwithstanding  the  provisions  of  Stat.  30  and  31  Vic,  c.  124,  s.  11.  Tte 
same  substantive  law  is  applicable  to  prisoners  who  conspire  together  in  Bombay  to 
destroj^such  ship  on  the  high  seas,  and  such  ship  is  so  destroyed  in  consequence.*  Hm  pro* 
cedure  applicable  in  such  cases  is  the  ordinary  criminal  proced|Ujeof  the  High  Coart* 
The  question  whether  the  Indian  Legislature  has  power  to  legisial^Rrith  ftfcrcnee  l» 
offences  committed  on  the  high  seas  considered  There  is  not  any  Aoi  of  the  l»diaa 
Legislature  now  in  force  which  provides  for  the  offence  of  destroying  a  ship  when  ofoi* 
mitted  at  a  greaftr  distance  than  three  miles*  from  the  coast,  or  for  the  abetment  in  Bdtidi 
India  of  such  an  offence  so  committed. — Reg.  v.  Elmstone,  WhitwellT^  a/.|  T^OO* 
H.  C.  R.  89.     [Westropp,  C.J.,  and  Bayley  and  Green,  JJ.    July  32,  30,  1870.] 

Evidence  that  a  woman  prepared  herself  to  commit  suicide  in  the  presence  of  tbe  ac« 
cused,  that  they  followed  her  to  the  pyre,  and  stood  by  her,  her  step-sons  crying,  "lUai 
Ram,"  and  one  of  the  accused  admitting  that  he  told  the  woman  to  say,  "Ram,  Ram," 
and  she  would  become  "  suttee,"  prov^^qt|va£onoLYance  and  unequivocal  conntcMijCC  of 
the  suicide  by  the  accused,  and  justifies  the  inference  that  they  Tiaa  engagecl  wi{b  bo^  fn  a 
conspiracy  for  the  commission  of  the  suttee. — Reg.  v.  Mohit  Pandev,  3  N.-W.  P.  316 
[Pearson,  J.    Sep.  6,  1871.] 

The  Sessions  Court  at  Patna  was  held  to  have  jurisdiction  to  try  the  offence  of  riieU 
ment  of  waging  war*against  the  Queen,  though  the  waging  of  war  did  not  take  plact  ia 
Pttna,  the  rule  of  law  as  to  abetment  being  that,  where  parties  concert  together,  andhwur 
a  common  object,  the  act  of  one  of  the  parties,  done  in  furtherance  of  the  common  obJMt 
andyn  pursuance  of  the  concerted  plan,  is  the  act  of  the  whole.  The  jurisdiction  of  the 
S^sions  Court  at  Patna  was  not  affected  by  the  erroneous  statement  in  the  charge  fA  the 
abetment  having  taken  place  at  Calcutta,  when  the  evidence  was  sufficient  to^how  the 
abetment  at  Patna,  such  erroneous  statement  being  an  error  or  defect  in  the  charge  whid^ 
is  cured  by  s.  537  of  the  Code  of  Criminal  Procedure,  1882.— Queen  v.  Ameer  KmswI 
17  W.  R.  15  ;  9  B.  L.  R.  36.  [Couch,  C.J.,  and  Jackson  and  Macpherson,  JJ«  Dec.  il^ 
1871.3 

The  carrying  off  of  certain  buffaloes  belonging  to  the  complainant  by  order  of  tlieac 
cused,  and  the  retention  of  them  in  the  custody  of  the  latter's  servant,  were  held  toamouoi 
*to  an  abetment  of  theft  as  defined  in  the  Penal  Code. — In  the  Matter  of  Tarinek  Pbo 
SAUD  Banerjee,  18  W.  R.  8.    [Kemp  and  Glover,  JJ.  June  14,  1872.] 

The  lower  Criminal  Courts  cannot  punish,  as  abettors,  persons  who  gave  evideoo 
in  support  of  false  charges,  or  rather  charges  found  by  such  Courts  to  be  false.  S.  id 
of  the  Penal  Code  does  not  contemplate  any  acts  of  subsequent  abetment,  or  provide  fo 
the  punishment  of  such  offences,  except  when  they  are  such  as  are  defined  in  ss.  si2ti 
218.— Queen  v.  Paun  Pundah,  18  W.  R.  28 ;  9  B.  L.  R.,  Ap.,  16.  [Kemp  and  Glover 
JJ.    July  II,  1872.] 

It  is  not  necessary  to  constitute  the  offence  of  abetment  that  the  act  abetted  should  b 
committed.— Reference  in  the  Case  of  Dinonath  Burooa,  18  W.  R.  32.  [Kemp  aw 
Glover,  J  J.    July  24,  1872.] 

S.  30  o^the  Evidence  Act  (I.  of  1872)  ought  to  be  considered  with  great  strictneas,  am 
the  confession  of  one  person  is  not  admissible  in  evidence  against  another,  although  the  t\ 
are  jointly  tried,  if  one  is  tried  for  the  abetment  of  the  offence  f or  wly ch  the  q^her  is  on. 
trial. — Queen  v.  Jaffer  Ali,  19  W.  R.  57.     [Kemp  and  Glover,  JJ.    April  17,  1873.] 

In  order  to  convict  a  person  of  abetting  the  commission  of  a  crime,  it  is  not  only 

sary  to  prove  That  he  has  taken  part  in  those  steps  of  the  transaction  which  are  innocent, 
in  some  way  or  other  it  is  absolutely  necessary  to  connect  him  with  th<ye  steps  of  tbetn 
action  which  are  criminal.  There  can  be  no  offence  of  the  abetment  of  giving  false 
dence  unless  the  person  charged  with  abetment  intended,  not  only  that  the  statemetit  sh, 
be  made,  but  intended  that  the  statement  should  be  made  falsely. — Queen  v.  Niii*Ch, 
^ookerjee,  30  W.  R.  41.    [Markby  and  Birch,  JJ.    June  27,  1873.] 
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*  Wherb  a  foreign  subject,  resident  in  foreign  territory,  instigated  the  coinmission  of  an 
offenceVhich,  in  consequence,  was  committed  in  British  territory,  held  that  the  instigation 
not  having  taken  place  in  any  district  created  by  the  Code  of  Criminal  Procedure,  the  insti* 
gator  was  not  sftnenaBle  to  the  jurisdiction  of  a  British  Court  established  under  that  Code, 
s.  66.— Reg.  v.  Pirtai,  id  Bom.  H.  C.  R.  356.     [Melvill  and  West,  JJ.    July  19,  1873.] 

The  Magistrate  convicted  accused  of  abetting  the  giving  of  falseevidence  in  a  judicial 
case  proceedmg  before  himself.  Held  that,  as  by  the  proceedings  of  24th  March  1873  ^**® 
Magistrate  could  not  4iave  tried  the  peiSon  who  gave  false  evidence,  he  could  not  try  the 
abettor.— Pro.,  Nov.  6,  1873  ;  7  Mad.  H.  C.  R.,  Ap..  28. 

The  ftlfence  of  abetment  by  instigation  depends  upon  the  act  which  is  actually  done 
by  the  person  whom  heabets. — ^uebn  v.  Imamdi  Bhooyah,  21  W.  R.  8.  [Phear  an*a  Mor- 
ris, JJ.    Det.  I.  iSytfT 

WiiKRE  a  Itead-constable,  who  knew  that  certain  persons  were  likely  to  be  tortured  for 
the^i]^pose  of  extorting  confession,  purposely  kept  out  of  the  way,  It  wasiield  that  he  was 
guilty  of  abetment  under  the  words  of  s.  107  of  the  Penal  Code,  expl.  2. — Queen  v,  Kaleb 
CHutf^  Gamgoolv,  21  W.  R.  II.     [Markby  and  Birch,  JJ.     Dec.  4,  1873.] 

.  S  WAS  charged  with  the  preparation  of  a  certain  record,  and  was  in  the  habit  of  prepar- 
mg  it  from  certain  abstracts  made  and  read  to  him  by  D.  D  made  and  read  false  abstracts, 
whereby  an  incorrect  record  was  prepared.  The  Court  was  of  opinion  that  D  could  not 
strictly  be  held  to  have  committed  the  offence  described  in  s.  218  of  the  Penal  Code.  He 
was  guilty,  however,  of  abetment  of  the  offence  described  in  that  section,  and  not  the  less  so, 
that  S  bad  no  guilty  knowledge  or  intention  in  the  matter. — Queent.  Brij  Mohan  Lal,  7 
N.-W.  P.  134.     [Pearson,  J.    Jan.  25,  1875.] 

If  a  number  of  persons,  assembled  for  any  lawful  purpose,  suddenly  quarrel  with  an 
intruder  without  any  previous  intention  or  design,  they  do  not  commit  "  riot"  in  the  legal 
sen^  of  the  word.  To  prove  abetment  under  s.  107,  Penal  Code,  by  ^  illegal  omission,*'  it 
would  be  necessary  to  show  that  the  accused  intentionally  aided  the  commission  of  tffe 
oflence  by  his  non-interference. — Khajah  Noorul  Hossein  alias  Khaja  Wahbeo  Jan 
».  Fa|rb-Tonnerre,  24  W.  R.  26.    [Glover  and  Mitter,  JJ.    July  12,  1875.]  •     ^ 

TuB^ffence  of  abetment  under  the  Penal  Code  is  a  substantive  offence.  The  convic. 
tion  of  an  abettor  is,  therefore,  in  no  way  dependent  on  the  conviction  of  the  principal. — 
Reg.  V,  Makuti  Dada,  1.  L.  R.,  \  Bom.  15.     [West  and  Nanabhai  Haridas,  J  J.  Oct  12, 

M  instigated  Z  to  personate  C,  and  to  purchase  in  C's  name  certain  stamped  paper, 
in  consequence  of  which  the  vendor  of  the  stamped  paper  endorsed  C's  name  on  such  paper 
as  the  purchaser  of  it.  M  acted  with  the  intention  that  such  endorsement  might  be  used 
against  C  in  a  judicial  proceeding.  Held  that  the  offence  of  fabricating  false  evidenj!e  had^ 
been  actually  committed,  and  that  M  was  properly  convictjgd  ot  abetting  the  commission 
of  stfch  offence.  Queen  v.  Ramsaran  Chowbey  1,4  N.-vV»  K  46)  distinguished  and  ob* 
served  on. — Empress  v.  Mula,  I.  L.  R.,  2  All.  105.     [Turner,  J.  Jan.  24,  1879.] 

The  supplying  of  food  tea  person  about  to  commit  a  crime  is  not  necessarily  an  abet- 
ment of  the  crime ;  but  if  food  were  supplied  in  order  that  the  criminal  might  go  on  a 
joArney  to  the  intended  scene  of  the  crime,  or  conceal  himself  while  waiting  for  an  oppor- 
tunity to  commit  the  crime,  the  supply  of  food  would  be  in  order  to  facilitate  the  com- 
mission of  the  crime,  and  might  facilitate,  it — In  re  Lingam  Ramanna,  J.  L.  R.>  2  Mad. 
'37^    [Turner,  C.J.,  and  Muttusami  Ayyar,  J.     May  3,  1880.] 

A  Hindu,  intending  to  separate  himself  from  his  famiiy,  emigrated  to  Demerara  as 
•a  coolie.  After  an  absence  of  thirty  years  he  returned  to  his  family,  bringing  with  him 
mon^  and  other  moveable  property  which  he  had  acquired  in  Demerara  by  manual  labour 
as  a  coolie.  On  his  return  to  his  family  he  lived  in  commensality  with  it,  but  he  did  not 
treat  such  ptoperty  » joint  family-property,  but  as  his  own  property.  Held  that  such  pro- 
pert/  was  his  sole  property,  and  his  brother  was  not  a  joint  owner  of  it,  and  could  properly 
be  convicted  of  theft  in  respect  of  it.  It  is  irregufar  to  convict  and  punish  a  person  for 
abetment  of  theft,  and  at  the  same  time  to  convict  and  punish  him  for  receiving  the  stolen 
property.— Emprb^  v.  Sita  Ram  Rai,  I.  L.  R.,  3  All.  181.   [Straight,  J.   Aug  16, 1880.} 

To  prepare,  in  conjunction  with  others,  a  copy  of  an  intended  false  document,  and  to 
boyastconf^  paper  for  the  purpose  of  writing  such  false  document,  and  to  ask  for  inform- 
ation as  to  a  fact  to  be  inserted  in  such  false  document,  do  not  constitute  forgery  nor  an 
attempt  to  commit  forgery  under  the  Penal  Code,  but  are  facts  which  would  support  a  con- 
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viction  for  abetiient  of  forgery  as  being  ac4s 
fence.— Reg.  9  Padala  Venkatasami,  I.L.R. 
Mar.  8,  188 1.] 

The  mere  fact  that  the  offence  of  extortioi 
in  the  presence  of  the  village-chaukidar,  with< 
not  render  him  liable  as  an  abettor  of  the  ofFe 
GoPAL  Chunder  Sirdar  ;  Gopal  Chundbr 
738;  II.  C.  L.  R.  223.     [McDonell  and  Field 

A  executed  to  B  on  plain  paper  an  instru 
paper  bearing  a  four-anna  stamp.  B  Hied  a  su 
the  instrument  in  evidence.  The  Civil  Court 
and,  on  B's  refusal  to  pay,  impounded  the  ins 
Collector,  concurring  with  the  opinion  of  the  C 
Criminal  Court,  of  both  A  and  B,  but  without 
alty.  The  pro^cution  resulted  in  the  convict 
.1879),  and  of  B  of  abetment  of  A's  offence.  - 
much  as  the  Collector  failed  to  allow  an  oppori 
further  that  mere  receipt  of  an  unstamped  insi 
abetment  of  the  execution  of  such  an  instrumc 
[West  and  Pinhey,  JJ.     Nov.  2,  1882.] 

K,  KNOWING  that  he  was  suffering  from  ch 
informing  the  Railway  Company's  servants  of 
bought  K's  ticket,  and  travelled  with  him.  i 
s.  269  of  the  Penal  Code  of  negligently  doing  ai 
believe  was,  likely  to  spread  infection  of  a  disc 
K*s  offence. — Queev-Empress  v.  Krishnapp. 
Uernan,  J.    Dec.  14,  1883.] 

A  DEBTOR,  having  paid  a  sum  of  money  to 
^taipped  receipt,  promising  to  affix  a  stamp  1 
abetment,  within  the  meaning  of  s.  107  of  the 
stamped  receipt.  Empress  v.  Bahadur  Singh 
Empress  v,  Janki  (I.  L.  R.,  7  Bom.  82)  and  Et 
37)  referred  to. — Queen-Empress  v.  Mitthu 
Oct.  26,  1885.] 

A  WAS  baptized  in  infancy  into  the  Romai 
ed  with  the  rest  of  her  family,  into  Hinduism, 
husband  since  discarded  her,  and  alleged  that 
•known  that  she  had  been  baptized.  A  was 
Catholic  Church,-  and  married  by  B,  a  priest,  t^ 
her  Hindu  husband.  Held  that  A's  marriage  ^ 
the  time  of  her  Christian  marriage ;  that  she  w; 
B  was  guilty  of  abetting  that  offence.  Lopes  v 
In  re  Millard,  I.  L.  R.,  10  Mad.  218.     [Collii 

Mere  non-feasance  will  not  generally  am 
but  circumstances  miy  exist  where  mere  non 

amounts  to  an  illegal  omission.  So  a  refusal  or  neglect  to  provide  sufficient  food  or  oilier 
necessaries  for  an  infant  of  tender  years  unable  to  provide  for  or  take  care  of  its^,  by  a 

party  obliged  by  duty  or  contract  to  provide  for  it,  amounts  to  an  illegal  omission 1 

Rus^So. 

\  •Q,^  ^0^108.  A  person  abets  an  offence  who  abets  either  the  commission  of  an 

\J?l^      Abettor  offence,  or  the  commission  of  an^ct  whfch  woold 

^^'  '  be  an  offence,  if  committed  by  a  person  capable  by 

»^7o  law  of  committing  an  offence,  with  the  same  intention  or  knowledge  as  that  of 

the  abettor.  ^ 

Explanation  /.—The  abetment  of  the  illegal  omission  of  an  a«t  may 
amount  to  an  offence,  although  the  abeUor  may  not  himself  be  bound'to  do 
*  that  act. 
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*  kxplanaiion  2. — To  constitute  th»  offence  of  abetment,  it  is  not  neces- 
^  tint  the  act  abetted  shoal  d  be  committed,  or  that  the  effect  requisite  to 
ate  th^offegce  should  be  caused. 

Illtistraiions, 

^«.)l  ft  instigates  B  to  murder  C.     B  refuses  to  do  so.     A  is  guilty  of  abetting  B  to 

'  murder. 

■<       ■  •  ^ 

(i(.)  /^instigates  B  to  murder  D.     B,  in. pursuance  of  the  instigation,  stabs  D.     D 
frjm  the  wound.     A  is  guilty  of  instigating  B  to  commit  murder. 

ExpUnaiion  j.~It  is  not  necessary  that  the  person  abetted  shouM  be 

*~V  by-law  di  o^iitmitting  an  offence,  or  that  he  should  have  the  same 

igtentiofi  or  Icnow ledge  as  that  of  the  abettor,  or  any  guilty  intention  or 

•  Illustrations. 

(a.)  A,  with  a  guilty  intention,  abets  a  child  or  a  lunatic  to  commit  an  act  which  would 
ianoffenc^if  committed  by  a  person  capable  by  law  of  committing  an  offence,  and 
niog  the  same  intention  as  A.  Here  A,  whether  the  act  be  committ^  or  not,  is  guilty 
I  abetting  an  offence. 

(i.)  A,  with  the  intenti  on  of  murdering  Z.  insti^tes  B,  a  child  under  seven  years  of 
p^tft^aa  act  which  causes  Z's  death.  B,  in  consequence  of  the  abetment,  does  the 
%  md  thereby  causes  Z's  death.  Here,  though  B  was  not  capable  by  law  of  commit- 
If  an  otfience,  A  is  liable  to  be  punished  in  the  same  manner  as  if  B  had  been  capable 
I ttwot  committing  an  offence,  and  had  committed  murder,  and  he  is,  therefore,  subject 
Itbefuabhrnent  o?  death. 

Lfc.)  A  instigates  B  to  sec  fire  to  a  dwelliog-hoase.     B,  in  consequence  of  the  unsoun<^o 
of  his  mind,  being  incapable  of  knowing  the  nature  of  the  act,  or  that  he  is  doing 
lat  is  wrong  or  contrary  to  law,  sets  fire  to  the  house  in  consequence  of  A's  instigation. 
Ilas^mmitted  no  offence,  but  A  is  guilty  of  abetting  the  offence  of  setting  fire  to  a^ 
Mi^-lyMtse,  and  is  liable  to  the  punishment  provided  for  that  offence. 
'   M  A|  intending  to  cause  a  theft  to  be  committed,  instigates  B  to  take  property  be-  ' 
ipngto  Z  out  of  Z's  possession.     A  induces  B  to  believe  that  the  property  belongs  to 
i  B  takes  the  property  out  of  Z's  possession  in  good  faith,  believing  it  to  be  A's  pro- 
Itjr.    fe,  acting  under  this  misconce{>tion,  does  not  take  aislionestly,  and  therefore  does 
ll  commit  theft.     But  A  is  guilty  of  abetting  theft,  and  is  liable  to  the  same  punishment 
ii  B  had  committed  theft. 

ExplanalioH  4, — The  abetment  of  au  offence  being  an  offence,  the  abet- 
MBi{of  such  an  abetment  is  also  an  offence. 

Illustration. 

A  iftflt^iates  B  to  instigate  C  to  murder  Z.  B  accordingly  instigates  C  to  murder 
\  and  Ccommits  that  offence  in  consequence  of  B's  instiga  tion.  B  is  liable  to  be  punish- 
A  Arhb  offence  with  the  punishment  for  murder;  and  as  A  instigated  B  to  commit  the 
tfEedO^  A  b  also  liable  to  the  same  punishment. 

JiatpUmatiQn  5. — It  is  not  necessary  to  the  commission  of  the  offence  of 
by  conspiracy  that  the  abettor  should  concert  the  offence  with  the 
ertoawho  commits  it.    It  is  sufficient  if  he  engage  in  the  conspiracy  in  pur- 
ol  which  the  offence  is  committed.  « 

^  ^  Illustration. 

^^eoBcerts  with  B  a  plan  for  poisoning  Z.  It  is  agreed  that  A  shall  administer  the 
MiiMi.  Bdien  explain^  the  plan  to  C,  mentioning  that  a  third  person  is  to  administer 
kt^lfhi,  hot  without  mentioning  A's  name.  C  agrees  to  procure  the  poifon,  and  pro- 
Jjw*'^^*!'^'*"  it/o  B  for  the  purpose  of  its  being  used  in  the  manner  explained.  A 
"^  the  poison  ;  Z  dies  in  consequence.  Here,  though  A  and  C  have  not  con-^ 
',  yet  C  has  been  engaged  in  the  con  spiracy  in  pursuance  of  which  Z  has 

.  C  has,  therefore,  committed  the  offence  defined  in  this  section,  and  is  liable 

^^fwibhment  for  murder. 


tt-*-^ 
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offence  abet- 


iiiuicnnciit  tur  incr  ainn-iitciav  «/«  <&»  auuuuuwt  4«l 

actually  committed. — Empress  v.  Troyluckho 

C.  L.  R.  525.     [Jackson  and  White,  J  J.     Nov.  12,  1878.] 

o    .  u      .     £    u  .      .  109.  Whoever  abets  any  j 

Punishment    ot   abetment        o.    u  ...   j  •  —  •.J"ti-' zr^ 

if  the  act  abetted  is  commit-    ^  abetted  IS  committed  m  cons 

ted  in  consequence,  and  where      ment,  and  nO  express  provision  IS  1 

no  «cpresi  provision  is  made     f^^  the  punishment  of  such  abetment,  1 
for  lU  punishment.  ^.^j^  ^^^  punishment  provided  for  the  ( 

Explanation, — An  act  or  offence  is  said  to  be  committed  iQ< 
oj  abetment  when  it  is  committed  in  consequence  of  the  instig 
pursuance  of  the  conspiracy,  or  with  the  aid  which  constitutes  the  1 

%      •  Illustrations. 


(a.)  A  offers  a  bribe  to  B,  a  public  servant,  as  a  reward  for  showing  K  i 
in  the  exercise  of  B's  official  functions.     B  accepts  the  bribe.    A  has  alwttedj 

ted  is  bailable  defined  in  section  i6t. 

A       A'  ^**^  ^  instigates  B  to  give  false  evidence.     B,  in  consequence  of  the  instiga; 

o£n^*aSet-    "**^^  *^*^  offence.    A  is  guilty  of  abetting  that  offence,  and  is  liable  to  the  j 

ted  is  com-  '     "™««t  ^  ^' 

poundable  or  (c.)  A  and  B  conspire  to  poison  Z.    A,  in  pursuance  of  the  conspiracy,  pro 

nat,  •poison,  and  delivers  it  to  B,  in  order  that  he  may  administer  it  to  Z.    B,  in  pur 

the  conspiracy,  administers  the  poison  to  Z  in  A's  absence,  and  thereby  causes  Z^ 
Here  B  is  guilty  of  murder.  A  is  guilty  of  abetting  that  offence  by  conspiracyj 
liable  to  the  punishment  for  murder. 

Rulings. 

S.  X09  of  the  Penal  Code  contemplates  that  the  a€i  abetted  should  be  coma, 
consequence  of  the  abetment.  The  term  "  fabrication  "  in  s.  193  refers  to  the  fab 
of  false  documentary  evidence  to  be  used  in  a  suit,  so  that,  to  convict  under  this  4 

'  "*      ^    it  is  essential  to  aver  and  to  prove  that  the  fabricated  documents  were  intendedf 
purpose.     The  illegal  concealment,  by  aA  or  omission,  contemplated  by  s.  12 
Coae,  has  reference  to  the  existence  of  a  design  on  the  part  of  third  persons  to  i 

*  evidence. — Qubbn  v.  Rajcoomar  Banbrjbb,  i  Ind.  Jur.,  O.  S.,  105.    ^  Trevor  anA| 

Karr,  JJ.    Sep.  27,  1862.] 

«.  Abktmbnt  of  the  issue  of  a  false  certificate  of  summons.    Altnough  tnere  \ 

chaukidar  in  the  village  of  the  name  appearing  on  the  receipt  acknowledging  due  s 
the  prisoner  was  acquitted  in  the  absence  of  proof  of  guilty  knowledge  or  l^lief,  itJ 
probable  that  he  ^an  utter  stranger  in  the  village)  was  deceived  by  the  villawrs.- 
V.  HissAMUODBBN,  3  W.  R.  37.     [Kemp  and  Seton-Karr,  JJ.    June  2l>,  1803.] 

^    ^  The  prisoners  having  been  sentenced  for  abetment  of  abduction  of  a  wom^n  1 

ss.  109  and  498  of  the  Penal  Code,  and  for  wrongful  confinement  of  her  iioders.  3^ 

^     *  that  both  sentences  could  not  stand,  and  that,  as  the  essence  of  the  case  was  abdu 
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^JI  6lryCL'  h^  abeUors  therein,  should  be«punished  for  it  aloie. — Queen  v,  Ishwar 
^^"^^W.  R.,  Sp.,  21.     [Loch  and  Seton-Karr,  JJ.    April  12,  1864.] 

on/epresented  a  girl  to  be  the  daughter  of  one  woman  when  she  was 
[edge  the  daughter  of  another  woman,  held  that  he  was  guilty  of  cheating 
nder  s.  416  of  the  Penal  Code,  and  that  it  was  unnecessary  to  bring  in  s. 

!tment.-^QuEEN  v,  Dhanput  Ojhah,  7  W.  R.  51.     [Glover,  J.     April 

Ordere<f  B  and  C  to  seize  and  forcibly  take  D  in  the  contemplation  of  an 
,  and  D  was  so  beaten  and  tortured  as  to  have  died  in  consequence,  held 
Ity  at  least  of  abetting  the  commission  of  voluntarily  causing  grievous 

DooRGEssuR  SuRMAH,  ^  W.  R.  6i.     [Hobhouse,  J.     April  30,  1807.] 
4,  Act  XX.  of  1866,  an  abettor  may  be  punished  more  severely  than  his 
t.«~OifBEN  V,  GoPAL  Prqsad  Setn,  8  W.-R»a6,    [Seton-Karr  and  Mac- 
tine  15,  1867.]  --.  • 
Pwho  consented  to  form  one  of  a  party  who  committed  theft,  and  resiled 
lentt.but  was  present  at  the  commission  of  theft,  does  not  come  within  cl.  *, 
I  Code,  and  ought  not  to  have  been  convicted  of  the  theft,  but  of  the  abet- 
ter cl.  3,  8.  107,  and  s.  109,  Penal  Code,  read  together. — Queen  v.  Boo- 
8  W.  R.  78^    [Glover,  ].     Oct.  30,  1867.] 
ing  off  of  certain  buffaloes  belonging  to  the  complainant  by  order  of  the 
he  retention  of  them   in  the  custody  of  the  latter 's  servant,  were  held  to 
bietment  of  theft  as  defined  in  the  Penal  Code. — Tarinee  Prosaud  Baner- 
.  8.     [Kemp  and  Glover,  JJ.    June  14,  1872.] 

:  necessary  to  constitute  tl^e  DfPence  of  abetment  that  the  act  abetted  should 

1 — Reference  in  the  Case  of  Dinonath  Burooa,  18 W.  R.  32.    [Kemp 

I  JJ-    July  24.  1872.]  • 

der  paternal  uncle  of  a  Mahomedan  girl,  a  miaor,  disposed  of  her  in  marriage 

new  she  had  previously  been  given  in  lavrful  marriage  by  his  younger  brother,  p 

[the  aft  did  noty  per  se,  constitute  a  criminal  offence,  even  though  the  second 

^re  valid,  it  appearing  that  the  accused  was  the  only  person  concerned  in  the 

klriage  who  knew  of  the  first,  and  that  the  girl  was  not  present.     A  and  B  were 

/tnder  ss.  109  and  495  of  the  Penal  Code — A  for  giving  his  niece  (a  minor)  in 

\  she  being  then  married,  and  B  for  aiding  therein.    The  girl  was  not  present  at 

ige,  and  there  was  no  evidence  to  show^hat  A  had  conspired  with  any  person 

Dm  the  jury  acquitted.     Held  that  the  acquittal  of  B  involved  the  acquittal  of 

Be  Matter  of  Abdool  Kurreem  v.  Empress,  3C.  L.  R.81;  I.  L.  R.,4Cal.  10. 

bd  Prinsep,  JJ.     July  19,  1878.]  • 

Instigated  Z  to  personate  C,  and  to  purchase  in  C's  n^me  certain  stamped  paper,| 
'^ijuence  of  which  the  tend  or  of  the  stamped  paper  endorsed  C's  name  on  suchR 
the  purchaser  of  it.     M  acted  with  the  inten^L^n  that  such  endorsement  mightlf 
^inst  C  in  a  judicial  proceeding.     //^/flBattne  offence  of  fabricating  false  eviji 
I  been  actually  committed,  and  that  M  wgis  properly  convicted  ot/apeiung  thai 
Dn  of  such  offence.     Queen  v.  Ramsaran  Ch&mhey  (4  N.-W.  P.  46)  distinguish  Jl 
erved  on. — Empress  t>.  Mula,  I.  L.  R.,  2  All.  105.    [Turner,  J.    Jan.  24, 1879.]* 
k  EMBER  of  the  caste  of  Ajanya  Rajput  Guzars,  residing  in  Khandesh,  executed  a 
ibvorce  to  his  wife.     The  Court  held  on  the  evidence  that  the  deed  was  proved, 
^in  this  caste  a  husband  was,  for  a  sufficient  reason,  such  as  incontinence,  allowed 
\  bis  wife ;  that  the  deed  in  the  present  case  had  not  been  executed  for  a  suffi- 
on,  and  that,  consequently,  the  parties  entering  into  a  second  mavriage  were 
Fan  offence  under  s.  494  of  the  Penal  Code;  and  that  the  priest  who  officiated  at 
tiags  was  an«abettor  under  ss.  494  and  109.     Mere  consent  of  persons  to  be  pre- 
D  illegal  marriage,  or  their  presence  in  pursuance  of  such  consent,  or  the  grant  of 
^datlon  in  a  house  for  the  marriage,  does  not  necessarily  constitute  abetment  of 
Tiage.— Empress  v.  Umi,  I.  L.  R.,  6  Bom.  126.     [Melvill  and  Kemftall,  J  J.  Jan. 

• 
iRR  cannot  have  a  right  to  the  custody  pf  her  legitimate  children  adversely* 
Ordinarily  the  custody  of  the  mother  is  the  custody  of  the  father,  and  ^ny 
fthe  children  from  place  to  place  by  the  mother  ought  to  be  taken  to  be  con- 
the  right  of  the  father  as  guardian,  and  not  as  a  taking  out  of  his  keeping. 
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w  ,    .  iiv,  left,  net  husband's  house,  taking  with  ber  her  infant  ingstth 

^^  Ui^^^  "^^^Tf^  ^"^  °°  ^^^  *^^*  ^^y  ***®  daughter  was  married  to  B,  tbe 

:^  *  ^  .  ^heff  '  S*  ^^"^he  /other's  consent,  it  was  held  that  A  was  rightly  convicted  under 

Penal  Code  of  abetting  the  offence  of  kidnap jflng.—^lN  the  Mattei^ 
\j^s  Krishna  Surma  :  Empress «.  Pran  Krishna  Surma,  I.  L.R-,8 
;.  [Wilson  and  Macpherson,  JJ.  June  20,  1882.]  ^ 
use,  who  permitted  disorderly  people  to  use  it  for  gambling,  and 
ce  to  the  public,  was  convicted  of  an  ofifenct  under  the  Penal  Code, 
>wever,  that  the  accused  had  not  engaged  the  house  with  the  ob* 
a  gaming-house.  Held  that  the  conviction  was  rigIi^.--OuEEN' 
lAYUDU,  I.  L.  R.,  14  Mad.  364.    [Muttusami  Ayyar  and  Wifkinsoo, 

abets  the  commission  of  An  offence  shallf  if  the  person 

.^  ^   ,.       7"^*     abetted   dnea  the  Act  wjth  ^  different(intentioa}or 

rh^^>     P^^'^^^;^66^^X^h    knowledge  from  that  of  the  abettor.  Be  puSSied 

;^^        "'^tp^'ji    p^jSit  intention  from  that    with  the  punishment  provided  for^he  offcnce\hich 

/        f/W""' '       ^  abettor.  woold  have  been  committed  if  the  act  had  been  done 

^^-3?  5^"^  trltb  the  intention  or  knowledge  of  the  abettor,  aiid  with  no  other.  • 

^J^ti*^**  111.  When  an  act  is  abetted,  and  a  different  fccti is  done,  the  abettor  is 

^^'iffof^'      , . .  ...^      r  T^?       T^    liable  for  the  act  done,  inHne  same  manner  and  to 

i^'^'^   JfA^L'^iSn:!::^    thesameextentasifhehaddirectlyabcueditjpro- 

ca^'  ^iog^    act  done.  vided  the  act  done  was  a  grobabl^^onsegruena  of 

A^^ijt  j'f  Proviso,  the  abetment,  m^  was  committed  under  thelnJu- 

sii^^^oe  ioe   ence  of  the  instigation,  or  with  the  aid|  or  m  pursuance  of  the  conspiracy  irinch 

2«^c«  abet-    constituted  the  abetment. 

^-    ^ingas  Illustrations. 

A^^^c  ^f^le*     *    ^^"^  ^  instigates  a  child  to  put  poison  into  the  food  of  Z,  and  gives  him  po^n  for 

^^\s  baii«>»     that  purpose.     The  child,  in  consequence  of  the  instigation,  by  mistake  puts  ^he  poison 

*   tiot*.^  ^     into  toe  food  of  Y,  which  is  by  the  side  of  that  of  Z.     Here,  if  the  child  was  acting  under 

Acc***^'abet-     *^®  influence  of  A's  instigation,  and  the  act  done  was  under  the  circumstances  a  probable 

oi^t^^m-        consequence  of  the  abetment,  A  is  liable  in  the  same  manner,  and  to  the  same  ejctent,  as 

t«*^^abl«  ^^  Jt  he  had  instigated  the  child  to  put  the  poison  into  the  food  of  Y. 

5^t.  j/^      (*•)  A  instigates  B  to  burn  Z's  house.     B  sets  fire  to  the  house,  and  at  the  same 

v^     time  commits  theft  of  property  there.    A,  though  guilty  of  abetting  the  burning  of  the 

house,  is  not  guilty  of  abetting  the  theft ;  for  the  theft  was  a  distinct  aQ,  and  not  a  pro- 

•  «bable  consequence  of  the  burning.  ' 

(r.)  A  instigates  B  and  G  to  break  into  an  inhabited  house  at  midnight  for  the  pur- 
pose of  robbery,  and  jpjovides  them  with  arms  for  that  purpose,  B  and  C  break  into  the 
house,  and,  being  resisted  by  Z,  one  of  the  inmates,  murder  Z.  Here,  if  the  murder  was 
the  probable  consequence  of  the  abetment,  A  is  liable  to  the  punishment  provided  fa 
murder.      f\  4^C     '    ^^tx  Lif.^ 


Rulings. 

The  priftoners  having  abetted  an  assault,  and  murder  having  been  commtttQDl,  itw. 
held,  under  the  peculiar  circumstances  of  the  case,  that  they  were  guilty  of  grievoas  hut 
but  not  of  abetment  of  murder. — Queen  v.  Goluck  Chung,  5  W.  R.  75.  [Campbell 
Magphers^,  JJ.    April  28,  1866.]  ♦ 

Where  A  ordered  B  and  C  to  seize  and^  forcibly  take  D  in  the  contemplation  of  ai 
assault  upon  D,  and  D  was  so  beaten  and  tortured  as  to  have  died  in  cons^uenoe,  heli 
that  A  was  guilty  at  least  of  abeting  th«>  commission  of  voluntarily  causing  £prievou&  hart 
— Queen  «.  Doorgessur  Surmah,  7  W.  R. 61.    [Hobhouse,  J.    April  30,  1867] 

M  AND  C  were  proved  to  have  connived  at  a  robbery  in  which  excessive  violence  wai 

used,  resulting  in  the  death  of  the  persons  robbed.    The  Sessions  Jiv^ge  coilvicted  M  an^ 

•  C  of  abetment  of  murder,  on  the  ground  tbat  the  death  was  "  a  probable  consequenc^oi 

the  intention  known  and  abetted  by  them."    Held  that  the  test  of  guilt  in  charge  of  abet 

I  meht  mu^(  always  be  whether,  having  regard  to  the  immediate  object  of  the  instljgiation  a 

I   conspiracy,  the  act  done  by  the  principal  is  one  which,  according  to  ordinary  ezperienoe ao< 
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oomnc^  sense,  the  abettor  must  have  foresee!^  as  probable ;  and  that,  having  rtgard  both 
to  the  strictness  of  the  tests  which  should  be  applied  to  the  interpretation  of  a  penal  statute, 
ahd  especially  of  a  section  such  as  s.  1 1 1  of  the  Penal  Code,  and  also  to  the  necessary 
dEficulty  of  questions  as  to  the  state  of  a  man's  mind  at  a  particular  moment,  it  could  not, 
in  the  present  case,  be  said  that,  because  the  accused  knew  of,  and  connived  at,  the  in- 
tended robbery,  they  must  be  presumed  to  have  foreseen  that  such  excessive  violence  as 
was  used  was  probable. — Empress  v.  Mathura  Das,  I.  L.  R.,  6  All.  491.  [Straight,  Offg. 
C.J.    June  27,  1884.]  • 

112.  Tf  ihft  art^fnr  which  the  abettor  is  liable  under  the  last  preceding 


Abettor  when  liable  to  cu 
nulative  popbhraent  for 
abetted,  ancTfor  act  done 


muiative  popbhraent  for  ^f^,    and  constitutes  a  distinct  offence,  the  abettor  is  lia- 


section  is  committed  in  addition  to  the  a^t  abetted. 

rlsl 
ble  to  punishment  for  each  of  the  offences. 

Illustration, 
8s  B  to  resist  by  force  a  distress  made  by  a  public  servant.    B,  in  conse* 


quench,  resists  that^istress .  In  offering  the  resistance.  B  voluntarily  causes  grievous  hurt 
to  the  officer  executing  the  distress.  As  B  has  committed  both  the  offence  of  resisting  the 
distress  and  the  offence  of  voluntarily  causing  grievous  hurt,  B  is  liable  to  punishment  for 
both  these  offences  ;  and  if  A  knew  that  B  was  likely  voluntarily  to  cause  grievous  hurt 
in  resisting  the  distress,  A  will  also  be  liable  to  punishment  for  each  of  the  offences. 


Ruling. 

A  ENTERED  the  house  of  B  without  the  latter's  permission,  and  committed  adultery 
vith  B*s  wife.     Held  that  A  could  be  separately  convicted  of,  and  punished  for,  both  the 
•dukery  and  house- trespass,  as  they  were  distinct  offences;  but  tha^,  under  the  circum- 
stances, B's  wife  was  by  law  incapable  of  committing  abetment  of  the  house-trespass.-*-  * 
Ckown  v.  Sheikh  Mungli,  Panj.  Rec..  No.  5  of  1871. 

•       118.  When  an  act  is  abetted  with  the  intention  on  the  part  of  the  abet-«Court  by 

Lidbifitv  of    abettor    for    ^^^  ^^  causing  a  particular  effect,  and  an  act  for  which  Jb^jJ^^"^. 
m  eiert  caused*  by  Uie  act    the  abettor  is  liable  in  consequence  of  the  abetment  \\^\^^     ** 
abetted  different  from  that    causes  a  different  effect  from  that  intended  byJhfiCog.  ifforof- 
iBtended  by  the  abettor.  ^ihcUor,  the  abcttor  is  liable  for  the  eftect  causedin  ^««ce    abetted 

the  same  manner,  and  to  the  same  extent,  as  if  he  had  abetted  the  act  with  the  /(Girding  -as 
Intention  of  causing  that  effect ;  provided  he  knew  that  the  act  abetted  was  likely  warrant  or 

to  cause  that  effect  summons 

lu  cause  uiai  enecu  -^^^^  ^^ 

^  Illustration.  offence  abet-     - 

A  instigates  B  to  cause  gprievous  hurt  to  Z.  B,  in  consequence  of  the  instigation,  causes  ted. 

grievous  hurt  to  Z.  Z  dies  in  consequence.  Here,  if  A  knew  that  the  grievous  hurt  abet-  \^^  ^^^  ^ 

tod  was  likely  to  cause  death,  A  is  liable  to  be  punished  with  the  punishment  provided  [e^^l^i^^lg 


for  murder. 


Ruling, 


or  not. 

According  as 
offence  abet- 
ted IS  com* 


•Where  A  ordered  B  and  C  to  seize  and  forcibl/  take  D  in  the  contemplation  of  an-^^^j^j^'    -^ 

'he  died,  it  was  held  that  A  was  ^^ 


assault  lipon  D,  and  D  was  so  beaten  and  tortured  that  ne  aieo,  11  was  neia  mai  t\  was  ^^ 
guilty  at  least  of  abetting  the  commission  of  voluntarily  causing  grievous  hurt.— Queen 
•.  Do^RGEssuR  Surmah,  7  W.  R.  97.    [Hobhouse,  J.    April  30,  1867.] 

114.  Whenever  any  person  who,  if  absent,  would  be  liable  to  hi  pimished 

Abettor  present  w4icn  of-    as  an  abettor,  is  yesei^  when  the  act  or  offence  for 

feoc^tt  committed.  which  he  would  be  punishable  in  consequence  of  the 

abetmen-  is  committed,  he  shall  be  deemed  to  have  committed  such  act  or 

Ofence./^x^  /ttXwc^^l^  J 

^  Charos.— "  The  charge  shoiUd  have  set  forth  that,  as  the  prisoner  was  present  abet; 
Hqrtbe^tictionof  Mussamut  Bhoola  with  intent  that  she  might  be  compelled  to  marry 
««>« gainst  her  will,  he  uader  s.  114  of  the  Penal  Code  committed  the  said  abduction — 
m  oOcace  punishable  under  s.  366  of  the  Penal  Code,  and  within,"  &c.— 3  W.  R.,-Cr.  L.,  9, 
No.  $iB  of  1865. 


Dittot 


[  81  ] 
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ABETMENT, 


[Chap.  V 


In  a  case  of  bigamy  and  abetment  of  biglmy,  the  High  Coui  t  observed  that  tbeproaue 
(who  was  the  principal)  and  the  two  men  (who  were  the  abettors)  should  have  been  cfaai^ 
in  separate  heads  of  the  charge,  since  the  former  was  charged  actoayy  witji  bigan^^aid 
the  latter  as  principals  of  the  second  degree  by  reason  of  their  having  been  present,  aba- 
ting the  commission  of  that  offence  under  s.  1 14  of  the  Penal  Code. — S  W.  R.,  Cr.  L^  S 
No.  243  of  1866.  •    . 

How  a  Judge  should  charge  the  jury  in  a  case  of  abetment,  while  present,  of  tke  for- 
gery of  a  valuable  document.— Queen  v.  Jehan  Buksh,  5  W.  R.  60.  [Kemp  andSetcw- 
Karr,  JJ.    April  16,  1866.]  ^ 

PfitisoNBR  was  present  at  a  murder  without  being  aware  that  such  an  act  was  to  Ik 
committed.  Through  fear,  he  not  only  did  not  interfere  to«prevent  the  ^x>mimssioi] 
of  the  crime,  but  joined  the  murderers  in  concealing  the  body.  He^  that  he  was^^nflfy, 
not  of  abetment  of  murder,  tWf  xA  causing  the  disappearance  of  evidencfe  of  a  crime dr- 
der  s.  201,  Pen^l  Code.— Reg.  v.  Goburdhun  Bera,  6  W.  R.  80.  [Loch  and  Punjjif,]] 
Oct.  4,  1866.]  • 

When  a  prisoner  kept  watch  at  a  door  while  a  murder  was  being«commttted  inside, 
he  should  be  charged  under  s.  1 14  (and  not  under  s.  109)  of  the  Penal  Code,  for  it  ooiiW 
hardly  be  said  that  the  murder  took  place  in  consequence  of  such  abetment. — 6  W.  R4 
Cr.  L.,  4,  No.  1410  of  1866. 

Where  several  prisoners  were  all  concerned  in  a  case  of  torture,  and  were  prosccat- 
ing  a  common  object,  each  was  held  guilty  as  a  principal,  and  not  as  an  abettor  ol  others. 
— Queen  v. Tarinee  Churn  Chuttopadhya,  7  W.  R.3.  [Kemp  and  Markby,  Jj.  Jan. 
3»  t867.] 

In  order  to  bring  a  prisoner  within  s.  114  of  the  Penal  Code,  it  is  necessary  first  to 
make  out  the  circugistances  which  constitute  abetment,  so  that,  "  if  absent/'  he  wjpaU 
have  been  "  liable  to  be  punished  as  an  abettor,'*  and  then  to  show  that  he  was  also  pre- 
sent when  the  offence  was  committed. — Queen  V.  Mussamut  Niruni,  7  W.  R.  49-  G**^" 
son  and  Glover,  J  J.     Mar.  28,  1867] 

*^  "  Where  a  Court  finds  that  parties  came  with  a  number  of  armed  men,  and  earned  o9 
a  crop,  the  finding  amounts  to  that  of  a  forcible  carrying  off  without  the  consent  of  tlw 
owner.  Even  if  they  took  no  part  in  the  actual  taking,  they  must,  with  reference  to  s.  114 
Penal  Code,  be  cotisidered  guilty  of  the  substantive  offence  under  s.  378. — Queen  v.  Shie 
Chunder  Mundle,  8  W.  R.  59.     [Kemp  and  Glover,  JJ.    Aug.  5>  1867.] 

According  to  s.  114  of  the  Penal  Code,  if  the  nature  of  the  act  constitutes  abetmeot 
the  abettor,  if  present,  is  to  be  deemed  to  have  committed  the  olTence,  though  in  point  a 
fact  another  actually  committed  it.     S.  114  of  the  Penal  Code  simply  provides  for  tb 

^  punishment  of  what  the  English  law  calls  principals  in  the  second  degree.  A  person  pre 
sent,  abetting  an  offence,  is  to  be  deemed  to  have  committed  the  offence,  though  he|poel 
not,  in  fact,  do  io  any  more  tha*  a  principal  in  the  second  degree  does.  Hence,  "  aliwlK 
are  present  aiding. and  assisting  a  man  to  commit  a  rape  are  principal  otfenclers  }^^ 
gcCTdjI^ee^  wH^er  they  fw  m«»n  nr  wonien"  (i  Russ.  905)  ;  and^ hence t-brtlAWftlg 

(  (3~Howelrs  State  Trials  401)  was  convicted  as  a  principal  of  a  rape  on  his  own  wiw 
because  he  aided  another  to  ravish  her.  There -are  sgvera[  ijjft^es  of  abetment  defined^in 
the  Penal  Code.     (3pe  is  instigating  another  to  commTTan  offence.     If  A  Insticratfts  B  t< 

iVnurder  Z,  he  commits  abetment;  ifabsent,  he  is  punishable  as  an  abettor;  and  It  the  of 
tence  is  committed,  then  under  s.  109;  if  present,  he  is,  by  s.  114,  to  be  deemed  \,o  l!av< 
committed  the  offence,  and  is  punishable  as  a  principal.  Ano^);us^.*iiu?de  of  abetment  i| 
hy  iq|:entionally  aidingj  by  any  ^c!i  orJ]l.egal  oraissign,  the'Soing  of  an  offence.  A  ai^ 
B  to  murder IT^W  absent,  he  is  punishable  as  an  abettor,  and  may  be  liable  under  s»  iw 
if  present,  tRen  he  is  to  be  deemed  as  much  to  have  committed  the  offence  as  if  be  hatj 
struck  the  fatal  blow.  The  nieaning  of  s.  1 14  is  that,  if  the  nature^of  the  a^t  done  con 
stitutes  abetment,  then,  if  presentf^WMBWor  is  to  be  deemed  to  have  committed  the  of* 
fence,  though  in  point  of  fact  another  actually  committed  it. — Pro.,  Mar.  8,  1869,  4  Madi 
H.  C.  R.,  Ap^  37. 

A  YOUNG  Brahman  widow  was  confined  of  a  child.  The  chief  nonstable  of  police, 
acting,  as  he  stated,  on  information  that  the  accused  was  about  to  kill  a  baby,  went*^ 
.a^rcblief  house  with  a  number  of  men,  and  found  her  lying  on  the  first  floor«and  dis^ 
covered  on  the  ^cond  floor  a  living  new-born  child  wrapped  up  in  a  cloth  withadbokin^ 
pot  turned  over  ii  The  Sessions  Judge  convicted  the  accused  of  attempt  to  murder. 
The  High  Court  on  appeal  reversed  the  conviction,  on  the  ground  that  the  evidence  w« 
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iiHuAcjentto  support  k.  It  was  also  held  in^his  case  that  the  chief  constable's  statement, 
that  lib  "  had  information  that  the  accused  was  about  to  kill  the  baby,"  was  most  im- 
properly admitted  as  evidence  against  the  accused.  Action  of  the  police  censured. 
When  a  per^n  abftts  the  commission  of  an  offence,  and  is  present  at  the  time  when  it  is 
coRimitted,  he  should  be  tried,  under  s.  1 14  of  the  Penal  Code,  for  the  same  offence  as  the 
principal— -Reg.  v.  Chima,  8  Bom.  H.  C.  R.  164.    [Gibbs  and  West,  JJ.    July  6,  1871.] 

S*.  1 14  (and  not  s.  149)  was  held  to  apply  to  a  case  where,  upon  a  charge  of  mischief  . 
by  fire,  the  prisoner^admitted  that  he  was  an  abettor,  and  that  he  was  present  at  the  time 
the  offence  was  committed. — Qubkn*v..Peer  Mahomed,  17  W.  R.  52.  [Couch,  C.J.,  and 
Ainslie,  ^     April  17,  1872.] 

Where,  by  direction  of  Government,  the  Magistrate  promulgated  an  order  under  s.  ' 

6a.  Code  S.  Criminal  FTocedure.  directing  all  persons  to  abstain  from  hook -swinging,  or 
other  self-torture  inr  public,  and  from  the  abetment  thereof,  and  no  such  order  was  upon  the 
re«ord*the  High  Court  annulled  the  conviction  of  the  prisoners  by  the  Deputy  Magistrate 
under  ss.  188,  114.  Penal  Code,  for  having  knowingly  disobeyed  thsd  order.— Tn  the 
Maimer  op  ISwarick  Misser,  18  W.  R.  30.   [Kemp  and  Glover,  JJ.  July  1^,  1872.]  ^ 

If  an  abettof  of  a  crime  is,  on  account  of  his  presence  at  its  commission,  to  be  charged  * 

,  under  s.  ir4of  the  Penal  Code  as  principal,  his  abetment  must  continue  down  to  the  time 
of  the  commission  of  the  offence.  If  he  distinctly  withdraws  at  any  moment  before  the 
final  act  is  done,  the  offence  is  not  committed  with  his  continuing  abetment. — Reg.  v.  • 

Amirta  Govind.\,  10  Bom.  H.  C.  R.  497.  [West  and  Nanabhai  Haridas,  JJ.  Dec.  17, 
1873.] 

A  was  baptized  in  infancy  into  the  KonQan  Catholic  Church,  but  subsequently  relap- 
sed with  the  rest  of  her  family  into  Hinduism,  and  was  married  to  a  Hindu.  Her  Hindu 
hasband  since  discarded  her,  and  alleged  that  he  would  not  have  married  her  if  he  had 
kn«wn  that  she  had  been  baptized.  A  was  subsequently  re-admitted  into  the  Roman 
Catholic  Church,  and  married  by  B,  a  priest,  to  a  Roman  Catholic  during  the  lifetime  of  9 

her  Hindu  husband.  Held  that  A*s  marriage  with  the  Hindu  was  subsisting  and  valid  at 
the  time  of  her  Christian  marriage;  that  she  was  guilty  of  the  offence  of  bigamy;  and  that 
B  ^is  guilty  of  abetting  that  offence.  Lopen  v.  Lopes  (I.  L.  R.,  12  Cal.  ^SS)  discus&d.-^ 
In  re  MtLLARD,  I.  L.  R.,  10  Mad.  218.     [Collins,  C.J.,  and  Parker,  J.    April  i,  1887.] 

115.  Whoever  abets  the  commission  of  an  offence  pttnishftble  with  death  Court  by 

Au..^    ♦  «f  ^ir*«^  «..«      or  transportation  fprlife  shall,  tf  that  otfent^e  bennt  which  offence 
Abetment  of  offence  pun-       ■ ^  .1   j-.    '    '  **  -'  ,        .     ^  ^         .         abetted  is  tri- 

ishable  with  death  or  trans-    commiUed  m  conscquence  of  the  abetment,  and  no  ^e\       - 
portatkm  for  life,  if  pffence  not    express  provision  18  made  by  this  Code  for  the  pan-  Cog.  if  for  of- 
committed.  ishmeni  of  such  abetment,  be  punished  with  impri-  fence  abetted 

sonment  of  either  description  fof  a  term  which  may  extend  to  seven  years,  yl^^-^J^■j^„^  ^, 
shall  also  be  liable  to  fine ;  and  if  any  act  for  which  the  abettor  is  liable  in  warrantor 
If  act  causing  harm  be  done    consequence  of  theubetment,  and  which  causes  hurt^"^"^^.  . 
in  coQseqoence*  — — ^  10  any  person,  is  done,  the  abettor  shaU  be  liableTo  off2,c7  abet- 

iraprisonment  of  either  description  for  a  term  which  may  extend  to  fourteen  ted. 
ytars,  and  shall  also  be  liable  to  fine.  Not  bailable. 

■^^  I         ^^  ~  Accordine  as 

Illustration.  offeilce  abet-    , 

^  ted  18  com-  -* 

A<instigates  B  to  murder  Z.  The  offence  is  not  committed.    If  B  had  murdered  Z,  he  poundable  or 
would  have  been  subject  to  the  punishment  of  death  or  transportation  for  life.    Therefore  not. 
i  A  is  liable  to  imprisonment  for  a  term  which  may  extend  to  seven  years,  and  also  to  a 
fine  f  and  If  any  hurt  be  done  to  Z  in  consequence  of  the  abetment,  he  wiU  be  liable  to  ^     '* 

imprisonment  tor  a  term  which  may  extend  to  fourteen  years^  and  to  fine. 

*  116.  Whoever  abete  an  offence  punishable  with  imprisonment  shall,  if  that  Coureby 
Abetment  of  offence  pun-    ^ff^ncc  be  not  committed  in  consequence  of  the  abet-  jjj*;^^ ^^.« 
tshable  with  imprisonment,  if    ment,  and  no  express  provision  IS  made  Dy  this  Code  ^^^     ^ 
Qffewse  be  not  confroitted  in    for  the  punishment  of  such  abetment,  be  punished  Cog!  if  for  of- 
coMMiiMKe  of  abetment.         ^^j^  imprisonment  of  any  description  provided  f<5r  fence> abetted 
that  oflSence  for  a  term  which  may  extend  to  one-fourth  part  of  the  longesycim  AoJording  as 
provided  for  that  offence,  orjvith  such  fine  as  is  provided  for  tTiat  pffein^f|.  or^ warrant  or 
fv  t     jk  "^summons 
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may  issue  for  ^*  ^*  >  ^^  if  th^.fthcttW  or  the  pgraon  ^b^tteH  is  a  poblic  servant,  wUk 

offence     abet-      if  abetto^  or  pe«on  abet-  ^^X  [^  IS  tO  prevent  the  commission  di  SUCh  offellCC. 

^'    ..  ted  be  a  public  servant  whose    the  apcttor  shall  be  punished  witb  impf  isoameBtof 

offSce*"^abe^  ^"^^  *^  **  ^  prevent  offence,      any  description  provided  for  that  offence  for  a  lena 

ted  is  bailable  which  may  extend  to  one«half  of  the  longest  term  provided  for  that  offence,  oc 

7  "^.  with  such  fine  as  is  provided  for  the  offence,  or  wiih  both.  ** 

Accorouiif    as  ■  ■  -  *^  i^ 

offence     abet-  Illustrations. 

ted  IS  com-  .     ^         .   ..  «  ...  ,  ,       ,      .       a 

poundable    or  {a.)  A  offers  a  bribe  to  B,  a  public  servant,  as  a  reward  for  showing  A  sqine  faronr 

not*  in  the  Exercise  of  B's  official  functions.     B  refuses  to  accept  the  bribe.    A  is  punishable 

under  this  section.  »  • 

{b.)  A  instigates  B  to  give  false  evidence.     Here,  if  B  does  not* give,  false  evidence, 

A  has  nevertheless  committed  the  offence  defined  in  this  section,  and  is  punisKabl^ac- 

cordingly.  • 

•  (r.)  A,  a  police-officer,  whose  duty  it  is  to  prevent  robbery,  abets  the  commissiBn  of 

•  robbery.     Here,  though  the  robbery  be  not  committed,  A  is  liable  toc^e-half  of  the  long* 

est  term  of  imprisonment  provided  for  that  offence,  and  also  to  fine.   • 

(rf.)  B  abets  the  commission  of  a  robbery  by  A,  a  police-officer,  whose  duty  it  is  to 

*  prevent  that  offence.     Here,  though  the  robbery  be  not  committed,  B  is  liable  to  one*hAli 

of  the  longest  term  of  imprisonment  provided  for  the  offence  of  robbery,  and  also  to  fine. 


Rulings. 

Case  of  offering  a  bribe  to  a  juryman.    Although  what  passed  between  the  prisoner 

and  the  juryman  mi|^ht  not  have  amounted  to  an  offer  of  a  bribe  to  the  latter,  yet  H*W9S 

h%ld  to  be  so  when  taken  in  connection  with  what  passed'  between  the  prisoner  and  tke 

juryman's  brother. — Quebn  v.  Bawool  Chitndrr  Biswas,  i   W.  R.  36.     [Kemp  vni 

^Glaver,JJ.    Dec.  7.  1864.]  ^ 

The  conviction  of  a  procuress  changed  from  abduction  to  enticing,  the  wogian  alleg* 
ed  to  have  been  abducted  having  been  of  mature  age  and  a  free  agent.  The  convictioa 
of  the  other  prisoners  also  changed  from  abetting  wrongful  concealment  under  s.  3680! 
the  Penal  Code  to  abetment  under  s.  116. — Queen  v.  Srimotee  Poddee,  i  W.  R.  45. 
[Kemp  and  Glover,  JJ.    Dec.  16,  1864.] 

The  prisoner  asked  a  witness  to  suppress  certain  facts  in  giving  his  evidence  against 

the  prisoner- before  the  Deputy  Magistrate  on  a  charge  of  defamation.  Held  that  this  was 

abetment  of  giving  false  evidence  in  a  stage  of  a  judicial  proceeding,  and  was  triable  be- 

*  fore  a  Court  of  Session  only. — In  re  Andy  Chettv,  2  Mad.  H.  C.  R.  438.     [Frere  and 

Innes,  Jj.     Aug.  12,  1865.]       •  • 

Where  a  constable  and  others  enter  a  house,  and  apprehend  certain  persons  as 
gamblers,  and  afterwards  release  them  on  payment  of  a  sum  of  money  by  the  latter,  the 
offence  committed  is  not  house-trespass  and  extortion,  but  taking  a  bribe  as  regards  the 
constable,  and  abetment  of  that  offence  as  regards  the  others. — Govt,  v  Mahomed  ^ps> 
SEIN,  5  W.  R.  49.    [Norman  and  Campbell,  J  J.     Mar.  5,  1866.] 

A  Police  Magistrate  has  power  to  convict  summarily,  under  Act  IV.  of  1866  (B.C), 
s.  36,  for  an  offence  punishable  under  s.  ii6ofthe  Penal  Code. — Queen  v.  MAHBuaKtiAN, 
I  B.  U  R.,  O.  Cr.,  39.     [Norman,  J.     Aug.  12,  1868.] 

\Vhbrb  the  accused  was  charged  under  s.  1 16,  Penal  Code,  with  having  abetted  tfad 
commissioikof  an  offence  punishable  under  s.  161  of  that  Code,  the  person  abetted  having 
been  a  Civil  Surgeon  of  aSadr  Station,  it  was  held  that  the  enhanced  imprisonment  pre* 
scribed  by  the  latter  part  of  s.  1 16  could  not  be  awarded,  as  the  Ciwl^r^eon  was  not  ^ 
public  servant  within  the  words  of  the  section^  "  whose  duty  it  is  to  prevent  the  conmis. 
Fion  of  such  offence." — Queen  v.  Ramnath  Surma  Biswas,  21  W.  R.  9.  [Phear  and 
Morris,  JJ.  •Nov.  18,  1873.] 

Accused  was  convicted  by  the  Magistrate  of  abetting  the  kidwappiny  of  a  miiMy. 
Accused,  knowing  that  the  minor  had  Ifeft  home  without  the  consent  \A  his  parents,  and 
at  the  instigation  of  one  Komaren,  the  actual  kidnapper,  undertook  to  convey  (he  minor 
to  Kandy  in  Ceylon,  and  was  arrested  on  the  way  thither.  The  Sessions  Judge  reversed  j 
the  conviction  on  the  ground  that  there  was  no  concert  between  the  accused  and  Komaren 

[  84  J 
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lHoos  to  the  completion  of  the  kidnappinff  by  the  latter.  Held  by  the  High  Court 
|L  tfflong  as  the  process  of  taking  the  minor  out  of  the  keeping  of  his  lawful  guardian 
Konedy  the  offence  of  kidnapping  might  be  abetted,  and  that,  in  the  present  case,  the 
■vletlOQ  shottM  be^f  an  offence  punishable  under  ss.  363  and  1 16  of  the  Penal  Code.-^ 
n* ».  Samia  Kaundan,  I.  L.  R.,  i  Mad.  173.    [Morgan,  C.J.,  and  Innes,  j.     Dec.  5, 

*    117.  Whoever  abets  the  commission  of  an  offence  bv  the  public  generally,  Court  by 

or  by  any  number  or  class  of  persons  exceeding  ten,  which  offence 
dS^B^^thr^Wif'Tby  ^*^^"  ^^  punished  with  imprisonment  of  either  de-  *^***  '^  ^"• 
Em^  ten  Araons-'  scription  for  a  term  which  may  extend  to  three  Vears.  Cog!  if  for  of- 

•  •or  with  fine,  or  with  both.  fence    abetted 

I  .  "*  — — — —  cog. 

'  •  Illustration,  According    as 

A*ii!ixes  ig  a  public  place  a  placard,  instigating  a  sect,  consisting  olfmore  than  ten  summons 
birifirs,  to  meet  at  a  certain  time  and  place  for  the  purpose  of  attacking  the  members  of  may  issie  for 
bftdverse  sect  wMle  engaged  in  a  procession.    A  has  committed  the  offence  defined  in  offence  abet-    • 
to  section.  *  ted. 

\  I  Accoroinpf    as 

offence  abet-   ^ 
I  ^  Ruling,  ted  is  bailable 

I  or  not. 

I     In  a  reference  to  the  High  Court  the  question  was  whether  an  abetment  of  breach  According    as 
i contract  by  more  than  lo  persons  was  an  abetment  of  the  nature  meant  in  s.  114  of  the  Pj^®"?*^®  ^** 
* — I  Code.    The  reply  of  the  High  Court  was  as  follows :  "  The  prisoners  in  this  case  *~  *  j  hSu' 
T  to  have  abetted  12  coolies  in  breaking  their  several  contracts ;  and  the  Court's  opi-  P^""**^    ^^ 

requested  whether,  inasmuch  as  12  exceeds  10,  this  is  an  abetment  under  s.  117^' 
^  H  is  presumed,  is  the  section  intended,  and  not  s.  114.    The  Court  are  of  opinion  * 

^offence  described  is  not  an  abetment  under  s.  117,  Penal  Code.  The  offence  abet- 
i  most  have  been  committed  by  more  than  10  persons;  whereas  in  the  case  under  re-^ 
MMKeeach  breach  of  .contract  is  a  separate  offence  under  s.  492  by  each  coolie,  so  that 
ftdbttnAit  of  such  breach  cannot  be  punished  under  s.  117^.  notwithstanding  that  more 
Ml  10  coolies  broke  contracts  in  consequence  of  such  abetment. — 3  W.R.,  Cr.  L.,  24,  No. 
It  ol  1865. 

i    118.  Whoever,  intending  to  facilitate,  or  knowing  it  to  be  likely  that  he  Court  by 
IWafingadesigntocom.    ^«W  thereby  facilitate,  the  commission  of  an  offence  '^^J'^t*'^ 
lltM  dfeoce.  ptmishable  with  death  or  transportation  for  life,  volmi-  ^}^\^^ 

le  with  death  cr    tarily  conceals,  by  any  ad  or  illegal  omission,  the  ex-  €og.  if  for  of-  . 
for  life—  istence  of  a  design  to  commit  such  offence,  or  makes  '«"*^^  abetted 

Hy  representation  which  he  knows  to  be  false  respecting  such  design,  shall,  A^>rding   as    ^ 
if  that  offence  be  committed,  be  punished  with  impri-  warrant  or 
sonment  of  either  description  for  a  term  which  may  JUJ""i°"\  ^^^ 
ettoid  to  seven  years ;  or,  if  the  offence  be  not  committed,  with  imprisonment  offenS*"abet- 
...  of  either  description  for  a  term  which  may  extend  ted.  o 

u Mtwmmitt^!.  to  three  years  ;  and  in  either  case  shall  also  be  lia-  Not  bailabl|     - 

•  111/!  ''"'^^^'^i^mmmm^^'^'  /\ccoroing    as 

ble  tojne.  offence    abet-     ^ 

Illustration.  poundable    oj 

a,kiiowhig  that  dacoity  is  about  to  be  comnutted  at  B,  falsely  informs  th5  Magistrate  **^^'         ^ 
MtiKoity  is  about  to  be  committed  at  C,  a  place  in  an  opposite  direction,  and  thereby 
"■^    '  the  MagisiArate  with  intent  to  facilitate  the  commission  of  the  offence.    The  ^  \r 


•^ofty  is  committed  at  B  in  pursuance  of  the  design.  A  is  punishable  under  this  section.  ^  jt    \ 

^  •  Rulings.  JST      C- 

^WWiNG  of  a  design  to  commit  a  dacoity,  and  voluntarily  concealing  the  existenctf*V^  v^  \\\/\  \r 
■■J^j^ign  with  the  knowledge  that  such  concealment  would  facilitate  the  commission  V       *jJr    C/. 
■**8ity,  does  not  amount  to  an  abetment  of  the  dacoity.— Queen  v.  Ghug'roo,   j.  S^    ,    V^     J 
#W.ft. 2.  [Seton-Karr  and  Jackson,  ]j.  Sep.  4,  1865]  VV       ^       {jT 
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•  «  ;5tcs.  119,  120.]  ABETMENT,  ^Qass,\ 

Held  that  the  prisoner  could  not  be  Dunishcd-uodei;  s.  n8,  as  there  was  nooAiali 
of  an  a6t  which  he  was  bound  to  perform  which  faciRlateitTire  commission  of  an«o8B« 
but  that  he  sbeuld  be  convicted  iiqH^  t^.  m^P^pal  Qnde,  as  be  was  bouna  to  f^ 
under  s.  44,  Code  of  Criminal  Procedure,  1882,  after  he'^^as  informed  oUthe  coUmj 
Govt,  v,  Kbsseb,  1  Agra  H. C.  R.  37.     [Turner,  J.,  and  Spankie,  Offg.  J.     Dec.  »i,  jM 

In  Madras  four  prisoners  were  indicted  for,  and  convicted  of,  murder;  and^hei 

I.  prisoner,  who  was  the  wife  of  the  murdered  man ,  was  tried  for,  and  ^n victed  of,  all  ofti 

under  s.  118  of  the  Penal  Code.    The  High  Court  upheld  the  conviction,  as  Acre  % 

evidence  to  show  that  the  woman  knew  of  the  design  to  murder  her  husband,  and  coocei) 

It  from  him. — Referred  Case,  30  of  1868.  * 

Court  by  119.  Whoever,  being  a  public  servaat,  intending  to  facilitate,  orknowii 

njich   iA^  it  to  be  likely  that  he  will  thereby  ^acilftate,  tbe^oi 

abetted  is  tri-      rubiic  servant  conceaunsf         .     .  ,   '       -r  ,1  '  • •   ^  ^r  «cna?j* 

able.  design   to  commit  offen<5    mission  of  an  offence,  the  commission  of  which  tt. 

Cog.«f  for  of-  which  it  is  his  duty  to  pre-  his  duty  as  suc^  public  servant  to  pfcvent»  "^j^ 
►  fence    abetted  vent-  t^^jly  conceals,  bv  any  act  or  illegal  omi8ftk»i»J 

/^iofdtng  a$  existence  of  a  design  to  comnirt  such  offence,  or  makes  any  reprtyyaa 
warrant  or  which  he  knows  to  be  false  respecting  such  desig 

sumnKms^  f       "  **^*""  committed  j  gj^^n^  jf  the  offence  be  committed,  b^jMiniBtalwi 

offeiK»**«brt^  iflf^p^iftogment  of  any  description  provided  for  the  offence  for  a  term  wtt 
ted.  may  extend  jq  one-half  of  the  longest  term  of  such  imprisonment,  or  with  «k 

eff^^^^ab^  fefij^  is  provided  tor  that  offence,  or  with  both :  or,  if  the  offence  be  p^ 
ted  is  bailable  Jf  offence  punishable  with  able  with  death  or  UansporUtion  for  life,  '^itk^ 
or  not.  4eath}  Ac.  >'lfciMw,,yC,i/Wurt^  prisonment  of  either  description  for  a  term  wU^ 

^(Snli'^^Ki!  *^.  «  \     ^ .  .        may  extend  tn  ten  veara:  ♦  or,  if  the  ofifence  be  b4 

r^Tcom"^^"*^  *^^^~^^ notcommrtted.  eofimitted,  lllall  be  punished  with  imprisonment^ 
poundabie    o^an^  description  provided  for  the  offence  for  a  term  which  may  extend  tf  o^ 

feufth  pail;. ofjhfi -longest  term  of  such  imprisonment,  or  with  such  dne^ 

provided  for  the  offence,  or  with  boife^t 

Ulusiraiion, 

A,  an  officer  of  police,  being  legally  bound  to  give  information  of  all  designs  toe 

mit  robbery  which  may  come  to  his  knowledge,  and  knowing  that  B  designs  to  coa 

robbery;  omits  to  give  such  information,  with  intent  to  facilitate  the  commissioa  ef  \ 

•  offence.     Here  A  has,  by  an  illegal  omission,  concealed  the  existence  ofB's  design,  i 

Is  liable  to  punishment  according  to  the  provision  of  this  section. 

Ditto.  120.  Whoever,  intending  to  facilitate,  or  knowing  it  to  be  likely  1 

Concealing  desii^n  to  com-    ^^  ^ill  thereby  facilitate,   the   commission  ol  i 

mitcffence  punishable  with    offence  punishable  with  imprisonment,  voltmtarj 

•mpnsooment-  conceals,  by  any  aft  or  illegal  omission,  the  li 

istence  of  a  design  to  commit  such  offence,  or  makes  any  representatk 

which  he  knows  to  be  false  respecting  such  design,  shall,  if  the  offence  I 

If  offence  committed  •  committed,  be  pimished  with  imprisonmeni  of  tl 

description  provided  for  the  offence  for  a  term  whii 

may  extend^o  one-fourth.  and,  if  the  offence  be  not  committed,  to  one  eigkth, 

If  not  committed.  ^^  longest  term  of  such  imprisonment,  or  wiin  su* 

*  *  fine  as  is  provided  for  the  offence,  or  with  both. 

♦  Court  t>y  which  offence  abetted  is  triable.     Cog.  if  for  offence  abetted  cog.    A< 

'  'V.         <^»*a"»g  as  wairant  or  summons  may  issue  for  offence  abetted.     Not-bailable.  Accordin 

^-      ^  offence  abetted  is  compoundable  or  not.  * 

^        "V  .       t  Court  by  which  offence  abetted  is  triable.  Cog.  if  for  offence  abetted  co^  Accori 

,      •        .    ?"^^  warrant  or  summons  may  issue  for  offence  abetted.     According  as  offence'abctM 

.      IS  Datable  or  not.     According  as  offence  abetted  is  compoundable  ar  not. 

.  :    *  [  86  ] 

I 
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Cn.iP.  VI.l  OFFENCES  AGAINST  THE  STATE.  [Sec.  laf.  * 

^-  .         , 

S.  mog  of  the  Penal  Code  contemplates  that  the  a6l  abetted  should  be  committed  ia 
BMMqaence  of  the  abetment.  The  tenn  ''fabrication  "  in  s.  193  refers  tollie  fabrication 
if  (bI:»o  dociiin^tar)b evidence  to  be  used  in  a  suit,  so  that  to  convict  under  this  section. 
k  b  essential  to  aver  and  to  prove  that  the  fabricated  documents  were  intended  for  that 
^rpose.  The  illegal  concealment,  by  act  or  omission,  contemplated  by  s.  120  of  the  Code 
las  relere^e  to  the  existence  of  a  design  on  the  part  of  third  persons  to  fabricate  evi- 
dence—Queen  V.  Rai  Coomar  Banerjee,  I  Ind.  Jur.,  O.  S.,  105.  TTrevor  and  Seton-  ^^^ 
Karr,JJ.     Sep.  27,  i*)2.]                       ^  fL^j-  ^^^^^^^^    0>v.          U^^ 

CHAPTER  VI.       --'-'^J^TJlir^^   <4n^^  0vX<^i*^ 

1^       .     Of  Offences  AGAINST  THE  St ATB.                        ^      nm  t      ' 
*  121«  Whoever  wages^^  against  the  Queen,  or^atteinptsto  wage  such  ct,  of  Scs. * 
Waging  or  aliempting  to    war,  or^abets  the  waging  of  such  war,'  shall  be  pun-  Oncog.  ^ 
prage  war,  or  abetting  wag-    i^ed  With  death  Or  transportation  for  life,  and  shall  Jj  VlSuki*     * 
|-gol  war.  against  Queen.     >>^rfeit  all  his  property.                                                      '    '  N^  g^lp 

™'^"'"^„  Sanction. 

Illustrattons,  • 

{a,)  A  joins  an  insurrection  against  the  Queen.  A  has  committed  the  offence  de- 
fbied  in  this  section.  '' 

ifi,)  A  in  India  abets  an  insurrection  against  the  Queen's  Government  of  Ceylon  by  • 

senAng  arms  to  the  insurgents.     A  is  guilty  of  abetting  the  waging  of  war  against  the 

yVCCSB* 

•  9 

Rulings. 

Charge. — That  you,  on  or  about  the  day  of  ,  at        ,  waged  war  agajnsts 

Ber  majesty  the  Queen-Empress  of  India,  and  thereby  committed  an  offence  punishable 
Imder  s.  Ai  of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session 
yghen  the  charge  is  framed  by  a  Presidency  Magistrate,  for  Court  of  Session  substituif 
High  Court].    And  I  hereby  direct  that  you  be  tried  by  the  said  Court  on  the  said  charge. 

The  special  limitation  of  the  period  for  prosecution  (three  years)  in  cases  of  treason 
^d  tAisprision  of  treason  under  Stat.  7  Wm.  III.,  c.  %  s.  5,  is  an  exception  to  the  general 
ntle  in^riminal  cases;  and,  in  enacting  s.  lai  of  the  Penal  Code,  the  Legislature  has  not 
Ikougfat  fit  to  limjt  in  any  way  the  period  within  which  a  prosecution  for  an  offence  against 
^t  enactment  may  be  comnienced,  and  consequently  such  limitation  does  not  form  part  '  ^ 

af  tha  Penal  Code.  In  a  case  in  which  the  accused  was  charged  with  abetting  the  wag- 
r^  oT  war  against  the  Queen  under  s.  121  of  the  Penal  Code,  it  was  held  that  the  Calcutta 
tSumetie  and  the  Gasette  of  India  were  admissible  in  evidence,  under  s.  8  of  Act  II.  of  1855, 
10  prove  the  proclamation  and  official  communications  of  the  Government  relating  to  the 
•'"'•  Auyinte^.  official  letter  from  the  Secretary  to  the  Government  of  the  Panjab  to 
be^Secretary  to  the  Government  of  India  was  held  to  be  admissible  in  evidence  under 
{.  6,  Act  11.  of  1855.  S.  200. relates  only  to  the  oral  evidence  of  witnesses.  As  to.docu-'" 
nenfaiy  evidence,  although  a  pr'soner  has  a  right  to  have  all  or  any  part  of  an/document 
ised^ii  bis  trial  translated  or  interpreted  to  him,  yet,  where  a  document  is  put  in  for  the 
^arp€Me'ol  merely  giving  formal  proof  of  that  which  is  an  incontestable  fact,  it  is  not  ne- 
pessaxjr  to  interpret  it  at  length.  It  would  be  sufficient  if  the  prisoner  was  made  to  un- 
perstaipd  what  the  document  was,  and  for  what  purpose  it  was  us^.  Qutere^  whether,  with  ^      ^ 

nefevMee  to  s.  28  of  Act  II.  of  1855,  ^  prisoner  charged  with  treason  can  be  convicted  on 
the  eridtece  of  a  sir^le  witness  ? — Queen  v.  Ambbrooddebn,  15  W.  R.  25  j  7  B.  L.  R. 
53.     (Norman,  Offg.  C.J.,  and  Bayley,  J.     Feb.  25,  1871.]  ,     ^ 

The  DTOceedings  before  a  Magistrate  preliminary  to  commitment  are  not^impeachable 
Eor  irc^uWitV}  because  some  of  the  depositions  were  taken  before  the  accfised  persons 
wetebroygfat  befor^him.  The  Sessions  Court  at  Patna  was  held  to  have  jurisdiction  to 
trf  tbedttttce  of  abetment  of  waging  war  against  the  Queen,  though  the  waging  of  war 
&i  »«l  takm  place  in  Patna,  the  rule  of  law  as  to  abetment  bejng  that  where  parties  con*  *"    « 

cert  feficil^ber»  and  have  a  common  object,  the  act  of  one  of  the  parties  done  in  furtherance 
rf  the  common  object,  and  in  pursuance  of  the  concerted  plan,  is  the  act  of  the  whole. 
The  jurisdiction  of  tb^  Sessions  Court  at  Patna  was  not  affected  by  the  erroneous  state* 


jr\^ 


^-^ 


•  • 


Secs.  121 A-I24.]  OFFENCES  AGAINST  THE  STATE.  [Chap.  Vr 


^\ 


Ct.  of  Ses. 
Uocog. 
Warf»nt. 
Not  bailable. 
Not  comp. 
Sanction. 


■^  ^^ 


Ditto. 


Ditto. 


Ditto. 


ment  in  the  charge  of  the  abetment  having  taken  place  at  Calcutta,  when  theevuieftcew 
sufficient  to  show  the  abetment  at  Patna ;  such  erroneous  statement  being  an  error  or  4e> 
feet  in  the  charge  which  is  cured  by  s.  426  of  the  Code  of  Crimraal  Brocedpre.  Tbebflq 
of  a  warrant  of  commitment  by  the  Govemor-Grenerai  in  Council,  under  Reg.  IILd  i8l^ 
cannot  be  treated  in  the  nature  of  a  conviction  of  the  person  so  placed  und^  persOMl» 
straint,  so  as  to  give  immunity  to  the  person  so  committed,  and  afterwards  dischdrgBdft^a 
all  political  offences  committed  before  that  period,  on  the  ground  that  he  has  already  bta 
tricKl,  convicted,  and  punished.  The  rule  of  evidence  that  letters  found  in  the  h<Miseol 
a  person  after  his  arrest,  and  whilst  in  custody,  cannot  be  used  in  evidence,  is  sobject  to 

.\the  exception  that  the  existence  of  the  letters  found  may  be  established  eithef  hjStee^ 
proof  or  by  stronJ*^suTnptive  evidence. — Queen  v.  Amber  Khan,    17  W.  R.  I5;9E 

-  X.  R.  36.     [Couch,  C.J.,  and  Jackson  and  Macpherson,  JJ.    D^,  21,  1871.]  • 

^%  .  E^RY  person,  whether  within  or  without  the  presidency-towns,  awar^of  the  cci 
sion  of,  or  of  tlv  intention  of  any  other  person  to  commit,  any  offence  punishable  11 
the  following  sections  of  the  Indian  Penal  Code  (namely),  121,  121  A,  122,^23,  I24,*I24A 
J2S,  126,  130,  *•  143,  144.  MS.  >47.  h8,"*  302.  303.  304,  38a»  392, 393.  394,  395. 39^1 397i 
398,  399.  40a,  435.  436,  449.  450,  45^,  457.  458,  459,  and  460,  shall,  iifHhe  absence  0*  re- 
asonable excuse,  the  burden  ol  proving  which  shall  lie  upon  the  person  so  aware,  fortkivM 
give  information  to  the  nearest  Magistrate  or  police-officer  of  such  commission  or  ittad 
tion. — Crim.  Pro.  Code  (A6t  X.  of  1882),  s.  44,  as  amended  by  Act  X.  of  1894,  s.  1. 

121A.t  Whoever,  within  or  without  British  India,  conspires  to  commif 
Conspiracy  to  commit  of-    any  of  the  offences  punishable  by  sectic^i  ^^j*  w.? 
fences  punishable  by  section 

121. 


deprive  the  Queen  of  the  sovereignty  of  Bridsh  India 

or  of  any  part  thereof,  or  conspires  to  overawe,  by 

means  of  criminal  force  or  the  show  of  criminal  force,  the  Government  of  Iiwlfli 

or  any  Local  Government,  shall  be  punished  with  transportation  for  life  or  m^ 

shorter  term,  or  with  imprisonment  of  either  description  which  may  extend  to 

^  ten  years.  •      ' 

Explaffation, — To  constitute  a  conspiracy  under  this  section.  It  is  notpece& 


sary  that  any  act  or  illegal  omission  shall  take  place  in  pursuance  thereof. 

The  terms  "disaffection  "  and  "disapprobation "  explained,  and  s.  134A  referred  U 
and  explained  to  the  jury. — Qubrn-Empress  v.  Jogbndra  Ch under  Bosh,  I.  L.  R^  i^ 
Cal.  35.    [W.  Comer  Petheram,  Kt.,  C.J.    Aug.  15,  1891.] 

122.    Whoever  collects  men,  arms,  or  ammunition,  or  otherwise  prepare 
Collecting  arms,  &c.,  with    Jo  ^^ge  war  with  the  intention  of  either  wagn|goj 
the  intention  of  waging  w4r    being  prepared  to  Wage  war  against  the  Queen,  shal 
against  Queen.  bg  punished  with  transportation  for  life  or  imprison 

ment  of  either  description  for  a  term  not  exceeding  ten  years,  and  shall  forfci 
all  his  property.  • 

128.  Whoever,  by  any  act  or  by  any  illegal  omission,  conceals  the  exiBleno 
Concealing  with  intent  to    ^^ »  design  towage  war  against  the  Queen,  intend 
faciliute  a  design  to  wage    ing  by  such  concealment  to  facilitate,  or  knowing! 
^^«'*  to  be  likely  that  such  concealment  will  facilitate,  di 

waging  of^such  war,  shall  be  punished  with  imprisonment  of  either  dcscrtptioi 
for  a  term  which  may  extend  to  ten  years  and  shall  also  be  liable  to  fine. 

124.   Whoever,  with  the  intention  of  inducing  or  compelling  the*  G^ 

Assaulting-Covemor-Gene-    vemor-General  of  India,  or  the  Governor  of  any  Prj 

ral.  Governor,  &c.,  with  intent    sidency,  or  a  Lieutenant-Govemof,  or  a  Member j 

,to  compel  or  r^ain  the  exer-    the  Council  of  the  Govcmor-General  of  India,  oM 

ase  of  any  Uwful  power.  ^^^  Council  of  any  Presidency,  to  exercfgeor  refrg 

•  The  figures  quoted  have  been  inserted  by  Act  X.  of  1894,  s.  I. 
t  This  is  a  new  section,  inserted  by  Act  aXVH.  of  1870,  s.  4. 
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•  •  Sfecs.  127-132.]    OFFENCES  RELATING  TO  THE  ARMY,  &c.     [Chap.  VI! 

Ct.of  Ses.  127.  Whoever  receives  any  pfbperty,  knowing  the  same  to  hajfc  fid 

Uncog.  Receivinf?  propeiiy  taken    taken  in  the  commission  of  any  of  the  offences  ad 

N^^^uhi*     by  war  or  depredation  men-    tioned  in  sections  1^5  and  126^  shall  be  pmiUii 
Not  o?mp.        ""^^  ^  "^"^^  "5'  '^'        with  imprisonment  of  either  description  for  a  ta 
^'hich  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine  andteii 

^^^^eiture  of  the  property  so  received.  ! 

«  ' 

Ct.  of  Ses.  128.  Whoever,  being  a  public  servant,  and  having  the  custody  of  any  Sd 

w^it.  Public  servant  volunurily    prisoner  or  prisoner  of  war,  voluntarily  aUows  sw 

Not  bailable,    allowine  prisoner  of  State  or    prisoner  to  escape  from  any  place  in  which  8udi  pi 
^  comp.       war  in  fiis  custody  to  escape,     g^^^^  jg  confined,  shall  be  punished  wittf  transpod 
^"'         tion  for  life,  or  Imprisonment  of  either  description  for  a  term  whtch  mn^  eM 
to  ten  years,*and  shall  also  be  liable  to  fine.  ^  \ 

a.ftSes.  '    129.  Whoever,  being  a  public  servant,  and  having  Uiecp^dy  of  fti^St^ 

w   W.    of     P"«>1»<:  servant  negligently    prisoner  or  prisoner  of  war,  negligently  saffen  soi 
1st  dass.         suflFering  prisoner  of^ute  or    prisoner  to  escape  irom  any  place  of  confinc^tteot! 
.  Uhcoir.  ^*'  »">»»  *^"s^^y  ^^  «*^*P«-    which  such  prisoner  is  confined,  shall  be  pannlM 

Baii^ie!'         ^'^  simple  imprisonment  for  a  term  which  may  extend  to  three  yean,  ai 
Not  cpmp.       shall  also  be  liable  to  fine. 
Sanction. 

180.  Whoever  knowingly  aids  or  assists  any  State  prisoner  or  prisoner  < 

Sl<S!r^*^  Aiding  escape  of.  rescuing,     war  In  escaping  from  lawful  custody,  or  rescnei< 

Warrant.        ^  harbouring  such  prisoner,     attempts^  to  rescue  any  such  prisoner,  or  harbomi 

Not  bailable,    conceals  any  such  prisoner  who  has  escaped  from  lawful  custody,  or  ^EmU 

^2^Jg^P*       attempts.  ta.Qfter  any  reslsUnce  to  the  recapture  of  such  prisoner,  diaB  I 

^°'     *  p&nlihed  with  transportation  for  life»  or  with  imprisonment  of  either  desorifM 

for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  ta  fne*    i 

Explanation, — A  State  prisoner  or  prisoner  of  war  who  is  permitted  to^ 

at  large  on  his^garal^  within  certain  limits  in  British  India  is  said  to  escape  fra 

lawful  custody  tf  he  goes  beyond  the  limits  within  which  he  is  allowed  to-bcj 

large,  | 

CHAPTER  VII.  ^ 

Of  Offences  relating  to  the  Army  and  Navy. 

Ct.  of  Ses.  181.  Whoever  abets  the  committing  of  mutiny  by  an  officer,  soldier,  | 

Cosrnizable.  Abetting  mutiny,  or  at-  sailor  In  the  army  or  navy  of  the  Queen,  or  atteM 
Ui'?"i*Vi  tcmi>ting  to  seduce  a  soldier  to  seduce  any  such  officer,  soldier,  or  sailor  bcKn] 
nSI  ^m^^'    ''^'^'''  ^^  ^"^  '*"^^-  allegiance  or  his  duty,  shall  be  punished  with  mi 

portation  for  life,  or  with  imprisonment  of  either  description  for  a  term  Vhl 
may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

Explanation. — In  this  section  the  words  "officer"  and  "soldier*'  4nclii 
any  person  subject  to  the  Articles  of  War  for  the  better  government  of  B 
Majesty's  army,  or  to  the  Articles  of  War  contained  in  A6^No.  V.  of  1869.^ 

Ditto.  IBS^i  Whoever  abets  the  committing  of  mutiny  by  an  officer,  sokUer, 

Abetment  of  mutiny,  if  mu-    sailor  in  the  army  or  navy  of  the  Queen,  shall,  if  d 
liny  is  committed  in  conse-    tiny  be  committed  in  consequen(«e  of  that  abetm^ 
^  ^        '  quence  thereof.  ^^  punished  with  death  or  wfth  transportation  1 

"*  This  explanation  has  boen  added  by  Aa  XXVII.  of  1870,  t.  6.  | 
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j;«AP.  VA.]  OFFENCES  AGAINST  PUBLIC  TRANQUILLITY.  [Secs.  133-159. '  •  . 

i^  (St  imprisonment  of  ejther  description  for  a  term  which  may  extend  to  ten  .    • 

K«r%^md  shall  also  be  liable  to  fine. 

Whoever  abets  an  assault  by  an  officer,  soldier,  or  sailor  in  the  army.  Ct.  of  Scs., 

or  navy  of  the  Queen,  on  any  superior  officer  being ^"^^   ?1*^* 
-.  «^f   assault   by    in  the  execution  of  his  office,  shall  be  punished  with'^asr**      *'^ 
d8w*whcn"in  exwu-     imprisonment  of  either  description  for  a  term  which  Cognizable, 
of  his  office.  may  extend  to  three  years,  and  shall  also  be  liable  iy*"*?.*-.^. 

to  fine-  SSISS?*- 

I     184.^  Whoever  afeets  an  assault  by  an  officer,  soldier,  or  sailor  in  the  army  ct.  of  Ses. 
^Mehnent  of  such  assault,    or  navy  of  the  Queen,  On  any  superior  officer  being  CM;^0w*le. 
Kliasaaiitt  is  Committed.        in  the  execution  of  his  office,  shall,  if  such  assault  be  N^*'ba?UWe.    ; 
Dtfimitted  in  consequence  of  that  abetment,  be  punished  with  Imprisonment  Notcomp. 
if  either  desa-iption  for  a  term  which  may  extend  to  seven  years,  and  shall  also  «» 

p  liable  to  fine* 

185.  Whoever  abets  the  desertion  of  any  officer,  soldier,  or  tailor  in  the  p^^gy^  j^^^ 
teent  of  desertion  of    ^^^J  OX  navy  of  the  Queen,  shall  be  punished  with  or  Ma^.of  isf 


IWeror  sailor.  Imprisonment  of  either  description  for  a  term  which  Jf  «»?  ^jss- 

lay  extend  to  two  years,  or  with  fine,  or  with  both.  *  wS^St. 

189.  Whoever,  except  as  hereinafter  excepted,  knowing  and  having  reason  i^^^  comp, 
BadMBHur  deserter  to  bclieve  that  ah  officer,  soldicr.  Or  sailoT  In  the  army     Ditto, 

niiinniiinff  ^^  ^^^  ^^  the  Queen,  has  deserted,  harbours  sucfc.  ^ 

ttoer,  soldier,  or  sailor,  shall  be  punished  with  imprisonment  of  either  descrlp- 
M  for  a  term  which  may  extend  to  two  years,  or  Vith  fine,  or  with  both.  ^     ^ 

TRx^ption. — ^This  provision  does  not  extend  to  the  case  in  which  the 
arbOttr  is  given  by^  wife  to  her  husband.       ^^,  t^^  ^  M  ^ 

187.  The  master  or  person  in  charge  of  a  merchant-vessel,  on  board  of  p^^    ^ 
Dttefter  concealed  on  board    which  any  deserter  froni  the  army  or  navy  of  theor&iu^»  ofist 
Kfcbaot- vessel  througrh  ntg-    Queen  Is  concealed,  shall,  though  ignorant  of  snch  or  and  class, 
ipace  of  master.  concealtoent,  be  liable  to  a  penalty  not  exceeding  ^^"^^^^^ 

\it  hundred  rupees,  if  he  might  have  known  of  such  concealment,  but  for  some  kSailabie. 
iegi|ct  of  his  duty  as  such  master  or  person  in  charge,  or  but  for  some  want  Notcomp. 
i  discipline  on  board  of  the  vessel. 

188.  Whoever  abets  what  he  knows  to  be  an  act  of  insubordination  by 

i  4MMit of  act  of  insubor.    ^  officer,  soldier,  or  sailor  in  the  army  or  navy  of  the  o/m^.  df^i'st 
iBa6»hy  soldier  or  sailor.      Queen,  shall,  if  such  act  of  insubordination  be  com-  or  and  dass. 
utteiiii  consequence  of  that  abetment,  be  punished  with  imprisonment  of  either  Copiiiable. 
fessrqy(ion  for  a  term  which  may  extend  to  six  months,  or  with  fine,  or  with  both.  BaUiSle.* 

Application  of    foregoing  188A.*  The  foregoing  sections  of  this  chapter    ®  *^"*p- 

^dteostatbe  Indian  Marine    shall  apply  as  if  Her  Majesty's  Indian  Marine  Ser-  ^    " 

^***  •  vice  were  comprised  in  the  navy  of  the  Queen. 

188.  No  person  subject  to  any  Articles  of  War  for  the  army  or  navy  of         * 
PbsoBiaiibiect  to  Articles     the  Queen,  or  for  any  part  of  such  army^or  navy,  is 
I  War,  subject  to  punishment  under  this  Code  for  any  of 

^  ofiaces  defined  in  this  chapter. 

^ — . 

*  This  is  a  new  section,  inserted  by  the  Indian  Marine  A6t  (XIV.  of  1887),  s*  79. 
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•  •  S%Cfl/i40,i4i.]  OFFENCES  AGAINST  PUBLIC  TRANQUILLITY,  [Chap.VIII. 

Any  Map.'  140.  Whoever,  not  being  a  soldier  in  the  military  or  naval  service  ol  tifr 

Cocrtiizable.  ,.,    .     ,        e    . j-          Queen,  wears  anv  garb,  or  carries  any  token,  leRn- 

Summons.  Weanng  dr«s  of  soldier.         ^^j.^^  ^^^  ^^^  ^^  ^^^^  ^^^  ^^  ^^^^  ^  ^^^^^  ^^ 

r{oCa!mp.  ^  ^^  intention  that  it  may  be  believed  that  be  is  such  a  soldier,  shall  be  punffliri 

^  c  ^LP^  ^^^  imprisonment  of  either  description  for  a  term  which  may  extend  to  dnfle 

'  ^  months,  or  with  fine  which  may  extend  to  five  hundred  rupees,  or  wttn  bod|. 


tP' 


CHAPTER  VIll. 
•  Of  Opf£NCbs  against  the  Public  Tranquillity. 


141.  A^  assembly  of  five  or  more  persons  is  designated  an  "  nnlawEid«*» 
^1  ,r  1    r  1         u.  sembly,"  if  the  common  object  of  the  persont  ttH*- 

r^i     •      W*J!^;!!ii^'"^y:  posing  ihat  assembly  is-  *  * 

Firsl, — To  overawe  by  criminal  force,  or  show  of  criminal  force,  iIm  Le-^ 
gislative  or  Executive  Government  of  India,  or  the  Government  of  any  TteA- 
dency,  or  any  Lieutenant-Governor,  or  any  public  servant  in  the  exercise  jtf  Ae 
lawful  power  of  such  public  servant ;  of, 

'    Second, — To  resist  the  execution  of  any  law  or  of  any  legal  process ;  or. 

Third. — To  commit  any  mischief  or  criminal  trespass,  or  othg;j2ii^; 
or, 

FourfA,^-By  means  o(  criminal  force,  or  show  of  criminal  force,  toW 

•person,  ^9  take  or  obtain  possession  of  any  property,  or  to  deprive  any^nA^ 

of  theenjoyment  of  a  right  of  way,  or  of  the  use  of  water,  or  other  ingoi^pDicil 

right  of  which  he  is  in  possession  or  enjoyment,  or  to  enforce  any  right  ^<cp" 

j>osed  right;  or, 

Ft//It. — By  means  of  criminal  force,  or  show  of  criminal  force,  to  eonpel 
anv  person  to  do  what  he  is  not  legally  bound  to  do,  or  to  omit  to  do  what  he 
is  legally  entitled  to  do.  •  t 

Explanation. — An  assembly  which  was  not  unlawful  when  it  a8«eiid>led 
may  snb;sequently  become  an  unlawful  assembly.  \^  \ 

THBCQjBygaQS  object  of  the  ass^ribly  should  always  be  mentioned  in  the  charge.— 
4  W.  R.,  Cr.  L.,  9,  10,  Nos.  1137  andTi50  of  1865.  ..  - 

In  order  to  convict  of  the  offence  of  being  members  of  an  unlawful  assembly,  it  nmsi 
be  shown  that  the  accused  were  actuated  by  a  common  object,  and  that  the  acts  doiMrbj 
them  were  of  such  a  nature  as  to  make  them  guilty  under  s.  141  of  the  Penal  Code.— 
Queen  v.  Dinobundo  Rai,  9  W.  R.  19.     [Scton-Karr  and  Markby,  JJ.     Feb.  20,  1868.] 

An  assembly,  lawful  in  Us  inception,  may  become  unlawful  by  its  acts.  If  force  ii 
used,  the  higher  offence  of  rioting  has  been  committed. — Queen  v.  Khembb  Singh 
1  W.  R.  18.    [Kemp,  J.    Sep.  26,  1868.]  ^^ 

Where  the  defendants,  raiyats  of  portion  of  a  zamindari  sold  in  execution  of  a<lecre< 
of  the  Civil  Court,  reaped  and  carried  away  their  crops  despite  the  purchaser's  people,  an<i 
refused  to  allow  the  purchaser's  people  to  seal  and  mark  grain  which  had  been  reaoed,  and 
the  raiyats  were  assembled  in  such  numbers  and  so  armed  that  nothing  could  be  done 
against  thenf,  held  by  the  High  Court  that  the  a6ts  of  the  defendants  did  not  amount  to  an 
offence  under  s.  141  of  the  Penal  Code. — Pro.,  Aug.  10,  1869,  4  Mad.  H.  C.  R.,  Ap.,  65. 

•  Where,  of  several  persons  constituting  an  unlawful  assembly,  some  only  are  armed 
with  sticks,  and  A,  one  of  them,  is  not  so  armed,  but  picks  up  a  stick,  and  uses«it,  B  <tb« 
ma^er  of  A),  who  gave  a  general  order  to  beat,  is  guilty  of  abetting  the  assault  tfiade  b; 
A. — Qu«RN  V.  Rasookoollah,  .12  W.  R.  51.     [Glover  and  Mitter,  jj.    Sep.  2,  1869.J 
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5hap.  ViII.]    offences  against  public  tranquillity.     [Sec.  f\\ 

•    1*HE  act  of  the  defendants  in  assemblini^  and  forcibly  interrupting  a  proceasicTn  was       y 
Forbidden  by  cl.  4  of  s.  141  of  the  Penal  Code,  although  the  defendants  acted  upon  the    V 

KOQDd  that  the  procession  was  a  nuisance  or  annoyance  to  them  or  their  community. — 
\o^  Nov.  16, 186§,  5  Mad.  H.  C.  R.,  Ap.,  6. 

Where  two  opposite  factions  commit  a  riot,  it  is  irregular  to  treat  both  parties  as 
coostituUog  one  unlawful  assembly,  and  to  try  them  together,  inasmuch  as  they  do  not 
Inve  '^one  common  object"  within  the  meaning  of  s.  141  of  the  Peoal  Code. — Quee.n  v. 
SuRROOP  Chunder»Paul,  12  W.  R.  75.    [Norman  and  Kemp,  JJ.     Dec.  10,  1&9.] 

Held  that  the  owner  or  occupier  of  land  on  which  an  unlawful  assembly  is  held  can- 
not be  cdhvicted  under  s.  154  of  the  Penal  Code,  unless  there  is  a  finding  that  the  riot  was 
premeditated.  Wheire  two  opposite  factions  commit  a  riot,  it  is  irregular  to  treat  both 
panics  as  Constituting  one  unlawful  assembly,  and  to  try  them  together,  inasmuch  as  they 
do  not  have  ''pne  common  object  "  within  the  meaning  of  s.  141  of  the  Penal  Code  The 
rig}it  of  an  accused  party  to  cross-examine  witnesses  is  limited  to  a  right  ^o  cross-examine 
tbe  mtness  for  the  prosecutor  or  for  the  Crown  called  against  him.  If  he  wishes  to  avail 
him^tf  of  evidence  which  has  been  given,  or  which  can  be  given  by  a  witness  called  for 
another  of  the  pajties  accused,  he  must  call  him  as  his  own  witness. — Queen  v.  Surroop 
Cmunder  Paul,  12  W.  R.  75.    [Norman  and  Kemp,  JJ.     Dec.  10,  1869.] 

Where  a  police-officer  duly  appointed  under  A£t  V.  of  1861  was  engaged,  in  the  dis- 
(^afge  of  his  duty  as  such  police-officer,  at  a  time  when  an  unlawful  assembly  took  place, 
ft  was  held  that  he  was  competent  to  apprehend  any  of  the  members  of  such  unlawful 
assembly ;  and  a  person  who  rescued  the  party  apprehended  was  convicted  of  rescuing  from 
lawful  custody  within  the  meaning  of  s.  225  of  the  Peoal  Code. — Queen  v.  Assam  Shur- 
8UFF,  13  W.  R.  75.     [Phear  and  Mitter,  J  J.      May  17,  1870.] 

BIIOCBDURE  to  be  observed  in  the  case  of  a  charge  under  s.  154,  Penal  Code,  against 
the^imer  of  land  on  which  an  unlawful  assembly  is  held,  pointed  out.    Xb^Ji^oi^^l  of  the    . 
frigi«^|  rif^^  case  is  no  eyiff^nnM  in  fK^  ^^^f^^  lintf*';'  ^1  'SJ—'^  THE  MATTER  OF  C.  TJTD. 
HBTi^ANQ  Mahomed  Ismail  Chowdhry,  15  W.  R.  6  ;  o  B.  L.  R.,  Ap.,  83.     [Bayley  and 
*fitte>fiJJ-    Jan-  21.  1871.]  '*     ^ 

Tu^B  is  no  ground  for  the  distinction  between  an  unlawful  assembly  as  a  premedi  - 
tatod  ftct  and  ao  affray  as  a  sudden  one,  for,  according  to  s.  141  of  the  Penal  Code,  an 
assembly,  which  was  not  unlawful  when  it  assembled,  may  subsequently  become  an  un-    * 
lawful  assembly. — In  the  Matter  op  Lokbnath  Kar,  18  W.  R.  2.    [Bayley  and  Mitter 
JJ.    May  13,  187a.] 

It  cannot  be  said  that  a  person  intentionally  joins  an  unlawful  assembly,  or  continues 
in  it,  when  it  appears  from  the  evidence  that  he  went  to  the  place  where  the  members  of      /^ 
the  uofawful  assembly  were  gathered  to  prevent  mischief  being  done  to  his  own  property  « 
vhicb  he  had  a  right  to  protect. — Birjoo  Singh  v.  Khub  Lall,  19  W.  R.  66.    [Couch, 
C.J.r^iid  Glover,  J.    April  16,  1873.]  • 

In  this  case,  in  which  the  prisoners  were  convicted  of  being  members  of  an  unlawful 
assembly  under  s.  141  of  the  Penal  Code,  the  Court  held  that  the  evidence  was  insufficient 
to  warrant  a  conviction,  there  beiujp^  nothing  to  show  what  was  the  specific  unlawful  object, 
wi^bin  the  scope  of  els.  3  and  4,  ofthe  persons  composing  the  assembly. — In  the  Matter 
OF  ROYLASH  Chunder  Dass,  20  W.  R.  78.     [Phear  and  Morris,  JJ.     Nov.  r8,  1873.] 

No  charge  of  being  members  of  an  unlawful  assembly  under  s.  141,  Penal  Code,  can  ^ 

be  %iislnliied  where  the  intention  of  the  parties  was,  not  to  enforce  a  right  or  supposed    ^ 
right,  but  to  maintain  undisturbed  the  actual  subsisting  enjoyment  of  a  right  which  was 
at  thttt  time  being  exercised.-— Shunk6r  Singh  v.  Burmah  Mahto,  23  W.  R.  25.    [Phear 
•and  Morris,  JJ.    Jan.  22,  1875  ]  * 

If  a  number  of  oersons,  assembled  for  any  lawful  purpose^  suddenly  quarrel  with  an 
intrylcr  without  aily  previous  intention  or  design,  they  do  not  commit  "  riot "  in  the 
leguaense  of  the  word. — Khaja  Noorul  H ossein  alias  Khaja  WXliEEb  Jan  v.  Fabre- 
TomistLRE,  34  W.  R.  26.     [Glover  and  Mitter,  JJ.     July  12,  1875.] 

-  A  IPAtTV  of  persons,  consisting  of  some  five  peadas  and  a  number  of  coolies  sufficient 
iarfkm  irork  to  be  done,  went  to  a  spot  on  a  river  flowing  through  the  lands  of  M  for  the 
paijpiet  of  either  repairing  or  erecting  a  bund  across  it  to  cause  the  water  to  flow  down  a 
chaflttA  on  the  lands  of  their  master  T.  The  river  at  the  time  was  almost  dry,  and  the 
party  did  not  go  armed  ready  to  fight  or  use  force,  and  they  did  not,  during  the  subsequent 
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occurrence,  use  force.  Having  arrived  at  thejipot  about  10  a.Mm  they  proceeded  to  tra^ 
at  the  bund  until  the  afternoon.  At  about  4  p.m.,  a  l>ody  of  men,  consisting  of  ^Awl 
1,200  in  all,  manv  of  them  armed  with  lathis^  and  headed  by  the  prisoners,  who  wef^'i^ 
vants  of  M,  which  had  been  seen  collecting  together  during  the  day,  pnoceedfd  to theM^ 
and  about  25  or  30  of  them  attacked  T's  men,  some  five  of  whom  were  more  or  iai 
severely  wounded  with  the  lathis.  The  occurrence  resulted  in  the  conviction  of  some  d 
M's  servants  for  rioting  under  s.  147  of  the  Penal  Code.  M's  people  wholly  dtfbi^aa) 
right  on  the  part  of  T  to  construct  or  repair  the  bund^  and  had  previously  denied  the  <s> 
isteace  of  such  right,  and  refused  permission  to  T  to  exercise  it.  It  Vas  contended  dud 
the  assembly  of  M's  people  was  not  an  "  unlawful  assembly;"  that  the  interference tevTi 
people  with  the  channel  of  the  nver  justified  them  in  coming  to  stop  the  wori»ana  tlie 
show  and  use  of  force  in  compelling  them  to  do  so.  Held  that  the  prisoneiy  ^^  frf 
rightly  .coo  Yictfii).  Held^  further,  that  as  no  right  of  private  deff^nce  of  property  b  ooe* 
Terred  by  the  Penal  Code,  except  as  against  the  perpetrators  of  offences  uijder  the  F^ml 
Code,  and  that  a^ ,  upon  the  facts  of  the  case  as  found,  no  offence  had  been  committed^ 
T's  people,  their  acts  amounting  merely  to  a^ivil  tresp^s,  and  that,  as  there  was  nopcets* 
'  ing  or  immediate  necessity  of  a  kind  showing  that  there  was  not  time  to  llave  n 

to  the  protection  of  the  public  authorities,  no  guestiop  as  to  the  rjght  ^  pfiyate  < 
arose  in  the  case.  It  warf  further  contended  that  M's  people  did  not  assemble  to  < 
Vrigh'tTor  supposed  right,  within  the  terms  of  s.  141  of  the  Penal  Code,  but  to  drfeod  4 
right,  and  that  such  action  did  not  make  the  assembly  an  unlawful  one.  Held  that  thqf 
were  members  of  an  assembly  the  common  object  of  which  was,  by  *show  of  criminal  focdi^ 
and  by  criminal  force,  if  necessary,  to  enforce  the  right  to  keep  the  river  channel  f:^itm'^ 
preventing  the  construction  of  the  bund^  and  by  demolishing  it  so  far  as  it  was  conitmct- 
ed,  and  that  the  case  came  within  S..141,  para.  4. — Queen  v.  Mitto  Sing  (3  W.  R^  Cr., 
41),  Shunker  Singh  v.  Burmah  Mahto  (23  W.  R.,  Cr.,  25),  and  Birfoo  Singh  v.  KktA  LeU 
(19  W.  R.,  Cr.,  66),  referred  to  and  commented  on. — Ganouri  Lal  Das  v.  Qdbkii- 
EMPItBSS,  I.  L.  R.,  16  Cal.  ao6.     [Pigot  and  Macpherson,  JJ.    J^.  14,  18PB9.]  • 

One  of  two  village-factions  objected  to  the  other  passing  in  procession  over  a  vsOB^ 
piec^  of  ground  in  the  main  street  of  the  village.  An  injunction  prohibiting  theoMi 
cession  was  obtained  in  the  Court  of  the  District  Munsif  on  20th  March.  On  iith^nbf 
-  -^  procession  was  formed,  and  approached  the  ground  in  question.  Forty-six  jnen^Mr^ 
\^  of  the  first-named  faction  were  assembled  there  to  prevent  .the  procession  by  force ;  the 
police  ordered  them  to  disperse ;  this  order  having  been  neglected,  the  police  prevailei 
on  the  other  faction  to  abandon  the  procession.  Held  that  the  persons  who  did  »ot  C 
perse  on  being  ordered  to  do  so  were  guilty  of  the  offence  of  being  members  of  an  unbM 
assembly.— Qubbn-Emprbss  v.  Tira  Kadu,  I.  L.  R.,  14  Mad.  126.  [Muttusami  Ay 
and  Best,  JJ.    Oct.  3,  1890.]  | 

14d.  Whoever,  being  aware  of  facts  which  render  any  assembly  an  im^ 
lawful  assembly,  intentionally  joins  that  assemble,  01 
asS^'Sy?'^  continues  in  it,  is  said  to  be  a  member  of  an  u^w 

ful  assembly. 

rU'K  a  large  body  of  men  belonging  to  one  faction  waylaid  another  body  of  men  belong 
«,  ing  to  a  second  faction,  and  a  fis^ht  ensued,  in  the  course  of  which  a  member  of  the  fi^j 

mentioned  faction  was  wounded,  and  retired  to  the  side  of  the  road,  taking  no  farthei 
active  part  in  the  affray.  After  his  retirements  member  of  the  second  faction  was  killed 
Held  by  Norman,  J.  (whose  opinion  prevailed),  that  the  wounded  man  had  ceased  to^  | 
member  of  the  unlawful  assembly  when  he  retired  wounded,  and  that  he  could  not,  uode 
8.  149  of  the  Penal  Code,  be  made  liable  for  the  subsequent  murder.  Held  by  E.  Jacksf 
J.,  that  he  remained  a  member  of  the  unlawful  assembly.  In  delivering  judgmeotf  N 
man,  J.,  made  the  following  important  remarks :  "  The  evidence  shows  thatv  on 
retreat  of  the  Kazis,  and  before  the  renewal  of  the  combat  in  whicl^Baber  AH  Mira  1 
killed,  the  prisoner  Wahid  Ali  had  separated  himself  from  his  faction,  and  sat  down  up 
from  them,  ^e  probably  no  longer  had  the  same  common  object  as  the  members _of 
unlawful  assembly  from  which  he  had  separated  himself.  It  does  not  appear  that  he  I 
continued  to  urge  on  the  others.  He  was  apparently  solely  occupie^  by  his  own  sufI 
w  *ing.     He  cannot  be  convicted  under  s.  149,  unless  he  was  a  member  of  the  unlawful  J 

sembly  at  the  time  of  the  committing  the  offence.  We  think  the  fair  inference  from  \ 
facts  is  that  he  had  ceased  to  be  so  when  the  fatal  wound  was  inflicted  on  Baber  Alt  Mii 
and  therefore  that  he  cannot  be  convicted  or  punished  for  an  act  committed  by  a  mcml 
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otthat  assembly  under  s.  149.  It  is  plain*  that  he  was  no  longer  co-operating  with  the 
others,  and  he  had  not  the  power  to  prevent  or  check  the  violence  of  the  others  as  he  might 
have  bad  if^he  ci^tinued  with  them." — Quern  v.  Kabil  Kazi,  3  B.  L.  R.,  A.  Cr.,  i 
'Norman  and  Jackson,  JJ.    April  8,  1869.] 

It  cannot  be  said  that  a  person  intentionally  joins  an  unlawful  assembly,  or  continues 
in  it,  wften  it  appears  from  the  evidence  that  he  went  to  the  place  where  the  members  of 
the  unlawrful  assembly  were  gathered  to  prevent  mischief  being  done  to  his  own  property,        ** 
which  he  had  a  ng!^t  to  protect. — Birjoo  Singh  v.  Khub  Lall,  10  W.  R.  ^»    [Couch, 
C.J^  and  Glover,  J.    April  16,  1873. J 
• 

149.  Whoeverjs  a  member  of  an  unlawful  assembly  shall  be  ptmished 
Pttoishmeot.  "^'^^  imprisonment  of  either  description  for  a  term  ^i^gi,. 

^^         "  which  may  extend  to  six  months^  or  with  fine,  or  Summons. 

with  both.  •  M>aWe. 

9  Not  ccmp. 

The  common  object  of  the  assembly  should  always  be  mentioned  in  the  charge.-— 
4  W.  R.,  Cr.  L.,  9,  10,  Nos.  1 137  and  1 160  of  1865. 

There  cannot  be  a  conviction  both  of "  j^g^g  "  and  of  "  being  members  of  an  Illegal 
assembly.*'    The  gffijijy  <'harye  includes  the  lesSp  and  to  punish  under  both  sections  of  the  >^ 

Penal  Code  wouia  B^cumuiative  and  illegal.  .Were  both  ori^nal  sentences  legal,  the      ^ 
appeal  would  lie  to  the  Sessions  Judge. — Meelan  Khalifa  9.  Dwabka  Nath  Goopto, 
1  W.  R.  7.     [Kemp  and  Glover,  J  J.  Aug.  17,  1864.]  , 

An  assembly,  lawful  in  its  inception,  may  become  udlawful  by  its  acts.  If  force  is 
used,  the  hij^her  offence  of  rioting  has  been  committed. — Queen  v,  Khemee  Singh,  i  W. 
R,i8.     L^emp,  J.    Sep.  20,  i»d4.j  '  ^ 

To  convict  a  prisoner  of  being  a  member  of  an  unlawfu]  assembly  and  of  culpable 
homicide  not  amounting  to  murder,  it  must  be  shown  that  he  had  an  illegal  object  in  coin- 
moi^with,  and  took  part  in  the  illegal  act  done  by,  the  others.— Faiz  Ali  alias  lilOAD 
Ali,  I  y.  R.  20.     [Loch  and  Glover,  JJ.     Nov.  4,  1864.] 

lit  an  affray  respecting  land,  one  of  the  aggressive  party  was  killed.  The  prisoners, 
who  were  exercising  the  right  of  private  defence  of  property,  were  acquitted  by  the  jury 
of  culpable  homicide,  but  convicted  of  rioting.  Held  that  the  prisoners,  not  being  li^ally 
guilty  of  culpable  homicide,  were  not  legally  guilty  of  any  other  offence  coupled  withriot- 
ing,  and,  not  being  rioters,  or  members  of  an  unlawful  assembly,  c6uld  claim  the  benefit 
of  s.  104,  Penal  Code. — Queen  v.  Mitto  Singh,  2  W.  R.  41.  [Seton*Karr  and  Camp- 
be",  J  J.  July  11,  1865.] 

|HousB-TRESPAss  and  mischief  not  being  separate  offences,  but  being  included  in  the 
grafer.offence  of  being  members  of  an  unlawful  assembly  armed  with  deadly  weapons,  no 
separate  convictions  and  sentences  were  deemed  to  be  req  uisite  — Queen  v.  Surroop 
Napit,  3  W.  R.  54.    [Kemp  and  Seton-Karr,  JJ.  July  15,  1865.] 

Held  by  the  majority  that,  where  two  members  of  an  unlawful  assembly  use  spears, 
ai«i  deliberately  pierce  another  man  through  the  chest  and  abdomen,  with  the  knowled^^ 
that  death  is  likely  to  ensue,  although  without  proof  of  any  intention  to  cause  death,  all 
the  members  of  the  unlawful  assembly  are  jointly  guilty  of  murder. — Queen  v.  Nazoo 
Fa«ir^4  W.  R.  26.     [Kemp,  Seton-Karr,  and  Campbell,  JJ.     Nov.  27,  1865.J 

A  Subordinate  Magistrate  of  the  first  class  has  no  power,  under  s.  45  of  the  Code 

ofCdminal  Procedure,  to  award  any  greater  sentence  of  imprisonment  in  default  of  a 

*  payofcnt  of  fine  than  six  weeks  in  the  case  of  persons  convicted  of  being  members  of  an 

unkMrfaf  assembly. — Phoolman  Tewary  v.  Satram  Ojha,  6  W.  R.  51. •  [Norman  and 

Seton-Karr,  JJ.    Ju4y  30,  1866]  ^^ 

The  prisoner  was  convicted  and  sentenced  separatelv  for  culpable  homicide  not   \y 
amounting  to  murder,  and  for  being  a  member  of  an  unlawful  assembly.   The  two  offences, 
iiowcrrer,  being  held  to  be  one  (the  latter  being  only  part  of^the  evidence  of  the  former), 
the  cmnrfction  and«entence  for  the  second  offence  were  quashed. — Queen  v,  Rubbeeoou- 
LA,  7  W.  R.  13.    [Norman  and  Seton-Karr,  JJ.    Jan.  16,  1867.]    See  contra  Queen  v.        -    v 
Hmfg9^md,  3  N.-W.  P.  174,  infra,  p.  103. 

Where  persons  join  an  unlawful  assembly  for  the  purpose  of  committing  ao  assault, 
and.  instead  of  preventing  those  armed  from  using  their  weapons,  encourage  them  to  do 
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so,  they  are  in  tlie  same  position  as  those  members  of  the  unlawful  assembly  wbostmift   1 
the  blows.— Queen  v,  Dushruth  Roy,  7  W.  R.  58.    [Glover,  J.  April  18,  1867.]    • 

Case  of  an  unlawful  assembly  the  members  of  which  were  held  g^lty  o|  an  offnM 
under  s.  402  of  the  Penal  Code  on  their  own  admission  that  they  not  only  knew  tiMt  the 
assembly  was  an  assembly  for  the  purpose  of  committing  dacoity.  but  also  that  all  tb«per« 
sons  (including  themselves)  constituting  the  assembly  lived  on  the  proceeds  o£«dfliowtf, 
and  had  no  other  means  of  living. — Quken  v.  Kendra  Kamar,  7  W.  R.  61.  [Hobfiouse, 
J.    April  30,  1867.1  • 

In  a  case  of  riot,  in  which  a  man  was  killed,  the  whole  of  the  members  of  theoalav* 
ful  assembly,  as  well  the  victorious  as  the  worsted,  were  held  equally  guilty  of  gulfih 
homicide  not  amounting  to  murder. — Queen  v.  Man  a  Singh,  7  W.  R.  67.  [iCttspani 
Glover,  JJ.     May  7,  1867.]  •  • 

In  order  to  convict  of  the  offence  of  being  members  of  an  unlawful  assembly,  it  tfoit 
be  shown  that  th«  accused  were  actuated  by  a  common  object,  and  that  the  a6b  done  If 
them  were  of  such  a  nature  as  to  make  them  guilty  under  s.  141  of  the  Penal  Code^— 
Queen  v.  Dinobundo  Rai,  9  W.  R.  19.     [Seton-Karr  and  Markby,  JJ.  Feb.  20,  i8fl] 

A  large  body  of  men  belonging  to  one  faction  waylaid  another  body  of  men  bdoog- 
Ing  to  a  second  faction,  and  a  fight  ensued,  in  the  course  of  which  a  member  of  tlie'iics(-« 
mentioned  faction  was  wounded,  and  retired  to  the  side  of  the  road,  taking  no  fttrtier 
active  part  in  the  affray.  After  his  retirement  a  member  of  the  second  faction  was  kpBJi 
Held  by  Norman,  J.  (whose  opinion  prevailed),  that  the  wounded  man  had  ceasei^ioltt 
a  member  of  the  unlawful  assembly  when  he  retired  wounded,  and  that  he  cOaM  v0k 
under  s.  149  of  the  Penal  Code,  be  made  liable  for  the  subsequent  murder.  HM  by  E. 
Jackson,  J.,  that  he  remained  a  member  of  the  unlawful  assembly.  In  deliverin|^  jad|*- 
mei)t,  Norman,  J.,  made  the  following  important  remarks:  "The  evidence  shpirs  $bI» 
on  the  retreat  of  the  Kazis,  and  before  the  renewal  of  the  combat  in  which  BabfT^/^ 
Mira  was  killed,  the  prisoner  Wahid  Ali  had  separated  himself  from  his  faction,  aai«t 
down  apart  from  them.  He  probably  no  longer  had  the  same  common  object  as  ^ 
members  of  the  unlawful  assembly  from  which  he  had  separated  himself.  It  does  not  ap- 
pear that  he  had  continued  to  urge  on  the  others.  He  was  apparently  solely  occupM  hf  ' 
his  own  suffering.  He  cannot  be  convicted  under  s.  149,  unless  he  was  a  memb^'ofilK 
unlawful  assembly  at  the  time  of  the  committing  of  the  offence.  We  think  the  fair  ioifeftM 
from  the  facts  is  that  he  had  ceased  to  be  so  when  the  fatal  wound  was  inflicted  oa  Bitttf 
Ali  Mira,  and  therefore  that  he  cannot  be  convicted  or  punished  for  an  act  oommittsAty 
a  member  of  that  assembly  under  s.  149.  It  is  plain  that  he  was  no  longer  co-ofpei^tii^ 
with  the  others,  and  he  had  not  the  power  to  prevent  or  check  the  violeiu:e  of  Uie  •Uwn 
as  he  might  have  had  if  he.  continued  with  them." — Queen  v.  Kabil  Kazi,  3  B.  L.  Rf 
•A.  Cr.,  I.     [Norman  and  Jackson,  JJ.  April  8,  1869.] 

Wrere  land  in  the  possession  of  A  was  encroached  on  by  the  servants  of  B,  who  com- 
mitted mischief  on  the  land,  and  the  servants  of  A  assembled  and  resisted  the  encroach* 
ments,  the  High  Court  declined  to  interfere  with  the  Magistrate's  order  convicttag  tlw 
servants  of  A  of  unlawful  assembly,  as  there  was  no  error  in  law  in  the  order  of  thi^  mgt«* 
trate,  who  found  as  a  fact  that  the  right  of  defence  of  private  property  had  ceased  nnder 
cLj^  s.  iQ^f  of  the  Penal  Code.— Queen  v.  Rajkristo  Doss,  12  W.  R.  43.  [Kemp  a^ 
WSrkby,  JJ.  Aug.  3,  1669.] 

Where  the  defendants,  raiyats  of  portion  of  a  ^mindari  sold  in  execution  of  li  de* 
cree  of  the  Civil  Court,  reaped  and  carried  away  their  crops  despite  the  purchaser'i.fpedple 
and  refused  to  cdlow  the  purchaser's  people  to  seal  and  mark  grain  which  had  been  rdaped, 
and  the  raiyats  were  assembled  in  such  numbers  and  so  armed  that  nothing  co<iM  be 
done  against  them,  held  by  the  High  Court  that  the  acts  of  the  defendants  dM  BOt< 
amount  to  an  offence  under  s.  141  of  the  Penal  Code. — Pro.,  Aug.  10, 1869,  4  Mad.  U.  C 
Rm  Ap.,  65.  . 

Where,  of  several  persons  constituting  an  unlawful  assembly,  some  only  ace  afttied' 
with  sticks,  agd  A,  one  of  them,  is  not  so  armed,  but  picks  up  a  stick  and  uses  it,  H  (the 
master  of  A),  who  gave  a  general  order  to  beat,  is  guilty  of  abetting  the  assault  made  by 
A.— Queen  v.  Rasookoola,  12  W.  R.  51.    [Glover  and  Mitter,  J  J.    /5ep.  2,  1^69.} 

The  a6t  of  the  defendants  in  assembling  and  forcibly  interrupting  a  processkm  jwas 
forbidden  by  cl.  4  of  s.  141,  although  the  defendants  acted  upon  the  ground  i(]|lik  tti» 
procession  was  a  nuisance  or  annoyance  to  them  or  their  community.— Pro.,  No«^  I  if 
1869,  5  Mad.  H,  C.  R.,  Ap.,  4. 
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•   * 

MJ^HERBthe  evidence  in  a  case  failed  to  establish  anything  like  an  unlawful  assembly, 

the  conviction  was  reduced  from  rioting  and  being  members  of  an  unlawful  assembly  to 
one  for  affray^  although  grievous  hurt  from  which  death  resulted  was  caused  to  one  of 
the  persons.  The  insufficiency  of  the  punishment  allowed  by  the  law  in  cases  of  affray 
pointed  out — Queen  v.  Phoolbe  Missbr,  13  W.  R  7a.   [Jackson  and  Markby,  JJ.    Nov. 

Held  that  the  owner  or  occupier  of  land  on  which  an  unlawful  assembly  is  held  can- 
not be  convicted  under  s.  154  of  the  Penal  Code,  unless  there  is  a  finding  that  the  riot 
was  premeditated.  Where  two  opposite  factions  commit  a  riot,  it  is  irregular  to  treat 
both  pardes  as  constituting  one  unlawful  assembly,  and  to  try  them  together,  inasmuch 
as  they  do  not  have  "ope  common  object"  within  the  meaning  of  s.  141  of  the  Penal 
Code.  ThS  right  of  an  accused  party  to  cross-examine  witnesses  is  limited  to  a  right  to 
cross  examine  the  witness  for  the  prosecutor  or  for  the  Crown  called  against  him.  If  he 
wi^h»  to  avail  himself  of  evidence  which  has  been  given,  or  which  can  be  given  by  a 
witness  called  for  another  of  the  parties  accused,  he  must  call  him  as  his  own  witness.*— 
QvKN  V,  Sui^ROOP  Chunder  Paul,  12  W.  R.  75.    [Norman  and  Kemp,  JJ.  Dec.  10, 

,  Where  a  number  of  persons,  members  of  an  unlawful  a^mbly,  went  to  abduct  A, 
and  oiM  of  them  killed  B  in  the  attempt  to  abduct  A,  held  that  all  the  persons  concerned 
in  the  itttampt  at  abduction  were  guilty  (lookins^  to  s.  149  of  the  Penal  Code)  of  causing 
the  death  of  B.— Queen  v.  Golam  Arfin,  13  W.  R.  33;  4  B.  L.  R.,  A.  Cr.,  47.  [Loch 
and  Hobhouse,  J  J.     Feb.  19,  1870  ] 

Where  a  police-officer,  duly  appointed  under  Act  V.  of  1861,  was  engaged  in  the  dis- 
char^  of  his  duty  as  such  police-officer  at  a  time  when  an  unlawful  assembly  took  place, 
it  was  held  that  he  was  competent  to  apprehend  any  of  the  members  of  such  unlawful 
assembly;  and  a  person  who  rescued  the  party  apprehended  was  convicted  of  rescuing  fr<^ 
lawful  custody  within  the  meaning  of  s.  225  of  the  Penal  Code. — Queen  v.  Assam  Shur* 
icrr,  13  W.  R.  75.     [Phear  and  Mitter,  JJ.    May  17,  1870.] 

feocEDURB  to  be  observed  in  the  case  of  a  charge  under  s.  154,  Penal  Code,  against 
the  oviiee  of  land  on  which  an  unlawful  assembly  is  held,  pointed  out.  The  record  of  the 
QrifpiMti  Hot  case  is  no  evidence  in  the  case  under  s.  i54.^In  the  Matter  of  C.  G.  D. 
Bbtts  and  Mahomed  Ismail  Chowdhry,  15  W.  R.  6;  6  B.  L.  R.,  Ap.,  83.  [Bayley  and 
Hitter,  JJ.    Jan.  21,  1871.] 

A  cumulative  sentence  under  s.  143  of  the  Penal  Code  (being  a  member  of  an 
nntairful  assembly)  and  under  s.  353  (using  criminal  force  aefainst  a  public  servant)  was 
oph^  by  the  High  Court  in  this  case. — Govind  Chunder  Roy,  16  W.  R.  6j.  [Bayley 
and  Paul,  JJ.    Nov.  25,  1871.J 

JThere  is  no  ground  for  the  distinction  between  an  i^nlawful  assembly  as  a  premedi- 
tated act  and  an  affray  as  a  sudden  one«  for,  according  to  s.  141  of  the  Penal  Code,  an 
assembly  which  was  not  unlawful  when  it  assembled  may  subsequently  become  an  unlaw- 
ful aseembly.— LokENATH  Kar,  18  W.  R.  2.    [Bayley  and  Mitter,  JJ.    May  13,  1872.] 

It  cannot  be  said  that  a  person  intentionally  joins  an  unlawful  assembly,  or  continues 
in  it,  when  it  appears  from  the  evidence  that  he  went  to  the  place  where  the  members  of 
the  ontawfal  assembly  were  gathered  to  prevent  mischief  being  done  to  his  own  property, 
whi^  he  had  a  right  to  protect. — BiRjoo  Singh  v.  Khub  Lall,  19  W.  R.  ti6.  [Couch, 
G.J^  amd  Glover,  J.    April  16,  1873.] 

Hbld  (Ainslie,  J.,  dissenting)  that  s.  149  of  the  Penal  Code  is  not  intended  to  sub* 
ject  ^Member  of  an  unlawful  assembly  to  punishment  for  every  offence  whic^  is  commit- 
'ted  iy  ««e  o£  its  members  during  the  time  they  are  engaged  in  the  prosecution  of  the 
comaim  object  In-order  to  bring  a  case  within  s.  49,  the  act  must  be  done  with  a  view 
Id  muwiiiimli  the  common  object  of  the  unlawful  assembly,  or  it  must  be  proved  that  the 
offeee^tneogh  committed  in  prosecution  of  the  common  object  of  the  unlawful  assembly^ 
is  one  wbkh  the  accused  knew  would  be  likely  to  be  committed  in  prosecutibn  of  the  com- 
mon object*  Per  Jackson,  J. — ^  Any  offence  done  by  a  member  of  an  unlawful  assembly  in 
prOMCtxtioii  of  the  Articular  one  or  more  of  the  five  objects  mentioned  in  s.  141,  which  is 
Of  m  broiight  home  to  the  unlawful  assembly  to  which  a  prisoner  belongs,  is  an  offence 
wfflAl  tM  meaning  of  the  first  part  of  s.  149.  Where  a  certain  number  of  persons,  mem* 
bers  d  aa  unlawful  assembly  (party  A),  attacked  another  party  (B),  who  were  in  occupa* 
tioo  of  land,  with  the  view  to  drive  them  off  the  land  by  force,  and  one  of  the  members  in 
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party  A  fired  a  gun  at  and  killed  one  of  the  persons  in  party  B,  in  consequence  of  a  ^» 
den  and  unexpected  resistance  which  was  offered  by  party  B,  it  was  held  (Ainslie,  jVA^ 
senting),  on  a  consideration  of  the  evidence,  that  the  persons  compo^ng  pjirty  A,  ^MMg 
than  the  person  who  fired  the  gun.  could  not  be  convicted  of  murder  under  s.  149,  Mri| 
Code.  The  conviction  was  altered  under  the  circumstances  to  one  of  rioting  armadWn 
a  deadly  weapon  under  s.  148  of  the  Penal  Code.— Queen  v  Sabid  Ali,  20  W.  A  Sft  tf 
B.  L.  R.  347.  [Couch,  C.J.,  and  Jackson,  Phear,  Ainslie,  and  Pontifex,  J  J,  Afm  21, 
^873.3       ^  •  ^^ 

In  this  case,  in  which  the  prisoners  were  convicted  of  being  members  of  an  uwtoro 
assembly  under  s.  141  of  the  Penal  Code,  the  Court  held  that  the  evidence  w*5  laMlS^ 
cient  to  warrant  a  conviction,  there  being  nothing  to  show  what  was  the  specific  unlawM 
object,  within  the  scope  of  els,  3  and  4,  of  the  persons  com posing^he  assembly .*-KoTl»*fl^ 
Ch UNDER  Dass,  20  W.  R.  78.     [Phear  and  Morris,  JJ.     Nov.  18,  1873.]     . 

In  a  case  int^rhich  the  accused  were  charged  with  unlawful  assembly  and  treipas^ 
tTie  Nfagistrate  acquitted  the  accused,  but  eventully  ordered  the  parlies  to  execute  l^giA 
and  furnish  security,  refusing  to  take  further  evidence,  and  relying  on  t^e  evidence  OkI^ 
had  been  given  before  him  in  the  original  case  in  the  presence  of  the  accuse<l.  Held,^3b^ 
the  proice^ings  Were  irregular.  The  order  was  accordingly  set  aside. — Diloo  SiKGH  %i 
OoTiM  Singh,  32  W.  R.  9.     [Kemp  and  Birch,  JJ.    April  25,.  1874.] 

No  charge  of  being  members  of  an  unlawful  assembly  under  s.  141,  Penal  Cod^  Ctt 
be  sustained,  where  the  intention  of  the  parties  was,  not  to  enforce  a  right  or  supposed 
right,  but  to  maintain  undisturbed  the  actual  subsisting  enjoyment  of  a  right  which  w*s 
at  that  time  being  exercised. — Shunkrr  Singh  (the  Panchgachia  party),  Petitioneri; 
Burma  Mahto  (the  Amba  party),  Petitioners,  23  W.  R.  25.  [Phear  and  Morris,  JJ. 
Jan.  22,  1875.] 

-  •  Where  the  officer  in  charge  of  a  police-station  required  the  officer  in  charge  iifvB^ 
Other  police-station  to  cause  a  search  to  be  made  in  a  house  within  the  limits  of  his  j*«» 
tion,  and  such  officer,  on  being  required,  deputed  two  officers  subordinate  to  him  to  ankc 
Ae  ^rch  without  delivering  to  them  the  order  in  writing  required  by  s.  3790^  Act^.«| 
1872,  it  was  held  that  the  persons  resisting  the  search  attempted  could  not  b^lawfuHy 
convicted  under  ss.  353^nd  143  of  the  Penal  Code.— Queen  v.  Narain,  7  N.-W.  P.  aoj^ 
[Turner,  J.    April  13.  1875.] 

In  a  case  in  which  the  accused  was  bound  down  to  keep  the  peace,  the  Assistant  Ma*^ 
gistrate  admitted  as  evidence  the  depositions  of  witnesses  in  certain  cases  in  whidi  ^ 
accused  was  tried  on  charges  of  being  a  nfember  of  an  unlawful  assembly  and  of  rioti«gt 
and  was  acquitted.  Held  that  the  Assistant  Ma^strate  ou^ht  not  to  have  admiHetf  mm 
xsvidence.— Queen  v.  Dina  Bundhoo  Rov,  24  W.  R.  4.  [Markby  and  Morris,  JJ.  Bl^ 
10,  1875.]  <^ 

Where  a  charge  under  the  t*enal  Code,  s.  342  (wrongful  confinement),  was  sub^an- 
tiated  against  certain  prisoners,  the  Joint- Magistrate  was  held  not  to  have  been  justified 
in  treating  the  case  as  one  of  unlawful  assembly  (s.  143),  and  disposing  of  it  summanly 
under  the  Code  of  Criminal  Procedure,  s.  222. — Haran  Sheikh  v.  Ramdhun  Biswas, 
24  W.  R.  21.     [Glover  and  Mitter,  J  J.    June  28,  1875.] 

If  a  number  of  persons,  assembled  for  any  lawful  purpose,  suddenly  quarrel  wHh  an 
intruder  without  any  previous  intention  or  design,  they  do  not  commit  ••  riot"  in  the  I^al 
sense  of  the  word. — Khaja  Noorul  Hossein  alias  Khaja  Waheed  Jan  v.  FabrE' 
Tonnerre,  24  W.  R.  26.     [Glover  and  Mitter,  JJ.     July  i?,  1875.] 

Where,  after  the  object  of  an  unlawful  assembly  had  been  accomplished,  an!  tl» 
opposite  party  driven  away,  one  of  the  members  entered  into  an  altercation  with  another, 
and  wounded  him  with  a  fish-spear,  it  was  held  that  the  act  was  not  one  done  with  a  yiew 
to  accomplish  the  common  object  of  the  assembly,  or  one  which  the  rest  knew  would  be 
likely  to  be  committed  in  the  prosecution  of  that  object.— In  the  Matter  of  Binod  24 
W.  R.  66.     [J^cmp  and  Glover,  JJ.     Nov.  17,  1875.]  ' 

The  offence  of  rioting  consists  in  the  use  of  violence  by  an  unla\^u1  assembly,  orbf 
apy  member  thereof,  in  the  prosecution  of  the  common  object.  But  as  in  this  case  there 
were  never  five  per  sons  assembled  together  to  constitute  an  unlawful  assembly,-ana  the 
intention  to  use  force  does  not  appear  to  have  been  carried  out,  no  offence  underthi  fenal 
Code  is  esUblished  against  the  accused.— In  the  M.^tter  of  Ramadeen  DooB.\y.^a6W. 
R.  6.     [Markby  and  Mitter,  JJ.    Aug.  17,  1876.] 
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*  If  a  body  of  men  armed  with  lathis^  and  under  the  leadership  of  one  who,  to  the 
knowHedge  of  the  rest,  is  armed  with  a  gun,  assemble  for  the  purpose  of  forcibly  carrying  off 
anoUier  man's  property,  and  if,  in  effecting  that  purpose,  any  one  of  the  party,  taking  the 
goiiyifihoots  ahd  kilTs  a  person  who  is'  msUcing  a  lawful  resistance,  the  whole  party  may 
pTQ^ly  be  convicted  of  murder,  under  s.  149  of  the  Penal  Code. — Hari  Sing  v.  Em- 
PITBSS,  3jC.  L.  R.  49.     [Jackson,  Mitter,  and  Maclean,  JJ.     June  4,  1878.] 

I'd  constitute  an  offence  under  s.  157  of  the  Penal  Code,  it  must  be  proved  that  the 
accused  has  hired,  9r  engaged,  or  employed  other  persons  for  the  purpose  of  an  unlawful 
assembly,  and  it  is  not  sufficient  to  show  that  some  of  the  accused's  servants  have  been  taken 
from  a  district  where  men  have  a  well-known  character  as  lalhialSf  and  had  been  in  his  ser- 
vice some  time  before  the  riot  was  perpetrated.  A  non  resident  partner  or  sharer,  who 
has  taken  »o  active  part4n  the  management  of  the  estate,  cannot,  like  a  resident  sharer, 
be  convicted  under  ss.  154  and  155  of  the  Penal  Code. — In  the  Matter  op  Radhanath 
Chowdhry,  7  C,  L.  R.  289.     [Mitter  and  Maclean.  JJ.    Sep.  9,  1880.] 

A  DISTURBANCE  having  been  created  with  reference  to  the  possession  of  certain  chur 
hm^  the  Sesi9ions  Judge  on  appeal  found  that  certain  persons  had  unlawfully  trespassed 
thereupon,  and  t4at  the  accused  had  been  justified  in  resisting  the  trespassers  by  force. 
Inasmuch,  however,  as  he  considered  the  accused  had  exceeded  their  right  of  private 
'defence  of  their  property,  he  convicted  them  of  rioting  under  s.  148  of  the  Penal  Code. 
Held  that,  on  the  findings  of  the  Judge,  the  conviction  could  not  be  supported,  inasmuch 
as  on  such  findings  the  persons  convicted  were  not  members  of  an  unlawful  assembly.— 
In  the  M.\tter  of  Kaleb  Mundle,  10  C.  L.  R.  278.  [Mitter  and  Maclean,  JJ.  Feb.  21, 
18S2.] 

Where  the  object  of  only  three  persons  was  to  draw  a  crowd,  and  their  action  was 
such  as  was  calculated  to,  and  did,  draw  a  crowd  of  fifty  or  sixty  persons  likely  to  cause  a 
disturbance  of  the  public  peace, /i<'/<i  that  the  gathering  constituted  an  assembly  of  five  or 
more  persons  within  the  meaning  of  s.  151  of  the  Penal  Code,  and  that  a  refusal  to  dis- 
perse after  being  lawfully  commanded  to  disperse  rendered  every  member  of  the  gathering 
liable  to  conviction  under  the  said  section. — Empress  v.  Tucker,  I.  L.  R.,  7  Bom.  42. 
[Kettball  and  Pinhey,  JJ.    Sep.  28,  1882.]  •     ^ 

ON^he  trfal  of  certain  persons  charged  with  being  members  of  an  unlawful  assembly, 
it  was  proved  that  there  was  a  dispute  of  long  standing  between  the  accused  and  certain 
other  parties  regarding  the  possession  of  certain  land ;  that  neither  of  the  parties  was  in 
undisturbed  possession  of  the  land ;  that  the  accused  went  to  sow  the  land  with  indigo, 
accompanied  by  a  body  of  men  armed  with  lathis;  that  they  were  prepared  to  use  force, 
if  neGes^ary ;  and  that  the  ^^Ata/«  kept  off  the  opposite  party  by  brandishing  their  weapons 
while  the  land  was  sowed.  Held  that  the  accused  were  rightly  convicted  of  being  mem- 
bers of  an  unlawful  assembly  under  s.  143  of  the  Penal  Code.  Sunker  Singh  v.  Burmah^ 
Mdfdo  (23  W.  R.  25)  distinguished. — In  the  Matter  of  Peary  Mohun  Sircar  v.  Em- 
preSs,  I.  L.  R.,  9  Cal.  639;  13  C.  L.  R.  80.     [Wilson  and  Maclean,  JJ.     Mar.  i,  1883.] 

A  MEMBER  of  an  unlawful  assembly,  some  members  of  which  have  caused  grievous 
hurt,  cannot  lawfully  be  punished  for  the  offence  of  rioting  as  well  as  for  the  offence  of 
causing  grievous  hurt. — Empress  v.  Ram  Partab,  I.  L.  R.,  6  All.  121.  [Straight,  J. 
Dec.  5,  1883.]  Dissented  from  in  Queen  Empress  v.  Dungar  Singh^  I  L.  R.,  7  All.  29, 
infra^  p.  106. 

«  Pour  persons  were  charged  with  being  members  of  an  unlawful  assembly  consisting 
of  theiAselves  and  others,  the  common  object  of  which  assembly  was  resisting  the  execu- 
tion of  a  legal  process,  namely,  the  arrest  of  a  judgment-debtor  by  a  Civil  Court  peon,  who 
iwent^with  his  warrant  for  his  arrest  accompanied  by  other  persons,  A  and  B,  for  the  pur- 
pose of  identifying  him,  and  with  using  force  or  violence  in  prosecution  oE  *i^he  common 
object,  such  force  or  violence  consisting  of  an  assault  on  the  Civil  Court  peon  and  another 
by  ipeans  of  adangtHrous  weapon  on  A.  The  Deputy  Magistrate  convicted  all  the  accused 
of  offences  under  ss.  147  and  353  of  the  Penal  Code,  and  sentenced  them  to  six  months' 
dgoroas  imprisonment  under  the  former  section,  and  two  months'  rigorou^ imprisonment 
uader  the  latter.  He  further  convicted  one  of  the  accused  of  an  offence  und-r  s.  324  in 
respeet  of  the  assault  on  A,  and  sentenced  him  to  one  month's  rigorous  imprisonment  in 
rBS|itct  of  that  offence,  and  directed  that  the  sentences  were  to  take  effect,  one  on  the  expiry 
of  tte  iMher.  Held  that  the  offence  of  rioting  was  completed  by  the  assault  on  A,  and  that 
the  assault  on  the  peon  was  a  further  offence  under  the  first  sub-section  of  s.  235  of  the 
Co&of  Criminal  Procedure.     Held,  further,  that,  even  if  A  had  not  been  assaulted,  the 
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conviction  and  sentences  passed  for  rioting  and  the  assault  on  the  peon  were  legal,  ioasalbli 
as  the  acts  of  the  accused,  taken  separately,  constituted  offences  under  ss.  143  and^^  d 
the  Penal  Code,  and,  combined,  an  offence  under  s.  147;  and  under  s.  335,  sttb-S.5al 
the  Code  of  Criminal  Procedure,  the  accused  might  be  charged  with,  aifd  tried  at  oae 
trial  for,  the  offence  under  s.  147,  and  those  under  ss.  143  and  353,  and  therefore  alsosef*' 
rately  convicted  and  sentenced  for  each  such  offence,  provided  the  punishment  did  oat 
exceed  the  limit  imposed  by  s.  71  of  the  Penal  Code  as  amended  by  s.  4  of  AA  VIII.  d 
1882,  which  limit  had  not  been  exceeded  in  the  present  case.— In  the  (iIattbr  of  Chavobi 
Kant  Bhattacharjee;  Chandra  Kant  Bhattacharjee  v.  Queen -Em  press,  L  L.  R^ 
12  Cal.  495.  [Mitter  and  Beverley,  JJ.  Dec.  11,  1885.]  ^ 

Fish  in  a  public  river  cannot  be  said  to  be  property  in  the  possession  of  the  peraoa 
who  may  have  the  fishery-right,  and  the  infringement  of  that  right  is  not  /A^/«uider  s.  37S 
of  the  Penal  Code.  The  accused  were  charged  with  unlawfully  taking  fish  along  with  sob* 
eleven  others  in  a  public  river,  the  right  of  fishing  in  which  had  been  let  out  by  UieGomiH 
ment  to  the  complainant ;  and  the  lower  Court,  amongst  other  offences,  convicted  then  of 
theft,  criminal  misappropriation,  mischief,criminal  trespass,  and  unlawful  msemhly^JiM 
that  the  conviction  was  wrong,  and  that  no  offence  had  been  committed.-^BH  agiram  Domi 
V.  Abar  Dome,  1.  L.  R.,  15  Cal.  388.  [Norris  and  Ghose,  JJ.  Jan.  24,  1888.] 

One  of  two  village-factions  objected  to  the  other  passing  in  procession  over  a  ymcrmt 
piece  of  ground  in  the  main  street  of  thev  illage.  An  injunction  prohibiting  the  pc^ 
cession  was  obtained  in  the  Court  of  the  District  Munsif  on  20th  March.  On  iith  May 
a  procession  was  formed,  and  appr6ached  the  ground  in  question.  Forty-six  mcmbt* 
of  the  first«named  faction  were  assembled  there  to  prevent  the  procession  by  force;  ^ 
police  ordered  them  to  disperse ;  this  order  having  been  neglected,  the  police  prevailed 
on  the  other  faction  to  abandon  the  procession.  Held  that  the  persons  who  did  not  dis- 
perse on  being  ordered  to  do  so  were  guilty  of  the  offence  of  being  members  of  an  ualawfol 
assembly. — Queen-Empress  v,  Tira  Kadu,  I.  L.  R.,  14  Mad.  126.  [Muttusami  Afpx 
aifd  Best,  JJ.    Oct.  3,  1890.] 

»  •  144.  Whoever,  being  armed  with  any  deadly  weapon,  or  with  anythiaf 
Joining  unlawful  aftembly  which,  used  as  a  weapon  of  offence,  is  likely  40  €MM 
armed  with  deadly  weapon.  death,  is  a  member  of  an  unlawful  assembly,  AtSt 
be  punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  two  years,  or  with  fine,  or  with  both. 

The  common  object  of  the  assembly  should  always  be  mentioned  in  the  charge;— 4 
W.  R.,  Cr.  L.,  9,  10,  Nos.  1137  and  1150  of  1865. 

•  HousB*TRESPASS  and  mischief  not  being  separate  offences,  but  being  included  intiie 
graver  offence  of  being  members  of  an  unlawiful  assembly  armed  with  deadly  weapoAs,DO 
separate  convictions  and  senteflces  were  deemed  to  be  requisite. — Queen  v,  Sursgop 
Napit,  3  W.  R.  54.     [Kemp  and  SetonKarr,  JJ.    July  15,  1865] 

It  is  unnecessary  to  punish  a  prisoner  under  both  s.  144  and  s.  148  of  the  Penal  Coik 
as  the  offence  under  s.  144  is  almost  merged  in  the  offence  under  s.  148.  There  is,  hfl|r- 
evtfi  nothing  actually  illegal  in  sentencing  for  both  offences. — Srebkissbn  v.  Juglal, 
9  W.  R.  S-     [Kemp  and  Jackson,  JJ.    Jan.  13,  1868.]  i 

Separate  sentences  passed  upon  persons  for  the  offences  of  rioting  and  grie^os' 
hurt  are  not  legal  where  it  is  found  that  such  persons  individually  did  not  commit,  anj 
act  which  amounted  to  voluntarily  causing  hurt,  but  were  guilty  of  that  offence  under^ 
s.  149  of  th^  Penal  Code.— Empress  v.  Ram  Partab  (I.  L.  R.,  6  All.  121)  approved.  ^Lskf^ 
Natk  Sirkar  v.  Queen-Empress  (I.  L.  R.  11  Cal.  349)  overruled.— Nilmoney  POddasa 
Quben-Emprbss,  I.  L.  R.,  16  Cal.  442.  rPetheram,C.  J.,and  Mitter,  Prinsep,  Wilsoo,tod 
Tottenham,  JJ.     Mar.  21,  1889.]  "  • 


145. 


loining  or  continuing  in 
Unlawful  assembly,  knowing 
it  has  been  commanded  to 
disperse.  " 


Whoever  joins  or  continues  in  an  unlawful  assembly,  knowing  tint 
such  unlawful  assembly  has  been  c^nunanded  ia  the 
manner  prescribed  by  law  to  disperse,  shall  bepoA- 
ished  with  imprisonment  of  either  descriptioi|  for  t 
term  which  may  extend  to  two  years,  or  with  fi^,or 
with  both. 
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CAHP.V-iUJ  OFFENCES  AGAINST  PUBLIC  TRANQUILLITY.  [Sbcs.  146,  i4jr. 

Under  s.  127  of  th«  the  Criminal  Procedure  Code  (ActX.  of  1882),  any  Magistrate  or 
•fficef^n  charge  of  a  police-station  may  command  any  unlawful  assembly,  or  any  assem- 
bly of  live  or  more  persons  likely  to  cause  a  disturbance  of  the  public  peace,  to  disperse; 
and  it  shall  t)tereupt»n  be  the  duty  of  the  members  of  such  assembly  to  disperse  accord- 
tBgly 


•  • 


3:4B.  Whenever  force  or  violence  is  used  by  an  unlawful  assembly,  or  by  Any  Mar. 
Force  used  by  one  mem-    any  member  thereof,  iqjjQacci^on  of  the  common  Cojfnizable. 
Ur  is  prosecution  of  common     object  of  8«]fih  M^f'TlVly  ^^^^V^^^^**  ^^  «"^*'  ^^-  Bailable** 
**J^-      •  aemhly  ib  priiihy  nf  thft  AfFgnyi^  ^{  nV\'^"ff  Not  com'p. 

A  MBITBRR  of  an  unl;iwful- assembly,  some  members  of  which  have  caused  grievous 
hart,  cannot  lawfully  be  punished  for  the  offence  of  rioting  as  well  as  for  the  offence  of 
cavsing  grievous  hurt.— Empress  v.  Ram  Protab,  I.  L.  R..  6  All.  121.  [Straight,  J.  Dec. 
5,  ?88i3.]     Dissented  from  in  Queen-Empress  v.  Dungar  Singh,  I.  L.  R.,'7  All.  29,  in/ra, 

A  LANDLORD.who  had  not  tendered  to  his  tenant  such  a  pottah  as  the  latter  was  bound 
to  accept  under  the  Madras  Rent  Recovery  Act,  distrained  his  cattle  for  arrears  of  rent, 
\he  assistance  of  the  police  having  been  procured  for  the  purpose.  The  tenant,  with  the 
assistance  of  eleven  other  persons,  forcibly  obstructed  the  removal  of  the  cattle,  which 
had  idready  been  actually  seized  and  driven  for  some  yards.  They  were  charged  with  the 
dfeiiee  of  rioting,  and  convicted.  Held  that  the  conviction  wasf  right. — QueeN'Emprkss 
».  R^MAYYA,  I.  L.  R.,  13  Mad.  148.     [Collins,  C.J.,  and  Parker,  J.     Oct.  2,  25,  1889.] 

147.  Whoever  is  guilty  of  rioting  shall  be  punished  with  imprisonment     Ditto. 

„    . .       .  c     '  .'  of  either  description  for  a  term  which  may  extend 

B«n«hmcnt  for  noting.  ^^  ^^,^  ^^^^^^^  ^/^^.^^  g^^^  ^^  ^^..^^  ^^^^ 

A  HUSBAND,  or  those  who  aided  him,  cannot  bdconvicted  of  kidnapping  for  taking 
SVVft^M^is  own  wife ;  but  they  are  guilty  of  rioting  if  they  carry  out  the  husband's  object^ 
ol  gietiin^  possession  of  his  wife  by  force  and  violence  and  in  the  darkness  of  night. — 
^usBN  V.  AsKUR,  W.  R.,  Sp.,  12.     [Steer  and  Seton-Karr,  JJ.     Feb.  22,  1864.] 

Tub  prisoners,  having  been  part  of  an  assembly  of  more  than  Bve  persons,  whose 
common  object,  as  apparent  from  their  acts,  was,  by  means  of  criminal  force,  to  recover 
possession  of  their  cattle  seized  for  trespass  (whether  properly  pounded  or  not),  and  who 
made  use  of  such  force  and  took  away  their  cattle,  were  held  guilty  of  rioting,  and  .liable 
to  conviction  under  s.  147  of  the  Penal  Code,  and  not  under  s.  11,  Act  V.  of  1857. —  * 

Queen  v.  Bokoo  Shbikh,  W.  R.,  Sp.,  21.    [Jackson,  J.    April  12,  1864] 

There  cannot  be  a  conviction  both  of  "  rioting"  and  of  "  being  members  of  an  ille- 
gal assembly."  The  g^reater  charge  includes  the  less,  and  to  punish  under  both  sections 
of  the  Penal  Code  would  be  cumulative  and  illegal.  Were  both  original  sentences  legal, 
the  appeal  would  lie  to  the  Sessions  Judge. — Meelan  Khalifa  v.  Dwarka  Nath 
GoopTO,  1  W.  R.  7.     [Kemp  and  Glover,  J  J.    Aug.  17,  1864.] 

An  assembly,  lawful. in  its  inception,  may  become  unlawful  by  its  acts.  If  force  is 
usfed,  the  higher  offence  of  rioting  has  been  committed. — Quee.n  v.  Khemee  Singh, 
I  W.  R.  18.    [Kemp,  J.     Sep.  26,  1864.] 

In  ap  affray  respecting  land  one  of  the  aggressive  party  was  killed.  The  prisoners, 
Vho  were  exercising  the  right  of  private  defence  of  property,  were  acquitted  by  the  jury 
of  ei^p^le  homicide,  but  convicted  of  rioting.  Held  that  the  prisoners,  not  being  legally 
guilty  of  cafpable  hoinicide,  were  not  Icgrally  guilty  of  any  other  offence  coupled  with  riot- 
ing, And,  not  being  rioters,  or  members  of  an  unlawful  assembly,  could  claim  the  benefit  ^ 
oTs,  104,  Penal  Code.— Queen  v.  Mitto  Singh,  3  W.  R.  41.  [Seton-Karr  and  Camp- 
bdl.JJ,    July  II,  186s.] 

*  Kouss-trrspa'^s  and  mischief  not  being  separate  offences,  but  being  included  in  the 
gramr  c^nce  of  being  members  of  an  unlawful  assembly  armed  with  deadly  weapons,  no 
sepMilir^cmivictions  and  sentences  were  deemed  to  be  requisite. — Queen  v.  Surroop  "    ^ 

Napw,3  W.  R.  54-    [Kemp  and  Seton-Karr,  J  J.  July  15,  1865.]   Upheld  by  Queen  v.  Kali 
Sanker  Sandyal,  3  B.  L.  R..  A.  Cr.,  14;   12  W.  R.  2.      But  see  illus.  g  to  s.  235  of  the 
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ABC.  147.]    OFFENCES  AGAINST  PUBLIC  TRANQUlUttW^lmk^^ 


Criminal  Procedure  Code  (Act  X.  of  1882)^  which  runs  thus:  "A,  with  riJT  nthpf  ila 
nuts  the  offences  of  rioting,  grievous  hurt,  and  assaulting  a  public  servant  ai4ij|p9idf 
in  the  discharge  of  his  duty  as  such  to  suppress  the  riot  A  may  be  separatet|.AB|| 
with,  and  convicted  of,  offences  under  ss.  147, 325,  and  152  of  the  Indian  FenalGifer 

Dispute  between  two  parties  (the  Mollahs  and  Shikdars),  in  which  the  ShfiAuiiJ 
tacked  and  killed  one  of  the  Mollahs  when  exercising  the  right  of  retaking  thettMifl 
perty,  three  of  the  Shikdars  being  also  wounded.  The  Shikdars  were  convicted  oiMfaH 
homicide  not  amounting  to  murder  and  rioting.  As  to  the  MolUThs,  Loch,  J^  msl 
opinion  that  they  were  guilty  of  voluntarily  causing  grievous  hurt ;  while  the  iHg^srityiJ 
the  Court  held  that  they  were  entitled  to  the  protection  conferred  by  s.  loi,  PfMiCou 
on  those  who,  while  exercising  the  right  of  private  defence,  caused  their  assaiUntsattluiii 
other  than  death  —Queen  v.  Tango  Shikdar,  3  W.  R.  47.  JLoch,  Kemp,*^iil5etM 
Karr,JJ.  July  17,  1865.] 

Held  by  tH^  majority  of  the  Court  (Seton-Karr,  J.,  dissenting)  that  an  attidEinM 

in  the  morning  by  an  unlawful  armed  assembly,  with  the  object  of  rescuing  tw»  Aierd 

who  had  been  captured  during  the  night,  and  in  which  murder  was  committed,  HMfpra 

meditated  attack  for  which  all  concerned  were  liable  to  conviction  for^iot  atteflM  via 

murder.— Queen  v.  Bhunjun  Paur.w,  4  W.  R.  8.    [Kemp,  Seton-Karr,  and  Ogwr,]! 

^p.  12,  1865.]  J 

,  ^^/        A  DISMISSAL  by  one  Court  of  a  charge  of  riot  against  A  may  be  a  bar  to  A*! trialM 

,  another  Court  on  the  same  charge ;  but  it  does  not  extend  to  other  persons  Mt  thei 

before  the  Court  which  ordered  the  dismissal.  The  dismissal  by  one  Court  of  the^fu^oj 

riot  instituted  by  the  police  is  no  bar  to  the  trial  by  another  Court  of  a  charge  of  OTmioa 

trespass  instituted  by  a  third  person,  although  the  two  charges  may  substantialt^aeferla 

the  same  occurrences.    There  is  no  right  of  appeal,  because  the  united  sentences Ij  thid 

separate  cases  amount  to  more  than  a  month's  imprisonment. — Queen  p.  Morly  S^|^ 

()  W.  R.  51.     [Seton-Karr  and  Pundit,  JJ.     Aug.  6,  i865.] 

Where  an  affray  took  place,  both  parties  turning  out  armed  with  deadly  ««apo»^ 
^t  dknnot  be  said  that  there  was  any  right  of  private  defence,  as  either  party  weQJuei 
beforehand  what  was  likely  to  happen.  Where  land  was  already  sown  with  con^'an  it 
digo-factory  had  no  right  to  attempt  forcibly  to  sow  indigo  in  it,  although  it  w&iiidl^ 
contract  land ;  and  villagers  had  no  right  to  oppose  such  forcible  sowing  by  force,  ioas^ 
much  as  the  police-station  was  close  by. — Queen  v.  Jeolall,  3  Wyman'sRev,  €lv.,a 
Crim.  Reporter  21  ;  2  Mad.  Jur.  168.     [Kemp  and  Glover,  JJ.     Feb.  18,  18^.] 

.  Where  persons  join  an  unlawful  assembly  for  the  purpose  of  committing  aAlpsattll 

and,  instead  of  preventing  those  armed  from  using  their  weapons,  encourage  thctfi  to  U 

•  so,  they  are  in  the  same  position  as  those  members  of  the  unlawful  assembly  who  strua 

the  blows.— Queen  v.  Dushruth  Rov,  7  W.  R.  58.     [Glover,  J.     April  18,  18^.]/     1 

In  a  case  of  riot,  in  which  a  man  was  killed,  the  whole  of  the  members  of  tbenniawl 
ful  assembly,  as  well  the  victorious  as  the  worsted,  were  held  equally  guilty  of  ailpaW 
homicide  not  amounting  to  murder. — Queen  v.  Mana  Singh,  7  W.  R.  67.  [Kemp  an<j 
Glover,  JJ.     May  7,  1867.J 

Where  a  man  is  grievously  wounded  in  a  riot,  the  police  are  bound  to  aQ  withoi^ 
taking  into  consideration  who  was  the  aggressing  party.  In  the  discharge  of  their  dutid 
and  in  the  absence  of  any  proof  that  they  exceeded  their  duty,  the  police  were  heklfnt^ 
tied  to  the  protection  of  the  Court.— Queen  v.  Damoo  Singh,  8  W.  R,  36.  [Kemp  ao^ 
Glover,  JJ.     July  8,  1867.]  I 

THBRE«had  been  a  riot  and  fight  between  two  factions,  and  some  members  of  on^part 
(A)  were  charged  with  the  murder  of  the  leader  of  the  other  party  (B),  and  some  member 
of  the  other  party  (B)  were  charged  with  causing  grievous  hurt  to  tlys  leader  of  party  (A) 
Held  that  the  members  of  each  party  should  have  been  committed  for  trial  separatelj^  ao( 
that  the  Magistrate  was  wrong  in  committing  the  members  of  party  (A)  and  of  party (BJ 
tor  trial  all  t(%ether  upon  joint  charges  as  if  they  had  had  no  one  common  object. — Qm^ 
V,  Sheik  Bazu,  8  W.  R.  47;  B.  L.  R.,  Sup.  Vol.,  750.  [Peacock,  CJ.,  and  Lochj 
Bayley,  Kemp,  Seton-Karr,  Phear,  and  Macpherson,  JJ.    July  27,  1867.] 

.Where  prisoners  are  charged  both  with  rioting,  being  armed  with  deadly  veapon^, 
and 'with  causing  hurt  by  shooting,  and  their  conviction  of  the  latter  offence  restk  soleljf 
on  the  fact  of  their  belonging?  to  a  party  by  one  of  whom  (not  one  of  the  prisoners)  fire- 
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\]     OFFENCE^  AGA/NST  PUBLIC  TRANQUILLITY.    [Sec.  14;^ 

d,  it  is  wrong  to  pass  a  cumulative  sentence,  and  to  punish  the  prisoners  both 

Bg  and  for  the  causing  hurt.    The  punishment  should  be  for  either  one  or 

^  ofifences.     A  charge  should  be  so  framed  as  to  refer  to  the  section  of  the 

founder  wiftch  the  offence  charged  is  punishable  as  required  by  ss.  234  and  237 

|of  Criminal  Procedure.     Where  there  is  a  riot  and  fighting  between  two  fac- 

nbers  of  each  party  should  be  committed  for  trial  separately,  and  not  all  to- 

KS2f  V.  DuRZOOLLA,  9  W.  R.  33.    [Seton-Karr  and  Macpherson,  J  J.  Mar.  14, 

iconira^  Queen  v.  Callachand^  7  W.  R.  60,  infra,  p.  112. 

'  in  possession  of  lanfd-b- legally  entitled' to  defend  his  possession  against  an- 
f^eeking  to  eject  him  by  force.  Therefore,  where  there  was  a  charge  against 
i/^f  rioting  under  s.  147,  and  both  were  convicted  and  punished,  the  High  Court 
^conviction,  holding  that  the  party  in  possession  was  protected  bys.  104,  Penal 

KM  V.  TooLSEE  Sing,  2  B.  L.  R.,  Ap.  Cr.,  16;  10  W.  R.64.  TLochand  Glover, 
1868.]  '  • 

I  ©rising  out  of  an  affray  or  faction-fight,  the  members  of  each  faction  should 

rately.  The  statements  of  the  members  of  each  faction  can  then,  if  desired, 
|.8olemn  affirmation,  and  be  made  evidence  against  their  opponents;  but  if  they 
j^e  evidence  on  the  ground  of  implicating  themselves,  they  cannot  becompel- 
% — Queen  v.  Mahomed  Hossein,  i  N.-W.  P.  293.     [Pearson  and  Turner,]]. 

.;  land  in  the  possession  of  A  was  encroached  on  by  the  servants  of  B,  who 
[nischief  on  the  land,  and  the  servants  of  A  assembled  and  resisted  the  en- 
^the  High  Court  declined  to  interfere  with  the  Magistrate's  order  convicting 
^of  A  of  unlawful  assembly,  as  there  was  no  error  in  law  in  the  order  of  the 
J  who  found  as  a  fact  that  the  right  of  defence  of  private  property  had  ceased 
1 8.  105  of  the  Penal  Code. — Queen  v,  Rajkristo  Doss,  12  W.  R.  43.  [Kemp 
y,JJ.     Aug.  3.  1869.] 
t  of  the  defendants  in  assembling  and  forcibly  interrupting  a  procession  was  , 
J  cl.  4  of  s.  141,  although  the  defendants  acted  upon  the  ground  that  the  iTro-"" 
fa  nuisance  or  annoyance  to  them  or  their  community. — Pro.,  Nov.   i  i   1869, 
R.,  Ap.,  4. 

\  the  evidence  in  a  case  failed  to  establish  anything  like  an  unlawful  assembly, 
in -was  reduced  from  rioting  and  being  members  of  an  unlawful  assembly  to 
f,  although  grievous  hurt  from  which  death  resulted  was  caused  to  one  of  the 
}  insufficiency  of  the  punishment  allowed  by  the  law  in  cases  of  affray  ppint 
OBSN  V.  Phooleb  Misser,  12  W.  R.  72.    [Jackson  and  Markby.  JJ.  Nov.  30, 


re  two  opposite  factions  commit  a  riot,  it  is  irregular  to  treat  both  parties  as 

|ig  one  unlawful  assembly,  and  to  try  them  together,  inasmuch  as  they  do  not 

^common  object "  within  the  meaning  of  s.  141  of  t^he  Penal  Code^ — Qukbn 

•  Chundbr  Paul,  12  W.  R.  75.     [Norman  and  Kemp,  JJ.  Dec.  10,  1869.] 

iof  the  Code  of  Criminal  Procedure  does  not  authorize  a  Magistrate  summarily 
Vperson  to  remove  a  wall  erected  on  land  alleged  to  belong  to  another  person  in 
Bofevidence  showing  that  a  riot  or  affray  was  likely  to  occur. — Radhakishore 
hree  Saheb,  13  W.  R.  19.     [Loch  and  Hobhouse,  JJ.     Feb.  7,  1870.] 

|>NS  found  guilty  of  rioting  may,  if  the  circumstances  warrant  it,  be  convicted 
I  offences  of  rioting  armed  with  deadly  weapons,  culpable  homicide,  and  griev- 
JuEEN  V.  HuRGOBiND,  3, N.-W.  P.  174.  [Turner,  J.  July  7,  1871.] See  contra, 
"      ollah,  7  W.  R,  13,  supra,  p.  95. 

Itthc  accused  were  convicted  under  s.  147  of  the  Penal  Code  of  rioting,  and  also 
I  of  using  criminal  force  to  a  constable  who  went  to  arrest  them,  the  High 
'  J  the  conviction  under  the  former  section. — In  the  Matter  ofr  Nilrutton 
R.  45..  [Kemp  and  Ainslie,  JJ.    Sep.  9,  1871.] 

cused  person  cannot  be  punished  first  on  a  charge  for  rioting,  and  afterwards 

J  for  hurt,  when  the  latter  is  included  in  the  former.    Per  D.  1^.  Mitter,  J.-rAn 

ECoart  is  bound  precisely  in  the  same  way  as  the  Court  of  first  instance  to  test 

trinstcally  as  well  as  intrinsically.    Per  Ainslie,  J.— A  Magistrate,  as  an  execu- 
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.  •  Sec.  147.]  OFFENCES  AGAINST  PUBLIC  TRANQUILLITY. 

tive  officer,  is  not  bound  to  attend  to  a  Judge's  extra-judicial  obsemtton  not  ^ 
law.— In  the  Matter  of  Goomanbb,  17  W.  R.S9.  [Mitter  and  Ainslie,  JJ.  Ma^l 

In  a  case  of  very  serious  riot,  the  rioters  were  acquitted  by  the  Magisttate,! 
thought  they  might  have  considered  their  act  justified  because  the  procession  % 
by  virtue  of  some  orders,  which  did  not  appear,  which  might  have  been  eflicacio^i 
of  law.     Held  that  the  thinking  a  thing  legal  which  is  not  so  can  be  no  defence  1^ 
who  violates  a  rule  of  law ;  that  there  was  no  evidence  that  the  proc^ion  was  illlgp! 
that,  if  it  were,  the  accused  were  bound  to  invoke  the  aid  of  the  tribunals  chai]giai]il 
the  enforcement  of  the  law.— Pro.,  Jan.  8,  1873,  7  Mad.  H.  C.  R.,  Ap.,  35.  ^    ''" 

Two  parties  were  convicted  of  rioting.     One  party  consisted  of  not  less  than 
sons,  who  were  all  found  to  have  been  assembled  together  in  tile  fight  whicl^  ' 
and  it  was  also  found  that  they,  as  well  as  their  opponents,  came  armed  with 
pared  to  fight,  and  did  fight.     Held  that  they  were  not  improperly  convicted  of. 
their  common  oDJect  being  to  assault  their  opponents.     The  other  party  only  1 
^  four  persons.  It  was  not  found  what  object  they  had  in  common  with  the  irst 

fight  did  not  occur  in  a  public  place.     Held  that  they  were  not  properly  o 
rioting.    Heldy  also,  that,  had  the  fight  occurred  in  a  public  place,  it  might  have 
that  the  common  object  of  both  parties  was  to  commit  an  affray. — Queen  «, 
J  HossEiN,  5  N.-W.  P.  208.     [Pearson,  J.    July  5,  1873.] 

Under  Act  V.  of  1861,  a  police-officer  is  bound  to  communicate  informatioit^ 
superior  officer  regarding  the  commission  of  a  riot  affecting  the  public  peace,  and 
an  entry  thereof  in  the  diary  which  he  is  required  by  s.  44  of  that  Act  to  keep,  and  t 
*  sion  to  give  such  information  brings  him  within  the  purview  of  s.  177  of  the  ^^JM^^ 

— In  the  Matter  of  Syed  Futteh  Mahomed,  2(  W.  R.  30.    [Kemp  and  '"^ 
Jan.  17,  1874.] 

*  •     Where  the  only  evidence  for  the  prosecution  was  that  of  witnesses  whom 

cial  Commissioner  considered  unworthy  of  belief,  it  was  held  that  the  prisoners, 
^charged  with  rioting,  ought  not  to  have  been  convicted  on  the  statements  of  the 
party,  who  were  also  charged  with  rioting,  such  statements  not  being  evidence af 
accused  in  this  case. — Queen  v,   Khukree  Ooram,  21  W.  R.  48.     [Phearai* 
J  J.     Mar.  II,  1874.] 

It  is  necessary,  before  persons  can  be  convicted  of  rioting,  &c.,  under  s.  147  or*' 
Penal  Code,  to  ascertain  clearly  that  they  have  taken  such  a  share  in  the  tran     "* 
will  bring  them  within  the  criminal  charge;  and  it  must  appear  on  the  evidence 
had  a  common  object,  which  common  object  they  were  going  to  carry  ont  by  01 
means. — Queen  v,  Gholam  Mahomed,  22  W.  R.  17.    [Markby  and  Mitter,  JJ.  M^\ 
•  1874] 

Where  a  charge  of  rioting^ was  tried  summarily  by  the  Magistrate  as  one  of  j 
and  unlawful  assembly,  the  Sessions  Judge,  relying  on  a  case  cited,  submitted,  at  tite^j 
quest  of  the  accused,  that  the  summary  order  may  be  set  aside,  and  the  accused  t' 
tried  for  rioting  under  ch.  17  of  the  Criminal  Procedure  Code.  The  High  Court  A 
to  interfere  at  the  instance  of  the  accused  persons,  and  distinguished  this  from  tihftC 
cited  by  the  Sessions  Judge,  as  the  reference  there  was  made  by  the  Magistrate  in  tel 
*         tcrests  of  public  justice. — Queen  «.  Aboo  Sheik,  23  W.  R.  19.    [Phear  and  AiadWi} 
Jan.  13,  1875.] 

In  a  case  in  which  the  accused  was  bound  down  to  keep  the  peace,  the  Assistant! 
gistrate  admitted  as  evidence  the  depositions  of  witnesses  in  certain  cases  in  wl '  ' 
accused  was  tried  on  charges  of  being  a  member  of  an  unlawful  assembly  and  of  ! 
^  and  was  ao/hitted.     Held  that  the  Assistant  Magistrate  ought  not  to  have  admi{ 

evidence.— Queen  v.  Dina  Bundoo  Roy,  24  W.  R.  4.  FMarkby  and  Morris,  JJ.  li^l 
1875.] 

If  a  number  of  persons,  assembled  for  any  lawful  purpose,  suddenly  quarrel  1 

intruder  without  any  previous  intention  or  design,  they  do  not  commit  **riot"  \i$.i 

•  legal senseof  the  word. — Khajah  Noorul  Hossein  alias  Waheed  Tan  v.  Fabk^TH 

nerre,  24  W.  R.  26.     [Glover  and  Mitter,  J  J.    July  12,  1875.] 

^  The  offence  of  rioting  consists  in  the  use  of  violence  by  an  unlawful  aasemh^^t) 

»      •  any  member  thereof  in  the  prosecution  of  the  common  object.      But  as  in  this  ijiniilljj 

were  never  five  persons  assembled  together  to  constitute  an  unlawful  asSeoablji  4«il 
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tiVUI.]     OFFENCES  AGAINST  PUBLIC  TRANQUILUTY.    [S»c.  147c 

te  use  foroe  does  not  appear  to  ba^e  been  carried  oiit»  no  offenoe  imder  the 
Ide  is  established  aninst  the  accuaed.— ^n  th«  Matter  of  Ramaimrii  Doobay, 
VSL  6.     [Marki>y  and  Mttter,  f J.    Aug.  17,  1876] 
•         » 
sbothpartieswerearmed  and  prepared  to  fight,  it  is  iaimaterial  who  is  the  first 
,  -ttoless  it  is  shown  that  the  party  was  aotiof  wkhin  the  legal  links  of  the  right 
t%  deCenoe. — ^In  tue  Matter  of  Kalek  Befarse,  t  C.  L.  R.  5s  1.     [Jackson  and 
ham,  JJ.     Mar.  5,  1878.] 

DTiNG  and  hurt  in  the  course  of  such  rioting  are  distinct  offences,  and  each  offence  1^ 
tel/ punishable. — ^Empress  v.  Ram  Adhin,  I.L.R.,  2  All.  139.   [Pearson,  J.  Feb. 


>  of  two  opposing  parties  in  a  riot  were,  under  two  distinct  cooMnittals,  tent 
1  before  the  Sessions  Judge  and  a  jury.  After  the  close  of  the  case  for  the  pro- 
I  one  of  these  cases,  the  Sessions  Judge,  with  the  consent  of  the  pleaders  re« 
^  the  Reused,  postponed  the  taking  of  the  evidence  for  the  defence,  and  pro- 
»  examine  the  witnesses  for  the  prosecution  ia  the  counter.case  before  the  same 
\  Court  tfien  took  the  evidence  of  the  witnesses  for  the  defence  in  the  first  and 
i  counter-case  in  the  order  named,  and  after  hearing  the  addresses  of  the  various 
for  the  defence  and  the  reply  of  the  Government  Pleader,  proceeded  to  sum  up 
both  cases  to  the  jury,  who  returned  a  verdict  in  respect  of  ail  the  accused. 
:  the  procedure  resorted  to  by  the  Judge  was  a  practical  violation  of  the  salutary 
necesskated  the  keeping  of  ^ials  in  such  cases  distinctly  sepasate,  and  that 
having  materially  prejudiced  the  interest  of  the  accused,  the  convictions 
\  set  aside.  Held  further  (g^en  v.  Sheik  Basu  (B.  L.  R.,  Sup.  Vol.,  750;  8  W. 
distinguished]  that  the  defect  in  the  procedure  could  not  be  cured  by  the  consent 
I  pleaders  for  the  defence  to  the  arrangement  suggested  by  the  Court. — Hossein 
\v.  Empress^ I.  L.  R.,  6  Cal.  96.    [Morris  and  Prinsep,  JJ.    June  24,  1880.] 

constkute  an  offence  under  s.  157  of  the  Penal  Code,  it  must  be  proved  that  the 
^has  hired,  or  engaeed,  or  employed  other  persons  for  the  purpose  of  an  unlawful 
')f,  a^  it  is  not  sumcient  to  show  that  some  of  the  accused's  servants  have  been 
om  a  district  where  men  have  a  well-known  character  as  liUhialsy  and  had  been  in 
:  some  time  before  the  riot  was  perpetrated.     A  non-resident  partner  or  sharer, 
I  taken  no  active  part  in  the  management  of  the  estate,  cannot,  like  a  resident 
the  convicted  under  ss.  154  and  155  of  tlie  Penal  Code. — In  the  Matter  of  Raoha- 
i^HowDHRY,  7  C.  L.  R.  289.     [Mitter  and  Maclean,  JJ.    Sep.  9,  18^.] 

HFhere  the  accused  had  been  convicted  of  riot  under  s.  148,  and  of  grievous  hurt  under 
|of  the  Penal  Code,  the  Sessions  Judge  on  appeal  held  that  the  complainants  had 
^es  been  the  aggressors,  and  that  the  accused  had  merely  exercised  the  right  of  pri- 
fence;  but,  inasmuch  as  they  had  not  set  up  the  plea»of  private  defence,  he  consi- 
I H  was  not  competent  to  him  to  set  aside  the  conviction.  Heid  that,  on  the  finding 
(Cessions  Judge,  the  accused  were -entitled  to  an  acquittal. — In  the  Matter  of  Kali 
r  MooKERjBE.  II  C.  L.  R.  232      [Prinsep  and  O'Kinealy,  JJ.     May  22,  1882.] 

k  PLEA  of  right  to  possession  is  no  answer  to  a  chai^  of  riotii^  by  making  a  forci- 
liy  on  land  cultivated  by  a  trespasser  who  is  in  possession,  and  opposes  the  entry. 
►avu  v.  Queen,  I.  L.  R.,  6  Mad.  245.     [Innes,  J.     Dec.  12,  19,  1882.J 

RBRB  a  riot  occurred,  and  complaints  were  lodged  by  both  parties,  the  wKnesses 
(prosecution  were  in  each  case  in  turn  examined- in -chief,  then  also  in  turn  cross- 
id,  and  Iti  like  manner  re-examined,  and  the  Court  thereupon  discharged  the  ac- 
k  tiae  case,  and  called  upon  the  accused  on  the  other  to  eo  into  his  defence,    ffeld 
procedure  adonted  was  improper,  and  that  there  should  be  a  new  trial.    Empress 
ira  Nath  Sircar  (I,  L.  R.,  7  Cal.  65 ;  8  C.  L.  R.  352)  followed.     The  provisions  of 
F  the  Criminal  Procedure  Code  in  no  way  affect  the  powers  of  the  High  Court  as 
t  of  Revision  vested  in  it  by  the  High  Courts  A^.— In  the  Matter  of  Chakowri 
itjC-  L.  R.  27«5.     [Prinsep,  J.    Aug.  13,  1883.] 

jkimwmmui  of  an  walawful  assembly,  some  nnembers  of  which  hav>e  canstd  srievous 

fc  la«pfn%  bo  punished  for  the  offonce  of  rioting  as  weH  as  for  the  offence  of 

.jfvoihort.— «iWREssv.  Ram  Partab,  I.  L.R.,6  All.  121.  [Stiaitfht,  J.   Dec. 

f^  Piwrtcd  fro«  in  gu^en-Empress  v.  Dunbar  Singh,  I.  L.  R.,  7  All.  29,  infra. 
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,  Skc.  147.]     OFFENCES  A  GAINST  PUBLIC  TRANQUIUITY.     [(!hap.  YII| 

i 
The  offences  of  rioting,  of  voluntarUycausinghurt.aitd  of  Toluntarily  cau 
ous  bur(b:each  of  the  two  latter  offences  being  committed  aeainst  a  different  \ 
all  distinct  offences  within  the  meaning  of  s.  35  of  the  Criminal  Procedure  Code, 
the  first  paragraph  of  s.  235  of  the  Criminal  Procedure  Code  a  pefson  accused  o(i 
and  of  voluntarily  causing  grievous  hurt  may  be  charged  with  and  tried  for  each  1 
at  one  trial,  and,  under  8.35,  separate  sentence  may  be  passed  in  respect  of  efch.  j_ 
Empress  v.  Ram  Partab  (I.  L.  R.,  6  All.  X2i)  dissented  from.^QuEBN-EMPRES8«.D^« 

I  Singh,  I.  L.  R.,  7  All.  29.    [Brodhurst,  J.    July  22,  1884.] 

On  the  8th  August  1884,  a  Magistrate  of  the  second  class  began  an  inquiry  isafl 
in  which  several  persons  were  accused  of  rioting  and  voluntarily  causing  giievovsli 
On  the  6th  September,  the  powers  of  a  Magistrate  of  the  first  class  were  confen«i«»i 
Magistrate  by  an  order  of  Government,  which  was  communicated  to  him  on  the  801 T 
tember.  On  the  9th  September,  the  case  for  the  prosecution  having  closed,  the  Mag^ 
framed  charges  against  each  of  the  accused  under  ss.  323  and  325  of  the  Penal  CoA^  \ 
corded  the  Statements  of  iht  accused  and  the  evidence  for  the  defence,  and,  oa  tkl  K 
September,  convicted  the  accused  of  all  the  charges,  passing  upon  eash  of  thca^iftl 
spect  of  each  charge,  sentences  which  he  could  pass  as  a  MagistratcLof  the  first  ^W*  I* 
could  not  have  passed  as  a  Magistrate  of  the  second  class.  On  appeal,  the  Sessiowja^ 
on  the  ground  that  the  prisoners  had  committed  the  offence  described  in  s.  148  «t  I 
Penal  Code,  held  that  the  sentences  passed  by  the  Magistrate  were  illegal,  as  bite  i 
consistent  with  the  provisions  of  s.  71,  paras.  2  and  4;  and  he  accordingly  ttdmmi 
sentences  of  imprisonment  which  the  Magistrate  had  passed  to  the  maximmn  cf 
sonment  which  the  Magistrate  could  have  inflicted  under  s.  148     Held  by  the  FvO 
(Petheram,  C.J.,  and  Brodhurst,  J.,  dissenting)  that  the  sentences  passed  by  the' 
trate  were  legal.     Per  Oldfield,  Mahmood,  and  Duthoit,  JJ.,  that,  with  refwenceto 
terms  of  s.  39  of  the  Criminal  Procedure  Code,  a  Magistrate  of  the  second  class, 
begfun  a  trial  as  such,  and  continued  it  in  the  same  capacity  up  to  the  passing  vk 
*"  and  who,  prior  to  passing  sentence,  has  been  invested  with  the  powers  of  a  nt 
the  first  class,  is  competent  to  pass  sentence  in  the  case  as  a  Magistrate  of  the 
ger  Oldfield  and  Duthoit,  JJ.,  that  the  provisions  of  s.  71  of  the  Penal  Code  had  no  .. 
cation  to  the  case,  inasmuch  as  the  offences  of  causing  grievous  hurt  and  hurt  fdkvedi 
part  of  the  offence  of  rioting.    Per  Petheram,  C.J.,  that  a  case  must  be  takeJi  to  be  titt 
upon  the  day  the  trial  commences ;  that,  for  all  the  purposes  of  the  trial,  the  Magistrate  i 
this  case  retained  the  status  of  a  Magistrate  of  the  second  class ;  and  that  he  wis  tlitf 
fore  not  competent  to  pass  sentence  as  a  Magistrate  of  the  first  class.     Also/ff  Pctt 
ram,  C.|.,  that  the  Judge  in  this  case  had  no  power  to  alter  the  charge,  or  to  frame  a M 
charge  in  anv  way.    Per  Brodhurst,  J.,  that  the  sentences  passed  by  the  Magistrate 
as  a  whole,  illegal ;  that,  if  he  had  convicted  the  accused  under  s.  148  of  the  Feaa)  <^ 
his  order  would,  under  the  circumstances,  have  been  legal ;  that  a  Court  of  Appeal  is 
competent  to  alter  the  finding  of  a  Magistrate,  so  as  to  convict  an  accused  person  of 
offence  which  the  Court  of  jirhich  the  order  is  in  appeal  was  not  competent  to  try;  ~ 
that  a  member  of  an  unlawful  assembly,  some  members  of  which  have  caused  gTt~ 
hurt,  can  be  legally  punished  for  the  offence  of  rioting  as  well  as  for  the  offence  of 
ing  grievous  hurt.    Empress  v.  Dungar  Singh  (I.  L.  R.,  7  All.  29),  supra,  referred  to.* 
Quebn-Empress  v.  Pershad,    I.  L.  R.,   7   All.  414.     [Petheram,   C.J.,  and   Oldfid 
Brodhurst,  Mahmood,  and  Duthoit,  JJ.    Jan.  17,  1885.] 

Three  persons,  who  were  convicted  (i)  of  riot  under  s.  147  of  the  Penal  Code,  (ii) 
causing  grievous  hurt  in  the  course  of  such  riot,  were  respectively  sentenced  to  six  *iontl 
rigorous  imprisonment  under  s.  147,  and  three  months'  rigorous  imprisondient  un^ 
s.  325.  Held  by  Petheram,  C.J.,  and  Straight  and  Tyrrel,  JJ.,  that,  inasmuch  as  the  a 
dence  u^n  the  record  showed  that  the  three  prisoners  had  committed  individual  acU| 
violence  with  their  own  hands,  which  constitute  distinct  offences  of  causing  pievous  U 
or  hurt  separate  from,  and  independent  of,  the  offence  of  riot,  which  was  already  compleM 
and  the  fact  of  the  riot  was  not  an  essential  portion  of  the  evid'^nce  necessary  toestablij 
their  legal  responsibility  under  s.  325  of  the  Penal  Code,  the  separate  sentences  pass^ 
under  ss.i«47  and  325  were  not  legal.  Queen-Empress  v.  Ram  Partab  <I.  L.  R.,  6  AI 
121),  suproj  p.  105,  distinguished.  Per  Brodhurst,  J.,  that  the  evidence  showed  thato^ 
one  of  the  three  prisoners  had  caused  grievous  hurt  with  his  ownhaads,  and  that  the  otha 
could  only  be  properly  convicted  of  that  offence  under  the  provisions  of  s.  1490!  the  Pea 
Code,  but  that  the  separate  sentences  passed  under  ss.  147  and  325  were  not  ilUigaL  Qtue* 
Empress  v.  Dungar  Singh  (I.  L.  R.,  7  All.  29),  supra^  followed.  Also  per  Brodhan 
J.  in.  g,  of  8.  325  of  the  Criminal  Procedure  Code  does  not  apply  merely  to  the  case  < 
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Chap.  VHI.]    OFFENCES  AGAINST  PUBLIC  TRANQUILLITY.     [Sec.  14^ 

noRS  wbo,  in  addition  to  the  offence  of  rioting,  have,  with  their  own  hands,  committed 
jkfafAcr  oiSiences  of  voluntarily  causing  grievous  hurt,  and  of  afisaultine  a  pubMc  siervant 
pftea  ei^ii^fed  in  suppressing  a  riot ;  and  the  convictions  referred  to  in  the  illustration  re- 
tM»  esp^iallyio  coiivictions  obtained  under  the  provisions  of  s.  149  of  the  Penal  Code.— 
Ioesv-Emprbss  v.  Ram  Sarup,  I.  L.  R  ,  7  All.  757.  [Petheram,  C.J.,and  Straight,  Brod- 
M,  and  Jyrrell,  JJ.    May  12,  1885.] 

Four  persons  were  charged  with  being  members  of  an  unlawful  assembly  consisting 
bf  themselves  and  others,  the  common  object  of  which  assembly  was  resisting  the  execu- 
Im  of  a  l^fal  process,  namely,  the  arrest  of  a  judgment-debtor  by  a  Civil  Court  peon, 
fto  went  Irith  a  warrant  for  his  arrest  accompanied  by  other  persons,  A  and  B,  for  the 
lnpO«e  of  identifying  him,  and  with  using  force  or  violence  in  prosecution  of  the  com- 
Itn  object,  fuch  force  or«tiolence  consisting  of  an  assault  on  the  Civil  Court  peon  and 
Mer  t^  means  of  a  dangerous  weapon  on  A.  The  Deputy  Magistrate  convicted  all 
be|i*cased  of  offences  under  ss.  147  and  353  of  ih^  Penal  Code,  and  sentenced  them  to 
hBKwtns'  rigorous  imprisonment  under  the  former  section,  and  two  mOnths'  rigorous 
ibriiOmneat  ffnder  the  latter.  He  further  convicted  one  o(  the  accused  of  an  offence 
bdtt  s.  324  in  resipect  of  the  assault  on  A,  and  sentenced  him  to  one  month's  rigorous  ^ 

l|»riiBonroent  in  respect  of  that  offence,  and  directed  that  the  sentences  were  to  take  effect 
le  on  tiie  expiry  of  the  other.  Held  that  the  offence  of  rioting  was  completed  by  the 
Haiilt(MA,and  that  the  assault  on  the  peon  was  a  further  offence  under  the  first  sub-sec- 
iaftdf'&  235  of  the  Code  of  Criminal  Procedure.  Held  further,  that,  even  if  A  had  not 
RS  tttafilted,  the  conviction  and  sentences  passed  for  rioting  and  the  assault  on  the  peon 
we  legal,  inasmuch  as  the  acts  of  the  accused,  taken  separately,  constituted  offences  under 
It43aiid353  ot  the  Penal  Code,  and,  combined,  an  offence  under  s.  147;  and  under  ^ 

tl!3S,  s&b-s.  3  of  the  Code  of  Criminal  Procedure,  the  accused  might  be  charged 
Kb,  and  tried  at  one  trial  for,  the  offence  under  s.  147,  and  those  under  ss.  143  and  353 ; 
idtiMftfere  also  separately  convicted  and  sentenced  for  each  such  offence,  provided  the 
laSdOMfiC  did  not  exceed  the  limit  imposed  by  s.  71  of  the  Penal  Code  as  amended  hf 
'4of  Act  Vlll.  of  1882,  which  limit  had  not  been  exceeded  in  the  present  case. — In  the 
EitTtR  OP  Chandra  Kant  Bhuttacharjee;  Chandra  Kant  Bhutt.\charjeb  v. 
Dtni^fiacpRKSs,  I.  L.  R..  12  Cal.  495.  [Mltter  and  Beverley,  JJ.  Dec.  11,  1885.]  " 
[  S.  149  of  the  Penal  Code  creates  no  offence,  but  was  intended  to  make  it  clear  that 
laccoM  person  whose  case  falls  within  its  terms  cannot  put  forward  the  defence  that 
►*d  not  with  his  own  hand  commit  the  offence  committed  in  prosecution  of  the  com- 
IM  olject  of  the  unlawful  assembly,  or  such  as  the  members  of  the  assembly  knew  to 
Sfike^to  be  committed  in  prosecution  of  that  object.  In  prosecution  of  the  common 
IBctof  an  unlawful  assembly,  M  with  his  own  hand,  caused  grievous  hurt.  Mand  other 
Mnbcfs  of  the  assembly,  as  to  whom  it  did  not  appear  whether  or  not  any  of  them  per- 
toalljiiaed  force  or  violence,  were  convicted  of  rioting  under  s.  147,  and  grievous  hurt  ^ 
■fcf'iiSJS  of  the  Penal  Code,  and  were  each  sentenced  to  separate  terms  of  imprison- 
Ittt  for  each  offence.  The  highest  aggregate  punishrtfent,  which  was  M's,  was  six 
IVS*  rigorous  imprisonment,  being  one  yeax  for  rioting,  and  five  years  for  causing  griev- 
Bshtnt  /ftf^  that,  assuming  s.  71  of  the  Penal  Code  to  be  applicable,  the  sentences 
ive  act  illegal,  as  the  combined  periods  of  imprisonment  did  not,  in  the  case  of  any 
^ist»er,  exceied  the  maximum  punishment  of  seven  years'  rigorous  imprisonment  which 
^d  have  been  avirarded  for  the  offence  punishable  under  s.  325.  Held  also  that  the 
bt  omid  not,  in  any  of  the  cases,  be  considered  a  part  of  the  offence  under  s.  325,  that 
\  71^  not  apply,  and  that  the  sentences  were  legal.  {Queen-Empress  v.  Kam  Partab 
t.L.R.,6  AQ.  121)  dissented  from.     Queen- Empress  v,  Dungar  Singh  (I.  L.  R.,  7  All. 

r,  Qimm-Sn^ess  v.  Ram  Sarup  (I.  L  R.,  7  All.  767);  Queen  v.  Rubbeeoollak  (7  W. 
i^flakeHath  Sarkar  v.  Queen^Empress  (I.  L.  R.,  1 1  Cal.  349),  Queen-Empress  v. 
W«rf<I.  L.  R.,  7  All.  414),  Chandra  Kant  Bhuttacharjee  v.  Queen-Emprhs  (I.  L.  R., 
>€iL4^),  TLtidReg^v,  Tukaya  bin  Tamana  (I.  L.  R.,  i  Bom.  214),  referred  to.— Qubrn- 
muftv^  BfSHB9UAR.  I.  L.  R.,  9 All.  645.   [Edge,  C.J.,  and  Brodhurst,  J.  May  16, 1887.] 

A,  with  six  others,  commits  the  offences  of  rioting,  grievous  hurt,  and  assaulting  a 
NWMBrfaiit  endeavouring,  in  the  discharge  of  his  duty  as  such,  to  suppress  the  riot.  A 
>9WM|Murately  ckarged  with,  and  convicted  of,  offences  under  ss.  147,  325,  and  152  of 
Mlate  Penal  Code.— Crim.  Pro.  Code  (Act  X.  of  1882),  s.  235^  illus.  g, 

A  lArrr  of  persons,  consisting  of  some  fivepeadas  and  a  number  of  coolies  sufficient 
»ttt  toik  to  be  done,  went  to  a  spot  on  a  river  flowing  through  the  lands  of  M  for  the 

'    of  either  repairing  or  erecting  a  bund  across  it  to  cause  the  water  to  flow  down  a 
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chftiHial  on  the  lands  of  their  master  T.  The  river  at  the  time  was  almost  dcy*  atflthi 
party  did  not  gp  armed  ready  to  Hght  or  use  force,  and  they  did  not,  daring  the  vAmfitM 
oecarreoce,  use  force.  Havtag  arrived  ai  the  spot  about  lo  a.m.,  they  proceeded  to  wit 
at  the  bmuk  until  the  af teraooa.  At  about  4  p.m.  a  body  of  meif,  coatisthig  eft  abml 
i,aoQ  i&  aii,  man^i  of  them-  aroMd  with  lathis,  and  headed  by  the  pttsoners*  who  ««r«r« 
vants  of  M,  which  had  been  seen  collecting  together  during  the  day,  pioceeded^^tka mti 
and  about  25  or  30  of  thenf  attacked  T's  men,  some  five  of  whom  were  mori  m  \m 
severely  wounded  with  the  tathis.  The  occurrence  resulted  in  the  convfction  oCsosBt  ff 
M's  servants  for  rioting  under  s.  147  of  the  Penal  Code.  NTs  people  whoUy  6tnnli  n$ 
right  on  the  part  of  T  to  construct  or  repair  the  bundy  and  had  previously  ieqj»i  Aio^ 
istence  of  such  right,  and  refused  permission  to  T  to  exercise  it.  It  was  cooteadBdlM 
the  assembly  of  M's  people  was  not  an  "unlawful  assembly^" y;iat  the  inter^rencelff^ 
people  with  the  channef  of  the  river  justified  them  in  coming  to  stop  the  wotk-iMAi 
show  and  use  of  force  in  compelling  them  to  do  so.  Held  that  the  prisoneis  bad  bin 
rightly  convicted.  Held,  further,  that  as  no  right  of  private  defence  of  properdr  \s^v^ 
ferred  by  the  ^nal  Code,  except  as  against  the  perpetrators  of  offences  \|^aer  t&eVW 
#  Code,  and  that  as,  upon  the  facts  of  the  case  as  found,  no  offence  had  been  coAinmed^ 

T's  people,  their  acts  amounting  merely  to  a  civil  trespass,  and  that,  a^there  wasaofCM* 
ing  or  immediate  necessity  of  a  kind  showing  that  there  was  not  time  to  havefecou^ 
to  the  protection  of  the  public  authorities,  no  question  as  to  the  right  of  private  Jbfcnw 
arose  ia  the  case.  It  was  further  contended  that  M's  people  did  not  assemble  to^eafbres 
a  right,  or  supposed  right,  within  the  terms  of  s.  141  of  the  Penal  Code,  but  todpM> 
right,  and  that  such  action  did  not  make  the  assembly  an  unlawful  one.  HelS^Sbk^ 
were  members  of  an  assembly  the  common  object  of  which  was,  by  show  of  crimiiudtiofce, 
"  and  by  criminal  force  if  necessary,  to  enforce  the  right  to  keep  the  river  channel  cfeicly 

preventing  the  construction  of  the  bund,  and  by  demolishing  it  so  far  as  it  was  c^aitnd*^ 
ed,  and  that  the  case  came  within  s.  141,  para.  (4).     Queen  v.  Bfitto  Sing  (3.  WlR^Cr^ 
41),  Shunker  Singh  v.  Burmah  Sfahto  (23  W.  R.,  Cr.,  25),  and  Birjoo  Singh  v.  muk  lA 
^  fi9  Wl  R.,  Cr.,  6S),  referred  to  and  commented  on.--GANOiTRi  Lal  Das  v.  Qukev-Em 

PRESS,  I.  L.  R.,  16  Cal.  206.  [PSgot  and  Macpherson,  JJ^  Jan.  L4,  1889.] 
^  *-  Separate  sentences  passed  upon  persons  for  the  offences  of  rioting  and, gfitvoB 
hurt  are  not  legal,  where  it  is  found  that  such  persons  individually  did  not  cbOMnit  as; 
act  which  amounted  to  voluntarily  causing  hurt,  but  were  guilty  of  that  otfeaoe  ander 
s.  149  of  the  Pbnal  Code.  Empress  v.  Ram  Partab  (I.  L.  R.,  6  All  121)  approved,  iili 
Nath  Sarkar.  v.  Queen-Empress  (1.  L.  R.,  1 1  Cal.  349)  overruled. — Nilmonsv  FoDOARt. 
Qv  BEN -Em  PRESS,  I.  L.  R.,  16  Cal.  442.  [Petheram,  C.J.,  and  Mitter,  PHnsep,  Wilson  aad 
Tottenham,  JJ.  Mar.  21,  1889.] 

WiMRB  several  Hindus  acting  in  concert  forcibly  removed  an  ox  and  two  cows  fEM 
the  possession  o^  a  Muhammadan,  not  for  the  purpose  of  causing  *'  wrongful  gan "  to 
themselves,  or  "  wrongful  loss  "  to  the  owner  of  the  cattle,  but  for  the  purpose  «£  pMWSt* 
ing  the  killing  of  the  cows,  held  that  they  could  not  properly  be  convicted  of  daooily,  but 
only  of  riot — Queen-Emprbss  v.  Raohunath  Rai,  I.  L.  R.,  15  All.  22.  [TycreU,]. 
Ajug.  6,  189^.] 

Whcn  a  party  is  in  possession  of  land  for  four  or  five  days,  though  it  may  be  in  wrong' 
ful  possession,  another  party,  although  claiming  to  be  the  rightful  owner,  is  not  entifN 
to  go  in  force  to  turn  him  out,  much  less  is  he  entitled  to  take  armed*  men  with  him  fo 
that  purpose.  In  an  affray  specific  evidence  as  to  the  acts  of  each  fighter  cannot  be  ex 
pected,  but  only  general  evidence  as  to  the  accused  taking  part  in  it,  and  person?  wfio,  a 
in  this  case,  punted  the  boats  on  which  the  fight  took  place,  and  in  whose  interests  tlH 
fight  on  the  boats  took  place,  were  held  to  be  just  as  blameworthy  as  the  men  whostnid 
the  bibws.— MoHER  Sheikh  v.  Queen-Empress,  I.  L.  R.,  21  Cal.  392.  [Trevd^ani 
Ramptni,  J^.    Aug.  28,  1893  ]  * 

Ct.  of  Ses.,  14&  Whoever  is  gidlty  of  rioting,  being  armed  with  a  deadly  wegMD,  01 

Prev^.  Mag.,       Rioting,  armed  with  deadly     with  anything  which,  used  as  a  weapon  of  o£fence 
^Lmi     '     *^  weapon.       *  is  likely  to  cause  death,  shall  be  punished  with  im 

Co^izable.      prisonment  of  either  description  for  a  term  which  may  exteial  to  three  yeai^ 
Warrant.         or  with  fine,  or  with  both. 
Bailar^* 

Not  comp.  -pjij  offence  of  riotiiig  armed  with  deadly  weapons,  and  stabbing  a  person  00  who* 

premises  the  riot  takes  place,  are  distinct  offences,  and  punishable  as  separate  offpocw 
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HmI^  9S.  MBt  M9<  and  324  of  Uw  Penal  Code^  s.  L49  being  read  as  a  proviso  to  s.  r^S.— 
^puw»%.  Callachamd,  7  W.  R.  60.  [Norman  and  Seton-  Kacr,  JJ.  April  29, 1867 J  S«€ 
|Mi4f»  Quetft  V.  DuTMoeloy  9  W.  R.  33»  supra,  p.  103,  Followed  in  Emprfs&v.  Bam'Adkin, 
L  L  BL^  a  Alk«i30,  mt^a,  p,  105. 

he  a  case  of  rieting  wHIi  deadly  weapons,  the  side  found  guilty  of  using  them  and 
aosingerievous  hurt  are  properly  punishable  more  severely  than  the  men  of  the  other 
tide. — fluBBN  V.  MooRUT  Mahton,  8  W.  R.  3.     [Kemp  and  Glover,  JJ.    June  3,  I1867.] 

T'hbrb  had  been  a  riot  and  fight  between  two  factions,  and  some  members  of  one  party 
^  weea  charged  with  the  murder  of  the  leader  of  the  other  party  (B),  and  some  memlKrs 
kthft  odicc  party  (B)  were  charged  with  causing  grievous  hurt  to  the  leader  of  patty  (A^ 
^M  that  the  members  of  each  party  should  have  been  committed  for  trial  separately,  and 
that  t^  Ma^soate  was  wVOng  in  committing  the  members  of  party  (Ajtand  of  party  (B) 
for  trial  all  together  upon  joint  charges  as  if  they  had  had  one  common  object. — Qobbn 
».  Shbjkh  Bazu,  8  W.  R.  47  ;  B.  L.  R.,  Sup.  Vol.  750.  [Peacock,  C.J.,  and  Lorh, 
tiiyley,  Kemp,  Seton-Karr,  Phear,  and  Macpherson,  jJ.    J\ily  27,  1867.]  J 

ftp  is  unnecessary  to  punish  a  prisoner  under  both  s.  144 and  s.  148 of  the  Penal  Code, 
m  the  offence  under  s.  144  is  almost  raarg«d  in  the  offence  under  s^  184,  There  is,  how- 
ever, nothing  actually  illegal  in  sentencing  for  both  offences. — Sabbkissbn  v.  JuGbAL, 
>W.R.5.     [K«»p  and  Jackson,  JJ.    Jan.  13,  i86a] 

ft8i.i>  that,  where  the  prisoners  were  charged  umfcr  9.  148  of  the  Penal  Code,  of  riot- 
bg  armed  with>  deadly  weapons,  and  also  under  s.  324  of  voluntraily  eaosing  hurt  by 
dangerous  weapons,  they  should  have  been  sentenced  only  under  one  or  other  of  these 
iKtkMis,  the  charges  being,  properly  speaking,  only  alternative  charges.  The  High  Court 
lefuMd  to  interfere  with  the  reception  by  the  Sessions  Judge  of  the  uncorroborated  evi- 
teoe  of  accomplices. — Rue  v,  Dina  Shbikh,  10.  W.  R.  63  ;  3  B.  L.  R.  15  note.  [Phear 
and. Hobhouse,  JJ.    ^ec.  15,  1868] 

-CBiiTAii4  persons  made  a  sudden  attack  upon  the  prisoners  for  the  purpose  of  cuttii)g 
their  crops.  The  prisoners  resisted,  and,  having  no  time  to  complain  to  the  police,  in- 
flkted^a  wound  upon  one  of  the  assailants  with  a  bamboo,  from  the  effects  of  which  hfv 
tSUKtmx^  died.  The  Sessions  Judge  convicted  the  prisoners  under  ss.  148  and  304.  In 
appeal,  the  High  Court  held  that  the  force  used  and  the  injuries  inflicted  were  not  such  as 
to  eaeeed  the  ri^t  of  private  defence  of  property,  and  directed  an  acquittal. — Queen  v. 
G«Ru  Churn  CHAins.  6  B.  L.  R.,  Ap.  Cr.,  9;  14  W.  R.  69.  [Kemp  and  Glover,  JJ.    Nov. 

i%  1870.] 

Held  (Ainslie,  J.,  dissenting)  that  s.  149  of  the  Penal  Code  is  not  intended  to  subject 
a  member  of  an  unlawful  assembly  to  punishment  for  every  offence  which  is  committed 
by  one  of  its  members  durfng  the  time  they  are  engaged  in  the  prosecution  of  the  common 
objec^.  In  order  to  bring  a  case  within  s.  149,  the  act  mu>t  be  done  with  a  view  to  accom-- 
plish  the  cororaoo  object  of  the  unlawful  assembly,  or  it  must  be  proved  that  the  offence, 
thoariL cemmltted in  prosecution  of  the  common  object^  the  unlawful  assembly,  is  one 
wbieh  the  accused  knew  would  be  likely  to  be  committed  in  prosecution  of  the  common 
object.  Per  Jackson,  J. :  Any  offence  done  by  a  member  of  an  unlawful  assembly,  in  pro* 
secutioa  oC  the  particular  one  or  more  of  the  five  objects  mentioned  in  s.  r4r,  which  is 
or'aie  brought  trome  to  the  unlawful  assembly  to  which  a  prisoner  belongs,  is  an  affence 
withia  the  meaning  of  the  first  part  of  s.  149.  Where  a  certain  ntunber  of  persons^  mem> 
bers  of  an  unlawful  assembly  (party  A),  attacked  another  party  (B).  who  were  in  oceupa- 
tioil  of  land,  with  the  view  to  drive  them  off  the  land  by  force,  and  one  of  the  members 
in  party  A  fired  a  gun  at  and  killed  one  of  the  persons  in  party  B  in  consequence  of  a 
soddbn  and  unexpected  resistance  which  was  offered  by  party  B.  it  was  held  (Ainslie,  J., 
''dissecting),  on  a  consideration  of  the  evidence,  that  the  persons  composing  party  A  other 
than  (he  person  who  fiied  the  gun  could  not  be  convicted  of  murder  under  s.  149,  Penal 
Code.  The  conviction  was  altered  under  the  circumstances  to  one  of  rioting  armed  with 
a  dlh^y  weapon  under  s.  148  of  the  Penal  Code.— Quee.v  v.  Sabid  Ali,  20  W.  R,  5  ;  i  i 
B.  L  R.347.    [Couch,  C.J  ,  and  Jackson,  Phear.  Ainslie,  and  Pontifex,  JJ.  April  ai,  1873.] 

No  Magistrate  is  entitled  to  split  up  an  offence  into  its  component  parts  for  the  pur- 
po9e-a§ giving  himaelf  summary  jurisdiction.  If  a  charge  of  an  offence  not  triable  sum- 
maoiy  is  laid  and  sworn  tO|  the  Magistrate  must  proceed  with  the  case  accordingly,  unless 
he  is  ak the- outset  in  a  position  to  Siow  from  the  deposition  of  the  complainant  that  the 
ciiicuflistances  of  aggravation  are  really  mere  exaggeration,  and  not  to  be  believed.  There- 
fore^  a  Magistrate,  when  he  has  before  him  a  person  charged  with  having  been  armed  with 

[     '109      ] 

Digitized  by  CjOOQiC 


• 


Sec.  148.]    OFFENCES  AGAINST  PUBLIC  TRANQUILLITY.    [Chaf.  \\\U 

• 

41  deadly  weapon  while  a  member  of  an  unlawful  assembly,  is  not  at  liberty  to  di 
that  part  of  the  charge  which 'charges  the  prisoner  with  having  been  armed  with  ' 
weapoh,  and-  so  to  give  himself  jurisdiction  to  try  the  case  summarily,  and  theo*  \ff  li» 
flicting  a  sentence  of  imprisonment  not  exceeding  three  months,  toMeprite  the  |iiiWMf^ 
of  his  right  of  appeal. — Empress  v.  Golam  Mahomsd;  Emprbss  v.  Abdool  KAsmi, 
I.  L.  R.,  4  Cal.  18;  3  C.  L.  R.  81.     [White  and  Prinsep,  JJ.    July  19,  1878.]  » 

Wherb  death  results  in  a  fight  between  two  bodies  of  men  deliberately  figfalUg 
together,  a  greater  proportion  of  the  men  composing  both  sides  behig  armed  witli  doad^f 
weapons,  and  it  being  further  apparent  from  the  evidence  that  the  man  slain  was  aga  mhH, 
and  that  no  unfair  advantage  was  taken  by  the  one  side  or  the  other  during  thi  fijglil,  tie 
offence  committed  is  culpable  homicide,  but  does  not  amount  to  murder. — SnhMauamt 
Khan  «.  Empress,  I.  L.  R.,  6  Cal.  154;  7  C.  L.  R.  158.  [Wlffte  and  Field,^J.  J«ly  31^ 
1880.] 

A  disturbance  having  been  created  with  reference  to  the  'possession  of  certain  ^ok 
land,  the  Sessions  Judge  on  appeal  found  that  certain  persons  had  unlawd^lly  tre9| 
thereupon,  |and  that  the  accused  had  been  justified  in  resisting  the  trespassers  bgr 
Inasmuch,  however,  as  he -considered  the  accused  had  exceeded  thetr  right  of  privale 
defence  of  their  property,  he  convicted  them  of  rioting  under  s.  148  of  the  Penat  Qaditt 
Held  that,  on  the  findings  of  the  Judge,  the  conviction  could  not  be  supported,  i: 
as,  on  such  findings,  the  persons  convicted  were  not  members  of  an  unlawful  a; 
In  the  Matter  of  Kali  Mundle,  10  C.  L.  R.  278.  [Mitter  and  Maclean,  JJ* 
21,  1882.] 

The  offences  of  rioting  armed  with  a  deadly  weapon  and  voluntarily  causing  livrt 
with  a  dangerous  weapon  to  two  persons  are  distinct  oflences.  and  a  person  charged  wkh 
such  offences  can  be  convicted  and  sentenced  in  respect  of  the  rioting  and  of  the  Iwct 
caused  to  each  of  the  persons  injured.  A  and  B  were  charged  with  rioting  armed  with 
deadly  weapons  under  s.  148  of  the  Penal  Code ;  and  they  were  also  charj^ed  under  1.324, 
coupled  with  s.  149,  with  causing  hurt  by  a  dangerous  weapon  to  X  ;  and  B  was  Imdier 
charged  under  s.  324  with  causing  a  like  hurt  to  Y,  A  being  also  charged  under  s^  324. 
Voupled  with  s.  149,  in  respect  of  the  hart  caused  by  B  to  Y.  A  and  B  were  convi^td 
on  all  charges,  and  separate  sentences,  to  take  effect  in  succession,  were  avXurded  a 
respect  of  each  offence  charged.  The  offences  under  s.  324  were  committed  darlac  tl« 
iriot.  Held  that  the  several  acts  with  regard  to  which  the  prisoners  were  charged  did  not 
fair  within  the  provisions  of  s.  71  of  the  Penal  Code,  inasmuch  as  it  was  not  found  thait 
the  causing  of  the  hurt  was  the  force  or  violence  which  alone  constituted  the  rioting,  and 
that  consequently,  under  s.  235  of  the  Criminal  Procedure  Code,  the  several  sentences 
passed  were  strictly  legal. — Loke  Nath  Sarkar  v.  Queen-Empress,  I.  L.R.,  11  Cal. 349. 
[Tottenham  and  Ghose,  JJ.     Mar.  6,  1885.] 

Separate  sentences  passed  upon  persons  for  the  offencesof  rioting  and  grievous 
hurt  are  not|  legal  where  it  is  found  that  such  persons  individually  did  not  commit  any 
act  which  amounted  to  voluntarily  causing  hurt,  but  were  'guilty  of  that  offence  under 
s.  149  of  the  Penal  Code.  Empress  v.  Ram  Partab  (I.  L.  R.,  6  All.  121)  approved  ;  Ltkt 
Nath  Sarkar  v.  Queen-Empress  (I.  L.  R.,  if  Cal.  349)  overruled. — Nilmoney  PoODARf. 
Queen-Empress,  I.  L.  R.,  16  Cal.  442.  [Petheram,  C.J.,  and  Mitter,  Prinsep,  Wilson, 
and  Tottenham,  J  J.     Mar.  21,  1889.] 

Eight  persons,  who  were  charged  with  a  number  of  others^  were  tried  on  vari^ms 
charges  consisting  of  rioting  armed  with  deadly  weapons  (s.  148,  Penal  Code),  assftatting 
or  obstructing'a  public  servant  when  suppressing  a  riot  (s.  152},  and  voluntarily  causing 
hurt  and  grievous  hurt  to  deter  a  public  servant  from  his  duty  (ss.  332  and  333>-  ^The 
common  obj^t  set  out  in  the  charge  was  "  to  resist  the  execution  of  a  decree  obtaiiied  by 
Suresh  Chunder  Deb  against  Shaik  AH  Yar  in  the  Court  of  the  Second  Subordinate  Judge 
of  Alipore,  dated  30th  April  1891,  and  also  by  means  of  criminal  forde,  or  show  of  ct^\' 
nal  force,  to  overawe  the  members  of  the  police- force  in  the  execution  of  their  lawful 
powers  as  police-officers,"  and  it  was  held  that  resistance  to  the  police  was  one  of  the  com* 
ponent  parts  oAhe  offence  of  rioting  charged.  At  the  trial  in  the  Court  of  Session  all  eight 
accused  were  convicted  of  the  offence  charged  under  s.  148,  and  each  waa  sentenced  to  the 
n^aximum  punishment  allowed  under  that  section.  vi«.,  three  years'  rigorous  imprisoiinieat 
Seven  out  of  the  eight  were  convicted  of  offences  under  s.  152,  and  sentenced  eack  to  an 
additional  term  of  two  years'  rigorous  imprisonment  for  those  offences.  Two  out  6i  the 
seven  accused  were  further  convicted  of  offences  under  s.  332  of  the  Penal  Code,  the  hurt 

[     no    ] 
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ir»engaged  in  suppressing  the  riot,  and  each 
two  years'  rigorous  imprisonment  for  that 
convicted  of  an  offence  under  s.  152,  was  con- 
ous  hurt  being  similarly  caused  to  a  police- 

0  five  years'  rigorous  imprisonment  in  addi- 
im  under  s.  148.  It  was  contended  on  appeal 
\  in  addition  to  those  under  s.  148  were  ille- 
52  and  ss.  332  and  333  were  illegal ;  (3)  that 
ss.  332  and  333  were  illegal  in  so  far  as  they 
or  either  of  the  offences.  Held,  'as  regards 
ne  of  the  component  parts  of  the  offence 
>nvicted  and  sentenced  to  the  maximum 
regard  to  the  provisions  of  s.  71,  the  additional 
irther,  that  s.  152  contemplates  an  assault  or 
t,  and  that  as  the  charge  agaiwt  the  accused 
issaulted  and  obstructed  members  of  the  police 

le  conviction  under  that  section  could  not  be  * 

sentences  under  s.  152  and  ss.  332  and  333  • 

:e-officers  was  the  violence  used  towards  them 
under  s.  152.  Held  as  regards  (3),  that  the 
ss.  332  and  333  were  not  illegal,  there  being  * 

imits  the  amount  of  punishment  that  may  be 
een-Emprbss,  I.  L.  R.,  19  Cal.  105.     [Beverley 

\  a  *'  deadly  weapon  "  within  the  meaniag  of 
:o  be  determined  on  the  special  circumstances 
!>,  Nathu,  I.  L.  R.,  IS  All.  19.     [Edge,  C.J., 

•  * 

\y  any  member  of  an  unlawful  assembly  p^rt  by 
[>n  of  the  common  object  of  that  assem*  which  offeoce 

as  the  members  of  that  assembly  knew  aJ^|®*  ^s 
l6  be  committed  in  prosecution  of  that  arrest  m*^  be 

person  who,  at  the  time  of  the  commit-  «ade  without 
same  assembly,  is  guilty  of  that  offence,  offc^e'or^not 

,  to  state  the  common  object  of  the  unlawful  ^~Ji"^f  *^ 
ras  committed  by  one  member,  so  as  to  render  rj,n,roons 
,  Civ.,  and  Crim.  Report,  Cir.  3,  16.  Jiay  iggue  for 

»er  of  an  unlawful  assembly,  and  of  CAilpable  A^^^fj- 

be  shown  that  he  had  an  illegal  object  in  com-  ^cofding  as        ^ 

lone  by,  the  others. — Faiz  Alv  alias  Imdad  u?n!!2L*!!, 
jrx.r   ^    .  Qi?  ^  1  DailaWc  or 

'Jov.  4,  1864.]  oo^^ 

members  of  an  unlawful  assembly  use  spears,  Not  comp, 

1  the  chest  and  abdomen  with  the  knowledge  * 

ut  proof  of  any  intention  to  cause  death,  all  .      * 

jointly  guilty  of  murder.— Queen  v.  Nazoo 
id  Campbell,  jj.     Nov.  27,  1865.] 

several  persons  on  one  party  is  a  fracture  of 
mmitted  is  grievous  hurt,  and  not  assault ;  and  s 

common  object,  all  are  equally  guilty  of  the 
5  W.  R.  12.    [Kemp  and  Glover,  J  J.  Jan. 

»prehend  a  man,  and  take  him  teethe  thana  on 

le  presence  of  the  others,  assault  and  ill-treat  , 

their  presence,  assist  every  act  done,  nor  are 

^resent  case,"  says  Sir  Barnes  Peacock,  "  the  *  ^    >% 

nk,  be  called  to  another  error  which  he  com-  "* 

e,  and  assisting,  by  their /r^^enc^,  in  the  beat* 

ble  homicide  not  amounting  to  murder.      It 

11   3 
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does  not  follow  that,  because  they  were  present  with  the  tntenttoa  ef  talnsf^  Un  An 
^they  assisted,  hy  their  presence,  in  the  beating  of  him  to  such  an  extent  as  to  cadk^M 
1/  the  object  and  design  of  those  who  seized  Oomade%  was  merelj  to  take  liioK  tm^ 
thana  on  a  charge  of  th^,  aod  it  was  not  part  of  the  common  d^ign  t&  l^eflt  Itotlh 
would  not  aH  be  liable  for  the  consequence  of  the  beating  merely  becaiMe  tlwy  ^i^etc  p 
sent.  It  is  laid  down  that  when  several  persons  are  ia  company  together,  en^a^sdla^ 
common  purpose,  lawful  or  unlawful,  and  one  of  them,  witlrout  the  knowledge  <ft'«oafl 
of  the  others,  commits  any  offence,  the  others  will  not  be  involve^  in  tfae gunt,  ttilesil 
act  done  was  in  some  manner  in  furtherance  of  the  common  intention.  It  Is^db*  M 
that,  although  a  man  is  present  when  a  felony  is  committed,  if  he  take  no  pMJt  M  ll.  fl 
do  not  act  in  concert  with  those  who  committed  it,  he  will  not  be  a  felon  meMf  ImcM 


he  did  not  attempt  to  prevent  it,  or  to  apprehend  the  felon,  ^ut  if  several  gcjrjiMWfil 
together  for  the  purpose  of  apprehending  a  man  and  taking  him  to  the  thaaa  ••  4iSil 
of  theft,  and  some  of  the  paitty,  in  the  presence  of  the  others,  beat  andiH-treat'ffcrMi 
a  cruel  and  violent  manner,  and  the  others  stand  by  and  look  on  without  ^udiMVUfed 
to  dissuade  them  from  their  cruel  and  violent  conduct,  it  appears  to  n)p  thift  llliaa  4i 
have  to  deal  with  the  facts  might  very  properly  infer  that  they  were  all  aatwsiitlagAlfl 
and  acting  in  concert,  and  that  the  beating  was  in  furtherance  of  a  ^omnnm  doJ^* 
do  net  know  what  the  evidence  was.  All  I  wish  to  point  out  is,  that  all  who  fu<e  |H0Mti 
not  necessarily  assist  by  their  presence  every  aot  that  is  done  in  their  preaeiieCt'WfJI 
consequently  liable  to  be  pnnisbed  as  principals  " — Qubbn  v.  Gorachakd  <*OpC|  f  Wtl 
45.     [Peacock,  C.J.,  and  Trevor  and  Norman,  JJ.     Mar.  3,  i866.] 

Wherb  persons  join  an  unlawful  assembly  for  the  purpose  of  comisitjtiBg  an  aim 
and  instead  of  preventing  those  armed  from  using  their  weapons  encourage  them  W 
"'ao,  they  are  in  the  same  -position  as  those  members  of  the  unlawful  assembly  «4M»<tra 
the  blows.— QuEBK  r.  Dushruth  Roy.  7  W.  R.  58.    [Glover,  J.    April  r8,  i367-] 

•  The  offence  of  rioting  armed  with  deadly  weapons,  and  stabbing  a  perso*  «iivll 
premises  the  riot  takes  place,  are  distinct  offences  under  ss.  148,  149,  and  3240!  tiK  M 
Code,  s.  149  being  read  as  a  proviso  to  s.  146. — Queen  v,  Callachano,  yWJIt  4 
[l^orman  and  Seton-Karr,  JJ.  April  29,  1867  j  See  centra^  Queen  v.  Dur»ooUh  9^ 
R-  33.  supra,  p.  103.  • 

A  LARGE  body  of  men  belonging  to  one  faction  waylaid  another  body  of  note  Mm| 
ing  to  a  second  faction,  and  a  fight  ensued,  in  the  course  of  which  a  merober'«f  itefiiB 
mentioned  faction  was  wounded,  and  retired  to  the  side  of  the  road,  faking  no  fnttl 
•active  part  in  the  affray.  After  his  retirement  a  mentber  of  the  second  faction  wask^ 
Held  by  Norman,  J.  (whose  opinion  prevailed),  that  the  wounded  man  had  ceamd  to 
a  member  of  the  unlawful  as^&mbly  when  he  retired  wounded,  and  that  he  could  w^vti 
s.  149  of  the  Penal  Code,  be  made  liable  for  the  subsequent  murder.    Held  by  E,  focM 

i.,  that  he  remained  a  member  of  the  unlawful  assembly.  In  delivering  judgment,  ffonM 
.,  made  the  following  important  remarks :  ''  The  evidence  shows  that,  00  Hie  eetreot 
the  Kazis,  and  before  the  renewal  of  the  combat  in  which  fiaber  AH  Mira  was  kflkd,  i 
prisoner  Wahid  Ali  had  separated  himself  from  his  faction,  and  sat  ddwn  ap<art  from  th« 
He  probably  no  longer  had  the  same  common  object  as  the  mcmbeiT*,  of  tb«ii«W 
assembly  from  wh!ch  he  had  separated  himself.  It  does  not  appear  that  heiadcMit^ 
to  urge  on  the  others.  He  was  apparently  solely  occupied  by  his  owo  suffering  ileoi 
not  t^  convicted  under  s.  149,  unless  he  wasa  member  of  the  unlawful  assembly  at  the  tii 
of  the  committing  the  offence.  We  think  the  fair  inference  from  the  faots  la,  tibat^  h 
ceased  to  be  so  when  the  fatal  wound  was  inflicted  on  Baber  Ali  Mira,  and,  thenlCoie,.th 
he  cannot  be  convicted  or  punished  for  an  act  committed  by  a  member  of  that  asieml 
under  s.  149.  It  is  plain  that  he  was  no  longer  co-operating  with  the  others,  and  lie  1^ 
not  the  p^wer  to  prevent  or  check  the  violence  of  the  others,  as  he  might  have  had  if 
continued  with  them." — Queen  v.  Kabll  Cazee,  3  B.  L.  R  ,  A.  Cr.,  i.  [Norman  and  J 
son,  JJ.     April  8,  1869.] 

Where  there  has  been  no  unlawful  assembly,  but  a  sudden  quarrel,  and  an 
from  whidh^resulted  grievous  hurt,  and  consequent  death,  there  can  only  be  a  com 
for  an  affray,  and  not  one  for  rioting. — Queen  v.  Pfioollee  Misser.  12  W.  R.  ja.  tn, 
case  the  High  Court  does  not  seem  to  have  considered  the  question  wlietber  aay  oae 
the  accused  was  guilty  of  culpable  homicide.    [Jackson  and  Markby,  JJ.    "Nov. 30,  "^ 

Where  a  number  of  persons,  members  of  an  unlawful  assembly,  went  to  ahtet  1 
and  one  of  them  killed  B  in  the  attempt  to  abduct  A,  held  that  ^1  the  peraona  coaoeiM 
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I  lie  attempt  at  abduction  were  guilty  (looklhg  to  s.  149  of  the  Penal  Code)  of  causing 
HdnAi  of  B.^QuBBN  «F.  GoLAM  Arfin,  13  W.  R.  33 ;  4  B.  L.  R.  47.  [Loch  and  Hob- 
IweJJ.    Feb.  19,  1870.] 

Held  (AinsUe,  J.,  dissenting)  that  s.  149  of  the  Penal  Code  is  not  intended  to  sub 
It  a  member  of  an  unlawful  assembly  to  punishment  for  every  offence  which  is  commit* 
Iby  ooex>f  its  members  during  the  time  they  are  engaged  in  the  prosecution  of  the  com- 
|B  object  In  order  to  bring  a  case  within  s.  149,  the  act  must  oe  done  with  a  view  to 
imtplish  the  common  object  of  the  unlawful  assembly,  or  it  must  be  proved  that  the 
Inctt  though  committed  in  prosecution  of  the  common  object  of  the  unlawful  assembly, 
SMe'whkh  the  accused  knew  would  be  likely  to  be  committed  in  prosecution  of  the  com- 
ii  ol^t.  Per  Jackson,  J. — Any  offence  done  by  a  member  of  an  unlawful  assembly  in 
neGiraoii  ^  the  particular  one  or  more  of  the  five  objects  mentioned  in  s.  141,  which  is 
we  brought  home  to  the  unlawful  assembly  to  which  a  prisoner  belongs,  is  an  offence 
Hte  theneaning  of  the  first  part  of  s.  149.  Where  a  certain  number  o^persons,  mem- 
p of  att  unlawful  assembly  (party A),  attacked  another  party  (B),  who  were  in  occupa- 
licf  had,  wifh  the  view  to  drive  them  off  the  land  by  force,  and  one  of  the  m  embers 
I  HUty  A  fired  a  gun  at,  and  killed,  one  of  the  persons  in  party  B,  in  consequence  of  a 
niBtt  aad  uaexpected  resistance  which  was  offered  by  party  B,  it  was  hekl  (Ainslie,  J., 
■itt^S)*  on  a  consideration  of  the  evidence,  that  the  pcfrsons  composing  party  A  other 
MithB  person  who  fired  the  gun  could  not  be  convicted  of  murder  under  s.  149,  Penal 
bde.  The  conviction  was  altered  under  the  circumstances  to  one  of  rioting  armed 
Ml  a  deadly  weapon  under  s.  148  of  the  Penal  Code. — Queen  v.  Sabid  Ali  20  W.  R.  5 ;  / 
It^  U  R.  347.     [Couch.  C.J.,  and  Jackson,  Pheat,  Ainslie,  and  Pontifex,  JJ.     April  21,  ' 

fr  IS  necessary,  before  persons  can  be  convicted  of  rioting,  &c.,  under  s.  147  or  s.  149, 
m\  Code,  to  ascertain  clearly  that  they  have  taken  such  a  share  in  the  transaction  as 
B  bring  them  within  the  criminal  charge ;  and  it  must  appear  on  the  evidence  that  they 
ii  common  object,  which  common  object  they  were  going  to  carry  out  by  unlawful 
Mas.— QuEBN  V.  Gholam  Mahomed,  22  W.  R.  17.      [Markby  and  Mitter,  J  J.  May  26, 

rj  •     ' 

Whbmi  each  of  several  persons  took  part  in  beating  a  person  so  as  to  break  eighteen 
hlMdoKoae  his  death,  each  of  them  was  held  to  be  guilty,  as  a  principal,  of  the  murder 
ilhtdioeased. — Qvben  v.  Gour  Chunder  Dass,  24  W.  R.  5.  [Markby  and  Morris,  JJ. 

WntRB,  after  the  object  of  an  unlawful  assembly  had  been  accomplished,  and  the 
iosite  party  driven  away,  one  of  the  members  entered  into  an  altercation  with  another, 
iwottoded  him  with  a  fish-spear,  it  was  held  that  theactwasnot  onedonewitha  viewto 
toWwliflh  the  common  object  of  the  assembly,  or  one  which  the  rest  knew  would  be  likely  •* 
flecWmitted  in  the  prosecution  of  that  object. — In  the  Matter  of  Binod,  24  W.  R. 
H   [Kdnp  and  Glover,  JJ.    Nov.  17,  1875.]  • 

If  A  body  of  men  armed  with  lathis^  and  under  the  leadership  of  one  who,  toth^  know» 
Itt^U^ergtj  is  armed  with  a  gun,  assemble  for  the  purpose  of  forcibly  carrying  off 
^ucr  man's  property,  and  if,  in  effecting  that  purpose,  any  one  of  the  party,  taking  the 
tsfikMto  and  kills  a  person  who  is  making  a  lawful  resistance,  the  whole  party  may 
Dperiy  be  convicted  of  murder  under  s.  ido  of  \h*^  ffPf^l  Ct^^^»—V\k.x^^  Singh  v.  Empress, 
,C  L.  R.  49.    [Jackson,  Mitter,  and  Maclean,  J  J.    June  4,  1878.] 

>    A  MaMftBR  of  an  unlawful  assembly,  some  members  of  which  have  caused  grievous 
■t,  cmaot  lawfully  be  punished  f  r  the  offence  of  rioting  as  well  as  for  the  offence  of 
s  hurt — Empress  v.  Ram  Partab,  I.  L.  R.,  6  All.  121.  [Straight,  J.     Dec. 


The  ofl^ces  of  r^ing  armed  with  a  deadly  weapon  and  voluntarily  causing  hurt  with 
dangvous  weapon  to  two  persons  are  distinct  offences,  and  a  person  charged  with  such 
fcaoes  can  be  convicted  and  sentenced  in  respect  of  the  rioting  and  of  the  hurt  caused  to' 
KkrfAe  persons  injured.  A  and  B  were  charged  with  rioting  armed  witlf  deadly  wea- 
hniMier  s.  148  of  the  Penal  Code;  and  they  were  also  charged  under  s.  324,  coupled 
9.149,  ^'^  cadging  hurt  by  dangerous  weapons  to  X  ;  and  B  was  further  charged 
Mb 324,  with  causing  a  like  hurt  to  Y,  A  being  also  charged  under  s.  324,  coupled 
^  '•JUA  ^n  respect  of  the  hurt  caused  by  B  to  Y.  A  and  B  were  convicted  on  all 
snd  separate  sentences^,  to  take  effect  in  succession,  were  awarded  in  respect  of 
charged.     The  offences  under  s.  324  were  committed  during  the  riot.    Held 


[-  Its'  ]. 
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that  the  Several  acts  with  rtgard  to  which  Hn 
the  precisions  of  s,  71  of  the  Penal  Code,  ir 
ot  the  hurt  was  the  force  or  violence  which  j 
quently,  under  s.  235  of  the  Criminal  Procec 
strictly  legal. — Loke  Nath  Sircar  v.  Queen 
and  Ghose,  JJ.     Mar.  6, 1885.] 

•  SL  149  of  the  Penal  Code  creates  no  offei 
accused  person  whose  case  falls  within  its  ten 
not  with  his  own  hand  commit  the  offence  coi 
of  the  unlawful  assembly,  or  such  as  the  mew 
committed  in  prosecution  of  that  object.  Ir 
lawful  assembly,  M,  with  his  own  hand;  caus< 
the  assembly,  as  to  whom  it  did  not  appear  1 
force  or  violence,  were  convicted  of  rioting 
of  the  Penal  CSde,  and  were  each  sentence! 
ofiFence.  The  highest  aggregate  punishment 
prlsonraent,  being  one  year  for  rioting,  and  fiv 
assuming  s.  71  of  the  Penal  Code  to  be  app 
combined  periods  of  imprisonment  did  not, 
mum  punishment  of  seven  years'  rigorous  ir 
for  the  offenciq  punishable  under  s.  325.  Hi 
cases  be  o^nsidered  a  part  of  the  offence  ur 
the  Sentences  were  legal,  Queen- Empress  \ 
ed  from.  Queen -Empress  v.  Dun  gar  Singh 
Sarup  (I.  L.  R.,  7  All.  767),  Queen  v.  Ruhi 
Queen-Empress  (I.  L.  R.,  11  Cal.  349),  Que 
Chandra  Kant  Bhattacharjee  v.  Queen-En 
Tukaya  bin  Tamana  (I.  L.  R.,  i  Bom.  214) 
I.  L.  R:,  9  All.  645.     [Edge,  C.J.,  and  BrodI 

*  *The  meaning  of  s.  149  is  clearly  exp 
"  It  is  no  less  worthy  of  notice  that  this  liol 
result  of  the  common  enterprise,  and  which  a 
minds  to  be  indifferent  to  when  they  once 
therefore,  with  separate  and  independent  ac 
natural  and  usual  consequence  of  the  undert: 
ebullition  of  wickedness  on  the  part  of  som 
common  purpose  of  the  assembly.  Thus,  ii 
the  intent  to  compel  the  dealer  to  sell  at  tl 
culated  to  constrain  or  intimidate  his  will  a 
rng  stones,  breaking  open  hisjioors,  threat 
person,  or  the  like  ;  but  if,  taking  advantage 
viduals  break  into  the  building  and  commit 
those  ulterior  iand  undesigned  acts  of  violen 
petrators." — Principles  of  the  Law  of  Scotia 

The  accused  were  charged  before  a  Maj 
ous  hurt,  as  members  of  an  unlawful  asseml 
The  evidence  showed  that  one  of  the  accuse 
Magistrate  apparently  ignored  this  fact,  and 
Code.  The  accused  appealed.  The  Distri 
First-class  Magistrate  who  heard  the  rest  of 
fence  comnlYitted  by  the  accused  was  one  of  cf 
within  the  meaning  of  s.  326  of  the  Penal  Cc 
Second-class  Magistrate.  But  they  did  not  I 
case,  to  quash  the  convictions.     The  Session 

Was  of  opinio  that  as  the  offence  committed  by  the  accused  was  not  cognizable  tay  tne 
trying  Magistrate,  his  proceedings  were  void  ab  initio  under  s.  530  of  the  CrimiJial  Proce- 
dure Code.  He,  therefore,  referred  the  case  to  the  High  Court,  and  recommended  that 
•the  convictions  under  s.  325  should  be  set  aside.  Held  that  the  proceedings  before  tie 
Second-class  Magistrate  were  not  void  ab  initio,  as  he  had  jurisdiction  to  try  tkeaccaseil 
for  offences  punishable  under  ss.  149  and  325  of  the  Penal  Code  with  which  tb^y  wew 
originally  charged.    Held,  also,  that  though  it  was  the  duty  of  the  trying  Magistrate  who) 

t.  "4     ]. 

c 

c 
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UP.  via.]  OFFENCES  AGAINST  PUBLIC  TRANQUILLITY.  [Sbcs.  150, 15?^    ^N^    #  ^ 

^jMsoee  disclosed  a  circumstance  of  aggra^ration,  such  as  the  use  of  a  dang^erous  wea- 
kirid^  made  tlie  offence  cognizable  by  a' higher  Court*  to  adopt  the  proper  procedure 
Mad  tfae  case  to  the  higher  Court,  still  it  was  not  necessary  to  quash  the  proceedings/ 
p*  aceused  Were  tfot  in  any  way  prejudiced,  and  the  sentences  were  not  ioadequate. 
Mtn^EvpRBSS  V.  GuNDYA,  I.  L.  R.,  13  Bom.  502.     [J^rdine  and  Candy,  JJ.     Jan.  28 

kbt  a  case  in  which  it  was  found  that  all  the  accused  were  guilty  of  rioting  armed 
deadly  weapons,  that  the  fight  was  premeditated  and  pre-arranged,  a  regular  pitched 
Mb  «tf  trial  of  strength  between  the  two  parties  concerned  in  the  riot,  and  that  one 
ilk»  aotwsed,  in  the  course  of  the  riot  and  in  prosecution  of  the  common  object  of  the 
^'  r  Itilled,  or  attempted  to  kill,  a  man  under  such  circumstances  that  his  act 
Itoffn  attempt  to«murdcr,  the  question  arose  whether  that  act  could  be  said. 
»a  lera  grave  character  by  reason  of  excep.  5  to  s.  300  of  the  Penal  Code.  Per 
M^-^tfWc/  that  upon  such  finding  the  case  did  not  fall  within  the  exception.  Per 
,  j«  (Petheram,  C  J.,  and  MacphersDn,  J.,  concurring). — The  5th*  exception  to 
^^honld  roKeive  a  strict  and  not  a  liberal  construction ;  and  in  applying  the  excep- 
i  %  lilowld  be  considered  with  reference  to  the  act  consented  to  or  authorized,  and  ^    . 

t  with  rtlerence  to  the  person  or  persons  authorized,  and  as  to  each  of  those  some  .    . 

^(eeaf  particularity  at  least  should  appear  upon  the  facts  proved  before  the  excep- 
icaa*^  said  to  apply.    Shamshere  Khan  v.  Empress  (I.  L.  R  ,  6  Cal.  154)  and  Queen 
\jMkr  Miaiker  (unreported)  dissented  from  so  far  as  they  decide  that  from  such  a 
as  the  above  consent  to   take  the  risk  of  death  is  inferred.     Per  O'Kinealy,  • 
ora  excep.  5  can  b^  appliel,  it  mast  be  found  that  the  person  killed,  with  a  full 
Meige  of  the  facts,  determined  to  suffer  death,  or  take  the  risk  of  death ;  and  that  ^ 

fc determination  continue!  up  to,  and  existed  at,  the  moment  of  his  death.  Queen  v. 
)iitrMmtJktr  (unreported)  observed  on.  Per  Ghose,  J. — No  general  rule  of  law  can  be 
pidafra  in  determining  in  cases  of  this  description  whether  the  person  killed  or  wound- 
Isafforad  death,  or  took  the  risk  of  death,  with  his  own  consent,  it  being  a  question^  ^ 

fbct,  and  not  of  law,  to  be  decided  upon  the  circumstances  of  each  case  as  it  arises. 
hmskere  Khan  v.  Empress  (I.  L   R.,  6  C^al.  154)  and  Queen  v.  Kukler  Mather  (unreport^ 
botuenredon,  and  the  propositions  of  law  laid  down  therein  concurred  with. — Quben-   * 
MPRBSS  t/?NAYAMUDOi.'<.  I.  L.  R.,  i8  Cal.  4S1.     [Petheram,  C.J  ,  and  Ptgot,  O'Kinealy, 
bcpherson.  and  Ghosj,  JJ.  19th  May  1891.] 

;    Whiw  a  prisoner  is  convicted  of  rioting  and  of  hurt,  and  the  conviction  for  hurt 

l^ifids  upon  the  application  of  s.  149  of  the  Penal  Code,  it  is  illegal  to  pass  two  sentences 

ptfor  riot  and  one  for  hurt.    But  in  such  a  case  the  two  sentences  would  be  legal,  pro- 

li^  the  total  punishment  does  not  exceed  the  maximum  which  the  Court  might  pass 

kriay  one  of  the  offences.     When,  however^  the  accused  is  guilty  of  rioting,  and  is  also 

laid  %>  have  himself  caused  the  hurt,  he  may  be  punished  both  for  rioting  and  for  hurt.    " 

tSQcha  case  the  total  punishment  can  legally  exceed  the  maximum  which  the  Court 

ugtepass  for  any  one  of  the  offences.     Queen-Empress  v.  Ram  Sarup  (I.  L.  R.,  7  All.  Court  by 

S7)  approved.— Quken-Em PRESS  v.  Bana  Punja,  I.  L.  R.,  17  Bom.  260.    [Sargent,  C.J.,  which  offence 

Wsons aod  Telang,  JJ.     Dec.  19,  1892.]  fetm^e^^ 

*.«^    .,•.  .  .  '  1  *  '  1  Warrantor 

150.  Whoever  hires,  or  engages,  or  employs,  or  promotes  or  connives  at  summons, 

Uiotf,  or  oanivin  ^  at  hir-     the  hiring,  engagement,  or  employment  of  any  per^  according  to 
^o^p»|Km^tojoinanun-     son  to  join  or  become  a  member  of  any  unlawfal  fitted  by™' " 
nfid  asiembly.  assembly,  shall  be  punishable  as  a  member  of  sach  person  hired, 

vUwbi  assembly,  and  for  any  offence  which  may  be  committed  by  any  such  &c. 
iertoii«  y  a  ftiember  of  such  unlawful  assembly,  in  pursuance  of  suob  hiring,  ^j^efa'f' 
ngaMnent,  or  employment,  in  the  same  manner  as  if  he  had  been  a  member  bailable  or 
rfsodi  unlawfal  assembly,  or  himself  had  committed  such  offence.  npt;     . 

Not  CoAp* 

151.  Whoever  knowingly  joins  or  continues  in  any  assembljt  of  dwt  or  ^     ^ 
KiMiteclv  •  *  •  ir  ^  coa-     ™°^®  persons  likely  to  cause  a  disturbance  of  the  Cognizabte,- 

^SSa^Sim^Xyoi  five  or  public  peace,  after  such  assembly  has  been  lawfully  Summons, 
amfH^^  after  command  commanded  to  disperse,  shall  be  punished  with  im*  S^?^^"^*^ 
*»**«.  prisonmeni  of  either  description  for  a  term  which     °  *^    ^ 

attf  dteiid  to  six  months,  or  with  fine,  or  with  both. 
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5ec.  152.]    OFFMNCES  AGAINST  PUBLIC  TRANQUILLITY.    [Chap.  VI 

Explanaiion. — ^If  the  assembly  i»  an  onlawf ul  assembly  withia  the  «Ai 
ing  oi  section  141,  the  offender  will  be  punishable  under  section  145**' 

An  order  given  by  an  officer  superior  in  rank  to  an  officer  in  charge  o(«polM 
commanding  an  assembly  of  6ve  or  more  persons  likely  to  cause  a  disturbance  ol. 
lie  peace  to  disperse,  is  a  lawful  order  within  the  meaning  of  s.  480  of  the  Co^- 
minal  Procedure  (Act  X.  of  1872).— Empress  v.  Tucker,  1.  L.  R.,  7  Bom.  42. 
and  Pinhey,  JJ.    Sep.  28,  1882.] 

Where  the  object  of  only  three  persons  was  to  draw  a  crowd,  and  their 
such  as  was  calculated  to,  and  did,  draw  a  crowd  of  fifty  or  sixty  persons  HIcelvte 
disturbance  of  the  public  peace,  held  that  the  gathering  constituted  an  assemblf  of*! 
more  persons  within  the  meaning  of  s.  151  of  the  Penal  Cod»,  and  that  a  tefasirfi^j 
perse  after  being  lawfully  commanded  to  disperse  rendered  every  member  of  the<_  "" 
ing  liable  to  conviction  under  the  said  section. — Empress  v.  Tucker,  I.  L.  R.,  7  ITom  I 
[Kemball  and  finhey,  JJ.    Sep.  28,  1882.]  ^ 

• 

152.  Whoever  assaults  or  threatens  to  assault,  or  obstrui^ts  or  at. 

Assaulting  or  obstructing    obstruct,  any  public  servant  in  the  discharged  1 
pubUc  servant  when  suppress-    duty  as  such  public  Servant  in  endeavoorini^lod^ 
ing  not,  &c.  perse  an  unlawful  assembly,  or  to  suppress  a  lio^C 

affray,  or  uses,  or  threatens  or  attempts  to  use,  criminal  force  to  snob  . 
servant,  shall  be  punished  with  impiisonment  of  either  description  for  it 
which  may  extend  to  three  years,  or  with  fine,  or  with  both. 


A,  WITH  six  others,  commits  the  offences  of  rioting,  grievous  hurt,  and  assmldflg 
Dublic  servant  endeavouring  in  the  discharge  of  his  duty  as  such  to  suppress  the  riot.  H 
may  be  separately  charged  with,  and  convicted  of,  offences  under  ss.  147,  325,  aod  153  4 
the  Indian  Penal  Code.— Crim.  Pro.  Code  (Act  X.  of  1882),  s.  235,  illus.  g,  " 

^     *  Illus.  g  of  s.  325  of  the  Criminal  Procedure  Code  does  not  apply  merely  to 
persons  who,  in  addition  to  the  offence  of  rioting,  have,  with  th&r.own  hgdji^, 

•  the  further  offences  of  voluntarily  causing  grievous  hurt,  and  of  assaulting 'a  _ 
vant  when  engaged  in  suppressing  a  riot ;  and  the  convictioB».ref«rred  to  in  the 
tion  relate  specialty  to  convictions  obtained  under  the  provisions  of  s.  149  of  ilie  IM 
Code.-H^VEBN-EMPRESS  ©.  Ram  Sarup,  I.  L.  R.,  7  All.  757.  [Petheram,  C.J.,  and  ~ 
Brodhurst,  and  Tyrrell,  JJ.     May  12,  1885,] 

Eight  persons,  who  were  charged  with  a  number  of  others,  were  tried  o 
charges,  consisting  of  rioting  armed  with  deadly  weapons  (s.  148,  Penal  Code), 
or  obstructing  a  public  servant  when  suppressing  a  riot  (s.  152),  and  voluntarily 
hurt  and  grievous  hurt  to  det^r  a  public  servant  from  his  duty  (ss.  332  and  333I.  Hi 
common  object  set  out  in  the  charge  was  "  to  resist  the  execution  of  a  decree  obtained  l| 
Suresh  Chunder  Deb  against  Shaik  AH  Yar  in  the  Court  of  the  Second  Subordinate  Jodgi 
of  Alipore,  dated  30th  April  1891,  and  also  by  means  of  criminal  force,  or  show  of  criml 
nal  force,  to  overawe  the  members  of  the  police-force  in  the  execution  of  their  Ujrfi^ 
powers  as  police-officers,"  and  it  was  held  that  resistance  to  the  police  was  one  of  the  com 
ponent  parts  of  the  offence  of  rioting  charged.  At  the  trial  in  the  Court  of  Session  al 
eight  accused  were  convicted  of  the  offence  charged  under  s.  148,  and  each  was  sentence 
to  the  maximum  punishment  allowed  under  that  section,  vf«.,  three  years'  rigoroas  impri 
sonment.  Seven  out  of  the  eight  were  convicted  of  offences  under  s.  152,  and  sentenced  ead 
to  an  additional  term  of  two  years'  rigorous  imprisonment  for  those  offences.  Two  (M 
of  the  sev«n  accused  were  further  convicted  of  offences  under  s.  332  of  ttie  Fenat  CooS 
the  hurt  therein  charged  being  caused  to  police-officers  engaged  in  suppressing  tlfe  riot,  ani 
each  sentenced  to  a  further  additional  term  of  two  years^  rigorous  ^imprisonment  for  tha 
ofren.:e.  The  eighth  accused,  who  was  not  convicted  of  an  offence  under  s.  152,  w&scoo 
victed  of  an  offence  under  s.  333,  the  grievous  hurt  being  similarly  caused  to  a  police 
officer,  and  For  that  offence  was  sentenced  to  five  years'  rigorous  imprisonment  in  awlitioi 
to  the  sentence  of  three  years  passed  on  him  under  s.  148.     It  was^ontended  on  appea 

•  — (i)  that  the  sentences  passed  under  s.  152  in  addition  to  those  under  s.  148  were  illegal 
(2)  that  separate  sentences  under  s.  152  and  ss.  332  and  333  were  illegal ;  (g)  that  tbt 
cumulative  sentences  under  s.  148  and  %%,  332  and  333  were  illegal  in  so  far  as^hi^  ez< 
reeded  the  maximum  sentence  provided  for  either  of  the  offences.    Heldt  a^  regards  (1) 

[      "6     ] 
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*f.  Vni.]  OFFENCES  AGAINST  PUBLIC  TRANQUILUTY.  [Seos.  153,  1540        .       •  ^        | 

fc&reiistacioe  to  the  police  was  one  of  the  eomponeht  parts  of  the  offence  of  rioting 
vhichlthe  accased  «rere  convicted  and  sentenced  to  the  maximum  punishment  provid- 
hys.  I48»  and  having  regard  to  the  provisions  of  s.  71,  the  additional  sentences  under 
pw^ere  illegal,  ffeld,  further,  that  s.  153  contemplates  an  assault  or  obstruction  to 
pputicttlar  public  servant,  and  that  as  the  charge  against  the  accusecf  as  framed  was 
M^  to  (he  effect  that  tliey  ass  lulted  and  o'jstructed  members  of  the  police  force  in  the 
WfoT  of  tbetr  duties,  &c.,  the  conviction  under  that  section  could  not  be  upheld. 
\i^ta regards  (2).  thaj  separate  sentences  under  s.  152  and  ss.  332  and  333  were  illegal, 
heh«rt  inflicted  on  the  police-oflficers  was  the  violence  used  towards  them  which  con- 
lied  the^essence  of  the  offence  under  s.  152.  Held,  as  regards  (3),  that  the  separate 
beoees  passed  under  s.  148  and  ss.  332  and  333  were  not  illegal,  there  being  nothing  in 
lo£  llie  PogizX  Code  whi<ih  limits  the  a-nount  of  punishmsnt  that  m^y  be  imposed  for 
inffeooes.-^FERASATtr.Que£.v- Empress,  I.  L.  R.,  19  Cai.  105.  [Beverley  and  Ameer 
,JJ.    Nov.  9,  1891.] 

158.  W^pever  maligpantly  or  wantonly,  by  doing  anything  which  is  ille-  Any  Mag. 
9»^  ^l^  .provo-    kal.  g^ves  provocation  to  any  person,  intending  or  ^."^Jp*       , 
im,  wUi  intent  to  cause    knowing  it  to  be  likely  that  such  provocation  will  Bailable/ 
r*  catise  the  offence  of  noting  to  be  committed,  shall,  Not  comp. 

m  offence  of  rioting  be  commitced  in  consequence  of  such  provocation,  be 
L«L.*u»k^         '^^         punished  with  imprisonment  of  either  description  Any  Mag. 

paocmg  be  committed  ;  ^^^  ^  ^^^^  ^j^.^j^    ^^^  ^^^^^^   ^  ^^^  ^^^^^    ^^  ^.^j^  S^JJST' 

k  or  with  both  ;  and  if  the  offence  of  rioting  be  not  committed,  with  impri-  BailabieT^ 
Boot         tted  sonment  of  either  description  for  a  term  which  may  Not  comp. 

{  '  extend  to  six  months,  or  with  fine,  or  with  both. 

I   154.  Whenever  any  unlawful  assembly  or  riot  takes  place,  the  owner  or  ^r^*  ^^e^ 
D«ier  or  occupier  of  Und    occupier  of  the  land  upon  which  such  unlawful  as-  ^  JJS^cuL"* 
[||irh  ^  Qolawful  asseiy    sembly  is  held,  or  such  riot  is  committed,  and  any  uncog. 
fwMA,  J  jpCfcn   '^'^     person  having  or  claiming  an  interest  in  such  land,  Summons, 
^  be  punishable  wtoi  fine  not  exceeding  one  thousand  rupees,  if  he  or  his  ^^'^* 
leat  or  muMger,  knowing  that  such  offence  is  being  or  has  been  committed,        <^""P' 

I  having  reason  to  believe  it  is  likely  to  be  committed,  do  not  ^ive  the  earliest 
lice  thereof  in  his  or  their  power  to  the  principal  officer  at  the  nearest  police- 
ttioii,  and  do  not  in  the  case  of  his  or  their  having  reason  to  believe  that  it 

II  about  to  be  committed, ^uj||^^lUftSiiL&^£^&iJ>^  his  ^^  ^^^it*  power  to  pre-    . 
K  it,  and,  in  the  event  of  its  taking  place,  do  not  use  all  lawful  means  in  his 
their  power  to  disperse  or  suppress  the  riot  or  unlawful  assembly. 

Thi  owner  or  occupier  of  land  on  which  an  unlawful  assembly  is  held  cannot  be  con-  -^^-^J*  ^ 

ted  under  s.  154  of  the  Penal  Code,  unless  there  is  a  6a4ing  tbat  the  riot  was  preme-  ^  iv*JLv  ^^1 

JN^— Queen  v.  Surroop  Chundbr  Taul,  12  W.  R.  75.  [Norman  and  Kemp,"  TJ-  jl^    j^  ^ 

«.  10. 1869.]  T**^  "^^   '  '^ 

The  following  procedure  should  be  observed  in  the  case  of  a  charge  under  s.  154  V%    '^  ^ 

ainsftb^  owner  of  land  on  which  an  unlawful  assembly  is  held  :  The  charge  ought  to  be  "~  ^ 

clear  and  distinct  charge  of  the  offence  specified  in  s.  154.  After  such  charge,  the 
isoner  should  be  called  on  to  plead,  and  if  his  plea  is  'not  guilty,'  then  legal  evidence 
'tbe  prosecution  should  be  gone  into.    The  records  of  another  case  would  not,  of  them-  > 

It«i  be  fegal  evidence  itself  for  the  conviction.  This  separate  evidence  in  support  of 
e charge  under  s.  I5^eing  given,  and  a  primd-facie  case  being  made  out  for^the  prose- 
*ion,the  prisoner  must  then  be  allowed  opportunity  to  rebut  that  evidence,  after  which  * 

■lament  should  be  passed. — In  the  Matter  of  C.  G.  D.  Betts  and  Mahomed  Ismail 
NowoHRY,  15  W.  R.  6;  6  B.  L.  R.,  Ap.,  83.     [Bayley  and  Mitter,  JJ.    Jan.  5i,  1871.] 

It  is  not  necessary,  in  order  to  render  the  owner  of  land  on  which  a  riot  takes  Pjace 
iminally  liable,  that  he  should  be  aware  of  the  likelihood  of  such  an  occurrence.     That  ^    • 

<  kariiida*shoiild  have  taken  an  active  part  in  the  riot  is  sufficient  to  warrant  the  con-  "  ^ 

«»on  oTthe  owner  under  s.  154  of  the  Penal  Code.— Queen-Empress  v.  Pavao  Singh,  -      * 

L  R..  12  All.  550.     [Edge,  C.J.,  and  Brodhurst,  J.    June  20,  1890.] 
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•Sbcs.  155-157.]  OFFENCES  AGAINST  PUBUCTRANQUILUTT.  [CaAP.Ylg 


Presy.  Maj 
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or  2nd  classc 
Uncog. 
Summons* 
Bailable. 
Not  comp. 


Presy.  Mag. 
or  Afag.  of  ist 
or  2n<rclas8. 
Cognizable. 
Summons.     . 

Not  comp. 


155.  Whenever  a  riot  is  comnaitte  1  for  the  benefit  or  on  belMlf  0^ 
Liaf>ility   of   person    for    person  who  IS  the  Owner  or  occupier  of  aiqr 
whosej^enefit  a  riot  is  cony    respecting  wh'^ch  such  riot  takes  placc;  or  who  d 
""wM-        *f%AAA^    Aa^    any  interest  in  such  land,  or  in  the  sob}ect  of 
dispute  which  gave  rise  to  the  riot,  or  who  has  accepted  or  derived  wbj' 
therefrom,  such  person  shall  be  puaishahlewith  fine,  if  he  or  his  agent  or ' 
having  reason  to  believe  that  such  riot  was  likely  to  be  ccimmitted,  or  tte 
unlawful  assembly  by  which  such  riot  was  committed  was  likely  to  be  heUiild 
not  respectively  use  all  lawful  means  in  his  or  their  power  to  preveitt  m^ 
sembly  or  riot  from  taking  place,  and  for  suppressing^nd  dispers^jig  die 

A  ZBMINDAR  ought  not  to  be  made  liable  under  s.  155,  Penal  Code,  for  a 
unpremeditated  riot  which  there  was  no  reason  to  infer  he  could  have  aoti< 
*    thought  likely  to  happen. — Qubkn  v.  Hurnath  Roy,  3  W.  R.  54.    [Kemp  and  Seton' 
JJ.    July  as,  1865.]  • 

The  mere  fact  that  a  person  is  the  owner  or  occupier  of  land,  iiv respect  of 
upon  which,  a  riot  takes  place,  is  not  sufficient  to  raise  a  presumption  against 
must  be  positively  proved  that  he  or  his  agent  or  manager  knew  or  had  reason  to 
that. the  riot  would  be  committed,  and,  having  that  knowledge  or  belief,  did  not 
lawful  means  in  his  power  to  prevent,  disperse,  or  suppress  it  — Queen  v.  Surroo^) 
.    DER  Paul,  12  W.  R.  75.     [Norman  and  Kemp.  JJ.     Dec,  10,  1869  ] 

To  constitute  an  offence  under  s.  157  of  the  "Penal  Code,  it  must  be  proved  tkattl 
accused  has  hired,  or  engaged,  or  employed  other  persons  for  the  purpose  of  an.«alHf 
assembly,  and  it  is  not  sufficient  to  show  that  some  of  the  accused's  servants  have  Iwi 
taken  from  a  district  where  men  have  a  well-known  character  as  lathiah^  and  had  biei 
rhis  service  some  time  bsfore  tha  riot  was  perpetrated.  A  non-resid  ;nt  partner  or  slUM 
who  has  taken  no  active  part  in  the  management  of  the  estate,  cannot,  like  a  liJid 
sharer,  be  convicted  under  ss.  154  and  155  of  the  Penal  Code. — In  the  Matter  of  Radiu 
^    i>fATH  Chowdhrv,  7  C.  L.  R.  289.     [Mitter  and  Maclean,  JJ.     Sep  9,  1880.]  j 

In  order  to  convict  the  manager  of  an  indigo -factory  under  ^.  156  of  the^enalCn 
it  must  be  shown  by  legal  evidence  (i)  that  a  riot  was  committed;  (2)  that  the  ripl,, 
committed,  was  committed  for  the  benefit  of  the  accused ;  and  {3)  that  the  accused  f 
reason  to  believe  that  a  riot  was  likely  to  be  committed. — Brae  v.  Empress,  I.  L.  R, 
Cal.  338.    [Mitter  and  Pigot,  JJ.    Sep.  22,  1883.] 

a^-  156.  Whenever  a  riot  is  committed  for  the  benefit  or  on  behalf  ck 

"*     UabilUy  of  agent  of  owner    person  who  is  the  Owner  or  oceupier  of  any 
or  occupier  for  whose  bene-    respecting  which  soch  riot  takes  place,  or -who  c 
fit  a  riot  is  committed,  j;^^^  j^^any  in^^erest  in  such  land,  or  in  the  subject  of 
dispute  which  gave  rise  so  riot,  or  who  has  accepted  or  derived  any  h( 
therefrom,  the  agent  or  manager  of  such  person  shall  be  punishable  witk 
if  such  agent  or  manager,  having  reason  to  believe  that  such  riot  was  likely  to 
committed,  or  that  the  unlawful  assembly  by  which  such  riot  was  commtttec^i 
likely  to  be  held,  shall  not  use  all  lawful  means  in  his  power  to  prevent  sach  rh 
or  assembly  from  taking  place,  and  for  suppressing  and  dispersing  the  same. 

In  order  to  convict  the  manager  of  an  indigo-factory  under  s.  156  of  the  E^oal  Cod 
it  must  be  shown  by  legal  evidence  (i)  that  a  riot  was  committed ;  (2)  that  the  riot 
committed,  was  committed  for  the  benefit  of  the  accused ;  and  (3)  that  the  acci^^  ■ 
reason  to  believe  that  a  riot  was  likely  to  be  committed. — Brae  v.  Empress,  X.  L.  R.,  1 
Cal.  338.     [Milter  and  Pigot,  JJ.    Sep.  22,  1883.]  ^  j 

157.  Whoever  harbours,  receives,  or  assembles  in  any  house  or  pi^mid 
HarbouriAj;  persons  hired  in  his  Occupation  or  charge,  or  under  his  control 
for  an  unlawful  assembly.  any  persons,  knowing  that  such  persons  have  bee 
hired,  engaged,  or  employed,  or  are  about  to  be  hired,  enga^d,  or  employed,  I 
join  or  become  members  of  an  unlawful  assembly,  shall  be  punished  m 
imprisonment  of  either  description  for  a  term  which  may  extend  to  sixnnomu 
or  with  fine,  or  with  both. 

'       [     "»    1  •  1 
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lAP.  VIU.j  0FFE14CBS  AGAIMST  PUBLIC  TRANQOILLITV.  [Secs.  158.166.  ,        .       •  ^ 

lb  constitute  an  offence  under  s.  157  of  th<i  Penal  Code,  it  must  be  proved  that  the 

tps&di  has  hired,  or  engaged,  or  employed  other  peisons  for  the  purpose  of  an  unlawful 
Enbij,  and  it  is  not  sufficient  to  show  that  some  of  the  accused's  servants  have  been 
[ill  from  a  distsict  w^ere  men  have  a  weIl*known  character  as  lathials,  and  had  been  in 
lervice  some  time  before  the  riot  was  perpetrated.  A  non-resident  partner  or  sharer, 
has  taken  no  active  part  in  the  management  of  the  estate,  cannot,  like  a  resident 
neffi  be  convicted  under  ss.  154  and  155  of  the  Penal  Code. — In  the  Matjer  of  Radha- 
fk  Chowdhry,  7  C.  L.  R.  289.     [Mitter  and  Maclean,  JJ.    Sep.  9,  i88a] 

i    168.  Whoever  is  engaged  or  hired,  or  offers  or  attempts  to  be  hired  or  en-  •  Pr^sy.  Mag. 
hwr  WreS  to  uke  part    gaged,  to  do  cr  assist  in  doing  any  of  the  acts  specified  ^  5J3i^c,aL*'^ 
priawful  assepibly  or  riot.  Jn  section  I41,  shall  be  punished  with  imprisonment  Cognizable.' 
ttther  description  for  a  term  which  may  extend  to  six  months,  or  with  fine,  or  Summons, 
kh  lyth  ;♦  and  whoever,  being  so  engaged  or  hired  as  aforesaid,  goes  armed,  or  ^^*^I^* 

engages  oi' offers  togo  armed,  withany  deadly  weapon, 
Jr  to  f  o  armcd.^  ^^  ^^ j jjj  anything  which,  used  as  a  weapon  of  offence,  t  Presy.  Kteg. 

ikely  to  cause  death,  shall  be  punished  with  imprisonment  of  either  description  ^J  a'lJd^'l^I*'     * 
^iri^hn  which  may  extend  to^two  years,  or  with  fine,  or  with  bolh.f  Cognizable.' 

15G.  When  two  or  more  persons,  by  fighting  in  a  public  place,  disturb  Bai!ab)<r  .-^ .' 
thg  nih^''^  p<^i>r^|  they  are  said  to  "  commit  an  af;  ^^^  comiCx  ^/ 
fray.'A  ^^ZU^l^^^C^^^'^^^iMiM.cUdi,  firUj^^^  ^>^*-*^— i^ 

tW).  Whoever  commits  an  affray  shall  be  punished  with  imprisonment  Any  Mag.* 
it  for  committing    of  either  description  for  a  term  which  may  extend  sJ^J^qs 
tojon^^jRtJnth,  or  with  fine  which  may  extend  to  one  Railable. 
rupees,  or  with  %tJih.  •^"^  Not  comp*    ' 

In  an  affray  respecting  land,  one  party  were  the  aggressors,  and  the  other  side  (had      * 
b^Sair  not  ended  fatally)  would  have  been  in  the  legal  exercise  of  the  right  of  defence 
property^  Jhd  would  have  been  entitled  to  the  benefit  of  s.  104  of  the  Penal  Code.  Held 
lyoor's  imprisonment  was  sufficient  punishment  for  the  latter. — Queen  d.  Shunker 
^H,  I  W.  R.  34.     [Kemp  and  Glover,  JJ.     Dec.  5,  1864.] 

i  SENTENCE  of  rigorous  imprisonment  passed  in  a  case  of  affray  with  homicide  under 
e.  VI.  of  1828  quashed  as  illegal,  and  altered  to  one  of  imprisonment  with  labour. — 
SEN  «.  KoMARUDDV  Bhooya,  I  W.  R.  47.  [Kemp  and  Glover,  JJ.  Dec.  21,  1864.] 
:  In  a  trial  arising  out  of  an  affray  or  faction. fight,  the  members  of  each  faction  should 
pried  separately.  The  statements  of  the  memtJers  of  each  faction  can  then,  if  desired, 
lakeA  on  solemn  affirmation,  and  be  made  evidence  against  their  opponents ;  but  if  they 
iHae  to  give  evidence  on  the  ground  of  implicating  themselves,  they  cannot  be  compel*- 
to.do  so. — Queen  v.  Mahomed  Hossein,  1  N.-W.  P.  293.  [Pearson  and  Turner,  JJ. 
pil  2, 1869.J 

M^BRB  certain  parties,  in  the  course  of  a  sudden  quarrel,  committed  an  affray,  result- 
\  m  grievous  hurt  and  consequent  death,  it  was  held  that,  as  there  was  no  unlawful  as-' 
ttbly^  tbere  could  not  be  a  conviction  for  rioting,  but  for  affray  only.  The  question  whe- 
trany^the  prisoners  were  guilty  of  culpable  homicide  was  not  considered  by  the  Court. 
QUBCM  v.*Phoolee  Misser,  12  W.  R.  27.    [Jackson  and  Markby.  JJ.  Nov.  30,  1869.] 

pRisaNERS  were  convicted  of  having  committed  an  offence  punishable  under  s.  160  of 
f'PenaiiCode,  and  were  sentenced  to  pay  a  fine  of  Rs.  25  each,  or  in  default  to^be  rigor-  ^ 

Uy  imprisoned  for  30  days,  the  full  term  of  imprisonment  under  the  section.  Heldhy  a 
jority  of  the  High  Crjurt  (Kindersley,  J.,  dissenting)  that,  having  regard  to  the  provi- 
ps  of  g.  309  of  the  Criminal  Procedure  Code  (Act  X.  of  1872),  the  sentence  was  legal.  • 

Itactt.  Muhammad  Saib,  I.  L.  R.,  i  Mad.  277.  [Innes,  Offg.  C.J.,  and  Kindersley,  Bus- 
d,  and  Warrant,  JJ.  Sep.  4,  1877.]     But  see  the  following  ruling  : —  * 

S.33,of  the  Criminal  Procedure  Code,  1882,  does  not  authorize  a  Magistrate  to  pass 
enteace,  in  default  of  payment,  in  excess  of  the  term  prescribed  by  s.  65  of  the  Penal      •  « 

Ide,    Mfg'.  V,  Muhammad  Saib  (I.  L.  R.,  i  Mad.  277)  was  overruled  in  1881.— Queen-  *   - 

tFBBSS.tn  Venkatb  Saqadu,  I.  L.  R.,  10  Mad.  165.     [Collins,  C.J. ,  and  Kernan,  Mut*  .      >        "* 

ami  Ayyar,  Brandt,  and  Parker,  )J.    Jan.  1887.] 


\ 
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^  •       .        .  Sec.  i6i.]      OFFENCES  RELA  TING  TO  PUBLIC  SERVANTS.       [Cha^.  j 

CHAPTER  IX. 
Of  Offences  by  or  relating  to  Public  Skrvmtts 

Ct.ofScs.,  161-  Whoever,  l»eiD^  or  expecting  to  be  a  public  servant.  ac<^y 

PrcsY.  Mag.,       _  . ,.  ^^  , .         ,.     tains,  or  agrees  to  accept  or  attempts  to  oh**** 

ruf«-  «>'  -'  ficrtioi''X,;?'?U'n''i:|f,t':    any  person,  for  himself  or  for  any  other  , 
Uncog.  muneration  in  respect  of  an    gratification  whatever,  Other  ^an  1^^ 

Summons.       official  a<5t.  ti^n^  as  a  motive  or  reward  for  doing,  ex 

BaHable.         jq  do,.any  official  ad,  or  for  showing,  or  forbearing  to  show,  in  thcf 
otcomp.       j^.^  ofiicial  functions,  favour  or  disfavour  to  any  pejson,  or  iorxm^ 
attempting  to  render,  any  service  or  disservice  to  any  person,  witn  the 
tive  or  Executive  Government  of  India,  or  with  the  Government  of  «w  I 
sidency,  oi*  with  any  Lieutenant-Governor,  or  with  any  public  servaitf,  wn 
^  shall  be  punished  with  imprisonment  of  either  description  fdl"  a  terttkl 

•  may  extend  to  three  years,  or  with  fine,  or  with  both. 

£xpIanaItoi9s.—'**Exx)ect\nfr  to  be  a  public  servant." — If  a  p^r80tt| 
,  pecting  to  be  in  office^btains  a  gratification  B^jlgfifiSiBg  Others  mt«ftl 

^i^^'^  that  he  is  about  to  be  in  office,  and  that  he  will  then  serve  them,  he 

V    »  >C7^  *  guilty  ^chea^ting,  but  he  is  not  g^SPT^Pf^^  />ffeiiC!^  defined  in  this  i 

y      ""  .  '^^*'^U?a8lfication/'— f  he  wo     "  gratificSiSh  "  is  not  restricted  to  | 

gratifications,  or  to  gratifications  estimable  in  money. 

"  Legal  remuneration." — The  words  **  legal  remuneration  "  are  notj 
^  .stricted  to  remuneration  which  a  public  servant  can  lawfully  den 

include  all  remuneration  which  he  is  permitted  by  the  Government 
^    serves  to  accept. 
^^  ilvv/luJ)tX  **  A  motive  or  regard  for  doing."— A  person  who  receives  a  gra 

JujLfi  b^  ^^n^^^  as  a  motive  for  doing  wKat  he  (}yeg  not  jptemLtii-dn.  or  as  a  reward  for  i 
»l    i^g-ss*-*"^  what  he  has  not  done,  comes  within  these  words. 


has  nyl  ^one. 

Illustrations, 

(a.)  A,  a  moonsiff,  obtains  from  Z,  a  banker,  a  situation  in  Z's  bank  for  A*s 
a  reward  to  A  for  deciding  a  cause  in  favour  of  Z.  A  has  committed  the  offence 
this  section. 

{b,)  A,  holding  the  office  of  Resident  at  the  Court  of  a  subsidiary  Power,  accepts  a  I 
of  rupees  from  the  Minister  •f  that  Power.  It  does  not  ap(^ear  that  A  accepted  this  i 
as  a  motive  or  a  reward  for  doing  or  forbearing  to  do  any  particular  official  act,  or  fori 
dering  or  attempting  to  render  any  particular  service  to  that  Power  with  the  BritislH 
vernment.  But  it  does  appear  that  A  accepted  the  sum  as  a  motive  or  reward  for  gd 
allv  showing  favour  in  the  exercise  of  his  official  functions  to  that  Power.  A  has  coaia 
ted  the  offence  defined  in  this  section. 

(r.)  A,  a  public  servant,  induces  Z  erroneously  to  believe  that  A's  influence  with 
Government  has  obtained  a  title  for  Z,  and  thus  induces  Z  to  give  A  money  as  »tem 
for  this  service.     A  has  committed  the  offence  defined  in  this  section 


•  Rulings,  ^ 

The  I^w  Commissioners  remark  :  "  The  punishment  of  fine»will,  we  think,  be  foi 
very  efficacious  in  cases  of  this  description,  if  the  Judges  exercise  the  power  g^ven  th 
as  they  ought  to  doj  and  compel  the  delinquent  to  deliver  up  the  whole  of  his  iU-gol 
gain."        • 

A  OFFERS  a  bribe  to  B,  a  public  servant,  as  a  reward  for  shoiyng  A  some  fovow 
the  exercise  of  B's  official  functions.  B  accepts  the  bribe.  A  has  abetted  the  offence 
fined  in  s.  j6i. — Penal  Code,  s.  loq.  illus.  a 


*  A6t  IV.  of  1879  declares  railway-servants  to  be  public  servants' 
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vp.  IX.]     OFFENCES  RELATING  TO  PUBLIC  SERVANTS.     [Sec.  i6i.  * 

Chabob. — That  you,  being  a  public  servant  in  the  Department,  directly 

pted  from  [siate  the  name],  for  another  party  Isiate  the  name']t  a  gratification,  other 
legal  remunvatioiv,  as  a  motive  for  forbearing  to  do  an  official  a6t,  and  thereby  com- 
ad  an  offence  punishable  under  s.  i6i  of  the  Indian  Penal  Code,  and  within  the  cog- 
Rce  of  the  Court  of  Session  [or  High  Court].— Crim  Pro.  Code  (Aft  X.  of  1882), 
v.,  form  xxviii.  (i.). 

ITnder  the  above  section  a  charge  should  be  so  framed  as  to  deal  with  separate  mo* 
fin  separate  heads.— ^  Rev.,  Jud.,  and  Pol.  Jour.  138. 

The  pri^ner  was  convicted  by  the  Sessions  Judge  of  the  offence  of  accepting  a  gra« 
idoa  as  police-patel  under  s  161  of  the  Penal  Ccxie.  The  examination  ot  the  prison* 
store  the  Magistrate  was  ttot  taken  down  in  the  form  of  question  and  9nswer,  as  re- 
id  by  s.  205  of  the  Criminal  Procedure  Code.  Per  Curiam.'-^  "  The  examination 
ar  s.  20s  to  be  admissible  as  evidence  under  s.  366  must  be  taken  ii^the  form  of 
iklh  and  answer,  and  certified  as  required  in  s.  205.  But  if  it  be  not  taken,  as  in  the 
pnt  ^se,  the  Qourt  can  order  the  confession  to  be  proved  by  the  evidence  of  the  writer 
be  examination  or^ther  person  who  was  present.  In  this  case,  however,  the  evidence 
ifficient  without  the  inadmissible  examination,  and,  under  ss.  426  and  439,  the  admis- 
wof  the  examination  as  evidence  does  not  invalidate  the  trial  and  conviction." — Reg. 
ftTHOji  VALAD  Abba,  2  Bom.  H.  C  R.  398.     [Couch  and  Newton,  J  J.     Mar.  i6, 1864.] 

Case  of  ofifering  a  bribe  to  a  juryman. — Although  what  passed  between  the  prisoner 
I  the  juryman  might  not  have  amounted  to  an  offer  of  a  bribe  to  the  laitter,  yet  it  was 
i  to  be  so  when  taken  in  connection  with  what  passed  between  the  prisoner  and  the 
Iman's  brother — Qubbn  v.  Bawool  Chunder  Biswas,  i  W.  R.  36.  [Kemp  and 
»vcr,  JJ.  Dec.  7,  1864.] 
;  The  motives  under  which  an  accused  person  is  charged  with  having  taken  a  sum  of 

Ey  other  than  a  legal  remuneration  should  not  have  been  gathered  together  as  one  • 
of  the  charge.     If  it  was  necessary  that  they  should  be  all  charged  owing  to  a  doubt 
i  mind  of  the  committing  officer  as  to  which  would  be  proved  or  presumed,  the]^     ^ 
Wd  be  formed  into  separate  heads ;  but  it  would  have  been  preferable  had  only  one  or 
1 6f  these  giotives  been  selected. — ^4  W.  R.,  Cr.  L.,  3,  No.  904  of  1865.  ,  ^ 

i  The  taking  of  a  gratification  by  a  sarishtadar  to  influence  the  Principal  Sadr  Amin  \^0^^ 
ms  decisions  is  sufficient  to  a  legal  conviction,  whether  the  sarishtadar  did,  or  did  not, 
Hience,  or  try  to  influence,  the  Principal  Sadr  Amin. — Queen  v.  Kallbe Churn  Sarish- 
WR,  3  W.  R.  ID.     [Glover,  J.  May  1 1,  1865.] 

i  The  evidence  of  the  person  who  bribes  is  admissible  against  the  person  bribed.  A 
boo  who  accepts  for  himself,  or  for  some  other  person,  a  gratiAcation  tor  inducing,^by 
snpt  or  ill^al  means,  a  public  servant  to  forbear  to  do  a  certain  official  act,  is  punish- 
^not  under  s.  161,  but  under  s.  162  of  the  Penal  Code. — Queen  v.  Obhoy  Churn 
bcKERBUTTY,  3  W.  R.  ip.    [Glovcr,  J.     May  30,  1865.]   * 

I  An  indictment  will  not  be  invalidated  in  consequence  of  the  charge  not  notifying  the 

rfic  section  under  which  it  has  to  be  prosecuted.     Under  s.  161,  it  is  necessary  to  show 
the  offence,  the  instigation  of  which  is  the  subject  of  the  charge,  has  been  commit- 
HjuKEN  V.  Natabar  Nundv,  I  Ind.  Jur.,  N.  S.,  43.     [Peacock,  C.J.,  and  Morgan  and 
icpherson,  JJ.    Jan.  22,  1866.] 
Where  a  nonstable  and  others  enter  a  house  and  apprehend  certain  persons  as  gam- 

Ci.  and  afterwards  release  them  on  payment  of  a  sum  of  money  by  the  latter,  the  offence 
mitted  is  not  house-trespass  and  extortion,  but  taking  a  bribe  a^  regards  the  constable, 
i abetment  of  that  offence  as  regards  the  others. — GovT.tr.  Mahomed  Hossein,  $  W. 
^    [Norman  and  Campbell,  JJ.     Mar.  5,  1866.]  * 

Held  tlfat  bribery  and  other  offences  punishable  under  the  Penal  Code  with  impri- 
nt exceeding  six  n/onthsarc  not  triable  under  ch.  15  of  the  Code  of  Criminal  Pro- 
it  aftd  cannot,  therefore,  be  compromised  under  s.  271  of  the  latter  Code.— On  a 
r  No.  100,  dated  29th  May  1869,  from  the  Officiating  Sessions  Judge  of  Jessere,  to  the 
strar  of  the  High  Court. — 12  W.  R.  59.  [Peacock,  C.J.,  and  Bayley,  Kemp,  Macpher* 
and  Glover,  JJ.    Stp.  6,  1869] 

A  PAtWARi  taking  grain  as  a  consideration  for  showing  favour  to  the  giver  in  the 
targe  of  liis  functions  a^  patwari  should  be  convicted  under  s.  161  (and  not  s.  165)  o£ 
Penal  Code.  Under  s.  253  of  the  Criminal  Procedure  Code,  it  is  imperative  upon  the 
Mrate  to  summon  the  witnesses  named  by  the  prisoner.— Qubbn  v.  Mudsooddben,  a 
'  P.  148,    [Spankie,  J.    April  29,  187a] 
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•Sec.  i6i.]     offences  RELATl 

Jhe  Local  Government,  in  sanct: 
Procedure  Code,  1861)  a  charge  agaii 
servant,  has  power  to  limit  its  sanct 
and  the  manner  in  which,  the  prosecu 
has  no  jurisdiction  to  entertain  a  char 
tlian  in  accordance  with  such  directio 
the  like  case  to  direct  that  the  a'^cusc 
being  one  having  jurisdiction  in  that 
the  accused  public  servant  should  be 
prepared  to  prefer  against  him,  and  tl 
otherwise  appear,  that  Mr.  C  had  pre 
prosecution  of,. the  accused  public  ser 
accused  as  having  been  without  juris* 
C.  R.  32.    yiVestropp,  C.J.,  and  Gib 

•  A  PEON  of  a  Collectors  Court,  w 

was  remunerated  by  fees  whenever  em 

register  of  supernumerary  peons,  had 

ticular  day  at  the  office  of  the  special 

eight-anna  piece  from  a  person,  and  v 

as  a  public  servant.    Held  that  the  pe 

s.21.     A  person  who  in  fact  (thougl 
^  by  he  is.  to  all  appearance,  a  public  s< 

gratification  under  s.  161. — Queen  v. 

[Ainslie  and  Paul,  JJ.     July  24.  187 1.; 

,         On  a  conviction  of  taking  illegal 

taken  is  quite  inadequate  to  the  gravil 

a  case,  yet  the  High  Court,  upon  a  re 

•     taction. — In  the  Matter  of  Muttv 

Kemp,  JJ.     Dec.  8,  187 1.] 

Where  the  accused  was  charged 
commission  of  an  offence  punishable  11 
been  a  Civi^l  Surgeon  of  a  sadr  station 
scribed  by  the  latter  part  of  s.  161  cov 
public  servant  within  the  words  of  the 
sion  of  such  offence  " — Queen  v,  Ra 
,      Morris,  JJ.     Nov.  18,  1873] 

Where  a  police-officer, y ho  had  1 
was  not  sustained  by  the  evidence,  wa 
V.  of  1861,  of  which  offence  the  tryi 
the  trial,  held  that  an  accused  person 
convicted  on  an  entirely  different  chai 
to  him,  and  opportunity  being  afforde 
•  of  1 861.     A  police-offif^er  is  not  hour 

have  been  directed,  it  he  believes  that 
— In  the  Matter  of  Grish  Chundb 
Sep.  7,  1876.] 

^  *     K,  %  police-officer,  employed  in  j 

tigated  by  the  police,  and  to  bring  U] 

witnesses,  after  a  case  of  theft  had  b 
•  cused  were  convicted,  and  a  sum  of  m' 

by  the  order  of  the  Court  to  the  prose 

prosecutoi^  a  portion  of  such  money,  1 

scribed  in  s.  161  of  the  Penal  Code,  bi 

.     circumstances,  punishable  under  s.  161 

*  •  Empress  v,  Kampta  Prasad,  I.  L.  F 

'5,  1877] 

The  manager  of  a  Court  of  Wards'  estate  paid  into  a  Bank,  carrying  on  the  treaifu 
business  of  the  Government,  a  sum  of  money  on  behalf  of  Government.     B,  a  poddar 
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HAP.  IX.]    OFFENCES  RELATING  TO  PUBLIC  SERVANTS.     [Sec.  i6i.* 

e  Bank  demanded  and  took  a  reward  for  his  trouble  in  receiving  the  mogey.  On  B 
Miigr  prosecuted  and  charged  under  s.  i6i  of  the  Penal  Code,  held  that,  althou^  the 
oiMy  might  h^e  begn  paid  on  account  of  Government,  it  was  on  behalf  of  the  BanK,and 
)t  on  behalf  of  the  Government,  that  the  money  was  received  by  the  accused,  and  that 
«  poddar  was  a  servant  of  the  Bank  only,  and  not  a  public  servant  within  the  meaning 
cl.  9,  sp  21,  of  the  Penal  Code. — In  the  Mattsr  of  the  Petition  of  Modun  Mohun, 
L.  R.,  4  Cal.  376.  [Ainslie  and  Broughton,  JJ.  Dec.  10,  1878.] 
^  T^  ^a^r  fnr  a  hriV^  fg  an  atti>mDt  tO  obtain  onl  and  a  bribe  may  he  askftd  for  ^seffec- 


Tp^V\ ^.^ 

aHy  in  implicit  as  ^  frp^'^j*^  ¥^^^c  U/k^..^  »i.J>Lf^>^^  n  ^..t^^  ^„^^  ^^y\^y^  ^,  «.  ^i^>i> 
^the  rension  Department,  in  an  interview  with  A,  who  was  an  applicant  for  a  pension, 
ter  referring^o  his  own  in^^ence  in  that  department,  and  instancing  two  cases  in  which, 
f  that  influence,  increased  pensions  had  been  obtained,  proceeded  to  intimate  that  any* 
ling  might  be  effected  by  "kar-rawai,"  and,  on  the  overture  being  rejected,  concluded  by 
!cla#ing  that  A  would  rue  and  repent  the  rejection  of  it,  heldihstX  the  offenee  of  attempt- 
g  to  obtain  a  lyibe  was  consummated. — Empress  v.  Baldeo  Shai,  I.  L.  R.,  2  All.  253. 
'earsfen  and  Spankie,  J  J.    April  7,  1879  ] 

The  accused  was  charged  with  having  received  illegal  gratifications  from  C  andCo.^ 
:^three  specific  occasions  in  1876,     In  1876,  1877,  and  1878,  C  and  Co.  were  doing  busi- 
ess  as  Commissariat  contractors,  and  the  accused  was  the  manager  of  the  Commissariat 
^ce.    Held  that  evidence  of  similar  but  unconnected  instances  of  receiving  illegal  grati- 
cations  from  C  and  Co.  in  1877  and  1878  was  not  admissible  against  him  under  ss.  5  to 
J  o£  t^e  Evidence  A6t..    Held  per  Garth.  CJ.  (Maclean,  J.,  concurring). — The  evidence 
as  not  admissible  under  s.  14.     Per  Garth  C.J. — S.  14  applies  to  cases  where  a  particu- 
ir  a6l  is  more  or  less  criminal  or  culpable  according  to  the  state  of  mind  or  feeling  of  the 
erson  who  does  it;  not  to  cases  where  the  question  of  guilt  or  innocence  depends  upon 
:tual  facts/ and  not  upon  the*  state  of  a  man's  mind  or  feeling.    Per  Mitter.  J.— If  the 
(ceipt  of  the  illegal  gratifications  mentioned  in  the  charge  be  considered  proved  by  other* 
ridence,  and  if  it  were  necessary  to  ascertain  whether  the  accused  received  them  as  a   ^ 
totive  for  showing  favour  in  the  exercise  of  his  official  functions,  the  alleged  transactions  i 
I  1877  and  1878  would  be  relevant  under  s.  14,  but  they  would  not  be  relevant  to  estao- 1 
sh  the  faclfof  payments  in  1876. — Empress  v.  M.  J.  Vavapoory  Moodbliar,  I.  L.  R.,  1 
Cal.  655 ;  8  C.  L.  R.  197.    [Garth,  C.J.,  and  Mitter  and  Maclean,  JJ.  Jan.  22  and  Feb.  9, J 
38i] 

When  any  Judge,  or  any  public  servant  not  removeable  from  his  office  without  tbe 
mction  of  the  Government  of  India  or  the  Local  Government,  is  accused  as  such  Judge  or 
oblic  servant  of  any  offence,  no  Court  shall  take  cognizance  of  such  offence,  except  with 
he  previous  sanction  of  the  Government  having  power  to  order  his  removal,  or  of  some 
fficer  empowered  in  this  behalf  by  such  Government,  or  of  some  Court  or  other  authority 
)  which  such  Judge  or  public  servant  is  subordinate,  and  whose  power  to  give  such  sanc- 
bn  has  not  been  limited  by  such  Government.  Such  Go^rernment  may  determine  the 
erson  by  Whom,  and  the  manner  in  which,  the  prosecution  of  such  Judge  or  public  ser- 
ant  is  to  be  conducted,  and  may  specify  the  Court  before  which  the  trial  is  to  be  held.— 
Jim.  Pro.  Code  (Act  X.  of  1882),  s.  197. 

▲  complaint  was  filed  by  Ganesh  Ndrdyan  Sdthe  in  the  Court  of  the  District  Ma- 
istrate  of  Poona  against  Bilkrishna  Govind  Sindekar  and  five  other  m&mlatddrs. charge 
ig  them  with  purchasing  judicial  offices  through  the  instrumentality  of  one  Hanmantrao 
^ir^^,  who  was  alleged  to  have  had  influence  with  Mr.  A.  T.  Crawford,  Revenue  Com- 
iissioner|*C.  D.  It  was  held  that,  as  a  general  rule,  any  person  having  knowledge  of  the 
ommission  of  an  offence  may  set  the  law  in  motion  by  a  complaint,  even  though  he  is  not 
ftisonaljy  interested  or  affected  by  the  offence.  The  exceptions  to  this  rule,  of  which 
s.  I95andj98  of  the  Criminal  Procedure  Code  are  exam  pies,  are  exceptions  crea&d  by  sta- 
rtc.  There  is  nothing  in  the  Code  showing  an  intention  to  confine  prosecutions  to  the 
terson&directly  injurecT.  Where  the  offence  charged  is  a  '*  warrant"  and  not  a  "  summons" 
ise,  a  Magistrate  ought  to  proceed  with  the  inquiry  or  trial  in  spite  of  the  withdrawal  of 
M  compUunant,  if  he  finds  the  elements  of  an  offence  on  the  facts  set  forth  ija  the  com- 
tbint,  S.  248  of  the  Code  of  Criminal  Procedure  applies  only  to  a  "  summons"  case. 
^enMe* — A  complainant  is  not  a  witness  punishable  for  refusal  to  answer  under  s.  485  of 
Itt  Codeof  Criminal  Procedure  or  under  s.  179  of  the  Penal  Code. — In  re  Ganesh  Na- 
lAVAN  Sathb,  I.  L.  R.,  13  Bom.  600.     [Scott  and  Jardine,  JJ.     June  19,  1889.] 

An  order  by  the  Board  of  Revenue,  sanctioning  the  prosecution  of  a  Deputy  Tahsil- 
lar  by  the  Collector  of  the  District  for  "  bribery  or  such  of  the  charges  set  forth  in  the 

[    >»3    ] 
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**      •        •Sec.  162.]     OFFENCE 

Depyty  CoJlector's  report 
Court/'  is  not  a  legal  sai 
s.  197,  and  a  commitment 
V,  Samaviek,  I.  L.  R.,  16  1 

It  is  not  generally  knc 

-*^^  the  latter's  request,  the  giv 

1    following  important  remarl 

^^    be  considered.     We  are  of 

public  servant  who  receive 

sufficient  punishment  for  tl 

express  or  implied,  on  the 

duces  that  public  servant  t 

in  cl.  88  as  a^  instigator. 

on  the  part  ot  a  public  ser^ 

•  servant  to  receive  a  bribe, 
ment,  and,  as  this  omission 
-sirous  to  explain  our  reasoi 
and  may  properly  be  made  [ 

>  not  to  be  punished  is  a  que 

are  countries  in  which  the 
receiver.  There  are  count 
what  it  is  not  desirable  to 

•  the  giver  of  a  brib:?  is  gei 
The  giver  is  generally  the 
rich,  powerful,  Well  educab 
apprehension  of  suffering 

•  tion,  that  he  is  generally  ir 

ject  of  punishment.  But  th 
%  g^ve  bribes  to  Magistrates 
purses  to  robbers  or  to  pa}/ 
without  a  bribe,  obtain  con 
bribes  is  not  a  proper  stibji 
society,  to  reproach  the  gi^ 
would  be  to  say  that  the  tr 
corrupts  the  virtue  of  the  hi 
India,  under  the  British  G( 
we  fear  it  is  undeniable  th 
«  class  of  public  functionar 
them  formidable  to  the  1 
receiver  of  the  bribe  is  real 
in  self-defence.  Under  th( 
unjust  and  cruel  to  punish 
that  the  giver  had  really  b 
unless  temptation  had  bee 

^  Ct.  of  Scs.,  162.  Whoever  ac 

or  Mag.  of  *        Taking  gratification  in  or 

1st  class.  ^^^*  *»y    corrupt    or    illegr 

Uncog.  means,  to   influence   publi 

^mmons.  servant.  ^ 

Not*  omo.  act,  or  in  the  exercise  < 
favbur  or  disfavour  to  a 
or  disservice  to  any  pei 
India,  orwith  the  Gdvc 
vernor,  or  with  any  pul 
ment  of  either  descript 
fine,  or  with  both. 


Not  comp. 


The  evidence  of  the  person  who  bribes  is  admissible  against  the  person  bribed, 
person  who  accepts,  for  himself  or  for  some  other  person,  a  gratiSj;2itjon  for  induciogj 


:hap.  IX.]  OFFENCES  RELATING  TO  PUBLIC  SERVANTS.  [Secs.  i63-i6S.        .       •m 

%    * 
orrupt  pr  ill^al  means,  a  public  servant  to  f($rbearto  do  a  certain  official  act,  is  punish* 
lile,  not  under  s.  i6i,  but  under  s.  163  of  the  Penal  Code. — Quben  v.  Obhoy  Ghurn 
IlHUCKERBUTTYp  3  M^  R.  19.     fGlovcr,  J.     May  30,  1865  ] 

A  CONVICTION,  on  a  charge  of  attempting  to  receive  a  gratification  for  influencing  a 
nblic  servant  in  the  exercise  of  his  public  functions,  is  illegal  as  disclosing  no  legal  offence 
■ben  it  omits  to  state  the  person  or  persons  for  whom  the  gratification  was  obtained,  or  the 
mblt^  servant  to  be  inQuenced  in  the  exercise  of  his  public  functions.  A  Judge  ought  to 
Mcplain  to  the  jury^he  legal  construction  to  be  put  on  a  document  relied  on  by  the  prose* 
Sotioii.— 9*;ben  v.  Setul  Chunder  Bagchee,3  W.  R.  69.  [Kemp  and  Seton-Karr,  JJ. 
(Uig.  29,  1865.] 


168. 


T 


whoever  accepts  or  obtains,  or  agrees  to  accept  or  attempts  to  ob-  Presy.  Ma 
Taking  gratification  fftua^    tain,  from  any  person,  for  himself  or  for  any  other  ^^  Wag.  ok 
|m«  n?  pcraonal  influence     nerson.  any  yryif^^atiqn  whatever,  as  aTOOUVe  or  re-  (j„cog. 
mth  fniblic  servant.  ward  for  inducing,  by  the  exercise  of  pprannal  infly-  ^..»i»iAn^ 

eoce^  any  pubIio*servant  to  do  or  To  forbear  to  do  any  official  aft,  or  in  the  ex-  Bailable. 
^ictse  of  the  official  functions  of  such  public  servant  to  show  favour  or  disfavour  ^^  comp. 
Id  any  person,  or  to  render  or  attempt  to  render  any  service  or  disservice  to  any 
person  with  the  Legislative  or  Executive  Government  of  India,  or  with  the  Go- 
femment  of  any  presidency,  or  with  any  Lieutenant-Governor,  or  with  any 
ptd>lic  servant,  as  such,  shall  be  punished  with  simple  imprisonment  for  a  term 
vbich  may  extend  to  one  year,  or  with  fine,  or  with  both. 

Illtistraiion. 

» 
An  advocate  who  receives  a  fee  for  arguing  a  case  before  a  Judge ;  a  person  who  re- 
ceives pay  for  arranging  and  correcting  a  memorial  addressed  to  Government,  setting  forth 
liie  services  and  claims  of  the  memorialist ;  a  paid  agent  for  a  condemned  criminal,  \^o  ^ 
lays  beforc#the  Government  statements  tending  to  show  that  the  condemnation  was  un- 
just, are  not  within  this  section,  inasmuch  as  they  do  not  exercise  or  profess  to  exercise 
personal  influence. 


Punishment  for  abctmentj 
by  public  servant  of  o£Fence| 
above  defined. 


164.  Whoever,  being  a  pubKc  seivani,  lii  lespect  of  whom  either  of  the  ct.  of  Se5T^ 
onences  dehned  in  the  last  two  preceding  sections  ^'^^^v-  ^^s- 
is  committed,  abets  the  offence,  shall  be  pui^ished  ciass.^^  ^  *^ 
with  imprisonment  of  either  description  for  a  term  Uncog. 
'which  may  extend  to  three  years,  or  with  fine,  or  with  both,  b"'?"m"^' 

Illustration. 

A  is  a  public  servant.  B,  A's  wife,  receives  a  present  as  a  motive  for  soliciting  A  to 
giv«  an  office  to  a  particular  person.  A  abets  her  doing  so.  B  is  punishable  with  impri- 
sonment for  a  term  not  exceeding  one  year,  or  with  Hne,  or  with  both.  A  is  punishable 
with  imprisonment  for  a  term  which  may  extend  to  three  years,  or  with  fine,  or  with  both. 

ids.  Whoever,  being  a  public  servant,  accepts  or  obtains,  or  agrees  to  Presy.  Ma*. 
f^  PiiWk  servant  obtaining    accept  or  attempts  to  obtain,  for  himself  or  for  any  ^^^^^\^^  *^^ 
aay  ^valuable  thing,  utiijjoiit    other  person,  anv  valuablfijhing,  wiihout^consider-  uncog^^**' 
^^^n"'.nyTroc?X^    SJjflO.  Or  for  a  Consideration  which  be  knows  to  bein;  Summons, 
or  bMiness   transacted  by     adequ^fe.  from  any  person  whom  he  knows  to  have  5*'  ^' 
'socb  fMAc  servant.  been,  or  to  be,  or  to  be  likely  to  be.  concerned  in  any    *^  *^     P- 

proceeding  or  business  transacted,  or  about  to  be  transacted,  by  ^uch  public 
servunt,  or  having  any  connection  with  the  ofTicial  functions  of  himself  or  of  any 
pablic  servant  towho51.il?  is  subordinate,  or  from  any  person  whom  he  knows. 
10  be  IptcrestecTin,  or  related  id,  ihi  J>eTkon  so  concerned,  shall  be  punished 
with  simple  imprisonment  for  a  term  which  may  extend  to  two  years,  or  with  \ 
fine,  or  with  both. 


•Sec.  166.3     OFFENCES  RELATING  TO  PUBUC  SERVANTS.    [Cha?.! 

initiations,  ^        1 

• 

(a.)  A,  a  CoHector,  hires  a  house  of  Z,  who  has  a  settlement-case  pending  bcionH 
It  is  agreed  that  A  shall  pay  fifty  rupees  a  month,  the  house  being  sDch  tb&t,  ii  tfae  banj 
were  made  in  good  faith,  A  would  be  required  to  pay  two  hundred  rupees  a  montk  AJ 
obtained  a  valuable  thing  from  Z  without  adequate  consideration. 

(*.)  A,  a  Judge,  buys  of  Z,  who  has  a  case  pending  in  A's  Court,  Government  f 
missory  notes  at  a  discount  when  they  are  selling  in  the  market»at  a  premium.  A  I 
obtained  a  valuable  thing  from  Z  without  adequate  consideration. 

(r.)  Z's  brother  is  apprehended  and  taken  before  A,  a  Magistrate,  on  a  cHkrgedjgi 
jury.  A  sells  to  Z  shares  in  a  bank  at  a  premium  when  they  are  selling  in  the  tDarkai 
a  discount.  Z  pays  A  for  the  shares  accordingly.  The  mo/fey  so  obtained  bj  A  is  a^ 
luab!e  thing  obtained  by  him  without  adequate  consideration. 


Rulings, 


A  PATWARt  taking  gra'n  as  a  consideration  for  showing  favour  to  the  giver  in  tilift] 
charge  oi  his  functions  as  patwari  should  be  convicted  under  s.  161  (and  not  s.  16^  of  I 
Penal  Code.— Queen  v,  Mudsooddeen,  2  N.-W.  P.  148.     [Spankie,  J.     April  39, 18? 

Where  a  complaint  charged  a  person  who  was  one  of  the  public  servants  meatiM 
in  s.  167  of  the  Criminal  Procaiure  Code  with  committing  acts  which,  if  coinnutte4l| 
private  individual,  would  have  constituted  the  offence  of  extortion,  it  was  held  that  it « 
not  illegal  to  treat  the  charge  as  a  charge  of  extortion,  and  to  proceed  with  the  trial  iril 
out  sanction  for  the  prosecution. — Reg.  v.  Pakshram  Keshav,  7  Bom.  H.  C.  R.  61.  [CS 
^nd  Melvill,  JJ.    July  28,  1870.] 

K,  a  police-officer,  employed  in  a  Criminal  Court  to  read  the  diaries  of  cases  ion 
gated  by  the  police,  and  to  bring  up  in  order  each  case  for  trial  with  the  accused  and 
*  nisses,  after  a  case  of  theft  had  been  decided  by  the  Court  in  which  the  persons  sen 
were  convicted,  and  a  sum  of  money,  the  proceeds  of  the  theft,  had  been  made^vcr  byll 
order  of  the  Court  to  the  prosecutor  in  the  case,  asked  for,  and  received  from  the  piw 
cutor,  a  portion  of  such  money,  not  as  a  motive  or  reward  for  any  of  the  objects  desert 
in  s.  161  of  the  Penal  Code,  but  as  *'  dasturi."  Held  that  K  was  not,  under  these  circa 
stances,  punishable  under  s.  161  ot  the  renal  Code,  but  under  s.  165  of  that -Code.— E 
PRESS  V,  Kampta  Prasad,  I.  L.  R.,  1  All.  530.  [Stuart,  C.J.,  and  Spankie,  J.  Deci 
1877.] 

^  The  accused  was  charged  with  having  received  illegal  gratifications  from  C  and  C 

on  three  specific  occasions  in  1876.  In  1876,  1877,  and  1878,  C  and  Co.  were  d<nng  bo 
ness  as  Commissariat  contractors,  and  the  accused  was  the  manager  of  the  Commissar 
Office.  Held thsit  evidence  of  similar  but  unconnected  instances  of  receiving  illegal gta 
fications  from  C  and  Co.  in  1877  ^"<^  ^^7^  was  not  admissible  against  him  under  ss.  5 
13  of  the  Evidence  Act.  Held  per  Garth,  C.J.  (Maclean,  J.,  concurring) — ^The  evidei 
was  not  admissible  under  s.  14.  P^r  Garth,  C.J. — S.  I4applies  to  cases  wherea  parttfol 
act  is  more  or  less  criminal  or  culpable  according  to  the  state  of  mind  or  feeling  of  t 
person  who  does  it ;  not  to  cases  where  the  question  of  guilt  or  innocence  depends  up* 
•  actual  facts,  and  not  upon  the  state  of  a  man's  mind  or  feeling.     Per  Mitter,  J  —If  tl 

receipt  of  the  illegal  gratifications  mentioned  in  the  charge  be  considered  proved  by  oth 
evidence,  and  if  it  were  necessary  to  ascertain  whether  the  accused  received  them  as 
motive  for  showing  favour  in  the  exercise  of  his  official  functions,  the  alleged  trao^wrtia 
•  of  1877  ^^  'S7S  would  be  relevant  under  s.  14,  but  they  would  not  be  relevant  to  est* 

lish  the  fact  of  payments  in  1876. — Empress  v.  M.  J.  VayapoorvMoodeliar.  I.  L*  R.,6G 
^  6S5;8C.  L.  R.  197.     [Garth,  C.J. ,  and  Mitter  and  Maclean,  J  J.    Jan.  22  and  Feb.  9^1881 

Presv  Mag.  166.»  Whoever,  being  a  public  servant,  knowingly  disobeys  any  dircctio 

or»Mag.  of  ist  pui,|jc  servant  disobeying  ^^  ^^«  1*^  as  to  the  way  in  which  he  18  lo  condtt 
?T  ^^**^^' .  law  with  intent  to  cause  injury  himself  as  such  public  Servant,  intending  to  caQS< 
SulSSons.       *"*  *"y  P^'^°"-  or  knowing  it  to  be  likely  that  he  will,  by  fuch  di^ 

Bailable.  obedience,  cause  injury  lo  any  ]jef^,  shall  be  punished  with  simple  im^rijoq 
Not  comp.       mtni  for  a  term  which  may  extencTto  one  year,  or  with  fine,  or  with  both. 
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tW.  IX.]     OFFENCES  RELATING  TO  PUBLIC  SERVANTS.     [Sec.  167.^ 

^  lUustraHon, 

I  At  being  an  officer  directed  by  law  to  take  property  in  execution,  in  order  to  satisfy 
hine  pronounced  ifi  Z's  favour  by  a  Court  of  Justice,  knowingly  disobeys  that  direc- 
^«f  Inr,  with  the  knowledge  that  he  is  likely  thereby  to  cause  injury  to  Z.  A  hsis  com- 
nd  the  offence  defined  in  this  section. 


Rulings. 

'  CttAtGE. — ^That  you,  on  or  about  the  day  of  ,  at  ,  did  [or  omitted 

lo^  as  the  cmse  may  be]^  sijph  conduct  being  contrary  to  the  provisions  of  Aft  ,  sec- 
k  ,  and  known  by  you  to  be  prejudicial  to  ,  and  thereby  committed  an  offence 
bishable  under  s.  166  of  the  Indian  Penal  Code,  and  within  [my  cognizance,  or  the  cog- 
infccof  the  Court  of  Session  {or  High  Court)].— Crim.  Pro.  Code  (Aa^X.  of  1882), 
(.v^forro  xxwii*  (i-) 

A  POSTHASTBR^who  absents  from  his  station  without  leave,  and  thereby  causes  delay    u    ^      * 
Hke  despatch  of  the  mails,  should  be  convicted  under  g.  i|7  tot  th«  Post-offit!e'Aft  (XiV:*' 
n6Qi  and  not  under  s.  166  of  the  Penal  Code. — Weir,  p.  31. 

I  A  WITNESS  summoned  to  produce  a  document  shall,  if  it  is  in  his  possession  or  powen 

pig  it  to  Court,  notwithstanding  any  objection  which  there  may  be  to  its  production  or 

is  admissibility.  The  validity  of  any  such  objection  shall  be  decided  on  by  the  Court. 

bCoort,  if  it  sees  fit,  may  inspect  the  document,  unless  it  refers  to  matters  of  State,  or 

Bother  evidence  to  enable  it  to  determine  on  its  admissibility.     If  for  such  a  purpose  * 

■  necessary  to  cause  any  document  to  be  translated,  the  Court  may,  if  it  thinks  fit,  di- 

|t  the  translator  to  keep  the  contents  secret,  unless  the  document  is  to  be  given  in  evi- 

ke;  and  if  the  interpreter  disobeys  such  direction,  he  shall  be  held  to  have  committed 

{dfeoce  under  s.  166  of  the  Penal  Code. — Evidence  Aft  (I.  of  1872),  s.  162.  *  • 

I  Any  mirriage-registrart  knowingly  and  wilfully  issuing  any  certificate  for  marriage 
p the  expiration  of  three  months  after  the  notice  has  been  entered  by  him  as  aforesaM,  ' 
Imowio^y  and  wilfully  issuing,  without  the  order  of  a  competent  Court  authorizing  him 
ko  do,  any  certificate  for  marriage,  where  one  of  the  parties  intending  marriage  is  a  • 
■or.  before  the  expiration  of  fourteen  days  after  the  entry  of  such  notice,  or  any  certi- 
He  the  issue  of  which  has  been  forbidden  as  aforesaid  hy  any  person  authorized  by  him 
W  behalf,  shall  be  deemed  to  have  committed  an  offence  under  s.  166  of  the  Penal 
^e.-*Christian  Marriage  Aft  (XV.  of  1872),  s.  72. 

I    167.  Whoever,  being  a  public  servant,  and  being,  as  such  public  servant,  pje^,  Mag., 
kblic  servant  framing  an     charged  with  the  preparation  or  translation  of  any  or  Mag.  of  ist 
wrreck  document  with  in-    document,  fraiQes  or  translates  thardocuinent  in  a  jj*^* 
Ittocaoserojnry.  manner  which  he  knows  or  believes  to  be  incorrect,  Su"m^ons. 

M4Nig  thereby  to  cause,  or  knowing  it  to  be  likely  that  he  may  thereby  cause.  Bailable. ' 
ji»y  to  ftpy  person,  shall  be  punished  with  imprisonment  of  cither  descrip-  Notcomp. 
Sa  fart  term  which  may  extend  to  three  years,  or  with  fine,  or  with  both. 

APCvstD,  a.^llage  patwari.  prepared  an  incorrect  copy  of  an  entry  in  his  roenamcha 
(^S,  pUmiff  inaSwTisuitr  The  entry  related  to  a  contract  between  S  and  another, 
ttaned  wts  convicted,  under  s.  167,  of  framing  an  incorrect  document  as  a  public  servant. 
!fU(A»i' Lindsay,  J.)  that  the  conviction  was  right. — Hira  Singh  v.  Crown,  Panj.  Rec, 
».3a<rf^a72.  • 

Agci/sed,  a  copyist  in  the  Small  Cause  Court  ofifice,  ^-nrf)^  aP  inrnrrpr*^  ^^py  of  a 
ftfjmwt  filed  with  a  certain  record,  by  adding  a  name  not  contained  in  the  original.  The 
•direct  copy  was  delivered  duly  certified  to  one  L  D,  the  applicant  for  it,  and  who  was 
Jj^iWjfin  collusion  with  the  copyist.  This  copy  was  afterwards  made  usf  of  in  a  suit 
N*<t  tlH  person  whose  name  had  been  fraudulently  added,  and  then  the  fraud  was  de- 
pei.  The  Magistrate  convicted  accused  under  s.  167,  and  ordered  him  to  pay  a  fine  of 
N-  l«i^  Hdd  that  s.  167  was  not  applicable  to  the  case,  as  it  was  not  shown  that  accused 
trittfiLknew  it  to  be  likely  that  he  would  cause  ifl[nrY  to  any  ppf  ^",  but  that  the  ac- 
"t^Mfttwamitted  the  offence  of  "  issuing  or  signinga  false  certificate  "  within  the  mean-  1  \^^  ^ 
Hj^vS},    Held  aiiJU  [pBf  B«irkley,  J.)  that  niaitlng  What  puFports  to  be  a  copy  of  a 

.   ■  .  [-   "7    ] 
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Segs.  163-171.]  OFFENCES  RELATING  TO  PUBLIC  SERVANTS.  [Chap.] 


treparation  or  translation  of  ary^^^^^^'ypti"  1 
Cument."  aTusedla-s,  167.— Crown  v.  T 


Presy.  Mi 

or  Nlag.  ol 
class. 
Uncoff. 
Summons. 
Bailable. 
Not  comp. 
Ditto. 


[asT* 
of  1st 


r\^\ 


\- 


document  is  not  incliflltd  in  the  words  ' 
in  thf  words  *' Irames  or  translates,  th 
Singh,  Panj.  Rec.,  No.'  15  of  1879. 

168.  Whoever,  being;  a  public  servant,  and  being  legally  bound,  as  J 
Public  servant  unlawfully    public  servant,  not  to  engage  in  trade,  eng 

engaging  in  trade.  trade,  shall  be  punished  with  simple  impris 

for  a  term  which  may  extend  to  one  year,  or  with  fine,  oi*wiih  both. 

169.  Whoever,  being  a  public  servant,  and  being  legally  bounQ,  as  j 
Public  servant  unlawfully    public  servant,  not  to  purchase  or  bid  fovcTtaini 

buying  or  bidding  for  pro-    perty,  purchases  or  bids  for  that  property,  eitoerl 
P«'ty.  his  own  name  or  injhe  nanae  of  another,  or  [oia  ^ 

in  shares  with  others,  shall  be  punished  with  simple  imprisonment  fprai 
jyhich  may  extend  to  two  years,  or  with  fine  or  with  both ;  and  Ae  pfo 

•  ^^urchasedi^shallbe^flfi^^a^ ' 

V^  Where  a  sub-inspector  of  police  was  charged  with  having  purchased  a  pony  «*■ 

had  been  impounded,  it  was  held  that  the   Magistrate  should  have  proceeded  under  s.  r 
Aft  I.  of  1871,  taken  with  s.  169  of  the  Penal  Code,  and  that  the  accused  could  1 
convicted  under  s.  406  of  the  Penal  Code  of  criminal  breach  of  trust — In  the  M 
OK  Rajkristo  Biswas,  16  W.  R.  52;  8  B.  L.  R.,  Ap.,  i,      [Kemp,  Oflfg.  C.J.,  and  i 
lie,  J.    Sep.  25,  1871. J 

170.  Whoever  pretends  to  hold  any  particular  office  as  a  public  i 
Personating  a  public  ser-     knowing  that  he  does  not  hold  such  office,  or ! 

#ant.  personates  any  other  person  holding  such  ofi* 

in  such  assumed  character  does  or  attempts  to  do  any  aft  under  colour  o£l 
"  ^/^o$ce,  shall  be  punished  with  imprisonment  of  either  description  for  a  ^ 
^«A  ^       which  may  extend  to  two  years,  or  with  fine,  or  with  both.  • 

The  prisoner,  having  passed  himself  off  as  a  police-officer,  and  cheated  several  rl 
gers  out  of  money,  was  held  guilty  of  cheating  and  falsely  personating  a  public  ! 
— Queen  v.Sadanund  Dossa/tasSoNA  Biswas,  2  W.  R.  29.  [Kemp,  J.    Jan.  ^ 

Where  more  than  one  offence  is  proved  in  respect  of  which  the  accused  1 
charged  and  tried,  a  conviction  for  each  such  offence  must  follow,  whether  s.  71  < 
Penal  Code  applies  to  the  case  or  not ;  and,  subject  to  the  provisions  of  s.  71,  a  s 
sentence  must  be  pas<;ed  in  respect  of  each  such  conviction.  Under  s.  35  of  the  C 
Procedure  Code,  sentences  of  jmprisonment  cannot  be  passed  so  as  to  run  concur 
In  a  trial  for  offences  under  ss.  170  and  383  of  the  Penal  Code,  committed  in  the  ! 
transiiction,  it  appeared  that  but  for  personating  a  public  servant,  the  accused  wouk 
have  been  in  a  position  to  commit  the  a^  of  extortion  complained  of.   Held  that  th«| 
and  second  paragraphs  of  s.  71  of  the  Penal  Code  did  not  apply  to  the  case;  that  the^ 
paragraph  also  aid  not  apply,  because  the  words  "  constitute  an  offence  "  refer  to  T 
tinitions  of  offences  contained  in  the  Code  irrespective  of  the  evidence  whereby  1 
complained  of  are  proved,  and  personating  a  public  servant  as  defined  ins.  170  1 
constituent  element  of  extortion  as  defin^  in  s. 383  ;  that  in  fHiTpTltsenFcase  \' 
offence  was  completed  before  the  latter  had  begun  ;  and  that  separate  sentences  i 
offence  were,  therefore,  not  illegal. — Queen-Empress  v.  Wazir  Jan,  I.  L.  R.,  10  i 
[Mahmooc^  J.    Sep.  16,  1887.] 


Any  Mag. 
(*ognizable. 
Warrant. 
Bailable. 
Not  comp. 


Any  Majr. 
Cognizable. 
Summons. 
Bailable. 
Not  cora^yn 


171.  Whoever^  not  belonging  to  a  certain  class  of  puU*e-«ervants,  V[\ 
Wearing  garb  or  carrying    ^ny  garb  or  Carries  any  token  resembling  any  i 
token  used  by  public  servant    token  used  by  that  class  of  public  servants 
with  fraudulent  intent.  intention  that  it  may  be  believed,  or  with  the  ka 

ledge  that  it  is  likely  to  be  believed,  that  he  belongs  to  that  class  of  pc 
*  servants,  shall  be  punished  with  imprisonment  of  either  description  for  a  t 
which  may  extend  to  three  months,  or  with  fine  which  may  extend  to  tw<)1 
dred  rupees,  or  with  both. 

[     118    ] 
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iAP.  X.J  *     CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.         [Sec.  i/a.,        .       •• 


*•    .  CHAPTER  X. 

„**-Of  Contbmpi:3  of  the  Lawful  Authority  of  Public  Servants. 

172.  Whoever  absconds  in  order  to  avoid  being  served  with  a  smnmons,  Any  Mag. 
Owcomiitog  to  avoid  service    notice,  or  Order  proceeding  from  any  public  servant  ^|J^2^ 


voninDBS  or  other  proceed 
from  public  servant. 


legally  competent,  as  such  pablic  serv^t.  to  is^ne  bJUJJJS^ 
such  summons,  notice,  or  order,  shall  be  punished  Notcomp, 
h  simply  imprisonment  for  a  term  which  may  extend  to  one  month,  or  with  Sanction, 
e  wliich  may  extend  to  five  hundred  rupees,  or  with  both ;  or  if  the  sumoions, 
Bee,  or  ordtr  is  to  attentl  in  person  or  by  agent,  or  to  produce  a  document  In 
Sowt  of  Justice,  with  pimple  imprisonment  for  a  term  which  may  extend  to 
iiiMttths,  or  with  fine  which  may  extend  to  one  thousand  rupees,  d^  with  both. 

Ajr^RynT  Sddfcssec^  ty  a  p9line^fBr^.r  to  apprehend  an  offender,  and  to  bring  hioi 
breiD^Magistratqi  is  not  a  '^  summons,  notjccj  or  order  "  within  the  meaning  of  s.  17a 
the  Penal  Code ;  an^rW^offelffeorabsconding  by  an  offender,  against  whom  a  warrant 
f  been  so  issued,  is  not  punishable  under  that  section.  Such  a  case  must  be  dealt  with 
der  the  Criminal  Procedure  Code.— Queen  v.  WomeshChunder  Ghose,  5  W.  R.  71 ; 
ffyuu  6u    [Peacock,  C.J.,  and  Norman  and  Campbell,  JJ.    April  18,  1866.] 

S.  173  of  the  Penal  Code  ag£lies  (qjl vi7n«»  who  absconds  to  evade  service  of  war* 
at  issired  under  ss.  188  to  igooTthe  Code  oFCriminal  Procedure,  while  s,  183  of  the 
ler  Code  applies  to  a  party  who  absconds. — In  the  Matter  op  Hossbin  Manjbb,  9 
.  FL  70W  [Loch  and  Glover,  JJ.     May  19,  1868.] 

Am  accused  person,  against  whom  a  proclamation  has  been  issued,  must,  until  he  has  , 
rrendered,  be  regarded  as  in  contempt,  and  the  Court  will  not  entertain  any  application. 
thisfa«half. — Queen  v,  Bisheshur  Pershad,  2  N.-W.  P.  441.    [Morgan,  Cf.J ,  and  Ross; 
Unec,  Spankie,  and  TurnbuU,  J  J.     Dec.  3,  1870.] 

A  WARRANT  addressed  to  a  nazir  by  a  Civil  Court  for  the  arrest  of  a  defendant  in  exe* 
tkm  of  a  decree  is  not  a  notice,  summons,  or  order  within  the  meaning  of  s.  172  of  thd 
aalCode— Queen  V.  Zahoor  Ali  Khan,  4  N.-W.  P.  97.    [Spankie,  J.    June  26, 1872.] 

It  is  illegal  to  pitnish  a  person  under  s.  17a  for  absconding  to  prevent  the  execution 
a  warrant  issued  against  him,  as  a  warrant  is  neitl^^r  ^  supin^Qns  nor  a  nnf  im  Iwit  li 
["WttL*"^  the  Q^cr  required  to  execute  it.  not  to  the  person  whose  attendance  is  re* 
niL.  Such  a  case  must  be  dealt  with  under  fhe  Criminal  Procedure  Code,--QuBEN  v, 
»«  J*l»,  7  N.^W.  P.  302.    [Spankie,  J.  May  28,  1875.] 

A  Collector,  who,  in  order  to  draw  up  a  report  for  the  information  of  Government, 
Ms  a  departmental  inquiry  into  the  conduct  of  a  tahsildair  accused  of  extortion  in  the 
ichargeof  his  executive  duties,  is  authorized,  under  the  provision  of  Mad.  Act  HI.  of  1869,^ 
issue  summonses  for  the  attendance  of  persons  whose  evidence  ma^  appear  to  him 
cessaty  lor  the  investigation.  In  order  to  prove  the  commission  of  an  oflfence  und^3. 172 
tbeiPwftl  Code,  the  prosecutor  must  show  that  a  summons,  notice,  or  order  has  been 
wed,  mtd  that  the  accused  knew,  or  had  reason  to  believe,  that  it  had  been  issued.  To 
?cond  to  avoid  the  service  of  process  which  has  not  issued  is  no  offence  under  s:  172  of 
e  Penal  Code.  Abscondinigr  does  not  necessarily  imply  change  of  place,  bot  may  be 
ftcted  bir*concealt^^r  IT  a  person,  having  concealed  himself  betore  process  issues,^ 
ntmues  to  do  so  after  it  has  issued,  he  absconds. — Srinivasa  Ayvangar  v,  Reg.,  I.  L. 
.,  4  Mid.  393.     [Turner,  C.J.,  and  Muttusami  Ayyar,  J.     Dec.  2,  1881.]  ^ 

ExcKT^as  provided  in  ss.  477,  480,  and  485  (of  Act  X.  of  1882),  no  Judge  of  a  Cri- 
inal  Conct  or  Magistrate,  other  than  a  Judge  of  a  High  Court,  the  Recorder  of  Rangoon, 
rf  tht^residency  Magistrates,  shall  try  any  person  for  any  oflfence  referred  to  in  s,  195 
*  Aa  X«  of  1882),  when  such  offence  is  committed  before  himself  or  in  contepipt  of  his 
ithofky^  or  is  brought  under  his  notice  as  such  Judge  or  Magistrate  in  the  course  of  a 
dicial  proceeding,  flothing  in  s.  576  or  s.  482  (of  Act  X.  of  1882)  shall  prevent  a  Ma- 
strat^  empowered  to  commit  to  the  Court  of  Session  or  High  Court,  from  himself  com- 
Jtting  any  case  to  such  Court,  or  shall  prevent  a  Presidency  Magistrate  from  himself 
*>P0iW4of  any  case  instead  of  sending  it  for  inquiry  to  another  Magistrate.— Crim. 
«>.C*(ActX.of  i882),s.487. 

[     139     ] 
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€ecs.  1 73,  1 74.]    CONTEMPTS  OF  LA  WFUL  A  UTHORITY,  &c.      [Chap,  i 


Presy.  Mag., 
or  MaiT*  ofist 
or  and  class. 
Uncog. 
Sumroons. 

ble. 
NoJT 
Sanction. 


S.  195  of  the  new  Code  of  ( 
Court  shall  take  cognizance  of  an) 
the  Penal  Code,  except  with  the 
servant  concerned,  or  of  some  pu 
sanction  referred  to  in  this  sectic 
the  accused  person  ;  but  it  shall, 
which,  and  the  occasion  on  whicl 
in  respect  of  any  offence  referred 
case  nnay  frame  a  charge  of  any  otl 

178.  Whoever  in  any 

PrsYenting  service  of  sum-  ^^ 
mens  or  other  proceeding,  or  or 
preventing  puj^lication  there-     ^^ 

mi 


lawful  affixing  to  any  place  ( 
tionally  removes  any  such  sii 
it  is  lawfully  affixed,  or 
any  proclamation  under  the 
tent,  as  such  public  servant, 
punished  with  simple  imprisc 
or  with  fine  which  may  exter 
summons,  notice,  order,  or  p 
to  produce  a  document  in  a 
« term  which  may  extend  to  s 
thousand  rupees,  or  with  hot 

/  >"  •      Refusing  to  sign  a  summoi 
intentionally  preventing  the  ser 
Code. — Rbg.  V.  Kalva  bin  Fakii 
J.    April  IS,  i868.] 
c^  ''        A  REFUSAL  to  give  a  receipt 
Code. — In  re  Bhoobuneshur  D 
^       Mitter,  JJ.    Dec.  14,  1877.] 
yy^       A  REFUSAL  to  receive  a  sum 
Reg.  v.  Punamalai,  I.  L.  R.,  5  I 
A  MERE  refusal  to  sign  a  n 
s.  180  of  the  Penal  Code. — QuEi 
358.    [Pigot  and  Rampini,  JJ. 


Any  Mag. 
Uncog. 
Summons. 
Bailable. 
**  Not  comp. 
Saoctioo. 


174.  Whoever,  being  I 

Non-attendance  in  obedi-  ^ 
ence  to  an  order  from  a  public  n< 
servant.  p| 

vant,  to  issue  the  same,  intentionally  omits  ^o  attend  at  that  place  o&time, 
departs  from  the  place  wnere  he  Is  bound  to  attend  before  the  time  at  wbicfa 
is  lawful  for  him  to  depart,  shall  be  punished  with  simple  imprisonment  foi 
term  w&ich  may  extend  to  one  month,  or  with  fine  which  may  extend  to  fi 
hundred  rupees,  or  with  both ;  or,  if  the  summons,  notice,  order,  or  pioclain 
tion  is  to  attend  in  person  or  by  an  agent  in  a  Court  of  Justice,  with*8im( 
imprisonQient  for  a  term  which  may  extend  to  six  months,  or  with  fine  wU 
may  extend  to  one  thousand  rupees,  or  with  both. 

Illustrations, 
(a.)  A,  being  legally  boond  to  appear  before  the  Supreme  Court  at  Calcutta^io  obei 
ence  to  a  subpoena  issuing  from  that  Court,  intentionally  omits  to  appear.     A  has  o« 
mitted  the  offence  defined  in  this  section. 
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UP,  X.]       CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.         [Sbc.  174-* 

I  ^.)  A,  being  leeally  bound  to  appear  before  a  Zilla  Judge,  as  a  witness,  in  obedience 
liQiii^ums  iasuea  by  that  Zilla  Judge,  intentionally  omits  to  appear.  A  has  committed 
[offence  defined  in  this  section. 

I  Rulings, 

Thiuc  is  nothing  in  s.  219,  Code  of  Criminal  Procedure  (Act  XXV.  of  1861)1  which 
Ritsaft  accused  person,  who  has  forfeited  his  bail-bond  by  default  of  appearance,  from 
fg  proceeded  against  under  s.  179  of  the  Penal  Code,  notwithstanding  that  his  suret 
'^Bid  thtfpenalty  mentioned  in  the  recognizance. — In  the  Matter  of  Tajvomuddd 
itn,  10  W.  R.  4.     [Phear  and  Hobhouse,  JJ.    June  2,  186 1.] 

%  174  of  flie  Penal  Code  does  not  apply  to  the  case  of  a  defendant  escaping  irom 
'f  under  a  warrant  in  execution  of  a  decree  of  a  Civil  Court.— Reg.  v.  Sardar  Pathu, 
I. H. C.  R.  38.    [Newton  and  Tucker,  JJ.     Aug.  12,  1863]  • 

WjiBtB  a  p^son  disobeyed  a  proclamation,  it  was  held  that  he  was  punishable  under 
M^^JiiXBNv.  WoiiBSH  Chundbr  Ghosb,  5  W.  R.71 ;  I  Wym.  6i.  [Peacock,  C.J., 
pnaan  and  Caflnpbell,  JJ.    April  18,  1866.J 

f  Haootrates  may,  under  the  Criminal  Procedure  Code,  issue  summons  for  service 
pv^oesses  beyond  the  limits  of  their  districts. — Pro.,  Aug.  18, 1866,3  ^^'  H.C.  R^ 

A  Magistrate  can  take  cognizance  of  an  offence  under  s.  174.  Penal  Code,  commit- 

Kitbisown  Court.  An  oixler  of  forfeiture,  under  s.  148,  Code  of  Criminal  Procedure, 
dally  legal,  cannot  be  disturbed  for  an  immaterial  error  of  procedure.— Baijoo 
Rv.GuNGUN  MissER,  8W.  R.61.  [Jackson  and  Hobhouse,  JJ.  Aug.  13,  1867.]  Over- 
jdhf  01MW  V.  Chandra  Sekhar  Roy,  5  B.  L.  R.  100 ;  13  W.  R.  66,  infra. 
Tut  Chairman  of_  Municipal  Cpmmissionera  appointed  under  Act  XXVI.  of  1850, 
^h  i  public  servant,  is  not  legally  competent  as  such  to  issue  an  order  for  attend- 
t  before  him.  Held  accordingly  that  disobedience  of  such  an  order  was  not  an  offenoe 
io  s.  174  of  the  Penal  Code.— keg.  v.  Purshotau  Valji,  5  Bom.  H.  C.  R.  33.  [New- 
^O^g.  C!}.,  and  Tucker,  J.     April  15,  1868 .] 

I  A  CONVICTION  under  s.  174  of  the  Penal  Code  for  "  having  intentionally  omitted  to 
bd tittmahalkari's  kachahri  to  give  evidence  in  a  revenue-case  under ss.  26  and  29  of 
K.XVIL  of  1827,  though  the  summons  issued  was  duly  served  upon  the  accused,"  was 
fiO^.- Reo.  v.  Narainappa  Comte,  5  Bom.  H.C.  R. 39.  [Newton,  Offg.  C.J.,  and 
ielKr,J.    May2o,  1868.J 

I  A  convicTioN  for  non-attendance  in  obedience  to  an  order  from  a  public  servant, 
per  s,  174,  Penal  Code,  cannot  be'^d,  unless  the  person  summoned  was  legally  bound  to 
M,  aad  refused  or  intentionally  omitted  to  attend.  Ajwitness  was  summoned  by  a 
Igp  of  a  Small  Cause  Court  to  attend  on  a  certain  day  to  give  evidence  in  a  certain  case, 
me  that  day,  however,  the  case  was  adjourned,  and  the  witness  was  not  served  with  a 
l^soounons  or  notification  of  the  ladjournment.  Not  having  attended  when  the  case 
I  heoid,  he  was  fined  Held  that,  not  having  been  re>summoned,  the  witness  was  not 
wto  attend. — In  the  Matter  of  Sreenath  Ghose,  10  W.  R.  33.  [Jackson  and 
taiowe,JJ.    Sep.  8, 1868.;] 

Bi^PoUa  fine  can  be  inflicted  under  s.  174,  Penal  Code,  for  non-attendance,  it  must 
grated  that  ^i^h  n^p^ftpp/iafi/*^  ya°  in  the  nature  of  ^wilful  d^lsobedience  —Queen 
Vtwm  Lall,  1  N.-W.  P.  303.     [Pearson  and  Turner,  JJ.    J"uly  2,  iWbg.] 

In  l8&  it  is  not  illegal  to  serve  a  summons,  notice,  or  order  on  a  Sunday..;— 4  Mad. 
f-3»7fM«.  1453,  1869. 

ITrb  ddendant  was  arrested  by  warrant,  and  was  released  on  bail  to  appear  before  the 
Ij^liiliteon  a  specified  day.  The  defendant  appeared  on  thatjday,  but  the  Magistrate 
M  ontble  to  take  up  the  case,  a  verbal  order  was  given  to  the  defendant  tc^  appear  on 
tioQoviag  day.  This  he  omitted  to  do,  and  was  convicted  under  s.  174  of  the  Penal 
Bde.   Htld  that  the^conviction  was  good. — Pro.,  Jan.  18,  1870, 5  Mad.  H.  C.  R.,  Ap.,  15. 

Held,  overruling  Baijoo  Baul  v.  Gungun  Misser  (8  W.  R.  61),  that  a  Magistrate 

Ent  tadeft  cognizance  of  an  offence  under  s.  174,  Penal  Code,  committed  against  his 
Cosll,  but  is  bound,  under  s.  171  of  the  Code  of  Criminal  Procedure,  to  send  the 
ior  trial  before  another  Magistrate.    The  only  cases  under  the  Criminal  Procedure 
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•^Sic.  174.]         CONTEMPTS  OF  LA  WFUL  AUTHORITY,  &c.        [Chap.  1 

Code  in  which  a  Sessions  Judge  or  M; 
•ested  pointed  out.— Queen  «.  Chanb 
son  and  Glover,  J  J.     April  23,  1870.] 

A  Magistrate  cannot  issue  a  w 
Code  of  Criminal  Procedure  unless  \ 
summons  which  was  served  on  him. 
liable  under  s.  174  of  the  Penal  Code, 
tend  at  the  place  or  time  mentioned  i 
place  where  he  had  attended  before  tl 
^UBBN  V.  Sutherland;  Queen  tr. 
nath  Mitter,  JJ.    July  20,  1870] 

The  accused  was  convicted  upor 
in  a  case  of  trespass,  left  the  Court  y 
mons.  The  Sub-Magistrate  gave  the 
the  Magistrate  did  not  adjourn  the  ca 
was  bad.— Pro.,  Dec.  22,  1870,  6  Ma< 

Queen  9.  Chandra  Sbkhar  Ro 
before  which  an  offence  is  committed 
jtself ,  followed,  notwithstanding  the  ai 
ruling  should  apply  only  to  certain  ca 
Macnaqhten,  15  W.  R.  2.     LBayley 

A  mahalkari  invested  with  the  p 
not  issue  a  summons  under  s.  8  of  A^ 
s.  174  of  the  Penal  Code  for  having  d 
KAji  Bhaskar,  8  Bom.  H.  C.  R.  19. 

Accu^D  was  summoned  as  a  wi 
mons  was  not  served  personally  on  ac 
appointed  date  the  case  was  not  taken 
June  5th.  'On  this  latter  date  accuser 
offence  under  s.  174  of  the  Penal  Co 
been  brought  to  the  knowledge  of  the 
occasion.  Held  that,  on  the  ground  < 
offence,  the  conviction  must  be  quasi 
mation  is  irregular  and  objectionable 

A  Magistrate,  while  travelling 
fixed  Sunday  next  at  noon  for  further 
the  Sunday  the  witnesses  for  the  defen 
The  Magistrate,  after  waiting  an  hour  1 
subsequently  sentenced  the  defaultir 
month's  simple  imprisonment.  The 
Queen  v.  Hargobind  Datta  Sirkai 
Aug.  14,  1871] 

A  Sub.Magistratb  convicted  < 
obedience  to  summonses  issued  by  hi 
first  part  of  s.  174  were  sustainable, 
issue  summonses — Pro.,  Nov.  30,  18' 

A  warrant  issued  under  s.  76  o 
^nd  shoijd  describe  the  person  to  be  a 
that  there  may  be  no  difficulty  in  est; 
the  name  and  full  official  title  of  the  I 
in  all  the  above  particulars,  the  prise 
Court. — In  re  James  H.\stings,  9  B< 
• 

A  conviction  under  s.  174  of  th 
lage  Magistrate,  is  good— Pro.,  Feb. 

Bbpore  convicting  a  person  unc 
that  he  had  notice  to  appear  at  a  c 
In  the  Matter  of  Shib  Pershad  ( 
]J.     Mar.  9,  1872.] 
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:hAF.  XO        contempts  of  lawful  authority,  6fc.         [Sec.  174^ 

Accused  was  convicted,  under  s.  174  of  tlie  Penal  Code,  of  disobedience  to  a  sum- 
WtkS  adRlressed  to  him  as  defendant  in  a  suit  brought  before  the  Collector  under  Rc^  .VI. 
f  1931.  The  summons  did  not  specify  the  place  at  which  his  attendance  was  required. 
leld  that  on  thks  grodnd  the  conviction  was  illegal. — Pro.,  Dec.  20, 1872,  7  Mad.  H.  C.  R., 
^M  14. 

CoaiPLAiNANT,  a  batta-peon,  arrested  defendant  on  a  warrant,  and  asked  him  to  follow 
Im.  Defendant  promised  to  do  so,  went  into  his  house  on  the  pretext  of  fetching  a  tur- 
kaa,  and  absconded.  Meld  that  a  conviction  under  s.  174  of  the  Penal  Code  was  illegal. 
-Pro.,  Jan.  5,  1875,  7  Mad.  H.  C.  R.,  Ap.,  43. 

A  C0A.ECTOR  who,  in  order  to  draw  up  a  report  for  the  information  of  Government, 
tolds  a  departmental  inquiry  into  the  conduct  of  a  tahsildar  accused  of  extortion  in  the 
Uscharge  of  his  executive  duties,  is  authorized,  under  the  provision  of  Mad.  A6t  III.  of  1869, 
i»  issiie  summonses  for  the  attendance  of  persons  whose  evidence  may  appear  to  him  ne- 
irnrMry  for  the  investigation.  In  order  to  prove  the  commission  of  an  offen^  under  s.  172 
»f  tbe  Penal  Code,  the  prosecutor  must  show  that  a  summons,  notice,  or  order  has  been 
ssQedt  and  that'^he  accused  knew,  or  had  reason  to  believe,  that  it  had  been  issued.  To 
ibscond  to  avoid  tlte  service  of  process  which  has  not  issued  is  no  offence  under  s.  172  of 
[be  Penal  Code.  Absconding  does  not  necessarily  imply  change  of  place,  but  may  be  effect- 
A  by  concealment.  If  a  person  having  concealed  himself  before  process  issues,  continues 
x>do90  after  it  had  issued,  he  absconds. — SRmivASA  Ayvangar  v.  Reg.,  I.  L.  R.,  4  Mad. 
193.     (Turner,  C.J.,  and  Muttusami  Ayyar.  J.     Dec.  2,  1881.] 

A  SUMMONS  should  be  clear  and  specific  in  its  terms  as  to  the  title  of  the  Court,  the 
^lace  at  which,  the  day,  and  the  time  of  the  day,  when  the  attendance  of  the  person  sum- 
KK>iied  is  required,  and  it  should  go  on  to  say  that  such  person  is  not  to  leave  the  Court 
irithout  leave,  and,  if  the  case  in  which  he  has  been  summoned  is  adjourned,  without  ascer- 
taining the  date  ^o  which  it  is  adjourned.  Where  a  summons  did  not  mention  the  place 
Bt  whicb,  or  the  time  of  the  day  when,  the  attendance  of  the  person  summoned  was  r6» 
aniiied,  held  that  such  person  could  not  lawfully  be  punished  under  s.  174  of  the  Penal 
Code  for  non-attendance  in  obedience  to  such  summons. — Empress  v.  Ram  Saran,  I.  L.  R., 
5  AIL  7.     [Straight,  J.    July  7,  1882.]  **     ^ 

A  SUMMONS  issued  by  a  tahsildar  to  a  village-karnam  to  appear  and  give  information 
required  for  the  preparation  of  census,  jamabandi,  and  daul  accounts,  is  not  within  the 
iHirview  of  Mad.  Act  III.  of  1869,  and  disobedience  of  such  a  summons  is  not  an  offence 
under  s.  174  of  the  Penal  Code. — Quben  v.  Vanam  Subramanyam,  I.  L.  R.,  5  Mad.  377. 
[Muttosami  Ayyar  and  Tarrant,  JJ.  Aug.  S,  1882.]  Overruled  by  Queen-Empress  v. 
Subbana,  I.  L.  K.,  7  Mad.  197,  infra. 

The  provisions  of  s.  174  of  the  Penal  Code  are  not  in  conflict  with  the  special  provi- 
sions of  ss.  15  and  16  of  Reg.  IV.  of  1816  (Mad.).     In  ordinary  cases  disobedience  to  the  - 
summons  of  a  village- munsif  should  be  dealt  with  under  the  Regulation.     But  if  a  charge 
is  laid  under  the  Penal  Code,  the  Criminal  Court  must  deaf* with  it. — Queen  v.  Ram achan- 
drappa,  I.  L.  R.,  6  Mad.  249.    [Turner,  C.J.,  and  Muttusami  Ayyar,  J.    Jan.  25,  1883.] 

Under  Mad.  Act  III.  of  1869,  Collectors  and  their  subordinate  officers  may  issue  a 
summons  for  the  purpose  of  any  inquiry,  however  general,  which  they  are  empowered  to 
make  for  the  purpose  of  administration. — Queen-Empress  v.  Subbana,  I.  L.  R.,  7  Mad. 
197.  [Turner,  C.J.,  and  Kernan,  Kindersley,  and  Muttusami  Ayyar,  JJ.  Sep.  28,  1883] 
Overrules  Queen  v.  Vanam  Subramanyam,  I.  L.  R.  5  Mad.  377,  supra. 

S.  f6o  of  the  Code  of  Criminal  Procedure,  which  authorizes  a  police-officer  making 
an  investigation  under  ch.  5  of  the  Code  to  require  the  attendance  before  himself  of  any 
person  (within  certain  limits)  who  appears  to  be  acquainted  with  the  circumstances  of  the 
casei  do^  not  empower  such  officer  to  require  the  attendance  of  an  accused  pers6n  to  answer 
,  the  complaint  made  against  him— Queen- Empress  v.  Saminada,  I.  L  R.,  7  Mad.  274. 
[Tm^er,  C.J.,  and  Kernan,  Kindersley,  and  Muttusami  Ayyar,  JJ.     Nov.  15,  1883.] 

A  MAN  who,  in  obedience  to  a  summons  to  appear  and  answer  a  criminal  charge,  at- 
tends a  Magistrate's  Court,  but,  finding  the  Magistrate  not  present  at  the  tifhe  mentioned 
in  the  summons,  departs  without  waiting  for  a  reasonable  time,  is  guilty  of  an  offence 
under  s.  174 of  the  Penal  Code. — Queen-Empress  v.  Kisan  Bapu,  I.  L.  R.,  lo  Bom.  93.^ 
[Naaabhai  Haridas  and  Wedderburn,  JJ.     Aug.  18,  1885.] 

AHy  police-officer  making  an  investigation  under  ch.  xiv.  of  the  Code  of  Criminal  Pro- 
cedure (Information  to  Police,  and  their  Powers  to  Investigate)  may,  by  order  in  writing, 
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Court  in 
whidi  offence 
committed, 
subject  to 
provisions  of 
ch.  35;or(if 
not  comroitteo 
in  Court), 
Presv.  Maff. 
or  Mmg,  oTist 
or  2nd  class. 
Vncog, 
Summons. 
Bailable. 
Notcomp. 
Sanction. 


^Sec.  1 75.]        .  CONTEMPTS  OF  LA  WFUL  A  UTHORITY,  &c. 

require  the  attendance  before  himself  of  any  person  being  within  the  limits  of  his  Aac 
any  ^joining  station  who,  from  the  information  given  or  otherwise,  appears  to  I 
quainted  with  the  circumstances  of  the  case ;  and  such  person  shall  attend  as  so  i 
Crim.  Pro.  Code  (Aa  X.  of  18S2),  s.  160.  •         . 

A  RBVKNUB-OFFICER  sont  a  yadast  to  a  Third-class  Magistrate,  charginjg  a  certaSa 
son  with  having  disobeyed  a  summons  issued  by  the  revenue-officer.  The  ThirdHplass 
gistrate  thereupon  tried  and  convicted  the  accused  under  s.  174  of  the  Penal  Cole.  Tli 
District  Magistrate  referred  the  case  on  the  ground  that  the  convection  was  bad 
530  {k)  of  the  Code  of  Criminal  Procedure.  Held  that  as  the  yadast  amounted  to« 
plaint  within  the  meaning  of  s.  4,  although  the  complainant  was  not  examined  oa 
as  required  by  s.  200,  the  conviction  was  not  illegal. — Queen-Empress  9.  Monu,  LLftj 
1 1  Mad.  443.     [Muttusami  Ayyar  and  Parker,  JJ.    July  18,  »888.j  • 

The  accused,  who  were  parties  to  a  petition  pending  in  a  District  Court, 
moned  by  a  t^sildar  to  give  evidence  on  an  inquiry  by  him  as  to  whether  or  not  ^  _ 
tioner  was  a  pauper.  They  omitted  to  attend  on  the  summons,  and  were  charged,  is  in- 
spect of  such  non-attendance,  under  s.  174  of  the  Penal  Code,  and  were  convicted  •JMf 
the  conviction  was  bad,  the  tahsildar  not  being  authorized  to  issue  Wte  summotts 
A6t  III.  of  1869  (Madras). — Queen-Empress  v.  Varathappa  Chbtti,  [.  L.  R.,  »lli4i 
397.    [Collins,  C.J.,  and  Muttusami  Ayyar,  J.     Mar.  7,  26,  1889.]  * 

It  is  not  an  offence  under  the  Penal  Code,  s.  174,  to  disobey  a  summons  issued  hf  a 
British  Magistrate  directing  the  person  summoned  to  appear  before  him  at  a  place  (haJ 
side  British  territory. — Queen-Empress  v.  Parang  a,  I.  L.  R.,  16  Mad.  4^.  [Mottnsam! 
Ayyar  and  Shephard,  J  J.     Mar.  29,  1893.] 

175.  Whoever,  being  legally  bound  to  produce  or  deliver  up  any  Aksii* 
Omission  to  produce  docu-    "»«^?'  ^^  ^ny  public  servant  as  suc}i,  intern 

Inent  to  public  servant  by  per- 
son legally  bound  to  produce 
it. 


omits  80  to  produce  or  deliver  up  the  same,  sbtD  M 
punished  with  simple  imprisonment  for  a  term  ^Mx3k 
may  extend  to  one  month,  or  with  fine  which 
extend  to  five  hundred  rupees,  or  with  both ;  or,  if  the  document  is  w>  be  pfch 
duced  or  delivered  up  to  a  Court  of  Justice,  with  simple  imprisonment  for  attrm 
which  may  extend  to  six  months,  or  with  fine  which  may  extend  to  one  thou- 
sand rupees,  or  with  both. 

Illustration. 

A,  being  legally  bound  to  produce  a  document  before  a  Zilla  Court,  intenttonall 
omits  to  produce  the  same.    A  has  committed  the  offence  defined  in  this  section. 


Hulings, 

When  any  Civil,  Criminal,  or  Revenue  Court  is  of  opinion  that  there  is  ground  for 
inquiring  into  any  offence  referred  to  in  s.  195,  and  committed  before  it  or  brought  uSd«r 
its  notice  in  the  course  of  a  judicial  proceeding,  such  Court,  after  making  any  pielimioary 
inquiry  that  maybe  necessary,  may  send  the  case  for  inquiry  or  trial  to  the  nearest  Ma- 
gistrate  of  the  first-class,  and  may  send  the  accused  in  custody,  or  take  sufficient  seCurity 
for  his  appearance  before  such  Magistrate;  and  may  bind  over  any  person  to  appear  and 
give  evidence  on  such  inquiry  or  trial.  Such  Magistrate  shall  thereupon  proceedaa^rd- 
mg  to  law.  and  may,  if  he  is  authorized  under  s.  192  to  transfer  cases  transfer  the  inquirr 
or  trial  to  V)me  other  competent  Magistrate.— Crim.  Pro.  Code  (Act  X.  of  i88b).  s.  476. 

When  any  such  offence  as  is  described  in  s.  175, 178,  179.  180.  or  228  of  the  ladiao 
Penal  Code^^is  committed  in  the  view  or  presence  of  any  Civil,  Criminal,  or  Rwenoe 
Court,  the  Court  may  cause  the  offender,  whether  he  is  an  European  British  subject  or 
not,  to  be  detained  in  custody;  and  at  any  time  before  the  rising  of  the  Court  on  the 
same  day  may,  if  it  thinks  fit,  take  cognizance  of  the  offence,  and  sentence  the  offender 
,  to  fine  not  exceeding  two  hundred  rupees,  and,  in  default  of  payment,  to  simple  imprison, 
ment  for  a  term  which  may  eitend  to  one  month,  unless  such  fine  be  sooner  paid-  No- 
thing  in  s.  443  or  444  shall  be  deemed  to  apply  to  proceedings  under  this  section.A-Crini. 
Pro.  Code  (Act  X.  of  1882),  s.  480. 
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aAP.  X.]         CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.         [Sbc.  176.  ^ 

^^  Court  other  than  the  High  Court.  &€.,►  can  try  persons  for  offences  committed    ^^y/^ 
fore  ttself  only  in  cases  to  which  s.  477,  480,  or  485,  is  applicable,  and  none  of  these 
etions  is  applicable  when  the  accused  is  charged  under  s.  175  of  the  Penal  Colde. — 
i;BBif-EMPRBSS«  V.  Sjshayya,  I.  L.  R.,  13  Mad.  24.    [Collins,  C.J.,  and  Wilkinson,  J. 
p  aS,  1889.] 

f^l76.  Whoever,  being  legally  boond  to  give  any  notice  or  to  furnish  infor-  Pr^.  Maij. 
bmission  to  give  notioi  or    P^^^on  on  any  subject  to  any  public  servant  as  such  ^  5l3P;^j^'«' 
farmatioo  to  pubKc  servant     intentionally  omits  to  give  such.notice  or  to  furnish  Uocog. 
'  fienson  l<^gaily  bound  to    guch  information  in  the  manner  and  ^t  the  time  re-  Summons. 
"•  ***  quired  by  law,  shall  be  punished  with  simple  impri-  n^J^JJ' 

mment  for  \  term  which*may  extend  to  one  month,  or  with  fine  which  may  ex-  Sanction?' 
ttd  to  five  hundred  rupees,  or  with  both ;  or,  if  the  notice  or  information  requir- 
Ito^ye  given  respects  the  commission  of  an  offence,  or  is  requiredior  the  por- 
Me  of  preventing  the  commission  of  an  offence,  or  in  order  to  the  apprehension 
\  fui  offender,  wifh  simple  imprisonment  for  a  term  which  may  extend  to  six 
ipmhs,  or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with  both. 

In  this  section  the  word  "  offence  "  has  the  same  meanine  when  the  thing  punishable 
oder  the  special  or  local  law  is  punishable  under  such  law  with  imprisonment  for  a  term 
\  six  months  or  upwards,  whether  with  or  without  fine.— S.  40,  Penal  Code.  ^ 

A  PRISONER  cannot  be  punished  under  s.  1 18,  as  there  was  no  omission  of  an  act  which 
e  was  bound  to  perform  which  facilitated  the  commission  of  an  offence ;  but  he  should  be 
sovicted  under  s.  176,  Penal  Code,  as  he  was  bound  to  report  under  s.  138,  Act  XXV.  of 
96tf  alter  he  was  informed  of  the  robbery. — Govt.  v.  Kesrbb,  i  Agra  H.  C.  R.  37. 
Fiinier,  J.,  and  Spankie,  Offg.  J.     Dec.  21,  1866.] 

Thk  refusal  ofa.ggr3i)n  tn  JA«'vJ^ijaudarQijy  does  not  in>ply  a  knowledge  on  his  part  gf  11 
he  commission  of  that"  offence,  or  render  him  liable  to  punishment,  under  s.  176  of  the  PenaT  ll 
Eode,  for  intentional  omission  to  give  notice  or  information  for  the  purpose  of  preventihg  ^ 
U  commission  of  an  offence.— Queen  v.  Lahai  Mundul,  7  W.  R.  29.  [Kemp  and  " 
iarkby,  JJ.    Feb.  5,  1867  ] 

Ths  karnam  of  a  village  is  not  bound  to  report  the  commission  of  offences  other  than 
bose  specified  in  s.  138  of  the  Criminal  Procedure  Code.  The  village-munsif  is  bound  to 
eport  the  commission  of  all  offences  committed  in  his  village  to  such  person  and  in  such 
nanner  as  may  be  most  likely  to  be  effectual  for  the  apprehension  of  the  offenders. — Pro., 
iar.  la,  1867,  3  Mad.  H.  C.  R.,  Ap.,  30. 

A  CHARGE  should  distinctly  set  forth  the  particular  offence  in  respect  of  which  the  ac- 
Msed  either  omitted  to  give  information,  or  gave  information  which  he  knew  to  be  false, 
nd  it  should  appear  precisely  what  his  duty  was  in  the  i^atter. — Queen  v.  Moosubroo, 
\  W.  R.  37.     [Jackson  and  Hobhouse,  JJ.    July  8,  1867.] 


^ 


S.  176  of  the  Penal  Code  agglies  to  persons  upon  whom  an  obligation  is 
aw  to  furnish  certain  informatior^Tpublic  servants,  and  ihe  penalty  which  the  _ 
s  mcenJed  io  apply  to  parties  who  commit  an  intentional  breach  of  such  oblig; 
THE  Matter  of  Phool  Chand  Brojobassee,  16  W.  R.  35.     [Kemp  and  *" 
lulyj^  1871.] 

Intentional  omission  is  the  gist  of  the  offence  of  a  zemindar  omitting  to  give  informa- 
tion r^ardiog  an  offence. — In  the  Matter  of  Luchmun  Pershad  Gorgo,  18  W.  R.  22. 
[Kemp  and  Ulov^r,  JJ.    June  24,  1872.] 

The  provisions  of  s.  90  of  the  Criminal  Procedure  Code  should  not  be  put  in  force 
^ost  one  who  has  omitted  to  give  information  to  the  police  of  an  offence  having  been 
committed  in  cases  where  the  police  have  actually  obtained  such  information  from  other 
sources.— In  the  Matter  op  S.ashi  Bhusan  Chuckrabuttv  ;  Emprrss  v.  Sashi  Bhusan 
Chucksaputty,  I.  L.  R.,  4  Cal.  623.    [Ainslie  and  Broughton,  JJ.    Dec.  17,  1878.] 

R  was  cOQ^qted  4U|der^«.  176  of  thft  Penal  Code  of  having  intentionallv  omitted  to  . 
inform  tjie  police  d(  the  pfBsence  of  V,  a  proclaimed  offender,  at  a  certain  village.  It  was 
presumed  by  the  Court  that  V  was  a  proclaimed  offender,  because  it  was  proved  that  the 
property  of  V  had  been  attached  und^r  the  provisions  of  s.  88  of  the  Code  of  Criminal 
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Sec.  176.]  CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.      '[Chat.X. 

•  ^ 

Procedure,  1882.    Held  that  the  prosecutqf  was  bound  to  prove  the  fact  o(  pn 
A  person  legally  bound  to  give  information  to  the  police  of  the  presence  of  a 
offender  at  a  certain  place  ought  not  to  be  prosecuted  for  omitting  to  give  such  i 
tion  4vhere  the  police  are  already  aware  of  the  fact. — In  re  PANDYAf  I.  C-R^  7  T" 
\    [Brandt,  J.     April  2,  1884.] 

Held  {per  Prinsep  and  Macpherson,  JJ.). — It  is  not  necessary,  in  order  to  i 
conviction  under  s.  176  of  the  Penal  Code  against  a  person  falling  within  the  [ 
s.  45  of  the  Criminal  Procedure  Code  for  not  giving  information  (^  an  occurrence  i 
under  cl.  d  of  that  section,  to  show  that  the  death  actually  occurred  on  his  land,  1  * 
circumstances  disclosed  show  that  a  body  has  been  found  under  circumstanqps  1 
that  the  death  was  sudden,  unnatural,  or  suspicious,  the  finding  of  the  body  bei4£i|l 
from  which  a  Court  might  reasonably  infer,  in  the  absence  of  ^idence  to  the^Qot 
the  death  took  place  there.     Held  {per  Mitter,  J.) — It  is  necessary,  to  secure  a  O 
in  the  latter  case,  to  prove  that  the  death  took  place  or  occurred  in  the  village  c 
land  of  the  accused,  and  the  finding  of  a  body  there  does  not  of  itself  afford  that- 
Matuki  Misssr  v.  Qubbn-Emprbss,  I.  L.  R.,  11  Cal.619.  [Mitter,  Macpl^soa,  j 
sep,  JJ.     May  13,  1885.] 

Undbr  s.  45  of  the  Code  of  Criminal  Procedure,  every  owner  or  occupier^ «f4 
bound  to  report  the  occurrence  therein  of  any  sudden  death-  The  head  of  a  NaivartI 
was  convicted  and  fined  under  s.  176  of  the  Penal  Code  for  not  reporting  a  sowtald 
in  the  family-house.     Held  (following  former  decisions  of  the  Court)  that  the 
was  illegal,  because  s.  45  of  the  Code  of  Criminal  Procedure  does  not  apply  to 
of  a  house. »Qubbn-£mprbss  v.  Achutha,  1.  L.  R.,  12  Mad.  92.  [Collins,  CJ.^ 
tusami  Ayyar,  J.     Oct.  22,  1888.] 

Whbrb  one  of  several  persons  bound  to  give  information  to  the  police 
the  Criminal  Procedure  Code  gave  such  information  as  to  the  commission  of  a 

consequence  of  which  a  police-officer  arrived  in  the  village  shortly  after  thee       

Held  that  the  fact  that  other  persons  who  might  possibly  also  be  bound  to  give  f^t0t  ift*' 
formation  had  omitted  to  do  so  was  no  ground  for  their  prosecution  and  convic6ott  ill 
^  an^ffence  under  s.  176  of  the  Penal  Code.  Jn  the  Matter  of  the  Petition  of  Saski  ^tmaem 
Chuckrabutty  (I.  L.  R.,  4  Cal.  623)  relied  on. — Quben-Empress  v,  Gopal  SiHfiH,  LUKif 
20  Cal.  316.     [Pigot  and  Rampini,  JJ.    Aug.  24,  1892.] 

Every  person,  whether  within  or  without  the  presidency-towns,  aware  of  tWi  tom^ 
mission  of,  or  ofthe  intention  of  any  other  person  to  commit,  any  offence  pmii 
under  the  following  sections  of  the  Indian  Penal  Code  (namely),  121, 121  A,  122,  tl^ 
124A,  125, 126, 130,  "  143,  144,  14s,  147,  148,"  302,  303, 304,  38i,  392,  393.  394»  30|t 
397.  398.  399.  402,  435,  436.  449,  450,  456,  457,  458,  459,  and  460,  shall,  in  the  absew  , 
reasonable  excuse,  the  burden  of  proving  which  shall  lie  upon  the  person  so  awace»  Cii'm 
with  give  information  to  the  nearest  Magistrate  or  police-officer  of  such  commlsttoatt, 
intention. — Crim.  Pro.  Code  (Aft  X.  of  1882),  s.  44  as  amended  by  Act  X.  of  1894^ a,]: 
(which  inserts  the  figures  quoted). 

Every  village-headman,  village-accountant,  village-watchman,  village-poIice-oScer, 
owner  or  occupier  of  land,  and  the  agent  of  any  such  owner  or  occupier,  and  every  oQcer 
employed  in  the  collection  of  revenue  or  rent  of  land  on  the  part  of  Government  QC  the 
Court  of  Wards,  shall  forthwith  communicate  to  the  nearest  Magistrate,  or  to  the  officer 
in  charge  of  the  nearest  police-station,  whichever  is  the  nearer,  any  information  vrl^jf^lie 
may  obtain  respecting — 

{a)  the  permanent  or  temporary  residence  of  any  notorious  receiver  or  vendor  of 
stolen  property  in  any  village  of  which  he  is  headman,  accountant,  watchman,  or  police 
officer,  or  ift  which  he  pwns,  or  occupies  land,  or  is  agent,  or  collects  revenue  os  rent ; 

{b)  the  resort  to  any  place  within,  or  the  passage  through,  such  village,  of  any  (Knot 
whom  he  knows,  or  reasonably  suspects,  to  be  a  thug,  roboer,  escaped  convict,  or  pro- 
claimed offeiyler ; 

(r)  the  commission  of,  or  intention  to  commit,  in  or  near  s^ch  village^any noa^haiU 
able  offence,  or  any  offence  punishable  under  s.  143,  144,  1^5,^147,  or  1483^  the  hi^iaii 
•Penal  Code;  >X^Ji^ 

(<0  the  occurrence,  in  or  near  such  villagCof  ar!y  iu&en  or  unnatural  dealfl,  or  of 
any  death  under  suspicious  circumstances  ; 
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liP.X.]      CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.  [Sec.  177,  ,       r* 

• 

I  ^jitiie  commission  of,  or  intention  to  comihit,  at  any  place  out  of  British  India  ne£(r 
h  1^^,  any  act  which,  if  committed  in  British  India,  would  be  an  offence  puqish- 
ivaider  any  of  the  following  sections  o(  the  Indian  Penal  Code,  namely,  302,  304, 382, 
\im,  394i  39^  396/397,  398,  399.  402,  43S,  43^,  449.  4S0,  457.  4S8i  4S9,  and  460 ; 
[  {/)  any  matter  likely  to  affect  the  maintenance  of  order  or  the  prevention  of  crime 
lie  safety  of  person  or  property,  respecting  which  the  District  Magistrate,  by  general 
■edal  order  made  with  the  previous  sanction  of  the  Local  Government,  has  directed 
Ito  communicate  information. — Crim.  Pro.  Code  (Aft  X.  of  1882),  s.  45  (as  amended 
n  lil  ol  1894,  s.  I,  and  Aa  X.  of  1894,  s.  2  (j). 

I '  177.  Whoever,  being  legally  bound  to  furnish  information  on  any  subject  Presy.  Mai?. 


fsv. 
false  informa-  Ho  any  public  servant  as  such,  furnishes,  as  true,  or  Mag-  o<f  1st 
inlormation  on  tne  subject  which  he  knows  or  has  un^.  *^* 


MMl  to  ^lieve  to  be  false,  shall  be  punished  with  simple  imprisonment  for  a  Summons. 

Iliif^h  lAay  extend  to  six  months,  or  with  fine  which  may  extend  to  one  Bailable. 

mud  rupees,  qj"  with  both ;  or,  if  the  information  which  he  is  legally  bound  ^cSHir'*     a/ 
►  lespects  the  commission  of  an  offence,  or  is  required  for  the  purpose  Oj^^jB*^^^  '^t**^ 
*^  the  commission  of  ao  offence,  or  in  order  to  the  apprehension  of  an^^ 
r>  i»ith  imprisonment  of  either  description  for  a  term  which  may  extend 
fears,  or  with  fine,  or  with  both.  /#s  ^ 

ibcplanaiton, — In  sectioi^  176  and  in  thi§^  sfectfon  the, word  "offence" 

les  any  act  committed  at  any  place  out  of  British  India,  which,  if  com* 

ia  ^tish  India,  would  be  punishable  under  any  of  the  following  sec- 

ttanely,  302,  304,  382, 392,  393,  394,  395,  396,  397,  398,  399,  402,  435, 

449,  450,  457»  458,  459,  and  460;  and  the  word  ** offender  "  includes  any* 

pm  who  is  alleged  to  have  been  guilty  of  any  such  act.* 

Illusiraiions, 
(«.)  ^^.^\f(nA\\^i^t^r  knowing  of  the  commission  of  a  murder  within  the  limit  of  his  1 
M^i  wiuuliy  misinforms  the  Magistrate  of  the  district  t^at  the  death  has  occurred  by  I 
^ieat  In  consequence  of  the  bite  of  a  snake.     A  is  guilty  of  the  offence  defined  in  this  | 

I  (i>  A,  S[  village-watchman,  knowing  that  a  considerable  body  of  strangers  hps  passed 
P«b  \m  village  in  order  to  commit  a  dacoity  in  the  house  of  Z,  a  wealthy  merchant 
Hfeogki  a  neighbouring  place,  and  being  bound,  under  clause  5,  section  7,  Regulation 
k  tSdv  of  the  Bengal  Code,t  to  give  early  and  punctual  information  of  the  al^ve  fact  < 
^  ottcer  of  the  nearest  police-station,  wilfully  mi%informs  the  police-officer  that  a 
1^  of  icspicious  characters  passed  through  the  village  with  a  view  to  commit  dacoity 
icertato  distant  place  in  a  different  direction.  Here  A  is  guilty  of  the  offence  defined 
tkb  section. 


ling  punish-  ^ 

nment  for  a  ^^r 

:ode.  ^/^ 

ulent  inten-  \\a    jfu.         ^ 

ci  to  furnish  VjUTM^'^^Aii 


Rulings, 

Im  this  section  the  word  "  offence"  has  the  same  meaning  when  the  thing  punish- 
feimii0(tbe  special  or  local  law  is  punishable  under  such  law  with  imprisonment  f 
tnof  sz  months  or  upwards,  whether  witii  or  without  fine. — S.  40,  Penal  Code. 

Tonstain  a  conviction  under  s.  177  it  is  not  necessary  to  prove  a  fraudu 

III.    It  ts^quite  sufficient  if  it  is  shown  (i)  that  the  accused  was  legally  bouncit 

bnnafion,  and  (2)  that  he  furnished  as  true  what  he  either  knew  or  believed  to  be  false., 
iTeir,  pp.  48:50. 

ViLLAOB-OFFfCBRS  in  Madras  are  not  legally  bound  to  furnish  information  on  every 
liter  connected  with  their  duties.— Weir,  p.  49.  , 

Oh»  Yefto  gavg  accused  four  annas  to  purchase  a  stamp  for  him  (Yesu).    The  ac- 
Hid,  en  being  asked  his  name  by  the  stamp-collector,  said'  "  Vesu,"  irt8!^ad  of  giving 

'      ^77  — • 

•  This  explanation  has  been  added  by  Aft  III.  of  1804,  s.  5. 
t  Repealed  by  Aa  XVII.  of  1863. 
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,Sec.  177.1  CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.       [CnVjg 

his  own  name.  Held  that  this  amounted  \o  the  offence  of  j^yin^  false  infornaatioD^aifl 
s.  177,  and  not  to  the  offence  of  cheating  by  personation. — Reg.  v.  I^a'ghoJI  bin  KMp 
3  Bom.  H.  C.  R.  43.    [Couch,  C.J.,  and  Newton,  J.  Mar.  6,  1867.]^ 

S.  177  of  the  Penal  Code  does  not  apply  to  the  case  of  any  person  who  is 
by  a  police-officer  making  a  false  statement,  but  to  cases  where,  by  law,  landholders ori 
lage-watchmen  are  bound  to  give  information,  and  to  other  analogous  cases  of  "tW  fl 
description. — Qubbnv.  Luckhbb  Sinoh,  i2  W.  R.  33.     [Jackson  and  Mitter,  JJ.Mr| 
1869.] 

An  omission  to  give  information  that  a  crime  has  been  committed  docs  not, 
s.  107  of  the  Penal  C^e,  amount  to  abetment,  unless  such  omission  involves  a  braMkol 
a  legal  obligation.  A  private  individual  is  not  bound  by  any  law  to  give  infoi  milium  j 
any  offence  which  heliias  seen  cornmitted. — yuEEN  tr.  KHAtnM  Sheikh,  4B.  C.~TLtXCE| 
7.  [Loch  and  Ulover,  JJ.  Nov.  23,  1869.]  But  see  s.  44  of  the  Criminal  ProcedoeCtli 
(Aa  X.  of  iSte),  supra,  p.  136.  • 

Certain  vaccinators  were  charged  with  furnishing  false  returns  to  the|f  offidd 
rior>    The  Magistrate  found  ais  a  fact  that  the  returns  furnished  were  false,  but  i 
the  defendants  on  the  ground  that  they  were  not  "  legally  bound"  t<yfamish  inf< 


within  the  meaning  of  s.  177  of  the  Penal  Code,     held  that  s.  177  embraces  eWf  ni 
in  which  a  subordinate  may  seek  to  impose  false  information  upon  his  superioc  111 
defendants  in  the  present  case  were  public  servants,  and  part  of  the  duties  wIM 
undertook  was  to  make  true  returns  to  their  official  superior.     To  make  false  retnOH 
therefore  an  offence. — Pro.,  Dec.  21,  1871,  6  Mad.  H.  C.  R.,  Ap.,  48. 

Under  Aft  V.  of  1861,  a  police-officer  is  bound  to  communicate  information  to  U 
superior  officer  regarding  the  commission  of  a  riot  affecting  the  public  peace,  and  t» 
an  entry  thereof  in  the  diary  which  he  is  required  by  s.  44  of  that  A£t  to  keep,  m 
omission  to  give  snch  information  brings  liim  within  the  purview  of  s.  177  d  dMttai 
<Code.— In  the  Matter  ofSyed  Futteh  Mahomed,  21  W.  R.30.  [Kemp  and  Glwiw^j 
Jan.  17.  1874]  ^ 

c        To  make  a  false  entry  in  a  diary  kept  by  a  Government  servant,  and  sent  to  hisofl 
^  c'ikl  superior  in  pursuance  of  a  departmental  order,  is  an  offence  within  the  iiieaouig< 
s.  177  of  the  Penal  Code.^ViRASAMi  Mudali  v.  Reg.,  I.  L,  R.,4  Mad.  144.    ^Khidcnk 
and  Muttusami  Ayyar,  JJ.    Sep.  9,  1881.] 

A  PERSON  attempted  to  obtain  his  recruitment  in  the  police  of  a  district  by  ^vfalg 

,'   tain  information  which  he  knew  to  be  false  to  the  District  Superintendent  of  Police.    HU 

that  such  person  had  not  thereby  committed  an  offence  punishable  under  s.  177  or  a.  ll 

of  the  Penal  Code,  or  the  offence  of  attempting  to  *'  cheat,"  within  the  meaning  o£  s. 

of  that  Code.^EMPRBSS  v  Dwarka  Prasad,  I.  L.  R.,  6  All.  97.    [Tyrrell,  J.  .Sep.  25,  tf 

Thb  information  which,  under  the  second  branch  of  s.  177  of  the  Penal  Code. 

SOD  is  legally  bound  to  give  "  for  ^he  purpose  of  preventing  the  commission  of  the 

relates  not  to  the  commission  of  offences  generally,  but  to  the  commisnon  of  m 

tioular  offence.     P,  a  constable,  was  employed  to  make  his   rounds  by  night,  and 

the  houses  of  the  notorious  bad  characters  on  his  beat  who  were  under  police-sopec 

and  to  ascertain  whether  they  were  indoors  or  not.      On  one  occasion,  having  madf 

rounds,  he  falsely  stated  to  his  superior  officer  as  to  some  of  these  people  that  tbvy  h« 

been  inside  their  houses,  when,  as  a  matter  of  fact,  they  had  not.     Upon  these  facts  t)i 

Deputy  Magistrate  was  of  opinion  that  "  the  information  which  the  accused  was  require 

to  give,  and  which  he  falsely  furnished,  was  information  required  for  the  purpose  rf  p« 

venting  the  commission  of  an  offence,  and  therefore  the  offence  made  out  fell  under  tf 

second  part  of  s.  177  of  the  Penal  Code."     He  accordingly  sentenced  the  aecused  to  I 

rigoronsly^mprisoned  for  six  months.     On  appeal  the  Sessions  Judge  declined  la  intd 

fere.    An  application  was,  therefore,  made  to  the  High  Courtonbehalf  of  thead9ii9ed,a^ 

a  rule  obtained.   The  judgment  of  the  Court  (Wilson  and  Tottenham,  JJ.)  was  aa  Mk^ 

Wilson,  J. — ^The  accused  in  this  case  was  chained  and  convicted  under  s.  i77of  UmT Pm 

'    Code.    This  section  contains  two  branches.     The  first  branch  of  it  runs  thus  s  *  Wb^ 

'    ever,  being  legally  bound  to  furnish  information  on  any  subject  to  any  public  servant  a 

sych,  furnishes,  as  true,  intonation  on  the  subject  which  he  knows  or  has  reason  to  In 

,    lieve  to  be  false,  shall  be  punished  with  simple  imprisonment  for  a  term  whM  AS 

extend  to  six  months,  or  with  fine  which  may  extend  to  one  thousand. rupees,  or  wHl 

,  both.''    This  deals  with  the  simple  case  of  a  person  who,  being  bound  to  furnish  true  il^ 

\  formation  to  a  public  servant,  furnishes  false  information  to  him,  and,  under  this  pari 

'  pf  the  section,  the  maximum  punishment  is  six  months*  simple  imprisonment  with  orwitii 
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^f.  X.]        CONTEMPTS  OF  LA  WFUL  AUTHORITY,  &c.  [Sec.  178^ 

\wm.    The  second  branch  of  the  section  \s  expressed  thus:  "  Or  if  the  information    I 
leii  lie  is  legally  bound  to  give  respects  the  commission  of  an  offence,  or  is  requigsd  for    \ 
Ipnrpose  of  preventing  the  commission  of  an  offence,  or  in  order  to  the  apprehension     , 
BftoBender.  with  imprisonment  of  either  description  for  a  term  which  may  extend  to 
•  3PBtfs,  or  with  fine,  or  with  both."    The  facts  found  against  the  accused  were  these. 
|ins«  constable,  and  was  employed  on  what  is  described  as  round  duties — that  is.to 

Ek  was  his  duty  to  make  his  rounds  by  night,  and  to  call  at  the  houses  of  the  notorious 
characters  on  his  ^at  who  were  under  police-supervision,  and  to  ascertain  whether 
wnre  indoors  or  not.  And  on  one  occasion,  having  made  his  rounds,  he  falsely  stated, 
ft  sonitf  of  these  people,  that  they  had  been  inside  their  houses,  when,  as  a  matter  of 
^IIm^  had  not.     Now,  that  was  information  which  he  was  bound  to  furnish  to  a  public 
lint,  that  m  to  say.  to  hi%superiors,  and  it  is  found  that  he  wilfully  made  a  false  state- 
ll;  therefore  his  offence  comes  under  the  first  part  of  the  section.     But  he  has  been 
Bjeted  under  the  second  part  of  it  on  the  ground  that  the  information  was  required 
&e  purpose  of  preventing  the  commission  of  an  offence.     I  think  tnat  must  mean, 
tiflr  m  pflk-pose  of  preventing  the  commission  of  offences  generally,  or  rendering  tKe 
lliisaion  of  them  more  difficult,  bi^  fj^r  the  purpose  of  preventing  the  commission  of 
lejjyticular  q^Ii^SP'    That  being  so,  the  case  does  not  come  witiiin  the  second  part 
m£t  Sectio'nr    It  follows,  therefore,  that  the  sentence  which  was  passed  was  one  which 
ntnot  to  have  been  passed.     The  prisoner  was  sentenced  to  six  months'  rigorous  im* 
Bfff»p*"^  whereas  the  maximum  punishment  to  which  he  could  have  been  sentenced 
Ik  sz  months'  simple  imprisonment.     It  appears  that  he  has  already  undergone  three 
^■ths*  rigorous  imprisonment,  which  he  ought  not  to  have  been  subjected  to ;  and  there- 
Iftthe  justice  of  the  case  requires  that  the  three  months'  rigorous  imprisonment  which 
Ion  undergone  should  be  taken  as  equivalent  to  the  term  of  simple  imprisonment  to 
Idt  ak»e  he  could  have  been  legally  sentenced.     He  will,  therefore,  now  be  released 
M  hnprisonment,  the  sentence  of  six  months'  rigorous  imprisonment  which  was  passed 
li  taim  being  reduced  to  one  of  simple  imprisonment  from  the  ,date  of  the  conviction 
the  present  date — In  the  Matter  of  the  Petition  of  Panatulla:  Panatulla  v.  * 

tttM-EMPRBSS,  I.  L.  R.,  15  Cal.  586.    [Wilson  and  Tottenham,  JJ.  Dec.  21,  1887.]      ^ 

•     • 

ITCT.  Whoever  refuses  to  bind  himself  by  an  oath  ''or  affirmation'**  to  state  Court  in 
oath  when  duly    thetfuth,  when  required  so  to  bind  himself  by  a  public  JlJUJ^J^j^^^*** 
to  take  oath  by  a    servant  legally  competent  to  require  that  he  shall  so  subject  to ' 


lEcw 


bind  himself,  shall  be  punished  with  simple  imprison-  proviskins  of 
e&tfpr  a  term  which  may  extend  to  six  months,  or  with  fine  which  may  extend  J^^<^||,m5|J^ 
one  dipusand  rupees,  or  with  both.  in  Court), 

When  any  such  offence  as  is  describecnn^!^75^78!^^^8o,  or  228  of  the  Indian  ^r  Mag.  ^ist 
Ml  Code,  b  committed  in  the  view  or  presence  of  any  Civil,  Criminal,  or  Revenue  Court,  or  2nd  class. 
I  Court  may  cause  the  offender,  whether  he  is  a  European  British  subject  or  not,  to  be  Uncog. 
Itteed  in  custody ;  and  at  any  time  before  the  rising  of  the  Court  on  the  same  day  may,  if  Summons. 
Hihdcs  fit,  take  cognizance  of  the  offence,  and  sentence  the  offender  to  fine  not  exceeding  l^il^^« 
l^^adred  rupees,  and  in  default  of  payment,  to  simple  imprisonment  for  a  term  which  ^5^^^"*^* 
iit^  extend  to  one  month,  unless  such  fine  be  sooner  paid.    Nothing  in  s.  443  or  444  Shall  ^*''^>^' 
^deeoied  to  apply  to  proceedings  under  this  section. — Crim.  Pro.  Code  (Ad  X.  of)  1882,  • 

UwiiR  s.  8  of  the  Oaths  A^  (X.  of  1873),  if  any  part^  to,  or  witness  in,  any  judicial 
^oeet£ag  offers  to  give  evidence  on  oath  or  solemn  affirmation  in  any  form  common 
MMgit,  or  held  binding  by,  persons  of  the  race  or  persuasion  to  which  he  belongs,  and 
Kiqyi^piant  to  justice  or  decency,  and  not  purporting  to  affect  any  third  ^rson,  the  « 

lowtmi^.  if  it  thinks  fit,  notwithstanding  anything  contained  in  the  Oaths  A6t,  tender 
|dio«th  or  afiirmation  to  him.  Under  s.  12  of  the  Oaths  Adt  (X.  of  1873),  if  the  party 
rmtness  refuses  to  make  the  oath  or  solemn  affirmation  referred  to  in  s.  8  of  the  said 
0L  he  shall  not  be  compelled  to  make  it,  but  the  Court  shall  record,  as  p^  of  the  pro- 
leuags,  the  nature  of  the  oath  or  affirmation  proposed,  the  facts  that  he  was  asked  whe- 
kerkevouldroake  it, ! 


galorhis  refusal. 


and  that  he  refused  it,  together  with  any  reason  which  he  may 


•The  words  quoted  have  been  inserted  by  the  Oaths  Aft  (X.  of  1873),  s.  15. 
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•       ^       .Secs.  179,  i8o.]     CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.    [ChAf.X- 

Court  n  179.  Whoever,  being  legally  bound  to  state  the  truth  on  any  snbjdtt  iff 

which  offence  Refusing  to  answer  a  pub-  any  public  servant,  refuses  to  answer  any  quLQIioa! 
subject  to  *  '-^  servant  authorized  toques-  demanded  of  biDi  touching  that  sQbje«t  by  SQcbpAi 
provisions  o£  ^°^'  '^^^  WwwOUvi  «v-^  lie  servant,  in  the  exercise  of  the  legal  powers  cIsoM 
ch.  35;  or  (if  public  servant,  shall  be4)unished  with  simple  imprisonment  for  a  term 
"^  In^Cou'rt)  ^^y  extend  to  six  months,  or  with  fine  which  may  extend  toone  thousand 


Presv.  Mag.  or  with  both 

or  anSlaL,  When  any  such  offence  as  is  described  in  s.  175,  178,  179,  180,  or  228  of*the  laliaft 

Uncojr,        '  Penal  Code,  is  committed  in  the  view  or  presence  of  any  Civil,  Criminal,  or  RevenoieCoad^ 

Summons.  the  Court  may  cause  the  offender,  whether  he  is  an  Europe^  British  subject  or  DOl>tobe 

Bailable.  detained  in  custody ,  and  at  any  time  before  the  rising  of  the  Court  on  the  same  ^ytaaj^ 

Notcomp.  if  it  thinks  fit,  take  cognizance  of  the  offence,  and  sentence  the  offender  to  fine  not  ex- 


Sanction.        .  ceeding  two  hufidred  rupees,  and,  in  default  of  payment,  to  simple  imprisonment  for  dfWfll 
f         ^^JC\>AVhich  may  extend  to  one  month,  unless  such  fine  be  sooner  paid.     Nothing  in  3.44301 
\i  \^^\'\j^^^    IS     444  shall  be  deemed  to  apply  to  proceedings  under  this  section. — Crim.  Pro.  Code  (Ai^X 
^  '*^  \  v^U\-of  i88a),  s.  440.  -      • 


w  V^^-^"^       I  Under  s  165  of  the  Evidence  A61  (I.  of  1872),  a  Judge  has  the  power  of  askup  mfe* 

1 .  1^  t  l^^^i't  questions  to  a  witness,  if  he  does  so  in  order  to  obtain  proof  of  relevant  fads;  W^ 
if  heasks  questions  with  a  view  to  criminal  proceedings  being  taken  against  the  wttnesStlfee 
witness  is  not  bound  to  answer  them,  and  cannot  be  punished  for  not  answering  themsa- 
der  s.  i79of  the  Penal  Code. — Quben-Emphbss  v.  Hari  Lakshman,  I.  L.  R.,  10  Bom.  1^ 
[Naoabhai  Haridas  and  Wedderburn,  JJ.  Oct.  14,  1885.] 

A  COMPLAINT  was  filed  By  Ganesh  Ndr^yan  SAthe,  in  the  Court  of  the  Diatrict  lift« 
*     gistrateof  Poona,  against  Bdlkrishna  Govind  Sindekar  and  five  other  mimlatdirs.daFg. 
ing  them  with  purcnasing  judicial  offices  through  the  instrumentality  of  one  HanmastiaA 
Jdghfrddr,  who  was  alleged  to  have  had  influence  with  Mr.  A.  T.Crawford,  Revenue  CoA« 
missioper,  C.  D.    It  was  held  that,  as  a  general  rule,  any  person  having  knowled|Ke  of  tlM 
^*cocnmission  ofan  offence  may  set  the  law  in  motion  by  a  complaint,  even  though  hetsodl 
personally  interested  or  affected  by  the  offence.      The  exceptions  to  this  ruft,  of  whick 
ss.  195  and  198  of  the  Criminal  Procedure  Code  are  examples,  are  exceptions  created  I9 
stahite.      There  is  nothing  in  the  Code  showing  an  intention  to  confine  prosecutions  tB 
.  #  the  persons  directly  injured.    Where  the  offence  charged  is  a  "warrant"  and  not  a  "SM 
'^    '  I  roons**  case,  a  Magistrate  ought  to  proceed  with  the  inquiry  or  trial  in  spite  of  the  wHI 

ij  ¥t/*  drawal  of  the  complainant,  if  he  finds  the  elements  of  an  offence  on  the  facts  set  forth  ii 

1^        '*'  i    /  0  *^®  complaint,     S.  2^ of  the  Code  of  Criminal  Procedure  applies  only  to  a  ''summons 
T  '1/        f*  case.    5gm&/g.— aA  Cgmplainant  is  not  a  witness  punishable  for  refusal  to  answer  under  i 

I  dSj^f  ^hA  rnH^^PWBIpFfTWgWTIlWTPI^  re  Ganesi 

.    *  '  I    Naravan  Sathe,  I.  L.  .R.,  13  Boip.  600.    tScottarSfjardme^^ 

Ditto.  180.  Whoever  refuses  to  sign  any  statement  made  by  him,  when  requir 

o  f   •     *    •      .  *        *      ed  to  sign  that  statement  Ky  ^  jiuhWr  ^fyj^nt  legallj| 

Refusmg  to  sign  statement.  ^°  ^  *  •      ^u   *  u      u  n  ^-       Ju   I   il*_     i\ 

**      ^  competent  to  require  that  he  shall  sign  that  statement 

shall  be  punished  with  simple  imprisonment  for  a  term  which  may  extend  to  three 

months,  or  with  fine  which  may  extend  to  fivQ  hundred  rupees,  or  both. 

Where,  in  the  course  of  a  revenue-inquiry,  the  accused  made  a  deposittoa,  bui 
refused  to  sign  it,  it  was  held  that  such  refusal  did  not  constitute  an  offence  punishabi 
under  s.  180. — Mad.  H.  C.  Rulings,  Jan.  18,  1870. 

An  acdised  person  who  refuses  to  sign  a  statement  made  at  his  trial  in  cnswer 
questions  put  by  the  Court  commits  no  offence  punishable  under  s.  180  of  the  Pen; 
Code. — Imperatrix  v.Sirsapa,  I.  L.  R.,  4  Bom.  15.    [Westropp,  C.J.      Aug.  5,  1^77." 

When  any  such  offence  as  is  described  in  s.  175,  178,  179,  180,  or  228,  Penal  Code, 
is  committed  In  the  view  or  presence  of  any  Civil,  Criminal,  or  Revenue  Court,  the  Court 
m^y  cause  the  offender,  whether  he  is  an  European  British  subjept  or  «>t,  to  be  detained 
in  custody;  and  at  any  time  before  the  rising  of  the  Court  on  the  same  day  may,  if  it 
thinks  fit,  take  cognizance  of  the  offence,  and  sentence  the  offender  to  fine  not  ^ceediog 
two  hundred  rupees,  and,  in  default  of  payment,  to  simple  imprisonment  for  atefift  which 
may  extend  to  one  month,  unless  such  fine  be  sooner  paid. — Crim.  Pro.  Code  (Act  X.  of 
1882),  s.  480. 
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ltiAP:X.]      CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.   '        [Sec.  i8i.         ^   m^ 

•  •  •  * 

W  Hie  Court  io  any  case  considers  that  a  jSerson  accused  of  any  of  the  offences  refer- 
|to  \m  s.  480  (of  Aft  X.  of  1882),  and  committed  in  its  view  or  presence,  should  be  im- 
beiml  otherwise  than  in  default  of  payment  of  fine,  or  that  a  fine  exceeding  two  Rund- 
lApees  should  be  imposed  upon  him,  or  such  Court  is,  for  any  other  reason,  of  opinion 
lltWcase  sbouM  not  be  disposed  of  under  s.  480  (of  Aft  X.  of  1882),  such  Court,  after 
wniim^  the  facts  constituting  the  offence,  and  the  statement  of  the  accused  as  herein- 
fve provided^  may  forward  the  case  to  a  Magistrate  having  jurisdiction  to  try  the  same, 
■1  may  require  security  to  be  given  for  the  appearance  of  such  accused  person  before  such 
Eilgistratc,  or,  if  sufficient  security  is  not  given,  shall  forward  such  person  under  custo* 
rto  Mch  Magistrate.  The  Magistrate  to  whom  any  case  is  forwarded  under  this  section 
■9  proceed  to  hear  the  complaint  against  the  accused  person  in  the  manner  hereinbe- 
Htpionded^-Crim.  Pro.  Qode  (Aft  X.  of  1882),  s.  482. 

I     A  MBRB  refusal  to  sign  a  receipt  for  a  summons  is  not  a  offence  under  s.  173  or  s.  180  "^ 
Iftt  Penal  Code. — Queen-Empress  v.  Krish.sa  Gobinda  Das,  I.  L.  R.,  20  Cal.  358. 
r^md  R^fnpini,  JJ.     Aug.  25,  1892.] 

I     181.  Whoever,  being  legally  bound  by  an  oalh  *'  or  affirmation  "*  to  state  Ct.  of  Se%, 

Fabesutement  on  oath  to     ^^^  ^ruth  on  any  subject  to  any  public  servant  or  other  l^"^^^^^*     . 

McKTvant  or  person  au-     person  authoDzed  by  law  to  administer  such  oath  "  or  ,8^  class. 

gittd   to  «admmtster  an    affirmation,"*  makes  to  such  public  servant  or  other  Uncog. 

**  person  as  aforesaid,  touching  that  subject,  any  state-  3^fj^i°*' 

IBat  which  is  false,  and  which  he  either  knows  or  believes  to  be  false,  or  does  Not  comp. 

OtbeBeve  to  be  true,  shall  bs  punished  with  impi  isonmentof  either  description  Sanction. 

H  a  term  which  may  extend  to  three  years,  ag^hall  also  be  liable  to  fine.         ^  ^  /^%^  At 

&,  161  app^i^  to  raaea  in  w^hich  the  proceedings  are  j|Q^^^udiciaLchaKyyfiL  such  l^W'J  *4>^»^^^ 
tBtoCttdings  before  a  (^ommisgion^r  of  lncome-ta3r'''''^WBoWWR>HegaH^ound  to 
hiethe  truth  where  the  officer  who  administers  tne. oath  is  trying  a  case  wholly  beyond  r 

Ijvrisdictton  — In  re  Andy  Chetty,  2  Mad.  H.  C.  R.  438.  [Frere  and  Innes,  JJ.  Aug. 

T«t  illaking  of  ^  false  return  of  service  of  summons  is  ^n  offence  punishable,  not  un-  V^ 
VS.  181,  but  under  s.  193,  ot  the  fenal  Code,  anJ  is  cognizable  by  the  Court  ot  Session 
bne,— QuEBN  ».  Shama  Churn  Roy,  8  W.  R.  27.     [Jackson  and  Hobhouse,  JJ.    June 
ti8a7.J    But  see  4  Mad.  H.  C.  R.,  Ap  .  i8,  iV^.  /flS  ^^^ 

A  CONVICTION  under  s.  181 ,  Penal  Code,  is  good,  though  the  offence  falls  within  s.  193.  '  '  . 
^  a  imtpfifip  ^^flr^f f  s.  i8i.  which  awards  no  term  of  imprison gient.  is  illegal. — Pro.,  iS'I 
loT.  14.  1868.  4  Mad.  H.T:.  R.,  Ap.,  18.  But  see  Queen  v.  Shama  Churn  Roy,  8 
I?.  R.  27,  iK^rfl. 


Where  a  false  statement  is  made  in  a  stage  of  a  judicial  proceeding  before  a  Magis- 
btet  he  ought  not  to  convict  under  s.  181,  but  commi^to  the  Sessions  under  s.  193.  A 
ponviction  under  s.  18 (  for  making  a  false  statement  in  a  stage  of  a  judicial  proceeding 
bsheld  to  be  illegal. — Queen  v.  Nussurooddeen  Shazwal,  ii  W.  R.  24.  FNorman  and 
k|>(».JJ.    Mar.  25,  1869.] 

When  an  offence  under  s.  lo^  of  the  Penal  Code  is  eg|j|bl|gjj|j^  a  conviction  under  I 
L  iR^  jg  jlUg^]  When  the  accused  made,  on  solemn  aSmnatior^^tatement  before  an  • 
bcoque-tax  Commissioner,  which  statement  the  accused  knew,  or  had  reason  to  believe, 
b  be  incorrect,  it  was  held  that  such  statement  amounted  to  the  offence  of  giving  false 
•"Meiice  in  a  judicial  proceedinsf  under  s.  iq*^  of  the  Penal  Code,  and  was,  therefore,  not 
^^[oixableDy  a  tulftPOwer  Magistrate,  as  It  could  not  be  treated  as  constituting  an  of- 
pioetri4>le  under  s.  181  of  the  Penal  Code  (making  a  false  statement  to  a  public  ser- 
pat).— Reg.  v,  Dayalji  Endarji,  8  Bom.  H.  C.  R.  21.  [Lloyd  and  Kembalf,  JJ.    April 

^  &5i,ch.6of  Actl.of  1879,  enacts  that,  ^'subject  to  such  rules  as  may  be  made  by  the 
Pwemor-General  in  Council  as  to  the  evidence  which  the  Collector  may  require,  al- 
pswce  shall  be  made  bv  the  Collector  for  impressed  stamps  spoiled  in  th#  cases  herein- 
Iftcr meationed," &c.  According  to  a  rule  made  with  reference  to  that  section,  "the 
MBectorinay  require  every  person  claiming  a  refund  under  ch.  6  of  the  said  Act,  or  his 
wljr«itiK>rized  agent,  to  make  an  oral  deposition  on  oath,"  &c.  Held,  therefore,  that  the 

•  The  words  quoted  have  been  inserted  by  the  Oaths  A6t  (X.  of  1873),  s.  15. 
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Collector  himself  is  the  officer,  and  no  oth^r,  to  whom  power  is  given  by  law  tnmwhi 
quiries  into  applications  for  allowances  for  spoiled  stamps,  to  take  evidence  on  oatliitn 
fererite  thereto,  and  to  grant  or  refuse  such  applications,  and  he  cannot  delegate  htsaoliM 
ity  in  the  matter.  Held,  therefore,  where  a  person  had  applied  foT  a  refund  uodar  db| 
of  A^  I.  of  1879,  and  the  Collector  made  over  the  application  for  inquiry  to  a  Jkft^ 
Collector,  that  the  Deputy  Collector  was  not  entitled  to  put  the  witnesses  produced l)f  ft 
applicant  on  their  oaths,  and  consequently,  in  reference  to  the  statements  of -such  w'r~ 
•e  under  s.  181  or  s.  193  of  the  Penal  Code  was  sustainafele.— Enp, 
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MoTMation  as  an  offence,  not  against  the  individaal  charged,  but  against  the  public  ser* 
mnt  to  whom  the  false  information  was  given.  To  constitute  an  offence  under  s^  i8s, 
Penal  Code,  the  information  given  must  be  information  which  the  informer  knew  or  be* 
lered  to  be  fals^,  and  it  must  be  proved  that  he  gave  it  with  such  knowledge.  Thus, 
bfaere  A,  out  of  malice  to  B,  gives  C,  a  public  servant,  false  information  intended  to 
njore  B,  B  cannot  prosecute  A  criminally  under  s.  182  without  C's  consent. — Revision 
0F  Proceedings  in  the  case  of  Moulvy  Abdool  Luteef,  9  W.  R.  31 ;  s  Wym.  37. 
[Loch  and  Hobhouse,  }J.  Mar.  10,  1868.]  See  Qiteen  v.  Hurree  Ram,  3  N.-W.  P.  194, 
Infra, 

WHERt  a  Deputy  Magistrate  instituted  proceedings  against  a  complainant  and  his 
witnesses  for  preferring  a  false  charge  of  theft  before  him,  it  was  held  that  he  could  not 
OAerely  rely  on^he  decision  ira^he  theft-case,  but  was  bound  to  prove  the  falsity  of  the  com- 
plaint of  theft  in  the  presence  of  the  accused — Queen  v.  Ram  Dass  Boistub,  ii  W.  R. 
JS-    Jackson  and  Mark  by,  JJ.    April  6,  1869.]  ^ 

Statsmi^ts  made  by  a  prisoner  for  the  purposes  of  his  defence  cannot  be  held  to  be 
*  infortnation  given  to  a  public  servant "  within  tha  meaning  of  s.  182  of  the  Penal  Code.-^ 
BuBENv.  DariaKi^n,2N.-W.  P.  i28.[Turner,  Offg.  C.J.,AndSpankie,J.  April  2,  1870. 

In  a  case  in  which  a  false  charge  was  brought,  a  Magistrate  gave  the  accused.  A,  per- 
nission  under  s.  195,  Code  of  Criminal  Procedure,  1882,  to  prosecute  the  complai  nant,B, 
}f  an  offence  under  s.  211,  Penal  Code.  The  Magistrate  tried  the  complaint  of  A  as  a 
»m plaint  under  s.  21 1,  but  he  subsequently  framed  a  charge  against  B  under  s.  182,  Penal 
Code,  and  punished  him  under  that  section.  Held  with  reference  to  s.  195,  Code  of 
urimina]  Procedure,  1882,  that  the  offences  under  ss.  182  and  21 1,  Penal  Code,  being 
affences  under  ch.  14  of  the  Code  of  Criminal  Procedure,  1882,  the  Magistrate  was  wrong  in 
framing  the  charge  under  s.  182  without  obtaining  the  previous  sanction  of  the  Criminal 
Court  which  heard  the  previous  complaint  of  B. — Raj  Kumar  tr.  Kirti  Ojha,  13  W. 
R.  67 ;  7  B.  L.  R.  29.     [Loch  and  Hobhouse,  JJ.     April  30,  1870.] 

Undbr  the  above  section  the  gist  of  the  offence  consists  in  the  f^^<Rr\ij^fx'»  inten(idm.\i  |     -^    JL*      * 
yiving  thcf  is^\^  inff^fl^atjg"-     J^he  offen^^  ^^  *^«^  roftifm^i  of  the  l&wful  aulHofity  otthe    I     Wwl^ 
^bhc  WfV^p^y  moving^im  to  ug«  hi«  aut^ori^y  wrongfuny'     It  is  againsi  lU^  puUliu* J       V#*  ji       ^ 
lervant  Xiisi  it  is  commitfed,  and  it  is  complete  directly  tne  false  information  is  given  irre-  *  ^ 

$pectively  of  the  results  which  may  actually  follow  the  action  that  may  be  taken  upon  it. 
Fhe  specific  injury  that  may  result  to  the  person  in  respect  of  whom  the  information  is 
pven  is  a  distinct  matter.  And  so  it  was  held  that  no  ground  for  a  complaint  of  giving  I  r  ylW 
aisc  information  to  a  public  servant  under  this  section  exists  on  the  part  of  any  one  but  |  \^ 
ibe  public  servant  against  whom  the  offence  was  committed. — Queen  v.  Hurree  Ram, 
J  N.-W.  P.  194.  [Turnbull,  J.  July  29,  1871.J  See  In  re  Mauhy  Abdool  Luteef,  9  W. 
^21,  supra.  '  '  ^ 

Where  a  person  was  accused  under  s.  182  of  the  Penal  Code  with  having  given  false 
oforroation  to  a  head-constable,  it  was  held  that  the  provisions  of  s.  168  of  the  Code  of 
Criminal  Procedure  had  been  sufficiently  complied  with,  inasmuch  as  the  Lower  Appellate 
Court  stated  in  its  judgment  that  "  the  case  had  been  forwarded  under  s.  182  by  the  officer 
n  charge  of  the  District  Superintendent's  office" — the  District  Superintendent  being  the 
>ffiyal  superior  of  the  head  constable.— Queen  v.  Grish  Chundbr  Sircar,  19  W.  R.  33. 
Glover  and  Mitter,  JJ.  Feb.  17,  1873.]  Follows  Queen  v.  Ramoolam  Singh,  ii  W. 
R.  22.  But  see  the  requirements  of  the  corresponding  section  of  the  present  law  (9.  195 
a  the  Code  of  Cnmioal  Procedure,  1882),  infra,  p.  148. 

A  DEPUTY  Magistrate  has  no  power  to  question  an  order  made  by  his  superior,  sanc- 
tioning a  prosecution  under  ss.  182  and  21 1  of  the  Penal  Code.  Whether  such  sanction 
has  been  rightly  or  wrongly  given  is  a  question  for  the  accused  to  raise  before  a  compe- 
tent Con^. — Empress  v.  Irad  Ally,  I.  L.  R.,  4  Cal.  869 ;  4  C.  L.  R.  413.  [^inslie  and 
Brooghton,  JJ.     April  3,  1879.] 

An  offence  under  s.  21 1  of  the  Penal  Code  includes  an  offence  under  s.  182 ;  it  is  there- 
fore op^  to  a  Magistrate  to  j^roceecf  under  either  section,  although,  in  cases  of  a  more  se- 
rious nature,  it  may  be  that  the  proper  course  is  to  proceed  under  s.  211. — Bhookteamit. 
Hekra  Kolita,  L  L.  R.,  5  Cal.  184.    f  Ainslie  and  Broughton,  JJ.    April*26,  1879.] 

Where  a  pereon  has  instituted  a  charge  found  to  be. false  by  the  police,  a  Magistrate, 
except  under  exceptional  circumstances,  is  not  justified,  merely  on  a  perusal  of  a  police-     {^  ^^^ 
report,  ^^ich  has  found  a  charge  made  to  be  false,  in  prosecuting  the  person  by  whom      "   • 
such  charge  was  preferred,  summarily  under  s.  182  of  the  Penal  Code,  but  should  proceed 
Qoder  s.  3ii.    When  a  charge  is  pronounced  false  by  the  police,  no  proceedings  should 
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be  taken  by  a  Magistrate '^(^  motu,  until  i  reasonable  interval  has  shown  that 
platoant  accepts  the  results  of  the  investigation. — In  the  Matter  of  Russick  LauHom 
lick/ 7  C.  L.  R.  38a.     [Garth,  C.J.,  and  Maclean,  J.     Nov.  17,  iSB^']  J 

S.  182  does  not  apply  where  the  public  servant  misinformed  is  only  coinpeteiilto|H8 
(and  passes  on)  the  information,  and  the  power  to  be  exercised  by  him  cannot  tsB^lMf 
direct  or  immediate  prejudice  of  the  person  against  whom  the  information  ^J^^^VK 
Queen  v.  Periannan  and  Queen  v.  Naraina^  I.  L.  R.,4  Mad.  241.  ,The  foUoww^idHt 
report  of  these  two  cases  :  "  The  facts  in  these  cases,  which  were  referred  by  the  Ubilf 
Magistrate  of  Salem  for  the  orders  of  the  High  Court,  on  the  ground  that  the  bco  ''^' 
therein  were  illegal,  are  sufficiently  set  out,  for  the  purpose  of  this  report,  in  the  j 
of  the  Court  (Innes  and  MuttusamiAyyar,  JJ).  Judgment:  The  materi^  farts  m  lUi 
case  are  as  follow:  Complaint  was  made  to  the  Village- M%istrate  that  certain  ^"  "  ^ 
were  beaten,  and  that  jewels,  exceeding  Rs.  10  in  vaJue^  were  taken  from  the 
beaten.  The  Village- Magistrate  repoitMl  the  matter  at  the  police-station,  and  the 
officer,  after  inquiry,  referred  the  cases  as  false  to  the  Sub- Magistrate  of  Va^iyamfaadL  I« 
doing  so  he  asked  for  sanction  to  prosecute  the  complainants  under  s.  182  (giving  f&e in- 
formation to  a  public  servant  with  intent  to  cause  him"to  use  his  lawful  power  to  the ii^MF 
of  another  person).  The  Sub-Magistrate  accorded  sanction,  and  subsequently  miM 
tried,  convicted,  and  punished  the  accused  for  ah  offence  under  s.  182.  The  Distrfel  Vsh 
gistrate  submits  that  the  proceedings  are  illegal,  on  the  grounds  (i)  that  the  Villji^t  Mi- 
gistrate  to  whom  the  information  was  given  had  no  power  in  the  case  j  (a)  that  »e  S«b- 
Majgistrate  had  no  power  to  give  sanction,  as  he  was  not  the  public  servant  to  wboditt* 
information  was  given.  We  are  unable  to  concur  in  the  opinion  of  the  District  Magiitaie. 
Two  questions  appear  to  us  to  arise  on  the  case  :  ist,  is  s.  182  applicable  to  the  dvcatt* 
stances  ?  and,  2nd,  was  anything  further  required  than  what  was  done  to  render  the  fM* 
secution  legal  ?  We  think  the  words  '  to  use  his  lawful  power'  in  s.  182  refer  to  «■« 
power  to  be  exercised  by  the  officer  misinformed,  which  shall  tend  to  some  direct  aailB* 
Mediate  prejudice  of  the  person  against  whom  the  information  is  levelled.  They  4»M^ 
we  think,  apply  to  such  prejudice  as  might  eventually  arise  in  consequence  pf  cerllihilfltMi 
Ue^s  intermediate  steps  to  be  taken  by  the  misinformed  officer,  such  as  were  taken  iftlli 
*  present  case,  where  all  that  the  misinformed  officer  did  or  could  do  was  to  past  oa  theli*- 
formation.  As  to  the  other  question,  we  think  all  was  done  that  was  necessary.  TkefMUit 
servant  himself  complained,  which  is  sufficient  to  satisfy  the  requirements  of  the  section  ^1^ 
t  Criminal  Procedure  Code,  corresponding  with  s.  195,  Act  X.  of  1882) ;  and  if  it  wopivit 
so,  the  Village- Magistrate  may  be  said  to  be  subordinate  to  the  Second-class  Magutnl^ 
and  the  sanction  of  the  Second-class  Magistrate  woufd  be  sufficient.  We  shall  nottiae- 
Coreinterfere."— Queen  V.  Periannan  and  Queen  v.  Naraina,  I.  L.  R.,  4  Mad.  241.  tlmia 
and  Muttusami  Ayyar,  JJ,     Nov.  14   18,  1881.] 

M  falsely  informed  the  Collector  of  a  district  that  certain  zemindars  had  nsirpe^ 
possession  of  certain  land  belonging  to  Government,  with  the  intent  "  to  give  trodbfe  to 
such  zemindars,  and  waste  the  time  of  the  public  authorities."  Held  that  inasmuch  tf 
such  information  was  no  more  than  an  expression  of  a  private  person's  belief  that  the  Col- 
lector might,  if  he  chose,  sustain  a  civil  suit  with  success  against  such  zemindars,  and  as, 
had  the  Collector  agreed  with  the  informant,  the  result  would  not  have  been  that  be  w^^ 
have  used  his  lawful  power  as  a  Collector  or  as  a  Magistrate  to  the  injury  or  aaaoyaAce 
of  such  zemindars,  or  that  he  would  have  done  anything  he  ought  not  to  have  done,  M 
had  not  committed  an  offence  under  s.  182  of  the  Penal  Code. — Empress  v.  MADm^Lt 
R.,  4  All.  498.     [Tyrrell,  J.    June  21,  1882.] 

K  MADE  a  report  at  a  police-station  accusing  R  of  a  certain  offence.     The  police  haT* 

I    ing  reported  to  the  Magistrate  having  jurisdiction  in  the  matter  that,  in  their  opinion,  the 

I    offence  wa»not  established,  the  Magistrate  ordered  the  case  to  be  ••shelved."     I^then  prt- 

I    ferred  a  complaint  to  t  h^lay  strate.  again  accusing  R  of  the  offence.    The  Magistratere- 

/   jected  the  complaint  witn  re/erence  io  the  police-report.    Subsequently  R,  with  the^aoc- 

I    tion  of  the  police-authorities,  instituted  criminnal  procedings  against  K,  under  s.  182  of 

I     the  Penal  Code,  in  respect  of  the  report  which  he  had  made  at  the  police-station,  and  J^ 

\    wasconvictedunder  thatjection.    Held  that  before  proceeding  against  K  the  MagistEad^ 

1  should  have  luiiy  investigated  and  sifted  his  complaint  for  himself,  anSi  should' not  liave 

I  abrogated  the  functions  imposed  on  him  by  law  because  the  police  had  reported  ajainst 

I  the  entertainment  of  the  case.    The  views  expressed  in  Govt.  v.  Karimdad  (I*  L*  Bn 

\  6  Cal.  496)  concurred  in.    Held,  also,  that  K's  conviction  under  s.  182  of  the  Penal  Code 

I  was  illegal,  as  the  Magistrate  had  no  power  to  entertain  a  complaint  under  that  sectioi 
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i  tj^  instance  of  R,  the  application  of  s.  182  and  the  institution  of  proa^^u^j^a  unfkr 
>  faring^  limited  to  the  public  servai^t  against  whom  the  offence  has  been  committed  or  to 
|b  oflKial  superior  as  mentioned  in  s.  467  of  Act  X.  of  1872  (or  s.  195  of  Act  X.  of  1882) , 
lad  it  not  beine  intended  that  those  provisions  should  be  enforced  at  the  instance  of  pri- 
piCSDoft.  Moreover^  if  K's  complaint  was  fal^^p^his  offence  was  ayainat  R^^  and  not 
"^**'ff  ff*rM*flff^Yft'81^  wt^om  the^  complaint  wafl  f^a^e.'and  ^ell  within  s.  2*11  01  cne 
b.  Ordered  that  the  complaint  made  by  tv  should  be  investlgatec^. — IjTmprIss 
tSHAN,  I^L.  R  ,  s  All.  36.  [Straight,  J.  July  5,  1882.]  Overruled  by  Empress 
ifWidJCiskore,  I.L.  R.,  8  All.  382,  m/rtf,  last  para.  Dissented  from  in  Poonit  Singh  v. 
hdk$B^pi,  I.  L.  R  ,  13  Cal.  270,  infra,  p.  146. 

WttBKB  a  person  specifically  complains  that  another  man  has  committed  an  offence, 
id  does  so  wisely  with  tht>object  of  causing  injury  to  that  person,  he  is  guilty  of  making 
ifysecbarge  of  an  offence  under  s.  21 1  of  the  Penal  Code,  and  not  under  s.  182. — Empress 
^^IKjvii,  I.  L.  R.,  7  Bom.  184.     [West  and  Pinhey,  JJ.     Nov.  2,  i882.]« 

I  COM^AiNBD  to  the  police  that  she  had  been  raped  by  R.  The  police  having 
mw^td  the  charge  to  be  false,  criminal  proceedings  were  instituted  against  her  under 
L  ids  of  the  Penai  Code.  In  the  meantime,  J  made  a  complaint  in  Court,  again  charging 
l«itli  rape.  This  complaint  was  not  disposed  of,  but  the  proceedings  against  her,  under 
k  i8>  of  the  Penal  Code,  were  continued,  and  she  was  eventually  convicted  under  that 
Cttioa.  HHd  (setting  aside  the  conviction,  and  directing  that  J's  complaint  should  be 
IbpoMd  of),  that  such  complaint  should  have  been  disposed  of  before  proceedings  were 
*tt  against  her  und-r  s.  182.— Empress  tr.  Jumni,  I.  L.  R.,  5  All.  387.  [01<meld,  J. 

The  accused  was  charged,  in-  the  alternative,  by  the  trying  Magistrate,  as  follows : 
't  W.  W.  Drew,  Magistrate,  first  class,  hereby  charge  you  Ramji  Sajabarao,  as  fol- 
m:  'That  you,  on  or  about  the  13th  day  of  October  1882,  at  Nandarpada,  stated  that 
Ml  M  seen  Vishnu  Vaman  and  Mahadu  Lakshman  carrying  teak-wood  from  GoHfe 
hrasttp  Narayan  Ramchandra.  range-forest- officer,  and  on  14th  February  1885  you  stated 
HoatSl  before  the  First-class  Magistrate  at  Pen,  at  the  trial  of  these  persons,  that  you  did 
see  wjiere  they  had  brouc^ht  the  wood  from,  and  thereby  committed  an  offence  punfsh*' 
nder  s.  182  or  s.  193  ofthe  Penal  Code  (A6t  XLV.  of  i860),  and  within  my  cogni- 
;  and  1  hereby  direct  that  you,  Ramji  Sajabarao,  be  tried  by  the  said  Court  on  the 
charge.' "  At  the  trial  the  accused  asserted  the  truth  of  the  former  of  these  two 
itets,  and  denied  having  made  the  oiher.  The  Magistrate  was  unable  to  find  which 
them  was  false,  and  convicted  the  accused,  in  the  alternative,  either  under  s.  182  or 
^  193  of  the  Penal  Code  (Act  XLV.  of  i860).  Held  that  the  charge  was  bad  in  law,  being 
b  alternative  charge  in  a  form  forbidden  by  s.  233  of  the  Criminal  Procedure  Code  (Act 
X.  of  1882),  which  directs  that,  for  every  distinct  offence  of  which  any  person  is  charged, 
Beie  shall  be  a  separate  charge.  Nor  could  the  accused  be  tried  upon  a  charge  framed  " 
■the  alternative  as  in  the  form  given  in  Sch.V.-XXVIII.  (4)  of  the  Criminal  Procedure 
Code  (Act  X.  of  1882).  For,  upon  the  facts  alleged,  there. was  no  way  of  charging  him 
^  one  distinct  offence  on  the  ground  of  self-contradiction.  He  could  not  successfully 
R  chamd,  under  s.  193  of  the  Penal  Code  (Act  XLV.  of  i860),  on  contradictory  state- 
pints,  because  he  only  made  one  deposition,  in  which  there  were  no  discrepancies;  and, 
iiaulariy^  be  could  not  be  charged  under  s.  182  of  the  Penal  Code,  for  he  only  once  eave 
^iforouikm  to  a  public  servant.  Held,  also,  that,  having  regard  to  ss.  225,  232,  and537 
•f  the  ^Criminal  Procedure  Code  (Act  X.  of  1882),  the  accused,  convicted  upon  such  a 
pliarge,  must  be  held  to  have  been  misled  in  his  defence,  and  his  conviction  and  sentence 
Rvened.  In  charges  founded  upon  supposed  contradictory  statements,  every  presump- 
BO8  in  ^vour  of  the  possible  reconciliation  of  the  statements  must  be  made.  Under 
I.  iTioithe  Forest  Act  (VII.  of  1878),  a  forest-ofBcer  is  a  public  servant  witMn  the  mean- 
iiif  oltiie  Penal  Code  (Act  XLV.  of  i860).  Any  information  given  to  him  with  the  in- 
NtiiMttHooed  in  s.  182  of  the  Penal  Code  is  punishable  under  that  section,  whether  that 
MniiMtion  is  volooteered  by  the  informant,  or  is  given  in  answer  to  questions  put  to  him 
nr  that  officer  .—Queen-Empress  v.  Ramji  Sajabarao,  I.  L.  R.,  10  Bom  i^.  [Nanabhal 
P»ME»and  Weclderburn,  J  J.    Sep.  7, 1885.] 

AlBOSBCUTiON  under  s.  182  of  the  Penal  Code  may  be  instituted  by  a  private  person, 

**  'that  be  first  obtains  the  sanction  of  the  public  officer  to  whom  the  false  infonna- 

given,  or  of  bis  official  superior.     Queen  v.  Radka  Kishan  (I.  L.  R.,  5  All.  36) 

Whcte  a  specific  false  charge  is  made,  the  proper  section  for  proceedings  to 
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be  adopted  under  is  s.  211  o!  the  Penal  CoHe.— Quebn-Empress  v.  Jugal  Kisho^^  M 
L.  R.,^8  All.  382.    [Straight,  Offg.  C.J.     May  28,  1886.] 

An  information  was  given  to  a  police-officer  in  the  course  of  wlych  two  person*, 
named  in  whose  houses  stolen  property  belonging  to  a  certain  individual  would  ^9** 
veredi     On  complaint  the  information  was  found  to  be  false,  and  the  accused  was  41 
ed  and  punished  for  two  offences  under  s.  182  as  affecting  two  different  personsw 
thati  although  the  information  related  to  two  different  persons,  the  accossd  m 
charged  with  having  made  only  one  false  statement,  and  punished*  for  one  oSottoe 
s.  182.    S.  195,  Criminal  Procedure  Code,  clearly  shows  that  a  complaint  direct}?  IM^ 
by  a  public  servant  mentioned  therein  is  quite  as  sufficient  as  his  sanction,    ^mftmt'^ 
India  v<  Radha  Kishan  (I.  L.  R.,5  All.  36,  ^upra^  p.  144)  dissented  from. — PoowiT^ 
V.  Madho  Bhot,  I.  L.  R.,  13  Cal.  270.    [Mitter  and  Grant,  J^.    July  22,  id96w] 

S-  182  of  the  Penal  Code  must  be  read  as  an  entire  section,  and,  when  so  read,  ita||* 
plies  to  those  ctses  in  which  the  police  are  induced,  upon  information  supplied  tp  Afl^ 
to  do  or  omit  to  do  something  which  might  affect  some  third  person,  anil  whic^tlbl||f 
would  not  have  done  had  they  known  the  truth  of  the  matter  laid  before  them.  Tfaetelp 
of  the  case  appear  in  the  following  judgment,  which  is  reproduced  xfi  full :  **  PeUMlM% 
C.J.^We  think  that  this  rule  must  be  made  absolute  to  set  aside  the  convictioa*  Tte 
facts  of  the  case  are  that  a  person  went  on  one  occasion  and  informed  the  poBce  tlaH^ 
had  been  robbed  in  the  street  of  a  shawl,  but  in  the  statement  which  he  made  to  tlie,^    "^ 


he  did  not  indicate  any  particular  person  or  describe  any  person  in  such  a  way  at  ^9tjf 
possibility  could  be  supposed  to  implicate  any  one  as  the  person  who  committed  th^tdjt 
bery.  All  he  said  was  that  he  was  robbed  by  a  person  whom  he  did  not  see.  So  Umtli 
the  statement  that  he  made  he  did  not  say  anything  to  cast  suspicion  on  any  one  ^jptt* 
ticular.  Under  these  circumstances,  there  was  no  offence  within  the  meaning  ofs.  J|&4f 
the  Penal  Code.  That  section  provides  that,  if  any  person  gives  any  informatioo  te « 
lyiblic  servant  with  the  intention  of  inducing  him  to  put  his  powers  in  force  to  the  injW 
or  annoyance  of  any  person,  or  to  do  or  omit  anything  which  such  public  servant  wool 
not  have  done  or  omitted  to  do  if  the  true  state  of  facts  respecting  which  suck  W^^ 

efbation  was  given  had  been  known  to  him,  he  shall  be  punished  in  a  certain  way  '^tti^ 
specified.  As  it  seems  to  us,  that  section  must  be  read  as  a  whole,  and,  taken  esawlMU 
we  think  it  applies  to  those  cases  in  which  the  police  are  induced,  upon  the  iniomuoi^ 
supplied  to  them,  to  do  or  omit  to  do  something  which  might  affect  some  third  perso^ 
and  which  they  would  not  have  done  if  they  had  known  the  true  state  of  things.  Upoa 
the  information  which  was  given  to  these  police-constables,  all  that  they  could  be  jtotHMl 
in  doing  was  to  examine  the  informant  as  to  what  had  happened  to  him,  and  then  makeMcfc 
inquiries  as  the  result  of  that  examination  might  render  desirable;  but  they  wooMImvi 
no  right  to  interfere  with  any  one,  or  search  any  one's  house,  because  there  were  ao  eir- 

p  cumstances  brought  to  their  knowledge  by  the  information  which  this  man  gave  wbkl 
entitled  them  to  suppose  that  anyj>articular  individual  was  guilty  of  any  offence.  Unda 
the  circumstances,  the  most  that  the  statement  of  the  accused  amounts  to  is  that  it  wm 
untrue,  and  was  made  for  the  purpose  of  hoaxing  the  pplice .  No  doubt,  that  is  a  vcC| 
wrong  thinj^  for  any  man  to  do.  In  the  first  place,  it  is  wrong  to  tell  lies,  and  in  tbe  s& 
cond  place  it  is  extremely  wrong  to  take  up  the  time  of  Government  servants  by  pQt^M 
them  to  useless  inquiries  under  circumstances  of  this  kind  ;  but  I  do  not  think  myself  tlM 
such  conduct  comes  within  the  meaning  of  this  section,  or  amounts  to  anything  aKure  than 
a  hoax,  for  which  no  punishment  is  provided  by  the  Code.  Under  these  circumstances^ 
we  cannot  make  a  crime  when  it  is  not  made  one  by  the  Code,  or  provide  a  puntj^fineni 
for  it.  The  rule  will  therefore  be  made  absolute  to  set  aside  the  conviction  ;  the  prisond 
will  be  discharged. — In  the  Matter  of  the  Petition  of  Golam  Ahmed  Kazi,  I.L.  R, 
14  Cal.  314^   [Petheram,  C.J.,  and  Beverley,  J.     Feb.  19,  1887.] 

Under  s.  182  of  the  Penal  Code  the  giving  of  false  information  to  a  public  servasi 
is  penal,  when  either  of  two  consequences  is  intended  to  be  caused,  or  is  known  to  Im 
likely  to  be  caused,  by  the  false  information,  the  first  being  the  causing  the  public  servsol 
•♦  to  use  the  lawful  power  of  such  public  servant  to  the  injury  or  annoyance  of  an/  persoa ;" 
the  second  beihg  the  causing  the  public  servant  "  to  do  or  omit  anything  which  such  paUk 
servant  ought  not  to  do  or  omit,  if  the  true  state  of  fa^s  respecting  whtch  such  informs^ 
Mon  is  given  were  known  to  him."  To  constitute  an  offence  under  the  latter  part  of  the 
section,  it  is  not  necessary  to  show  that  the  aa  done  would  be  to  the  injury  otjuiaoy* 
I  ance  of  any  third  person.  A  personated  B  at  an  examination,  called  the  Vemacahr 
i    ^sth  Standard  ExamioatioD.   ^^Missed  the  examination,  and  obtained  a  certincate  frois 
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.•^  ^      Sec.  183.1       CONTEMPTS  OF  U 

distinguished. — Bapbram  Surma  v,  Goi 
and  FfiU,  JJ.    Nov.  2,  1892.] 

The  proceeding  under  s.  195  of  the 
granting  or  refusing  to  grant  sanction  to 
revision,  and  not  by  way  of  appeal. — ^ 
[Knox,  J.    Nov.  19, 1892.] 

A  Head  Assistant  Magistrate  sancti 
Code,  s.  195,  ofi  the  charge  of  preferring 
to  the  Deputy  Magistrate  of  another  divi 
diction  to  try  offences  committed  in  the 
Htld  that  the  Deputy  Magistrate  had  jui 
Nagappa,  I.  L  R.,  16  Mad.  461.     [Shep 

Whbrb,  a^the  result  of  a  police-in\ 
the  police  of  the  commission  of  a^  offen 

•  is.  not  necessary  that  the  complainant  si 
lishing  the  truth  of  bis  allegations  before 
order^. — Queen-Empress  v.  Raghu  Ti 
Aikman,  J.     May  16,  1893.] 

Where  one  Judge  exercising  the  rev 

of  an  order  of  a  First-class  Magistrate,  ha 

Code,  s.  19s,  for  a  prosecution  under  the 

•  his  judgment  under  the  Letters  Patent,  s, 

Letters  Patent  being  inapplicable  in  cases 

•  "P.. Queen-Empress,  L  I .  R.,  17  Mad.  105. 

•     S.  r95  of  the  Criminal  Procedure  C 

195.  No  Court  shall  take  cognizano 

#*  •  (fl)  of  any  offence  punishable  under  s 
Code,  except  with  the  previous  sanction, 
cerned,  or  of  some  public  servant  to  who 

(6)  of  atiy  offence  punishable  under  s 
209,  210,  21 1,  or  228  of  the  same  Code,  \ 
to,  any  proceeding  in  any  Court,  except 
of  such  Court,  or  of  some  other  Court  tc 

(r)-  of  any  offence  described  in  s.  46 

*  same  Code,  when  such  offence  has  been 

Court  in  respect  of  a  document  givSn  in  e 

vious  sanction,  or  on  the  complaint,  of  s 

Court  is  subordinate. 

The  sanction  referred  to  in  this  sect 
not  name  the  accused  person  ;  but  it  shal 
place  in  which,  and  the  occasion  on  whi 

When  sanction  is  given  in  respect 
Court  taking  cognizance  of  the  case  ma; 
to  which  is  disclosed  by  the  facts. 

Any  sanction  given  or  refused  unde 

*  authority  to  which  the  authority  giving  01 
shal)  remain  In  force  for  more  than  six  n 

For  the  purposes  of  this  section,  ev< 
shrill  be  deemed  to  be  subordinate  onl 
Court  ordinarily  lie. 

*-  The  Courts  of  Small  Causes  in  the 

^         nate  to  the  High  Court,  and  every  othei 
^      ^  subordinate  to  the  Court  of  Session  for  t 

situate. 
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Ste:  Whoeter  offers  any  resistance  to  the  takrng  of  any  property  by  the  Prw.  Ma«f. 
jtotakingof  pro:    jawfa!  authority  of  any  public  servant,  knowh^^or  ^^^J;^^,^;*' 


Not  comp. 
Sanction. 


fcbf  filwfid  authdr^y  of 
ssrytnt.  * 


having  reason  to  bencve  that  he  is  such  public  uocoy. 

servant,  shall  be  punished  with  imprisonment  of  Summons. 
Nbr  dtsenption  for  a  term  which  may  extend  to  six  months^  or  with  fine  S^jj^^ 
)Ucb  may  e<tend  to  one  thousand  rupees,  or  with  bot&  '^'^ 

An  ofiicer  subordinate  to  an  officer  in  charge  of  a  police-station,  who  was  deputed  by 

"""  ""^        *  ited, 


blotter  to  make  an  inquiry  under  s.  135  of  the  Code  of  Criminal  Procedure,  attempte 
thodt a  search-warrant,  to  enter  a  house  in  search  of  property  alleged  to  have  been  stolen, 
H  was  obstructed  and  resisted.  Jield  (applying  s.  qq  of  the-Penal  Q9^^}  that,  even 
Hogb  (he  poTice-officer  was  "^ot  sj^jgy^iug^flgj^in  searcftlflg  Ihenou^e  Winiout  a  warrant ,  ^ 
Ifcperson  obstructing  and  resisting  could  not  set  up  the  illegalrtY  of  the  officer's  proceed  - 
)g90 1  justification  of  his  obstruction,  as  it  was  not  shown  that  that  officer  was  acting 
■igBpft  than  in  good  faith  and  withotit  jnatice.  _A  Magistrate  acting  judicially  should 
Ww^SrvSi!^lSnSBIf1SSnfCJftftnf(Tf^^  of  the  character  of  the  accus- 

al but  should  detevnine  his  guilt  or  innocence  upon  the  evidence  given  in  the  case. — Reg. 
bVvAinuTRAV  Shrinivas,  7  Bom.  H.  C.  R.  50.  [Gibbs  and  Melvill,  JJ.   June  15,  ;870.] 

Ip  a-baiiiff  break  the  doors  of  a  third  person  in  order  to  execute  a  decree  against  a 
|ljgiiitat<4ebtor,  be  is  a  trespasser  if  it  turn  out  that  the  person  or  goods  of  the  debtor  are 
at  in  the  house,  and,  under  such  circumstances,  the  owner  of  the  house  does  not,  by  ob- 
HctiDg  the  bailiff,  render  himself  punishable  under  s.  183  or  s.  r86  of  the  PenahCode. 
Ifeaecttsed  was  convicted,  under  3.  183,  Penal  Code,  of  obstructing  a  bailiff,  who  broke 
jpn  tbft  doors  of  the  accused  (a  third  party)  to  execute  a  decree  against  a  judgment-debt- 
b  Tie  Bombay  High  Court,  in  quashing  the  conviction,  made  the  following  observa>» 
JBW;  **  Now,  in  the  present  case,  there  is  no  evidence  whatever  that  there  were  any  goods 
pbe  debtor  fn  the  house  of  the  accused  Gazi ;  and,  in  the  absence  of  such  evidence,  th^ 
pomi^oo  must  be  in  her  favour  that  there  were  no  such  goods.  As  there  was  no  such 
bper^^  the  hoase,  Gazr  did  not  offer  any  resistance  to  the  taking  of  any  property  ];)y^  ^ 
pkwm  authority  of  a  [Hiblic  servant,  which  is  the  offence  of  which  she  has  been  convict- 
ittnder  s.^183.  Nor  could  she  be  convicted  under  what  would  appear  to  be  a  more  appro* 
pate  section,  namely,  s.  186,  for  voluntarily  obstructing  a  public  servant  in  the  dis- 

^^  his  public  function  ;  for  the  bailiff  would  have  been  exceeding  his  functions  if 
Ame  that  which  Gazi  prevented  him  from  doing." — Req  v.  Gazi  kobi  Aba  Dokr^ 
fBom.  H.  C.  R.  83.  [Gibbs  and  Melvill,  JJ.  July  28,  1870.]  But  see  cl.  i  of  s.  99  of 
)t  Penal  Code^  which  says  that  "  there  is  no  right  of  private  defence  against  an  a6l  done 
f  a  public  servant  acting  in  good  faith  under  colour  of  his  office,  though  that  act  may 
«t  be  atfictly  justifiable  by  law." 

^BKfay  of  G,  a  servant  of  a  Railway  Company,  fdl  due  on  the  ist  April.     On  the 
^  Marco  the  Civil  Court  granted  a  prohibitory  order  under  Act  VIII.  of  1859,  attach- 
ijG^!  Jjiy,  and  the  order  was  served  on  the  Auditor  of  the  Company  on  the  ist  April. 
Elc  AocBtor  returned  the  order,  having  endorsed  on  it  that  it  was  dated  March  31st,  and 
i^tpif  was  not  due  till  the  ist  April.    The  order  was  again  served  on  the  ist  April,  and 
be  Auditor  again  returned  it  with  the  .remark  that,  since  the  first  service,  tbe  pay  due  to 
i  had  been  made  over  to  him.     The  Auditor  was  convicted  under  s.  183  for  resisting  the 
iWw«f  ivroperty  by  the  lawful  authority  of  a  ptiblic  servant.    Held  that  the  conviction  | 
n^M^iBder  s.  183,  and  could  not.  be  sustained  under  s.  188,  as  on  the  31st  March  there  I 
te  to  debt  due  to  G  on  which  the  prohibitory  order  could  operate,  and  the  Auditor  I 
vs,  thtteiore,  not  bound  to  obey  such  an  order. — Lightfoot  v.  Crown,  Panj.  Rec,  No.  I 

A  fStsoN  was  convicted  under  s.  183  of  the  Penal  Code  for  offering  resistance  to  the 
jytMWt  of  property  by  a  public  servant  The  offence  was  committed  on  the  4th  of  J 
W^Mfffy  ^^"^  ^ut  the  warrant  under  which  the  public  servant  acted  v/a^  returnable  on_ 
ggtep  ^  previous  day.  Held  that  the  conviction  was  bad. — An  and  Lall  Bera  v.  Em- 
nstoa  THE  Pftos^cuTiON  OF  AziM  pEON,  I.  L.  R.,  loCal.  18;  13  C.  L,  R.  209.  [Prinsep 
»dTott«nliam,  JJ^.     Aug.  2,  1883.] 

A  V|ftB  oral  statement  by  a  person  claiming  to  be  the  owner  of  certain  articles  at- 
^(^Hfa  bailiff  in  execution  of  a  decree,  to  the  effect  that  he  would  not  allow  the 
ilSifftotake  away  the  articles  unless  he  entered  theYn  as  his  property,  does  not  amount 
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to  an  offence  under  s.  183  of  the  Penal  Code. — Qubbn-Empressv.  Hus 
*"        564.     [Bird  wood  and  Parsons,  J  J.     Nov.  20,  1890.] 

A  District  Judge  ordered  that  the  house  of  the  defendant  in  a  suit  i 
him  be  searched  and  certain  property  brought  to  the  Court,  and  appdinted«a  dl 
to  carry  out  this  order.  The  commissioner  went  to  the  house,  but  the  defe' 
doors,  and  would  not  adn^it  him.  A  crowd  collected,  and  the  commission 
be  unsafe  to  proceed  to  carry  out  the  order  by  force,  and.  was  unable  to  do  I 
The  defendant  was  prosecuted,  and  sentenced  under  the  Penal  C^de,  s.  i8q 
the  facts  disclosed  no  offence  under  that  section. — Queen-Empress  v.  Somua 
15  Mad.  221.    [Wilkinson  and  Subrahmanya  Ayyar,  JJ.    Jan.  25,  28,  1892,] 

184i  Whoever  intentionally  obstructs  any  sale  Qf  property  oQ 
Obstructing  sale  of  proper-    ^X  ^^^  ^^wful  authority  of  any  public  scrv 
ty  offered  for  stfle  by  author-    shall  be  punished  with  imprisonment  of  \ 
ity  of  public  servant.  scripiion  for  a  term  which  may  extend  tg 

or  with  fine  which  may  extend  to  five  hundred  rupees,  or  with  boti 

e 
A  is  charged,  under  s.  184  of  the  Indian  Penal  Code,  with  intentionally  J 
a  sale  of  property  offered  for  sale  by  the  lawful  authority  of  a  public  servant, 
should  be  in  those  words. — Crim.  Pro.  Code  (Act  X.  of  1882),  s.  221,  iHus. 


Ditto.  185.  Whoever,  at  any  sale  of  property  held  by  the  lawful  an 

Illegal  purchase  or  bid  for    Pttb*>c  servant  as  such,  purchases  or 

property  offered  for  sale  by     property  On  ^CCOUgt  ffl  an^J^jgn^  \ 

authority  of  public  servant.       j^iany  otherrwIxoSiheKnow^s  tobe  ^ 

>    i^    xapacitj^to  purchase  that  property  at  that  sale,  or  bids  for  such  pr 

-intglidini^  to  perform  the  obligations  under  which  he  lays  himself  bj 

•  ding,  sball  be  punisnea  witn  imprisonment  of  either  description! 

^  wlhich  may  extend  to  one  month,,  or  with  fine  which  may  extend  to| 

dred  rupees,  or  with  both. 


Vy 


Ditto. 


Where  the  lease  of  a  ferry  was  put  up  to  auction,  and  the  accused  gave  | 
it  was  held  that  he  was  rightly  convicted  under  s.  185. — 5  Rev.,  Jud.,  and  PoL 
p.  38. 

A  PERSON  is  guilty  of  contempt  of  the  lawful  authority  of  a  public  servant  l| 
by  bidding  at  an  aucti-on-sale  held  by  a  Magistrate,  and  failing  to  comph ' 
Queen  v.  Reazooddebn,  3  W.  R.  33.    [Loch  and  Seton-Karr,  JJ.    June  24,^ 

186.  Whoever  voluntarily  obstructs  any  public  servant  in  the  < 
Obstrucung  public  servant    ^is  public  functions  shall  be  punished  t 

in  discharge  of  public  func- 
tions. 


sonment  of  either  description  for  a  term  \ 
extend  to  three  months,  or  with  fine 
extend  to  five  hundred  rupees,  or  with  both. 

Escaping  from  lawful  custody  is  not  obstructing  a  public  servant  in  thel 
his  public  functions  within  the  meaning  of  s.  186  of  the  Penal  Code.  Escapitf 
ful  custody  is  punishable  under  s.  224  of  the  Penal  Code. — Reg.  v.  Poshu  Bil 
Patel,  2  Bom.  H.  0.  R.  128.  '  [Louch,  L.J.,  artd  Newton  and  Warden,  JJ.    Jai 

CoNvfcTiON,  under  s.  186  of  the  Penal  Code,  of  obstructing  a  mauzad 
charge  of  his  duty  reversed,  there  being  nothing  to  show  that  the  mauz^ariJ 
servant. — ^Jovnath  v.  Soorjaram,  8  W.  R.  66.  Qacksort  and  Hobhouse,  JJ»  ^^ 

Conviction  and  sentence  under  s.  186  of  the  Penal  Code  reversed,  asj 
of  the  accus^ — refusing  to  accompany  a  measuring-clerk  employed  under  1 
of  1865  to  his  (the  accused's)  house,  and  permit  it  to  be  measured — did  not  a 
offence  of  obstructing  a  public  servant  in  discharging  his  public  functionsJ 
Whether  s.  11  of  Bom.  Act  I.  of  1865  justifies  surveyors  in  entering  privatd 
the  purpose  of  measuring  them. — Reg.  v.  Bhagtidas,  5  Bom.  H.  C.  R.  51^ 
and  Tucker,  JJ.     July  i,  i868.j 
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L  AUTHORITY,  &c.         [Sec.  i^.^       , 

isdiction  to  punish  for  resistance  of  a  pro- 
ving an  offence  under  s.  i86,  it  may  send 
ith  according  to  law. — Rulb  Nisi  in  the 
2,  Civ.  Rul.    [Bayley  and  Hobhouse,  JJ. 

on  in  order  to  execute  a  decree  against  a 
ut  that  the  person  or  goods  of  the  debtdr 
inces  the  owner  of  the  house  does  not,  by 
e  under  s.  183  or  s.  186  of  the  Penal  Code. 
R.  83.  [Gibbs  and  Melvill,  JJ.  July  28, 
le,  which  says  that  "  there  is  no  right  of 
servant  acting  in  good  faith  under  colour 
J  justi6able  by  law." 

fc  on  hire  to  a  Government  6fficer  does  not 
irvant  in  the  discharge  of  his  public  func- 
I  Code. — Rbg.  o.  Dhor!  Kullan,  9  Bom. 
».  8,  1872.] 

chment  of  his  property  in  execution  of  a 
>mall  Cause  Court,  held  that  the  Judge  of 
to  try  and  convict  accused  of  an  of^nce 


:o  try 
c,  Nc 


o.  22  of  1879. 

is  punishable,  under  the  Code  of  Criminal 
offence  is  punishable  under  s.  186  of  the 
V.  R.  43;  2  B.  L.  R.  21,  F.  B.).  ovemiling 
^*  63)>  where  it  was  held  that  the  Civil 
on  to  fine  for  resisting  a  process  of  a' 
\dar  has  been  followed  in  that  of  Mani 
;h  a  Judge  of  a  Small  Cause  Court  in  the- 
sting  an  officer  of  the  Court  in  attaching 
d  him  ;  but  the  High  Court  held  that  the 
to  have  sent  the  judgment-debtor  before 

er  Bom.  Aft  III.  of  1876,  the  plaintiff  ob- 
ion  of  a  certain  piece  of  land.  When  the 
found  that  there  was  no  land  correspond- 
nd  that  the  parties  were  joint-owners  and 
idine  himself  unable  to  execute  the  decree, 
tor  for  advice.  The  Collector,  on  Iookins[ 
to  execute  the  decree  by  dividing  the  land 
Dssession  of  his  share.  The  surveyor,  in 
d  by  the  accused,  who  was  thereupon  tried 
tructing  a  public  servant  in  the  discharge 
al  Code  (Aa  XLV.  of  i860).  Held  (re- 
=id  no  legal  authority  to  issue  the  order  to 
K:ree,  the  surveyor  acting  under  that  order 
le  a£l  of  the  accused  was  not  an  offence 
isr,  th'Jif  the  Collector's  ordev  was  so  en- 
peratioD  ofjeither  the  first  or  the.  second 
PRESS  V.  TuLSiRAM,  I.  L.  R.,  13  Bom.  168. 

der  s.  69  of  the  Bengal  Tenancy  Aft,  for- 
een  the  landlord  and  the  tenant,  jgjagt  a 
e  Penal  Code. — Chatter  Lai.  v.  Thacoor 
J.,  and  Beverley,  J.    June  ii,  1891.] 

ent  persons  from  brtnring  their  chthften 

an  offence  under  the  Penal  Cod»f  ei  i86|^  :  ^"^ 

\S  Mad.  93.    (Wilkinson  and  Shephard,'      •  -•^  ^ 


^ 
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Secs.  187, 188.]    CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c. 


A  District  Judge  ordered  that  the  hduae  of  the  defendaat  in  a  sv 
him  be  searched  and  certain  property  brought  to  the  Court,  and  appoin^ 
to  c*arry  out  this  order.    The  torn missioner  went  to  the  house,  but  tl] 
doors,  and  would  not  admit  h}m.     A  crowd  collect^^  and  the  co 
be  unsafe  to  proceed  to  carry  out  the  order  by  force,  and  waffHNU^  tQ4 
The  defendant  was  prosecuted,  and  sentenced  under  the  Penal  Code,  s.  J. 
the  facts  disclosed  no  offence  under  that  section. — Queen-Empress  v.,  Somti 
15  Mad.  221.     [Wilkinson  and  Subrahmanya  Ayyar,  Jj.    Jan.  2^,  28,  i8g2j 

Where  a  Civil  Court  peon  was  sent  by  a  Munsif  to  attach  certain 
the  peon  reporting  that  he  had  been  obstructed  in  making  the  attachn  . 
sent  the  case  to  the  Deputy  Magistrate  for  investigation  and  trial,  and  the! 
trate  summarily  tried  the  accus^  under  s.  186  of  the  Pena^Code,  dismisMi 
awarded  compensation  of  Rs.  20  to  the  accused,  held  that  the  award  of  con 
illec:al :  the  p#on,  though  nominally  the  informant  in  the  case,  was  not 
plainant,  nor  could  the  proceedings  properly  be  said  to  have  been  instlyj 
Deputy  Magistrate  on  his  information. — Bharut  Chunder  Nath  v  jABBd] 
I.  L.  R.,  20  Cal.  481.     [Pigot  and  Hill,  JJ.    Sept.  19,  1892.] 


Presy.  Mag. 
or  Mag.  of  1st 
or  2nd  class. 
Uncog. 
Summons. 
Bailat^le. 
Not  comp. 
Sanction. 


187.  Whoever,  beiog  bound  by  law  to  render  or  furnish  assu 
public    pu^l^c  servant  in  the  execution  of  his 


Ditto. 


(■'. 


Omission   to  assist   , 

servant  when  bound  by  law     intentionally  omits  to  give  such  assists 
to  give  assisunce.  punished  with  simple  imprisonment  for  al 

may  extend  to  one  month,  or  with  fine  which  may  extend  to  two  \xani 
or  with  both  ;  and  if  such  assistance  be  demanded  of  him  by  a  pv 
legally  competent  to  make  such  demand  for  the  purposes  of  execnttt 

^  cess  lawfully  issued  by  a  Court  of  Justice,  or  of  preventing  the  < 
an  offence,  or  of  suppressing  a  riot  or  affray,  or  of  apprehendiH 

^charged  with  or  guilty  of  an  offence,  or  of  having  escaped  from  ia« 
Shall  be  punished  with  simple  imprUonmeat  for  a  term  which* 
SIX  months,  or  with  fine  which  may  extend  to  five  hundred  rupees^  1 

In  this  section  the  word  "  offence"  denotes  a  thing  punishable  unditfl 
under  any  special  or  local  law  as  defined  in  this  Code. — S.  40,  Penal  Code. 

A  Magistrate  directed  a  landholder  ^'  to  find  a  clue"  in  a  case  of  1 
fifteen  days,  and  to  assist  the  police."  Held  that  such  order  was  not  autha 
and  91  of  Act  X.  of  1872  (corresponding  with  ss.  43  and  42  of  Act  X.  of  ; 
conviction  of  such  landholder,  under  ss.  187  and  188,  Penal  Code,  lor  dii 
such  order,  was  not  maintainable. — Empress  v,  Bakhshi  Ram,  1.  L. 
[Pearson,  J.    Aug.  18,  i88o.]     * 

An  omission  or  neglect  by  a  zamindar^  when  called  upon  under  s.  21  off 
181 7  to  nominate  some  one  to  fill  the  office  of  village-watchman,  which  hadl 
is  not  an  offence  under  either  s.  187  or  s.  188  of  the  Penal  Code. — In  re  Kil 
Ghose,  7  C.  L.  R.  575.     [Morris  and  Prinsep,  JJ.    Jan.  19,  1881.] 

188.  Whoever,  Hp^^JBg  T^^*  ^J  ^^  order  promulgated  by  a  [ 

lawfully  empowered  to  promulgate  such  ( 
directed  to  abstain  from  a  certain  ad,or  tQ| 
order  with  certain  property  in  his  possess 
his  man!igement,  disobey  such  direction,  shall,  if  such  dL   " 
len^s  to  cause  obstruction,  annoyance,  or  injury,  or  risLoJ obstruct] 
ance,  or  injury,  to  any  persons  lawfully  employed,''^rponi8i]^ 
imprtsonment  for  a  term  which  may  extend  to  one  month,  or 
mayextencl  to  two  hundred  rupees,  or  with  both;  and  " 


•    /^  0  f^  H;  l^isobcdience  to  order  duly 
JadK  i  A  (-^^promulgated  by  public  ser- 
^J^y^^  vaot. 


^causes  or  ^ends  to  cause  danger  to  human  life,  health,  or  safety, . 
y,^  %  tends  to  cause  a  riot  Or  affray,  shall  be  punished  with  imprison 
Q:r  )  description  tor  a  term  which  may  extend  to  six  months^  Qr  with  i 

extend  to  one  thousand  rupees,  or  with  both. 

[  n*  ] 
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CONTEMPTS  OF  LAWFUL  AUTHORITY,  &<u  [Sbc,  i»^        p     ^b 

i€UHUion, — It  is  not  neccssjtry  that  thg  offender  sfaoald  inieiKl  to  pro- 
or  contemplate  his  disobediebce  as  likely  to  produce  narnli.   .it  \% 
knows  of  the  order  which  he  disobeys,  and  that  his  disobedience 
'  ely  to  produce,  harm.    "^  ^ 

Illustration, 

An  order  is  promul|;afted  by  a  public  servant  lawfully  empowered  to  promulgate  such 
■r»  directing  that  a  religious  procession  shall  not  pass  down  a  certain  street.  A  know- 
■T  ^isob«iys  the  order,  and  thereby  causes  danger  or  riot.  A  has  committed  the  offence 
pM  In  this  section.  ~ — ^ 

Rulings,  ^ 

S.  t88  d  the  Penal  Code  should  be  read  with  ss.  133  to  144  of  the  Criminal  Procedure 
pa  ll^ct  X.  of  1882).    Ss.  133  and  144  run  as  follow :— ^^ 

IWhknevbr  a  District  Magistrate,  a  Suh-Divisional  Magistrate,  or,  when  empowered  /S^  AC^-^ 

ptie  Local  Government  in  this  behalf,  a  Magistrate  of  the  first  class,  considers,  on  re-     ^,     /  "^ 

nng-a  report  or  other  information,  and  on  taking  such  evidence  fif  any)  as  he  thinks  fit ,    rf^^^T^ ifUf^^r^^^ 

Ijliat  any  unlawful  obstruction  or  nuisance  should  be  removed  from  any  way,  river,  or  ^ 

hnfT,  which  is,  or  may  be,  lawfully  used  by  the  public,  or  from  any  public  place,  or 

L  lha(t  any  trade  or  occupation,  or  the  keeping  of  any  goods  or  nnerchandise,  by  reason 
MMq^  injurious  to  the  health  or  physical  comfort  of  the  community,  should  be  sup- 
HMd*  or  removed,  or  prohibited,  or 

F  fhat  tiie  constructioji  of  any  building,  or  the  disposal  of  any  substance  as  likely  to 
■riefc  conflagration  or  explosion,  should  be  prevented  or  stopped,  or  ^ 

r^UlVt  ^y  building  is  in  such  a  condition  that  it  is  likely  to  fall,  and  thereby  cause 
■jr  to  persons  living  or  carrying  on  business  in  the  neighbourhood,  or  passing  by,  ai^d    j 
H  m  eonsequeoce,  its  removal,  repair,  or  support,  is  necessary,  or  '^ 

F  that  any  tank,  well,  or  excavation  adjacent  to  any  such  way  or  public  place  shotrid  be 
■fied  In  such  a  manner  as  to  prevent  danger  arising  to  the  public, 

[such  Magistrate  may  make  a  conditional  order  requiring  the  person  causing  such 
Kiiction  or  nuisance,  or  carrying  on  stch  trade  or  occupation,  or  keeping  any  such 
Bs  ormerchandise,  or  owning,  possessing,  or  controlling  such  building,  substance,  tank, 
m,  or  excavation,  within  a  time  to  be  fixed  in  the  order, 

to  cemove  such  obstruction  or  nuisance :  or 

to  nappress  or  remove  such  trade  or  occupation ;  or  , 

to  renoove  such  goods  or  merchandise ;  or 

to  pievent  or  stop  the  construction  of  such  building ;  or 

to  remove,  repair,  or  support  it ;  or 

to  alter  the  disposal  of  such  substance ;  or 

to  fence  such  tank,  well,  or  excavation,  as  the  case  may  be ;  or 

to  mfgeaet  before  himself  or  some  other  Magistrate  of  the  first  or  second  class,  at  a 
ime  asd  place  t^be  fixed  by  the  order,  and  move  to  have  the  order  set  aside,  or  modified 
II  iMMM^  hereinafter  provided. 

^JfH^  duly  made  by  a  Magistrate  under  this  section  shall  be  called  in  Question  in 

l.^tUmmHoH,'-^  "  public  place"  includes  also  property  belonging  to  the  State,  camp-  * 

Kpftpplii  and  grounds  left  unoccupied  for  sanitary  and  recreative  purposes.— Crim. 

IfcigtB  whem  in^  the  opinion  of  the  District  Magistrate,  a  Subdivlsional  Magis-     L^*^   ^^^"^^'^ 
URT^  any  other  Macristrate  sneciallv  emoowered  bv  the  Local  Government  or  the  /'      a'^        <J 


X.  of  i88a),  s.  133. 

lerei  in  the  opinion    ^ , ^ 

tX  any  other  Magistrate  specially  empowered  by  the  Local  Government  or  the  /*  a'^  fj^ 
If^ktrate  to  act  under  the  section,  inruMaiialig  prevention  or -speedy  rwnedv  is  f/t^  A*  T  ^J^r^ 
K Mh  Magistrate  may,  by  a  written  ordeTstaune  ihi  IHAt^nAl  \Wk  o\  Uie  case,  /?     >  j(% 

[    »$3    ]  ^ 


\  4«eh  Magistrate  may,  by  a  written  ofderJ^Uung 

1  in  manner  provided  by  s.  134  (of  Act  X.  of  1882))  direct  any  person  to  abstain 


[P.CaiO 
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•^     %       .Stec.  i88.]  CONTEMPTS  OF  LAWFUL  AUTHORITY,  &c.        [Chjif.X, 

*  % 
irora  a  certaiD  act,  or  to  t^ike  certain  order  with  certain  property  in  his  possession  Cf  nadd 
his  ipanagement,  if  such  Magistrate  considers  t 
tends  to  prevent,  obstruction,  annoyance,  or  i 
or  injury,  to  any  persons  lawfully  employed,  o 
or  a  riot  or  an  affray.  An  order  under  this  se 
cases  where  the  circumstances  do  not  admit  of 
the  person  against  whom  the  order  is  directed, 
section  may  be  directed  to  a  particular  individ 
quenting  or  visiting  a  particular  place.  Any  A 
made  under  this  section  by  himself  or  any  Ma^ 
decessor  in  office.  No  order  under  this  sectio 
months  from  the  making  thereof,  unless,  in  c 
safety,  6r  a  likelihood  of  a  riot  or  an  affray,  the 
official  Gazette,  otherwise  directs. — Crim.  Pro. 

-  The  following  extract,  taken  from  the  Re 
.j<  fully  explains  the  reason  for  the  enactment  of  s. 

best  of  our  ability,  framed  laws  against  acts  wh 
places,  or  at  times  and  places  which  it  is  in  c 
which  at  one  time  and  place  are  perfectly  inno 
are  proper  subjects  for  punishment ;  nor  is  it  al 
what  time  or  at  what  place  such  acts  ought  to  1 
a  religious  procession,  which  is  in  itself  perfect] 
many  quarters  of  a  town,  is  perfectly  harmless, 
*  outrage,. be  suffered  to  turn  down  a  particular 

ceremony  in  abhorrence,  and  whose  passions  \ 
Again,  there  are  many  Hindu  rites  which  in 
the  law  tolerates,  but  which  could  not  with  prop 
gentlemen  and  ladies  are  in  the  habit  of  freque 
a  particular  season,  hydrophobia  may  be  comm 
"^  \\y^tt\^y  be  highly  advisable  that  all  people  at  \ 
'  ^  confined.  Again,  there  may  be  a  particular  place 
of  using  as  a  re<*eptacle  for  filth  :  in  general,  thi 
thy  season  may  arrive  when  it  may  be  dangerous 
such  circumstances,  it  is  evidently  desirable  th 
the  nuisance.  It  is  evident  that  it  is  utterly  in 
the  route  of  all  religious  processions  in  India, 
by  English  ladies  and  gentlemen,  to  foresee  in 
phobia  will  be  common  among  dogs,  or  when  ; 
ous  to  the  health  of  a  town.  It  is  equally  e,\ 
person  who  cannot  be  proved  to  have  acted  v 
yesterday  was  a  perfectly  innocent  act,  or  for  do 
innocent  to  do  in  another  street,  without  giving  I 
fore,  is  to  empower  the  local  authorities  to  forbi 
dangerous  to  the  public  tranquillity,  health,  sal 
fence  in  a  person  to  do  anything  which  that  pe 
may  endanger  the  public  tranquillity,  health,  s 
that  we  do  not  give  to  the  local  authorities  the 
offence.  For  unless  the  Court,  before  which  t 
shall  be  of  opinion  that  he  has  done  something  t 
health,  safety,  or  convenience,  he  will  be  liable 
of  the  local  authority  will  merely  be  to  depri> 
order  of  the  plea  that  he  had  no  bad  intentions 
if  he  has  caused  harm  or  risk  of  harm,  it  was  w 

ESFORB  a  person  ean  be  legally  punished  J 
drains,  evidence  ought  to  be  taken  whether  th 
der,  and  tha^  such  disobedience  has  produced 
Shabuckram  Bukooleb,  2  W.  R.  32.    [Kemf 

The  mere  non-service  personally  of  a  not 
gfoundjpr  |he S^purt,  under  s.  434  of  the  Code  c 
corresponding  with  s.  222  of  the  new  Code  of  < 
aside  the  Magistrate's  order  when  it  appears  t 

[    >54    ] 
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UL  AUTHORFTY,  &c.         [Sbc.  iffl^       ^    ^* 

dmttted  knowledge  of  the  existence  of  the 
ey  it. — Hoc  HAN  v,  Elliot,  5  W.  R.  4. .  [Se- 

linat  Procedure  Code  (Act  XXV.  of  1881), 
inal  Procedure  (Act  X.  of  1882),  in  general 
instrument  in  the  neighbourhood  of  each 
ig  so  for  the  purpose  of  mutual  annoyance. 
iSAi?i,6  W.R.  40.  [JacksonandMarkbyJJ. 

e  comes  within  the  definition  of  the  term 
rder  under  s.  62  of  the  Criminal  Procedure 
th  8.  144  of  the  new  Code  of  CrimiAal  Pro* 
circnmstances  under  which  an  immediate 
t  differs  from  s.  188  of  the  I^nal  Code.— 
t.    [Turner,  J.,  and  Spankie,  Offg.  J.    Sep. 

assed  by  a  Magistrate,  F.  P..  under  s.  188 
r  duly  promulgated  by  a  public  servant,  al- 
Magistrate's  finding  did  not  show  that  the 
in  which  case  alone  the  infliction  of  rigor* 
TANRAOBiN  Mahadevrao  Chavan,  3  Bom. 
Warden,  JJ.    Oct.  3,  1866.] 

f  a  Municipal  Committee,  has  no  power  to 
:  not  included  in  the  rules  passed  under  A61 
Agra  H.  C.  R.  34.  [Turner,  J.,  and  Spankie, 

Court  of  Wards,  having  been  fined  by  the 
;  a  lawful  order  duly  promulgated  with  re* 
istrate  was  reversed,  on  the  ground  that  the    • 
erson.  and  that  the  prosecution  was  misdi'* 
|.  Rec.,  No.  84©f  1866.] 

or  not  having  closed  a  drain  in  pursuance' 
that  the  Magistrate  should  have  proceeded 
ng  with  ch.  10  of  Aft  X.  of  1882),  inasmuch 
iate  danger  was  apprehended,  and  not  nnder 
)wers  the  Magistrate  to  put  an  immediate 
written  order  not  having  been  given,  the  ^ 
Only  Magistrates  of  a  district  or  division 
NEE  Lall,  2  Agra  H.  C.  R.  i.   [Turner,  J., 

ig  an  order  duly  promulgated  by  a  public 
d  that  he.  proceeded  under  Bom.  Aft  V.  of 
order.— Reg.  v.  Bhau  bin  Vithu,  3  Bom. 
17.  1867.] 

)t  to  leave  his  home  without  informing  the 
\  V.  Boolakee,  Panj.  Rec.,  No.  12  of  1868)  ; 
of  the  police.— Crown  v.  Hurnam  Singh, 

in  order  made  by  a  Mamlatdar,  ui^der  Bom.  * 

I  gateway  open,  reversed,  as  the  Mamlatdar 
le  order. — Reg.  v.  Khandoji  bin  Tanaji,  ^ 

ton,  J.     Mar.  10,  1868.] 

!^ode  of  disobedience  of  an  order  duly  pro- 

here  the  evidencefails  to  show  that  the  dis- 

ion,  annoyance,  or  injury,  or  risk  of  obstruc-  ' 

Lilly  employed,  or  that  it  caused,  or  tended  ^ 

ty.  or  caused,  or  tended  to  cause,  a  riot  or 

,  Ap ,  5. 
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•  ^ 
In  a  case  of  public  noisance.ondcr  s.  290  of  the  Feaal  Code,  it  must  ba  profiil 
injui^,,  danger,  or  annoyance  has  been  caused,  either  in  regard  to  the  eafoynisafl  «i| 
perty,  or  the  exercise  of  a  public  right  on  the  part  of  a  portion  €^  the  oomoMM  ~ 
nny  particular  class  of  people.    The  iact  that  there  is  a  special  law  ta  loeei  H:  ] 
ofrence  (in  this  case,  cattle-trespass)  does  not  prevent  the  punishment  of  thttn#?  ,_^. 
^er  the  Penal  Code,  if  an  offence  which  could  have  been  rightly  punished  tmdcr^hlfl 
Code  was  established.— Onooram  9.  Lamessor;  Wbbstbr  v.  Kbena,  9  W.  R.  70.  P 
and  Hobhouse,  JJ.     May  2%  186S.]  ^ 

Held  that  an  order  passed  by  a  Mamlatdar  under  Bom.  A61 V.  of  1864,  dtfrrtj^rtti 
accused  to  keep  open  a  right-of-way  to  a  privy,  being  in  reality  an  injunction  te  mak 
from  disturbing  the  possession  of  the  parties,  was.  therefore,  within  the^inrtsdWinn  4 
the  Mamlatdar. — Reg.  v.  Krishnashbt  bin  Narayai^het,  5  Bom.  H.  C' It  ^ 
[Couch,  C.J.^and  Newton,  ].    June  17.  i86a] 

^  Held  that  a  Magistrate  cannot  proceed  to  pass  an  order  for  the  reiDotnl«CAiri 

«  sance,  under  s.  308  of  the  Code  of  Criminal  Procedure  (Aft  XXV.  of  i88t),  oattC 

ing  with  s.  133  of  the  new  Code  of  Criminal  Procedure  (A6t  X.  of  1^83),  witbonl^ 

on  the  party  to  show  cause  why  the  order  should  not  be  passed  against  him,  <»4  jMlj 

hearing  the  objections,  even  if  they  are  filed  after  the  time  fixed  for  their  premlMl 

but  before  he  takes  up  the  case.     A  Magistrate's  power  to  fill  up  a  tank  is,  oj  % jrilfOI 

.  s.  133  of  the  new  Code),  limited  to  having  it  fenced*in  :  but  where  the  tank  is  fWlAil 

be  injurious  to  the  community,  he  may,  under  that  section,  treat  it  as  public  i^H 

and  cause  it  to  be  filled  up. — In  the  Case  op  BistooChunder  Chuckerbuttv,  ujpl 

•  27.     [Loch  and  Glover,  J  J     Aug.  13,  1868.]  :  " 

S.  6a  of  the  Code  of  Criminal  Procedure  (Aft  XXV.  of  1861),  correspoa^im 
s.  144  of  the  new  Code  of  Criminal  Procedure  (A6t  X.  of  1882),  does  not  authoiteftSt 
«gistrate  summarily  to  direct  the  owner  of  a  tank  in  a  dry  bed  of  a  river  to  destvoy^llMHll 
on  the  ground  that  they  are  an  obstruction  to  the  public  in  the  lawful  enjo^pmeigl  fli  4l 
river,  and  that  the  stopping  of  the  water  interferes  with  the  health  of  the  '  ~ 
t  psrencb  in  the  Case  of  Gholam  Durbesh,  ioW.  R.36.  [Jackson  and 
Sep.  10,  1868.]  • 

Ths  powers  of  a  Magistrate  and  the  procedure  to  be  observed  by  him  in 
ders  under  ss.  62  and  308  of  the  Code  of  Criminal  Procedure  (Act  XXV.  of  _ 

responding  with  ss.  144  and  133  of  the  new  Code  of  Criminal  Procedure  (Act  X. 

discussed,  and  the  difference  between  these  sections  pointed  out. — In  thb  MiT|H|jHr( 
Hurimohan  Malo;  (2)  Jayakrishna  Mookerjee,  10  W.  R  53;  i  B.  L  R^  aTv^ 
[Phear  and  Hobhouse,  JJ.     Nov.  20,  i868.] 

^  Whbrr  accused  was  convicted,  under  A6t  XXV.  of  1850,  of  disobedienoe-of  tt 

der  made  by  the  Municipal  Commissioners  of  Puna,  and  was  sentenced  to  pay H 
twenty  rupees,  and  (eight  days'*'time  being  allowed  him  within  which  to  comply  1 
order)  a  further  fine  of  two  rupees  for  each  day  during  which  he  should  conttmiO 
to  disobey  such  order,  ihe  latter  part  of  the  sentence  was  reversed  by  the  Hijgk-C^ipt 
being  illegal. — Reg.v.  Jagannathbhatbin  Appabhat,5  Bom.  H.C.  K.  IQ3.  rNf«|«i« 
Tucker,  JJ.    Dec.  3,  1868.]  ^     » 

«,  Orders  by  Sub- Magistrates,  in  one  case  directing  the  removal  of  a  honao^on 

ground  that  it  was  in  a  dangerous  and  dilapidated  condition,  and  in  the  other  disoeliK 
removal  of  a  eranary,  on  the  ground  that  it  had  been  improperly  erected  upa^lifA 
quired  to  be  kept  unoccupied  for  common  purposes,  were  set  aside  by  the  HMi  Ca 
because  the  Sub- Magistrate  acted  without  jurisdiction. — Pro.,  Feb.  12,  i86g^  ^MM* 
C.  R.,  Ajv,  34.  ^ 

It  is  competent  to  a  Magistrate  to  issue  an  order  to  certain  persons  in  poa^earioa 
management  of  a  Hindu  temple  to  widen  the  doorway  in  order  to  give  the  oooeefM 
tilation.  and  to  afford  proper  means  of  ingress  and  egress  to  the  pilgrims.  E«c»  if 
temple  were  private  property,  the  order  could  be  pas^,  as  the  buildmg  was  open  to 
Hindu  public.— Reg.  v,  Ramchundra  Eknath,  6  Bom.  H.  C.  R.  36.  [Coadi,  Cf- 
Newton,  J.    April  21,  1869.]  k  ^^ 

Thrrb  js  nothing  in  s.  62  of  the  Code  of  Criminal  Procedure  (Aa  XXV.  «f  ^ 
corresponding  with  s.  1  j^  of  t*^^  mjwrnHp^CrimJMl  Procedure  (Aft  X.of  iMi&fop^ 
tify  a  MagiBtratein  makmg  an  order  for  the  removal  61  a  buna,  or  other  otutrodtSoa <i 
nuisance,  on  the  mere  report  of  a  police-constable  ;and  before  making  such  order heobgh 
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ri«te«Tideiic«  from  the  defendants,  and,  if  necessary,  on  both  sides.-^QuBKlt  v.  Bhyroo 
jrfta  Slif6H>  II  W.  R.  46  ;  3  B.  L.  R.,  A.  Cr.,  4.  [Norman  and  Jacfeson,  JJ.  May  3, 18(59.] 

;  Where  an  Arder  linder  a.  318  of  the  Criminal  Procedure  Code  {k€t  XXV.  of  1861). 
Ornwyonding  with  s.  145  of  the  new  Code  of  Criminal  Procedure  (A A  X.  of  1882),  was 
jidtt  betweeen  A  on  the  one  side*  and  B  and  the  then  tenants  of  B  on  the  other,  declaring 
pi  A  WHS  in  possession  of  the  property  in  dispute,  AW</  that  this  order  was  only  binding: 
I  the  actual  padies  to^the  case  before  the  Magistrate,  and  that  subsequent  tenants  of  B 
^Ud  not  be  crimtnally  punished  for  disobeying  the  order  in  question. — In  the  Matter 
f  GOPAL  BuRNAWAR,  3  B.  L.  R  ,  A.  Cr.,  13.     [Norman  and  Jackson,  JJ.  May  lO,  1869.] 

,     Tiw  order  contemplated  by  s.  63  of  the  Code  of  Criminal  Procedure  (Aft  XXV.  of 
P^l|^  eorrespo\tdtng  with  s.  iju  of  the  ngw  QM?y,  (l{^rifHir^'  Procedure  (Aft  X.  of  1882), 
a  partieukur  and  specific  dRfSfaddfesseS'to  a  particular  person  or  particular  persons  to  ^ 
»  or«l»tain  f rom  a  particular  aft  or  particular  acts.    That  section  does  n^t  empower  a 
liflttratn  to  pass  a  general  order  to  persons  jiot  to  allow  their  cattle  or  horses  to  run  at  | 
Iglksib  the  puSlic  Foads,  nor  can  such  an  order  be  passed  under  Aft  III.  of  1857,  which  ' 
Mfies  only  to  injniy  done  by  cattle  to  crops,  Ifec,  and  to  the  sides  of  public  roads  and 
■dMWiinafents.— Queen  v.  Ameeruddebn,  12  W.  R.  3<^  i  3  B.  L.  R.,  A.  Cr.,  45  ;  6  B.  L. 
^Itei     [Norman  and  Jackson,  J  J.    July  26,  1 869.] 

!  A-Maoistratb  issued  an  order  warning  owners  of  cattle  to  take  proper  care  of  them, 
MiiMttf  In  case  of  disobedience  or  neglect,  they  would  be  punishcid  according  to,  law, 
M^tAponishthem  for  disobedience  under  s.  188  of  the  Penal  Code.  Held  that  the  Ma- 
piti'aiii  was  not  competent,  under  s.  62  of  the  Code  of  Criminal  Procedure  (Aft  XXV. 
■  i86i),  corresponding  with  s.  jL44i}f  the  new  Code  of  Criminal  Procedure  (Aft  X.  of  1882) 
ppiss  such  an  order.  The  order  contemplated  under  this  section  is  in  the  nature  of  an 
tamolkHi,  and  such  an  order  passed  by  a  Magistrate  would  not  be  legal.  That  the  con- 
mteiilMler  s.  188  of  the  Penal  Code  was  illegal.— /«  re  Amiraddi,  3  B.  L.  R.,  A.  Cr.p 
jl^    ^orman  and  Jackson,  J  J.    July  26,  1869.] 

h     TMB^wer  of  issuing  orders  to  prevent  breaches  of  the  peace,  &c.,  conferred  on  a  Ma-    t^ 
irfrnUi  by  s.  6a  of  the  Code  of  Criminal  Procedure  (Aft  XXV.  of  1861).  corresponding  * 
Mth  Us  f  ^ W  the  new  Code  of  Criminal  Procedure  (Aft  X.  of  i882),e3StfiiuU  j^Qly  tpim- 
^^ — ^"^  Trogertjj^oliJielJ^cripticm  se't  forth  in  ch.  22  of  that  Code  (or  ch.  la  of  the  new 
ueeW.  Goluck  Chunder  Gohoo,  12  W.  R.  38.    [Jackson  and  Markby,  JJ. 

sn.  i«59.] 

I.  An  order  issued  by  a  Magistrate  under  s.  62  of  the  Code  of  Criminal  Procedure  (Aft 
KXV.  of  1861),  corresponding  with  s.  144  of  the  new  Code  of  Criminal  Procedure  (Aft 
3C.of  188a),  in  consequence  of  a  mahazirnama  signed  by  certain  persons,  but  without  any 
totieeto  thedef«tidal»t  or  inquiry  by  the  Magistrate  is  illegal.— Pro.,  Aug  16, 1869, 4  Mad.    » 
|jI-aiL,  Ap,67. 

i  Bbforb  a  conviction  can  be  had  under  s.  188,  Penal  Code,  it  must  be  proved  that  the 
Imnisnl  knew  that  an  order  had  been  promulgated  by  a  public  servant  directing  such  ac- 
cused person  to  abstain  from  a  certain  aft. — Queen  v.  Ramtonoo  Singh,  12  W.  R.  49. 
tKea^aiid  Glover,  JJ.    Aug.  28,  1869.] 

AM aoistratb  issued  a  notification  that  all  persons  desirous  of  carryjng  arms  should 
lakitOHtalicense enabling  them  to  do  so  under  s.  26  of  Aft  XXXI.  of  i860;  and  certain 
feftmMi  Wtere.  in  consequence  of  this  notification,  arrested  and  brought  before  him ,  charged 
in  aa^Rio  leport  with  carrying  arms  without  license.  No  summons  or  warrant  had  been 
hpnlM  (or,  or  any  complaint  lodged  before  the  Magistrate,  previous  to  the  arrest  of  the 
r^ntiwrs.  No  charge  in  writing  was  framed  as  required  under  ss.  250  to  251  of  the  Crimi- 
nal Ptooeftnre  Code  (Aft  XXV.  of  1861),  corresponding  with  ss.  253  to  255'of  the  new 
,CodaofCnmtoal  Procedure  (Aft  X.  of  ifS^i).  No  evidence  was  taken  ;  but  the  prisoners 
itoted  carrying  the  fire-arms.  The  Magistrate  convicted  them,  under  s.  188  of  the 
J^eaRf  (ode,  of  disobedience  to  an  order  duly  promulgated  by  a  public  servant.  There 
jms  ik^ fVidence  that  the  disobedience  would  cause,  or  tend  to  cause,  annoyance,  obstruc- 
^on^dKii^ary  to  human  life,  health,  or  safety.  Held  that  the  convictions  must  be  quash- 
^  Mtomity  of  abserving  the  rules  laid  down  in  the  Criminal  Procedure  Code  remarked 
oo^P^OuiOtN  V.  Nandkumar  Bose,  3  B.  L.  R.,  Ap.,  149.     [Markby  and  Glover,  JJ.  Sep. 

i  JPfOd  of  the  Code  of  Criminal  Procedure  (Act  XXV.  of  1861),  corresponding  with 
[^  I4f  of  file  new  Code  of  Criminal  Procedure  (Act  X.  of  1882),  does  not  apply  to  disputes 

•[      '57     ] 
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connected  with  lands,  but  refers  specially 
immf  diate  actioD  is  necessary  in  order  t( 

BULLUB   AdDHYA  V.   GOBIND  ChUKDBR  1 

Oct.  27,  1869.] 

OoMRA  was  convicted  of  stealing  a  Ii 
cused  No.  I,  and  was  ordeied  by  the  Dep 
at  the  thana.  This  Moola  omitted  to  d 
Penal  Code.  Held  that  Moola  had  not  c 
order  in  question  was  not  one  which  the 
to  promulgate  within  the  meaning  of  ths 
17  of  1869. 

Thb  Sub- Magistrate  issued  an  order 
tain  embankment  whereby  the  adjacent  la 
flooded.  Hifd  that  the  act  of  the  defendai 
the  Sub-Magistrate  under  s.  62  of  the  Co 
corresponding  with  s.  144  of  the  new  Code 
Feb.  22,  1870,  5  Mad.  H.  C.  R.,  Ap.,  19. 

A  MAGiSTftATE  has  no  power  under 
XXV^of  i86i),  corresponding  with  s.  144 
of  1882),  to  issue  any  order  which  is  by  its 
to  compel  the  owner  of  property  to  do  is  t 
not  extend  to  an  order  to  cut  down  a  larj 

TKRJBB9.  RamChUNDErChATTERJBE,  I3 

JJ.     Mayi4.  1870.J 

Where  a  Deputy  Magistrate,  withoui 
the  Code  of  Criminal  Procedure  (A61  X] 
*new  Code  of  Criminal  Procedure  (A61  X. 
to  be  held,  and,  subsequently,  on  taking 
a^d  passed  without  jurisdiction,  he  was  h( 
order. — Mohun  Sirdar  on  behalf  of  b 
DYAH,  Naib  of  Baboo  Debender  Nath 
JJ.     May  14,  1870.] 

A  Magistrate  cannot  pass  an  order 
(Aft  XXV.  of  1861),  corresponding  with 
(A6t  X.  of  1882),  directing  a  person  to  ab 
with  certain  property,  unless  he  is  satisfie 
vent,  or  tends  to  prevent,  a  riot  or  affray ; 
under  s.  282  (— s.  107  of  the  new  Code)  ( 
person  to  enter  into  recognizan£:es  not  to 
8.  107  of  the  new  Code)  the  Magistrate  mj 
cient  evidence  to  show  that  a  breach  of  th 
Matter  of  Luchmeeput  Singh,  14  W.  E 

A  Magistrate  cannot  pass  an  order 
(Aft  XXV.  of  j86i),  corresponding  with  s 
(Aa  X.  of  1882),  without  first  calling  on  f  h« 
not  be  passed,  and  taking  any  evidence  whi< 
PUT  Singh,  14  W.  R.  17  ;  5  B.  L.  R  ,  Ap., 
Held  (Phear,  J.,  dissenting)  that  an  < 
Code  of  Criminal  Procedure  (Aft  XXV.  < 
Code  of  Criminal  Procedure  (Aft  X.  of  iJ 
^        ing,  and  therefore  cannot  be  interfered  wit 
\/      JQ^^^A'y^  of  the  new  Code). — Abbas  Ali  < 
L"  K.  74.     [Londfl,'  L.J.,  and  Bayley,  Ker 
If    ^  Contra,  She^  Chunder  Bhattacharjee  v.  t 

.  \\4*1  •  overruled  by  Bykuntram  Shaha  Roy  v.  Mec 

\^  *  •     lowed  in  Sheikh  Laloo  y.  Adam  Sirkar,  17 

•  jeet  Singh  v.  Rajcoomar  Sirkar,  18  W.  R.  i 

•      .  Where  an  order  had  been  made  by  a 

^        Procedure  (Act  XXV.  of  186 1),  correspond! 
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t  of  certain  land,  and  B  subsequently  ob- 
I  entitled  to  the  same  land,  in  pursiiance 

of  the  Collector,  it  ¥ras  held  that,  before 

Code  of  disobeying  an  order  nnade  by  a 
irare  of  the  order  under  s.  318  (or  s.  145  of 
ge,  he  disobeyed  it.— Abelakh  Lall  v. 
icpherson,  JJ.     April  14,  1871.] 

imber  belonging  to  his  master,  which  had 
!n  removed  by  B,  who  said  that  the  timber 
hat  he  had  stacked  it  in  a  place  where  he 
trate  could  not  proceed  under  s.  62  of  the 
)i),  corresponding  with  s.  144  of  the  new 
ut  was  bound  to  try  the  charge  brought 
leave  it  where  it  was  according  to  the  re- 
Pal  v.  Chunder  Nath  Chuckbrbuttv, 
pril24.  1871.]  . 

;  in  execution  of  a  decree  obtained  an  order 
859,  and  a  dispute  arose  between  him  and 
d,  as  to  what  passed  under  the  sale-certi- 
irties,  the  Magistrate  made  certain  orders, 
irchaser  for  some  time  from  exercising  the 
irchase.  Held  that  the  Magistrate  ought 
he  property,  leaving  it  to  the  parties  to 
hat  he  had  ample  power  under  the  section 
f  the  peace.  The  High  Court  may  inter- 
ttrate  under  s.  62,  Code  of  Criminal  Pro- 
1  s.  144  of  the  new  Code  of  Criminal  Pro-« 
I  that  it  was  beyond  the  power  and  out  * 

Quote. — Whether  pleaders  have  a  right 

DAM  SiRKAR  ;   GOVT«  V.SURJAKANT  Act»-     • 

^  R.  37.  [Bayley  and  Markby,  JJ.  Mar. 
lUim  Meah,  14  W.  R.  46,  supra,  p.  158. 
coomar  Sirkar^  18  W.  R.  32,  infra, 

e  of  Criminal  Procedure  (Act  XXV.  of 
le  of  Criminal  Procedure  (Act  X.  of  1882}, 
>f  the  Penal  Code.  (?M<rr^.— Whether  a 
e  former  section  instead  of  under  s.  308 
disobeying  an  order  issued  by  him  direct- 
I  a  nuisance. — In  the  Matter  of  Pitam-  • 
slie,  J.     A4>ril  27,  1872.;! 

lalf  a  mile  from  a  long-established  market, 
:  the  holding  of  the  two  hautson  the  same 
peace,  held  that  the  order  passed  by  the 
Criminal  Procedure  (Act  XXV,  of  1861), 
riminal  Procedure  (Act  X.  of  1882),  directr 
on  certain  days,  wa^  not  beyond  his  power,  - 
^ras  one  with  which  the  High  Court  could 
(or  s.  439  of  the  Code  of  1882). — Lalla 
W.  R.  22.  [Kemp  and  Glover,  J  T,  June 
m  Sirkar,  17  W.  R.  37,  supra.  Follows 
6,  supra,  p.  1 58.  ' 

agistrate  promulgated  an  order  under  s.  62, 
B61),  corresponding  with  s.  144,  new  Code 
ng  all  persons  to  abstain  from  hook -swing. 
>  abetment  thereof,  and  no  such  order  was 
conviction  of  the  prisoners  by  the  Deputy 
having  knowingly  disobeyed  that  order. — 
|0.    [Kemp  and  Glover,  JJ.   July  19, 1872.]  ^ 

the  powers  of  a  Magistrate,  is  legally  com- 
e  (Act  XXV.  of  1861),  corresponding  with 
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«.  144,  new  Code  of  Criminal  Procedure 
landiiolder  from  holding  a  haut  on  any  ] 
the  ground  that  such  an  order  is  likely  t< 
Roy  v.  Meajan,  18  W.  R.  47;  10  B.  L. 
and  Ainslie,  JJ.  Sep.  9,  1872]  Overn 
JChan,4W.  R.  12. 
y^  AccusEB  was  convicted,  under  s.  tl 
the  city  of  Amritsar,  and  thereby  disolM 
tenc^  to  rigorous  imprisonment  for  tw( 
be  confiscated.  The  Chief  Court,  on  tli 
tion,  as  being  unauthorized  by  law.— Ci 

The  words,  "  or  to  do  any  act  that 
8.  382,  Code^f  Criminal  Procedure  (Ac 
Code  of  Criminal  Procedure  (Act  X.  of 
not  one  which  the  person  may  lawfully  < 
prevented  by  a  Magistrate  from  exercisi 
would  be  likely  to  commit  a  breach  of  tl 
trate  issued  an  order  preventing  a  house 
order  was  set  aside  as  illegal.— Cash i  C 
47;  ID  B.  L.  R.  441-     [Couch,  C.J.,  and 

In  a  case  in  which  the  Magistrate 
Procedure  (Act  X.  of  1873),  correspond 
(Act  X.  of  i88a),  for  closing  a  haut  on  I 
other  haut.  and  a  breach  of  the  peace  wj 
that  the  order  should  be  set  aside,  s.  51^ 

•  imminent.  Held  that,  under  expl.  2,  s. 
such  information  as  satisfied  the  Magist 
trate  had  power  to  make,  and  was  not  C( 

•  f.  297,  Code  of  Criminal  Procedure,  187 
nal  Procedure,  1882),  set  it  aside.  Orde 
and  therefore  are  not  within  s.  297.— Bi 
[Couch,  C.J.,  and  Birch,  J.     July  18,  18 

A  Second-class  Magistrate,  who  i 

nal  Procedure  (Act  X.  of  1872),  corresp 

Procedure  (Act  X.  of  1882),  has  no  juris 

s.  487  of  the  Criminal  Procedure  Cod 

,     R.\NCHOD  D.wal,  10  Bom.  H.  C.  R.  42. 

1873] 

The  accused  were  convicted  by  the 
of  the  Penal  Code,  of  disobeying  an  ord 
7th  April  1865.  Para.  3  of  the  order  wa 
of  every  kacha  road  in  this  province,  wl 
side  may  be  assigned  to  the  carts,  and  01 

\ heavy  carts  on  that  part  of  a  road  whi< 
order  of  the  7th  April  1865  was  not  leg; 
V,  Udnir,  Panj.  Rec.,  No.  8  of  1873. 

The  accused  were  caught  fishing  ir 
trict  with  nets,  the  meshes  of  which  wei 
six  inche#all  round,  the  minimum  sizefi 
40  of  1870.  The  accused  did  not  hold  li 
accused  under  s.  188  of  the  Penal  Code, 
missioner's  circular  was  not  authorized 
Held  (by  Campbell.  J.)  that  the  facts  di<j 
Kanhaya,  Panj.  Rec.,  No.  ii  of  1873. 

The  operation  of  s.  518,  Code  of  C 
with  s.  144,  new  Code  of  Criminal  Proa 
in  the  opinion  of  the  Magistrate,  the  del 
procedure  from  that  specified  in  the  exp 
•vil  than  that  »uffcred  by  the  person  upc 
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%Biitio9  o£  this  (the  39th)  chapter  (or  ch.  1 1  of  the  new  Code).     Where  a  Magistral 
out  hearing  the  petitioner,  or  giving  him  an  opportunity  of  being  heard,  and  simply 
the  foundation  of  a  police-officer's  report,  directed  the  petitioner  to  abstain  from  hok 
i  haut  upon  hiS  land  on  a  certain  day,  because  another  party  had  long  been  accustonK 
iaholda  haut  upon  his  land  adjacent  to  the  petitioner's  haut  on  the  day  following  thav 
in  which. the  petitioner  held  his  haut,  it  was  held  that  his  order  passed  under  s.  518  was 
vUra  vires^  the  police-officer's  report  being  vague  and  insufficient,  and  the  private  interest 
of  this  kind  not  affording  a  ground  for  making  an  order  under  s.  518,  or  any  other  order 
Boder  the  Criminal  Procedure  Code. — Banf.e  Madhub  Ghose  v.  Woom.\n  N.\th  Roy 
Chowohrv,  21  W.  R.  26.    [Phear  and  Morris,  JJ.    Jan.  18,  1874.] 

The  pay  of  G.  a  servant  of  a  railway  company,  fell  due  on  the  ist  April.  On  the 
31st  March,  ti!e  Civil  Court -granted  a  prohibitory  order  under  Act  VIII.  of  1859,  attach- 
ing G's  pay,  and  the  order  was  served  on  the  Auditor  of  the  Company  on  the  ist  April, 
flae^/^uditor  returned  the  order,  having  endorsed  on  it  that  it  was  dated  Mftrch  31st,  and 
&spay  was  not  due  till  the  ist  April.  The  order  was  again  served  on  the  1st  April,  and 
tte  Auditor  a^in  returned  it  with  the  remark  that,  since  the  first  service,  the  pay  due  to 
Ghad  been  made  qyer  to  him.  The  Auditor  was  convicted  under  s.  183  for  resisting  the 
fal^ng  of  property  by  the  lawful  authority  of  a  public  servant.  Held  that  the  conviction 
wsa  bad  under  s.  183.  and  could  not  be  sustained  under  s.  188,  as  on  the  31st  March  there 
'was  no  debt  due  to  G  on  which  the  prohibitory  order  could  operate,  and  the  Auditor  was, 
therefore,  not  bound  to  obey  such  an  order. — Lightkoot  v.  CROWiV,  Panj.  Rec.,  No.  9 
of  1S74. 

^  .To  support  a  conviction  under  s.  188,  Penal  Code,  there  must  be  evidence  that  the 
,«der  has  b&en  promulgated  by  a  public  servant  lawfully  empowered  to  promulgate  such 
\mitg;  s,  518  of  the.  Code  (or  s.  144  of  the  new  Code),  which  relates  to  local  nuisances, 
i)b»  AO  application  to  a  case  like  this,  which  refers  to  the  collection  of  market-dues.— 
[SfVBCN  tr.  SoBU.v  Singh,  23  W.  R.  57.     [Kemp  and  Birch,  JJ.     April  5,  1875.]  • 

An  m-der  which  declares  that,  as  between  the  parties  to  a  contention,  certain  land  in 
'IhMfie^does  not  belong  to  the  public,  is  not  one  the  contravention  of  which  can  form  tiie  « 
:'«n|^  of  an  order  under  the  Penal  Code,  s.  188.— Unnoda  Pershad  Dutt  v.  Ranee 
iSttAafA  SoONDUREE,  24  W.  R.  20.     [Glover  and  Mitter,  JJ.    June  28,  1875.] 

Tbk  extraordinary  powers  conferred  on  the  High  Court  by  the  Letters  Patent,  s.  15, 
estead  to  the  revising  of  orders  passed  under  s.  518  of  the  Code  of  Criminal  Procedure 
|1A^  X>  of  1873),  corresponding  with  s.  144  of  the  new  Code  of  Criminal  Procedure  (A6t 
fX  of  1882}.  When  a  Magistrate  makes  an  order  under  this  section,  on  the  ground  that 
ilie.h^  received  information,  and  is  satisfied  with  it,  no  interference  is  possible ;  but  when 
I  he  states  the  nature  of  the  information,  the  High  Court  can  see  whether  such  information 
'Tustifies  the  order  made.  Before  a  prohibitory  ord^r  under  s.  518  can  be  made,  there 
ought  to  be  information  or  evidence  before  the  Magistrate  that  the  act  prohibited  was 
El^dy  to  cause  a  riot  or  affray,  and  that  the  stoppage  of  thstt  act  would  prevent  such  riot  or 
I  affray.  After  summoning  a  person  to  show  cause  why  he  should  not  enter  into  a  bond  to 
\heea  the  peace,  the  Magistrate  .cannot  bind  over  that  person  until  he  adjudicates  on 
'^vldpnce  before  him  that  such  perion  is  likely  to  commit  a  breach  of  the  peace. — Goshain 
LuoKtfAN  Pershad  Pooree  v.  Pohoop  Narain  Pooree,  24  W.  R.  3a  [Glover  and 
'Mitl«*,  JJ.    Aug.  2,  1875.] 

tfMOER  Aa  XXV.  of  1861,  s.  62  (or  Aft  X.  of  1882,  s.^44),  it  is  necessary  that  the 
direction  should  be  addressed  to  a  particular  person,  or  particular  persons,  and  not  to  the 
^obiie  |;enerally,  and  with  reference  to  a  particular  occasion  only,  not  for  a  continuance. 
— rtfe.,  Aug.  17,  1875,  8  Mad.  H.  C.  R.,  Ap.,  9. 

i  Ih  a  civil  suit  to  which  accused  was  a  party,  the  decree  was  that  the  marriage  of  a  cer>  ^ 
jiam  spri  should  be  arranged  for  by  A,  another  party  to  the  suit,  and  that  accused,  her 
I  WBNpiol  ancle,  should,  in  the  meantime,  have  her  custody  only.  Notwithstanding  this 
•dacieftv  accused  gave  her  away  in  marriage  to  B.  A  prosecut»l  accused,  ^d  the  latter 
was  ooavicted  of  disobeying  a  lawful  order  of  a  public  servant.  Held  that  the  conviction 
foMmot  stand. — Crown  v.  Nand  Lall,  Panj.  Rec.,  No.  3  of  1876,  ^  ^  i 

»  AmsoN,  plying  a  boat  for  hire  at  a  distance  of  three  miles  from  a  public  ferry,  can- 
not lii  ^d,  with  reference  to  such  ferry,  to  commit  ^'criminal  trespass"  within  the 
■Ml^  o(  that  term  in  s.  441  of  the  Penal  Cckle.  If,  when  directed  by  the  order  of  a 
pu£^ servant,  duly  promulgated  to  him,  to  abstain  from  plying  a  boat  for  hire  at  or  in 
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the  immediate  vicinity  of  a  public  ferry,  a  person  disobeys  such  direction,  he  rendqp  }ut0 
self  liable  to  punishment  under  the  Penal  Code.— Muthra  v.  Jawahir,  I.  L.  R.»  i  Afi. 
527.  [Spankie,  J.     Dec.  15.  1877.]  ^ 

Where  a  Magistrate  made  an  order  under  s.  518  of  the  Code  of  Criminal  Pfocedul 
(Act  X.  of  1872),  corresponding  with  s.  144  of  the  new  Code  of  Criminal  Procedari  (Aft 
X.  of  1882),  directing  one  of  two  rival  haut-proprietors  to  remove  his  haut  to  Socli  A4b^ 
tance  as  to  render  it  useless  for  the  purposes  for  which  it  was  established,  it  was  kMiSbtt 
the  order  came  within  the  purview  of  the  Full  Bench  decision  in  €opi  Mohun  ifmlHdk  V* 
Taramoni  Chowdhrani  (I.  L.  R.,  $  Cal.  7 ;  4  C.  L.  R.  309),  and  might  be  set  aside  » 1ft 
excess  of  jurisdiction. — Sharut  Chundbr  Banerjee  v.  Bamachurn  MooiAerjkBi  4C 
L.  R.  410.     [Morris  and  White,  JJ.     Mar.  19,  1879  ] 

A  Magistrate  is  not  empowered  to  pass  an  order  uSder  s.  518  of  A&.  X.  of  t8|7t 
(corresponding  with  s.  144  of  Act  X.  of  1882),  which  has  more  than  a  temporary  operatiM, 
The  grant  o^hat  is,  in  effect,  an  order  for  a  perpetual  injunction  is  entirely  beyotd  Mx 
powers.  When  a  plaintiff  alleged  that  he  had  held  a  haut  on  his  own  landfor  mainryeits 
on  Tuesdays  and  Fridays  ;  that  the  defendant  had  set  up  a  rival  haut  on  tnese  da.^  aftd 
prevented  persons  from  attending  the  plaintiffs  haut;  that  this  led  t<»disturbances  1l4ilcfc 
ended  in  an  order  being  made  by  the  Magistrate  prohibiting  the  plaintiff  from  hol^i^Ul 
haut  on  the  said  days ;  and  that  the  plaintiff  suffered  loss  and  damage  in  con  \t  fliWfl), 
held  that,  assuming  these  facts  to  be  true,  the  plaintiff  was  entitled  to  a  decree,  deOlBtw, 
as  against  the  defendant,  that  the  plaintiff  had  a  right  to  hold  his  haut  on  Tuesdays  wS: 
Fridays. — (jopi  Mohun  Mullick  v,  Taramoni  Chowdhrani,  I.  L.  R.,  5  Cal.  7  ;4  C  L* 
R.  309.  [Garth,  C.J.,  and  Jackson,  Pontifex,  Ainslie,  Birch,  Morris,  White,  Xiftiil^ 
McDonell,  Prinsep,  Wilson,  and  Broughton,  J  J.    April  17,  1879.] 

Where  an  executive  ofBcer  makes  an  order,  or  issues  a  notification  under  the  wnort* 
sions  of  the  Code  of  Criminal  Procedure,  it  is  not  within  the  province  of  judicial  aid(oc^ 
^o  question  the  propriety  or  legality  of  such  order  or  notification  until  an  attempt  ismm 
to  enforce  the  exaction  of  a  penalty  against  a  person  committing  a  breach  of  sudi jcxdH 
or  notification.  It  then  becomes  the  duty  of  the  judicial  authority  to  consider  vf^hi^lierdM^ 
order  is  properly  made  or  not. — In  the  Matter  of  Surjanarain  Dass:  Empress  •,SuK' 
janarain  Dass,  I.  L.  R.,  6  Cal.  88.     [Jackson  and  Tottenham,  JJ.    June  i5f  1880,3 

A  Magistrate  directed  a  landholder  "  to  find  a  clue  "  in  a  case  of  theft  ''  witlSn 
teen  days,  and  to  assist  the  police."     Held  that  such  order  was  not  authorized  by  as. 
and  91  of  A6t  X.  of  1872  (corresponding  with  ss.  42  and  43  of  AA  X.  of  1882),  Mid 
conviction  of  such  landholder,  under  ss  187  and  188  of  the  Penal  Code,  for  disol 
X>f  such  order,  was  not  maintainable. — Empress  v,  Bakshi  Ram,  I.  L.  R.,  3  AU. 
[Pearson,  J.     Aug.  18,  1880.] 

In  the  absence  of  evidence  ^hat  an  order  under  s.  530  of  the  Code  of  Criminal 
cedure  (Aft  X.  of  1872),  corresponding  with  s.  145  of  the  new  Code  of  Criminal  Proa 
(Aft  X.  of  1882),  was,  in  fact,  directed  to  the  accused,  he  cannot  legally  be  cotivk^ 
under  s.  188  of  the  Penal  Code  for  disobeying  such  order.  Quare. — Whether  an  ^ddhi 
under  s.  530  (or  s.  145  of  the  new  Code)  can  be  directed  to  others  than  the  unsuoq^Mla 
party  to  the  proceedings  under  the  section,  or  whether  such  an  order  could  properly  Im 
directed  to  the  public  at  large. — In  re  Nobokishore  Chuckerbutty,  7  C.  L.  R.  fl^l 
[Mitter  and  Maclean,  J  J.    Sep.  4,  1880.] 

S.  188  of  the  Penal  Co(fe  applies  to  orders  made  by  public  functionaries  lor  ^nl 
purposes,  and  not  to  an  order  made  in  a  civil  suit  between  party  and  party.     The  pn 
remedy  for  disobedience  of  an  order  of  injunction  passed  by  a  Civil  Court  is  commi 
for  contempt. — In  the  Matter  of  Chandrakanta  De,  I.  L.  R.,  6  Cal.  445;  7  C.  L; 
350.    [Garth,  C.J.,  and  Maclean,  J.     Nov.  9,  1880.]  * 

In  a  case  of  a  dispute  between  rival  parties  ^s  to  the  payment  of  rents  by  tei^tnts, 
Magistrate  has  no  power  under  s.  518  of  Aft  X.  of  1872  (corresponding  with  s«  144  « 
Aft  X.  of  1^2),  to  make  an  order  that  no  rents  should  be  collected  until  such  tim«aatt 
right  and  title  of  both  parties  should  have  been  established  by  order  of  a  competent  CoaJI 
arid  a  conviction  under  s.  188  of  the  Penal  Code  for  disobeying  such^m  order  c^mpoifc 
sustained. — Prosunno  Coomar  Chatterjee  v.  Empress,  8  C.  L.  R.  231.  "^ 
Maclean,  JJ.    Jan.  19,  1881.] 

An  omission  or  neglect  by  a  zemindar,  when  called  upon  under  s.  21  of  Reg.  XX. Oil 
1817,  to  nominate  some  one  to  fill  the  office  of  village-watchman  which  had  become  vacut 
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of  the  Penal  Code. — In  the  Mattbr  of 
'ris  and  Prinsep,  Jj.    Jan.  19,  iS&i.l 

the  possession  of  lands  and  buildines,  a 
I  the  parties,  and  a  serious  breach  of  the 
.  39.  instead  of  ch.  40,  of  the  Criminal  Pro- 
te  had  jurisdiction,  the  proceedings,  not 
ourt.  An  order  to  abstain  from  interfer- 
to  abstain  from  a  "  certain  act "  within  the 
>de  (Act  X.  of  1872),  corresponding  with 
Act  X.  of  1882).— E.  V.  Ramanuja  Jee- 
Mad.  354.     [Innes  and'Muttusami  Ayyar, 

imissioner  of  Hylakandi,  in^ylhet,  passed 
re  Code  (A6t  X.  of  1872),  corresponding 
lure  (A6t  X.  of  1882),  that  the  manager  of 
a  market  on  Thursday  until  further  notice, 
issioner  reviewed  this  order,  and,  having 
I  issue  a  permanent  injunction,  struck  the 
natter  to  the  Deputy  Commissioner.  The 
:ant  Commissioner  that  he  saw  no  illega- 
imissioner  passed  an  order,  declaring  that 
full  force.  On  a  reference  to  the  High 
f  Sylhet  under  s.  297  of  the  Code  of  Cri- 
r  with  s.  438  of  the  new  Code  of  Criminal 
trate  having,  on  the  25th  of  August  1881, 
rtruck  the  case  oiT  the  file,  he  had  no  power 
.vv.  Jameson,  I.  L.  R.,8Cal.  58a    [Cuif* 

k  to  an  officer  in  charge  of  police-stations,  j 
s  likely  to  cause  a  disturbance  of  the  pub- 
e  meaning  of  s.  480  of  the  Code  of  Crimi- 
with  ss.  127  to  132  of  the  new  Code  of 
v.TucKBR,  I.L.  R.,7Bom.42.    [Kemball 

ssembed  for  religious  worship  or  religious 
rather  than  private  worship ;  and  it  may 
iiould  inform  the  Magistrate  or  police  at 
hip,  in  order  that  the  rights  of  other  per-  ^ 
entitledno  deprive  others  for  ever  of  the 
n  the  plea  of  the  sanctity  of  their  place  of 
[)n  therein  day  and  night.  The  duties  of  a 
kely  to  be  disturbed  by  one  sect  attempt- 
-eets  for  procession  discussed.  The  prin- 
Saib  (I.  L.  R.,  2  Mad.  140)  examined,  ex- 
I.  L.  R.,  6  Mad.  203.     [Turner,  C.J.,  and 

il  Code  of  disobedience  to  a  general  order 
squent  the  roads  and  public  places  at  the 
the  conviction  was  bad. — In  re  Komul 
Field,  JJ.     Feb.  28,  1883.]      ' 

omedan  and  Hindu  inhabitants  of  a  town 
fig  a  certain  public  street  to  the  burning- 
rting  to  be  under  s.  539  of  the  Code  of 
iding  with  s.  558  of  the  new  Code  of  Cri- 
t  the  Hindus  should  carry  corpses  by  the 
the  street  to  the  use  of  which  for  such  pur- 
e  order  of  the  Magistrate  was  illegal.— /n 
:.J.,  and  Muttusami  Ayyar,  J.     May  26, 
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A  PERSON  attempted  to  obtain  his 
certain  information  which  he  knew  to 
Held  that  such  person  had  not  thereby 
s.  188  of  the  Penal  "Code,  or  the  offence 
s.  415  of  that  Code.^ Empress  v.  Dwai 
25,1883] 

On  the  agth  of  March  1883,  the  M 
ing,  issued  an  order  under  s.  256  of  the 
tried  and  convicted  before  the  District 
fined  Rs.  100  for  having  disobeyed  thai 
the  accused  was  present  as  Chairman  < 
the  29th  of  March  when  the  order  was 
tried  and  convicted.  Held  that  the  co 
geant  v.  DaleiL.  R.,  2  Q.  B.  D.  558)  cite 
Chunder  Gupta,  I.  L.  R.,  loCal.  I03< 

In  May  1883  the  District  Magistr 
sion  of  certain  lands  claimed  by  A  and  ] 
that  A  was  in  possession,  he  passed  ar 
was  entitled  to  hold  possession  of  the  d 
forbidding  B  .and  all  others  to  disturb 
effected  in  due  course  of  law.  Previoi 
of  his  interest  in  the  disputed  land  to 
the  order  of  the  21st  of  May  1883.  In 
lands,  and  attempted  to  turn  A  out  of  | 
the  lands  to  pay  tent,  and  give  kabuliy 
panions  went  to  the  disputed  land,  tbi 
^883,  though  none  of  them  was  a  partj 
trate.  In  December  ;885,  they  were  al 
duly  promulgated  by  a  public  servant. 
\  a  Inference  by  a  Magistrate  to  a  police 
breach  of  the  peace,  is  a  sufficient  statt 
tisfied  of  the  existence  of  a  dispute  liki 
ing  of  s.  145  of  the  Code  of  Criminal  Pi 
Dr,  I.  L.  R.,  13  Cal.  175.    [Prinsep  ai 

In  1876  a  Magistrate  passed  an  o 
cedure  Code),  directing  the  Saraogis  c 
sions  along  a  particular  route,  and  at  a 
no  fresh  promulgation  of  the  order,  the 
•  and  at  a  different  hour,  and  for  so  doin 
s.  188  of  the  Penal  Code.  Held  ^hat  t 
a  temporary  operation  only.  Gopi  M 
Cal.  7)  referred  to. —  Queen-Empresj 
Nov.  25,  1887.] 

A  District  Magistrate,  by  an  c 
Code,  after  stating  that  it  appeared  that  one  ''  G  C  S  has  recently  established  « \ 
in  the  vicinity  of  K,  an  old-established  hAt,  held  it  on  the  same  days,  and   that,  in 
sequence  of  the  establishment4>f  the  new  hAt,  and  the  endeavours  made  to  i  nduceor  fd 
people  to  frequent  the  new  hAt  instead  of  the  old  one,  a  serious  breach  of  the  peacej 
riots  are  imminent,"  ordered  "  that  the  said  G  C  S  and  all  other  persons  abstain  frotti  I 
ing  such  hAt "  on  those  days     The  order  was  duly  made  and  promulgated,  but  not  s 
in  accordance  with  s.  134  of  the  Code,  and  the  orders  of  Government  made  th&'e 
Notwithstanding  the  order,  one  P  C  A  was  found  exposing  goods  for^le  as  a  tra 
the  hAt  on  one  of  the  prohibited  days,  and  he  was  thereupon  charged  with  disobeviiiiH 
order  of  the  Magistrate,  and  convicted  of  an  offence  under  s.  188  of  the  Penal  Code    Mi 
that  the  conviq^ion  was  bad,  as  P  C  A  did  not  come  within  the  description  of  the  \ 
intended  by  the  order  to  be  prohibited  from  "  holding  "  the  hAt,  which  referred  to  '*  I 
ing  "  as  owner  or  manager,  not  as  a  trader.     Held  also  that  the  terms*"  of  s.  134  ^ 
"  Code,  and  the  notification  made  by  Government  thereunder  as  to  promulgation  and'  1 
of  an  order,  are  directory,  but  an  omission  to  follow  strictly  such  direction,  though  {1 
an  irregularity,  does  not  invalidate  the  order  :  where,  therefore,  it  is  shown  that  the  i 
has  been  brought  to  the  actual  knowledge  of  the  person  sought  to  be  affected  by  it, 
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■ussuM  does  not  prevent  the  case  coming  within  s.  188  of  the  Penal  Code. — In  thb 
Iattss  of  Parbutty  C^haran  Aich;  Parbutty  Churn  Aich  v.  Queen-Empress, 
^L.  R.,  16  Cal.  9.     [^yilson  and  Rampini,  JJ.     Aug.  6,  1888.]  , 

180.  Whoever  holds  out  any  threatjpfjniury  to  any  public  servant,  or  to  Presv.  Mag. 
Threat  ofinjury  to  a  public     any  person  in  whom  he  believes  that  public  servant  <>»*     f'J*   ^^^ 
ef^aot.  to  be  interested,  for  the  purpose  of  inducing  that  unc*^.    ^' 

Mrt»lic  servant  to  do^any  aft,  or  to  forbear  or  delay  to  do  any  ad,  connected  Summons. 
titb  Ule  exercise  of  the  public  functions  of  sach  pablic  servant,  shall  be  punish-  ^*^^^^^* 
td  with  imprisonment  of  either  description  for  a  term  which  may  extend  to  two    ^  ^^^' 
mXB,  ot  witU  fine,  or  with' both. 

In  a  prosecution  for  an  offence  under  s.  189  of  the  Penal  Code,  the  witofsses  differed 
IS  to  the  exaft  words  used  by  Ihti  prlSUIier  Ifl  IRreUteniilg  llie  (lUUlirtervant;  though  they 
igreedjas  to  th.*  general  effect  of  those  words.  The  Magistrate,  however,  considered  that 
jleoffence  was  clearly  proved,  and  convicted  the  prisoner.    The  Sessions  Judge,  on  appeal,  * 

iflirmed  the  convictfon,  observing  that  it  was  immaterial  what  the  words  used  were,  and 
hat  the  intention  and  effect  of  the  words  were  plain.  Held  that  the  Judge  was  mistaken 
a  ic|(arding  it  as  immaterial  what  the  words  u9ed  actually  were,  and  that,  on  the  contrary, 
t  «39  laost  material  that  those  words  should  be  before  the  Court  to  enable  it  to  ascertain 
riKdier  i«  tact  a  threat  of  injury  to  the  public  servant  was  really  made  by  the  accused  — 
^iTBJiif-  Empress  v,  Maheshri  Bakhsh  Singh,  1.  L.  R.,  8  All.  380.     [Straight,  Offg.  C.J. 

100.  Whoever  holds  out  any  threatof  injury  to  any  person  for  the  pur-     Ditto. 
Threat  of  injury  to  induce     ^^,  ^^  indocingihat  person  to  refrain  or  desisffrom 
soft  to  refrain  from  apply-     makmg  a  legal  application^for  protection  agamst  any^ 
Uf  protection  to  public     [njury^to  any  public  servant  legally  empowered  as 
"'^  such  to  give  such  protection,  or  to  cause  such  pro-    / 

tecticm  to  be  given,  shall  be  punished  with  imprisonment  of  either  description 
br  a  lerro  which  may  extend  to  one  year,  or  with  fine,  or  with  both. 

Where  the  exercise  of  ecclesiastical  jurisdiction  is  plainly  ultra  vires,  or  otherwise 
bnssaiietloned  by  the  ordinances  of  a  religious  s^ciet^c,  or  where  such  ordinances  contro- 
vert the  general  law,  and,  in  either  case,  consequences  result  which  the  criminal  law  was 
hitecided  to  restrain,  the  Criminal  Courts  are  not  at  liberty  to  decline  jurisdiction.  A  Ro- 
htan  Catholic  complained  to  a  Magistrate  that  he  had  been  threatened  with  an  illegal  sen- 
lence  of  excommiHHcation,and4iad  been  excommunicated  by  the  ecclesiastical  authorities, 
■rith  a  view  to  prevent  him  from  asserting  his  legal  rights  in  defending  a  civil  suit  con-  , 
etroing  the  property  of  a  church.  Held  that,  under  the  circumstances,  the  proper  course 
Iras  for  the  Magistrate  to  postpone  the  trial  till  the  complainant  proved  in  a  Civil  Court 
the  Ulegality  of  the  action  of  the  ecclesiastical  authorities. — In  re  DeCri^z,  1.  L.  R.,  8 
Ma4,  140.     [Turner,  C.J  ,  and  Brandt,  J.     Oct.  6  and  Dec.  2,  1884.] 


CHAPTER  XL  J .  r   --Vi^    h  ^^f''  ' ' ;. 

Of  False  Evidencb  and  Offrncks  against  PCjb'lic  Justice.  ^'V  v  ^^< 

Ji^JOl.  Whoever,  being  legally  bound  by  an  oaih,  or  by- ahjj  express  pro-       L      v  '-        , 
L^^AfSpj- fnkc      d  vision  of  law,  to  state  the  truth,  or  bemg  bound  by        \^y"  j 

■  ^^-f^  evi  ence.  j^^  ^^  make  a  declaration  upon  any  subject,  makes  ^  ^  \     ^'     ,    * 

ppf  Mtement  which  is  false,  and  which  he  either  knows  or  believes  to  be  false,  ^i-  '^     .\ 

or  dtm  not  believe  to  be  true,  is  said  to  give  false  evidence.  V^  \'^»^ '    ,    \j. 

\      Mxflanaiion  I . — A  statement  is  within  the  meaning  of  this  section,  whether  ^-  C*^  '  '^  , 

H  IS  mM^  verbally  or  otherwise.    •  *      .  ^^      \  '  1 

Micfianaiion  2. — A  false  statement  as  to  the  belief  of  the  person  attesting    *^^'  ■ 

is  wMten  the  meaning  of  this  section,  and  a  person  may  be  guilty  of  giving  false        A>>  '     , 

^^Wf     ^^tdAJ^b   Sy  ^t'cJx  Vw  U^  '-     t^    ^-ew  i..  .  tujj.      Digitized  byL^ObglC 
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I  Ouujt^  ^o^tfw  4-S^vvt«l 

evidence  by  stating  that  he  believes  a  thing  which  he  does  not  believe,^tt  irfl 
as  by  stating  that  he  knows  a  thing  which  he  does  not  know.  | 

•  *       *  • 

Illustrations. 

(a.)  A,  io  support  of  a  just  claim  which  B  has  against  Z  for  one  thousanil  rupees,  lah^ 
swears  on  a  trial  that  he  heard  Z  admit  the  justice  of  B's  claim.     A  has  given  false  en 

dence.  , 

«  I 

(b.)  A,  being  bound  by  an  oath  to  state  the  truth,  states  that  he  believes  a  certaiD  im| 
nature  to  be  ^e  handwriting  of  Z  when  he  does  not  believe  it  to  be  the  hand#fltiDg  ii  2 
Here  A  states  that  which  he  knows  to  be  false,  and,  therefore,  gives  false  evidence. 

(c.)  A,  knowing  the  general  character  of  Z's  handwritiftg,  states  that  he  believes  a  c«f 
tain  signature  to  be  the  handwriting  of  Z ;  A  in  good  faith  believing  it  to  be  so.  Here  Al 
statement  is»ferelv  y  to  h^  belj|j>f .  and  jajniftas  to  l^ia  hftlief.  and  therefore,  although  th 
signature  may  not  be  the  handwriting  of  Z,  A  has  not  given  false  evidence. 

•  {d,)  A,  being  bound  by  an  oath  to  state  the  truth,  states  that  he  knows  that  ^wasa 

a  particular  place  on  a  particular  day,  not  knowing  anything  upon  t^e  subject.     A  gire* 
false  evidence,  whether  Z  was  at  that  place  on  the  day  named  or  not. 

(e.)  A,  an  interpreter,  or  translator,  gives  or  certifies  as  a  true  interpretation  or  tnmm 
lation  of  a  statement  or  document,  which  he  is  bound  by  oath  to  interpret  or  translate  tm^ 
that  which  is  not,  and  which  he  does  not  believe  to  be,  a  true  interpretation  or  tran^atioi 
A  has  given  false  evidence.  ,/^_  _^      mj 

Rulings.  !»-»•< 

A  STATBMBNT  taken  by  a  Third-class  Magistrate  under  s.  164  of  the  Code  of  Cua 
"Procedure  (A6t  X.  of  1882),  such  Magistrate  not  having  authority  to  carry  on  the  ^ 
minary  inquiry  in  the  case,  is  not  evidence  in  a  stage  of  a  judicial  proceeding^ w*'^*^*" 
•    meaning  of  ss    191  and  193  of  the  Penal  Code,  such  that,  when  the  statement  ii 
^    dieted  afterwards  before  the  Magistrate  having  jurisdiction,  and  exercising  it  in  ^leM 
liminary  inquiry,  it  will  form  a  sufficient  basis  for  an  alternative  charge  of'giviiig^  Ul 
evidence  in  a  judicial  proceeding. — Quben-Emprbss  v.  Bharma,   I.  L.  R.,  11  Bom.  7i 
[Sargent,  C.J.,  and  West  and  Nanabhai  Haridas,  J  J.     Dec.  20,  1886.] 

An  accused  was  charged  withjgiving  false  evidence  upon  an  alternative  charge»fli 
statement  having  been  made  to  a  ponce-otficer  investiga^fnff  ^  ^*f  "^  arson,  and  iJ 
other  having  been  made  when  he  was  examined  as  a  witness  before  the  Joint-Mi^[istn 
when  the  case  was  being  inquired  into.  The  two  statements  were  contradictory,  and  I 
evidence  was  given  to  show  which  of  them  was  false.  It  was  not  proved  that  the  st4l 
ment  made  to  the  police-officer  was  made  in  answer  to  questions  put  by  him,  and  the  oa 
evidence  given  at  the  trial  witS  regard  to  the  inquiry  upon  which  the  police-officer  m 
engaged  was  to  the  efiFect  that  an  inquiry  was  being  made  about  the  burning  of  a  lu 
TIm  jury  acquitted  the  accused,  and  the  case  was  referred  to  the  High  Court  by  tlie 
sions  Judge,  who  disagreed  with  the  verdict  oJP  acquittal.  Held  that  the  verdict  was 
Before  a  conviction  in  such  a  case  can  be  sustained,  it  must,  having  regard  to  the 
sions  of  s.  161  of  the  Criminal  Procedure  Code,  be  clearly  proved  by  the  evidence  that  t| 
statement  made  to  the  police-officer  was  a  statement  in  answer  to  xjuestions  put  to  the  a 
cused  by  the  investigating  police-officer,  and  in  the  absence  of  such  evidence,  ev^n  thou] 
the  statement  were  proved  to  be  false,  a  conviction  could  not  be  sustained.  Held^  (nrtbj 
that  in  such  a  case  it  is  also  necessary  for  the  prosecution  to  establish  that  the  police<a 
stable  was  making  an  investigation  under  ch.  14  of  the  Criminal  Procedure  CodeJ 
Empress  v.  Baikanta  Bauri,  I.  L.  R.,  x6  Cal.  349.  [Mitter  and  Macphersoil,  J  J.  Mf 
4.  1889] 

192.  Whoever  causes  any  circumstance  to  exist,  or  makes  any  false  a 

n  u  •   I.-  -  *.i       'A ^T  *n  *ny  book  or  record,  or  makes  any  docnmq 

Fabricatmg  false  evidence.         '*••  ri        ^  ^  ..^j.        ^L   ^         i^J 

r * containmg  a  false  statement,  mtenqing  that  such  d 

cumstance,  false  entry,  or  false  statement,  may  appear  in  evid^p^*^  {«*  \  jw^iigt 

proceeding,  or  in  a  proceeding  taken  by  law  before  a  public  servant  af  aocli,  1 


itore  an  arbitrator,  and  that^such  circumstance,  false  entry,  or  false  statemei 
so  appearing  in  evidence,  may'cause  any  person,  who,  in  such  proceedinir, 
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_._^^  opinion  upon  the  evidence,  to  entertain  an  erroneous  opinion  touch- 
any  point  material  to  tbe  Jesuit  of  such  proceedings^  is  said  **  to  tabri^ate 
B  wiaence."        ^  — *    " 


Heevl 


Illustrations, 


{€,)  A  puts  jewels  into  a  box  belonging  to  Z,  with  the  intention  that  they  may  be 
Ldin  that  box,  and  that  this  circumstance  may  cause  Z  to  be  convicted  of  theft.  A 
^bricated  false  evidence.  ^ 

L\m  A  makes  a  false  entry  in  his  shop-book  for  the  purpose  of  using  it  as  corrobora- 
eridenoe^n  a  Court  of  Justice.    A  has  fabricated  false  evidence. 

I  (f.)  A,  with  |he  intention  of  causing  Z  to  be  convicted  of  a  criminal  conspiracy,  writes 
ktor  ill  imitation  of  Z's  handwriting,  purporting  to  be  addressed  to  an  accomplice  in 
ncrimina]  conspiracy,  and  puts  the  letter  in  a  place  which  he  knows  tl^t  the  officers 
Wbe  (tottce  are  likely  to  search.    A  has  fabricated  false  evidence.  * 


I 


•  Rulings, 

The  term  "  fabrication  "  in  s.  193  refers  to  the  fabrication  of  false  documentary  evi- 
feoe  to  be  used  in  a  suit,  so  that  to  convict  under  this  section  it  is  essential  to  aver  and 
Inrove  that  the  fabricated  documents  were  intended  for  that  purpose.  The  illegal  con. 
stt^  aA  or  omission,  contemplated  by  s.  120  of  the  Code,  has  reference  to  tb<  ex- 
of  adesigpi  on  the  part  of  third  persons  to  fabricate  evidence. — Queen  v.  Rajcoomar^ 
ICft,  I  Ind.  Jor.,  O.  S  ,  105.     [Trevor  and  Seton-Karr,  JJ.     Sep.  27,  1862.] 

Tm  term  of  imprisonment  for  attempting  to  fabricate  false  evidence  for  the  purpose  1 
SQ^  Bsed  in  a  stage  of  judicial  proceeding  cannot  extend  beyond  one-half  of  seven  I 
IH^UBEN  V,  SooNDUR  PuTNAiCK,  3  W.  R.  59.     [Kemp  and  Seton-Karr,  JJ.  Aug.  7,r  \ •<*>.■' 

TmaAni9ed  put  in  an  application,  which  he  verified,  before  a  Judge  of  a  Court  of  ^ 
"  Cuses,  praying  for  a  re-hearing  of  his  case  under  s.  1 19,  Act  VI 11.  of  1859,  ^nd  at?  * 
iat  hm  was  not  aware  that  a  suit  had  been  instituted,  or  a  decree  given,  against  him, 
lit  bad  aathorized  a  pleader  to  defend  the  suit.  Neld  by  Loch,  J.,  that  theaccus- 
|»S3  AOt  guth^  qi  an  offence  under  s.  192  of  the  Penal  Code,  nor  liable  to  punishment 
let  s.  14,  Act  VI 1 1,  of  1 859.  The  offence  contenfplated  by  the  former  law  requires  that 
klocnieiit  containing  the  false  statement  should  be  made  with  the  intention  that  it 
yippftir  in  evidence.  The  latter  law  does  not  require  that  an  application  under  s.  1 19, 
EViELi  of  1859,  such  as  the  accused  made,  should  be  verified.  Held  by  Glover,  J.,  con* 
^lUvisioif  OF  Proceedings  in  the  Case  of  Haran  Mundul,  id  W.  R.  31 ;  2  B 
t.,A.Cr.,i.     [Loch  and  Glover,  JJ.     Aug.  io»  1868.]  '       • 

Watts  an  accused  person  is  charged  with  fabricating  false  evidence,  it  should  be 
md  that  soch  evidence  might  cause  some  one  '*  to  form  an  erroneous  opinion  touching 
rpohit  material  to  the  result ;"  and  it  has  been  held  that,  in  false  declarations  and  cer- 
msytl^  falsity  must  be  in  some  material  point.— Reg.  v,  Damoohar  Ramchandra 
^^tm,  s  Bom.  H.  C.  R.  68.     [Newton  and  Tucker,  JJ.    Aug.  13,  1868.] 

Tilt^risoner,  a  vakil,  presented  a  vakalatnama  in  the  District  Munsif's  Court  signed 
pt  fItMdant  in  a  civil  suit,  authorizing  the  prisoner  to  appear  for  the  defendant.  The 
phirtwua  falsely  purported  to  have  been  executed  before  the  adighari  of  the  village,  and 
iof  tliesb^ature  of  the  adighari.  The  prisoner  was  convicted  under  s.  193  of  the  Penal 
ne.  H§hI  that  the  case  was  not  brought  within  the  section,  and  that  the  prisoner  was 
pkdtohis  discharge  from  custody.— /n  re  Keilasum  Putter,  5  Mad.  H  r*  R  ^^» 
ttdttd,Ojr,  andlnnes.J.     July  11,  1870.]  "'     *  ^^^ 

A,  nmif  DING  to  procure  a  forged  document  purporting  to  be  executed  by  one  Chotak, 
W^  K  to  accoropan V  A  to  Gorakhpur,  where  A  said  Chotak  would  be  found,  and 
ttotew  out  a  bond  for  execution  by  Chotak.  In  pursuance  of  this  ii\vitation,  K, 
Wh^lfeat  Chotak  would  execute  the  bond,  accompanied  A  to'  Gorakhpur.  A  took 
tMVMirp4*ugU||iavr,  named  Chetoo,  and  directed  Chetoo  to  purchase  a  stamp-paper 
wVMd,  and  to  give  his  name  and  description  to  the  stamp- vendor  as  Chotak.  Chetoo 
Ipon^^  this  direction,  and  the  stamp-vendor  wrote  on  the  stamp-paper  an  endorse-  * 

Alt  w  effect  that  the  purchaser  was  Chotak,  with  the  description  which  would  apply 
wk  Itraon,  but,  suspecting  false  personation,  arrested  Chetoo,  and  took  him  to  the 
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•Magistrate.     On  the  above  facts,  the  Sessions  judge  convicted  A  of  attempt  wfoi^ 

valuable  security,  and,  under  ss.  467  and  511,  sentenced  him  to  be  rigorously  idlpriaoi 

for*five  years.     Held  that  to  constitute  the  offence  of  attempt  under  s.  511,  Penal ^2 

there  must   be  an  a6t  done  with  the  intention  of  committing  %n  oYence,  and  ftrj 

purpose  of  committing  that  offence,  and  it  must  be  done  in  attempting  the  conuninioa 

the  offence.     The  provisions  of  s.  511,  Penal  Code,  do  not  extend  to  make  ganidhdUU 

/  attempts  a^s  done  in  the  mere  stage  of  preparation.     Although  such  are  doubtterfi 

/   towards  the  commission  of  the  offence,  they  are  not  done  in  the  attempt  to  covmin 

I    offence  within  the  meaning  of  the  word  "  attempt "  as  used  fh  the  section. — OtfURi 

I     Ramsarux  Chowbey,  4  N.-W.  P.  46.     [Turner,  J.     Mar.  13,  1872.1  ^  ' 

The  making-up  falsely  of  accounts  with  the  intention  of  producing  them  befoct 
forest-officer  not  empowered  by  law  to  hold  an  investigation  and  take  ^ideace  u  nol 
fabrication  of  false  evidence  within  the  meanins^  of  s.  193  of  the  Penal  Codew— lU^y 
Ramajiravv^vbajirav,  12  Bom.  H.  C.  R.  i.  [West  and  Nanabhai  Haridas,}J.  ^M 
1875] 

Where  the  petitioner  was  convicted  of  having  voluntarily  assisted  in  conceafii 
stolen  railway-pins  in  a  certain  person's  house  and  field  with  a  vievn^to  having  ndi  tao 
cent  person  punished  as  an  offender,  held  that  the  Magistrate  was  right  in  convictii^a 
punishing  the  petitioner  for  the  two  separate  offences  of  fabricating  false  evideocA  I 
u:>e  in  a  stage  of  a  judicial  proceeding  under  s.  193  of  the  Penal  Code,  and  o£  volanttil 
assisting  in  concealing  stolen  property  under  s.  144,  Penal  Code. — Empress  v.  Raiibm^ 
"^I.  L.  R.,  I  All.  379.     [Spankie,  J.     April  23,  1877.]  1 

M  INSTIGATED  Z  to  personate  C,  and  to  purchase  in  C's  name  certain  stampad|Mfl 
in  consequence  of  which  the  vendor  of  the  stamped  paper  endorsed  C's  n^tme  qa  svj 
paper  as  the  purchaser  of  it.  M  acted  with  the  intention  that  such  endorsemeat  ts^ ' 
be  used  against  C  in  a  judicial  proceeding.  Held  that  the  offence  pf  fabricatiiyfaJsef 
dence  had  been  actually  committed,  and  th^^t  M  was  properly  convictect  of  ar 
commission  of  such  offence.  Queen  v.  Ramsarun  ChoTobey  (4  N.-W.  P. 46)  dii 
nd  observed  on.— Empress  v.  Mula,  I.  L.  R.,  2  All.  105.     [Turner,  J.    Jan.?^  i 


Where  the  Magistrate  of  the  district  discharged  an  accused  person  up^a  UmI 
that  the  fabrication  of  false  evidence  by  him  to  be  used  in  his  defence  on  a  crimiarf 
was  not  an  offence  falling  within  s.  192,  the  Chief  Court,  on  the  revision  side,  set  aside' 
Magistrate's  order,  and  directed  him  to  continue  the  proceedings,  which  his  order  i 
charging  the  accused  had  terminated.—EMPRESs  v.  Jiwan  Singh,  Panj.  Rec.,.No«  lo 
.1880. 

S.  35  of  the  Evidence  Aft,  which  provides  "  that  any  entry  in  an  official  pubfic  boc 
'  which  is  duly  made  by  a  public  servant  in  the  execution  of  his  duty,  is  of  itself  a  relevi 
fact,"  does  not  make  the  public  book  evidence  to  show  that  a  particular  entry  has  1 
been  made  in  it.  S.  466  of  the*Penai  Code  is  not  intended  to  apply  to  cases  where  «  pal 
officer,  or  a  person  acting  for  a  public  officer,  whose  duty  it  is  to  make  entries  la  «  piA 
book,  knowingly  makes  a  false  entry,  but  to  cases  where  a  certificate  or  other  documi 
is  forged  by  some  unauthorized  person  with  a  view  to  make  it  appear  that  it  was  d^ 
issued  by  a  public  officer.  The  accused,  in  order  to  save  an  estate  from  forfeitnn^mi 
a  false  entry  of  rent  received  in  a  public  book  kept  by  him  for  the  purpose  of  infonid 
the  Collector  as  to  the  rents  which  had  been  paid  into  the  Collectorate,  and  as  to  w) 
estates  the  rents  were  in  arrear,  so  that  he  might  take  steps  to  enforce  paynoent,  ajnd  m 
convicted  by  the  Sessions  Judge  of  an  offence  under  s.  465  of  the  Penal  Code.*  Af/rf, 
appeal,  that  the  accused  ought  properly  to  have  been  convicted  under  s.  192  of  the  Cw 
the  provisions  of  that  section  not  being  confined  to  false  evidence  to  be  used  in  iudi 
proceedivigs. — In  the  Matter  of  Juggun  Lall,  7  C.  L.  R.  356.  [Garth,  C.J,,  and  Fi 
J.  Nov.  17,  1880.] 

Where  the  date  of  a  document,  which  would  otherwise  not  have  been  presented! 
>C    registration  within  »hP  tim<>,  x^^xl^t^A  fnr  t^y  purpose  of  getting  it"  registered,  die  off^ 
y/^  I      rnmmittedis  not  forgery,  where  there  is  nothing  to  show  that  it  was  done  ^'dishorn 
L^        \     or  fraudulently,"  within  cl.  2,  s.  464  of  the  Penal  Code,  ^^^Sbua6liiJ3igUiUi^^  ^ 
in  s.  192. — In  re  Mir  Ekr>r  Ali  :  Empress x>.  Mir  Ekrar  Ali,  I.  L.  r:,  6  Cal.  4fi2.\i 
C.J.,  and  Field,  J.     Dec.  3,  1880.] 

A  POLICE-OFFICER,  who  had  suppressed  a  document  entrusted  to  him  xBkgtmxi 
bis  superior  officer,  made  a  false  entry  in  his  official  diary  that  the  document  had  bwQ 
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,  intending  that,  if  he  were  prosecuted  under  the  Police  Act  for  suppressing  the 
such  entry  might  be  used  as  evidence  in  his  behalf  that  he  had  so  forwarded  the 
Held  that^  inasmuch  as,  to  constitute  the  offence  of  fabricating  false  evidence, 
IB  s.  192  %{  the  Penal  Code,  the  evidence  fabricated  must  be  admissible  evidence, 
as,  if  such  police-officer  had  been  prosecuted  under  the  Police  A£i,  the  entry  in  the 
wmid  not  have  been  admissible  in  his  behalf,  though,  contrary  to  his  intention,  it 
^  \  IttVA  been  used  against  him,  such  police-officer  was  improperly  convicted,  in  respe^ 
soci  entry,  of  fabricjiting  false  evidence  punishable  under  s.  193  of  the  Penal  Code, 
also  that,  such  police-officer's  intention  in  making  such  entry  being  to  screen  himself 
ponislAnent,  he  was  not  punishable  under  s.  218  of  the  Code. — Empress  v,  Gauri 
I.  L.  R,,  6  All.  42.     [Straight,  J.    July  24,  1883.] 


L  BiotTGHf  a  suit  upon  a  ^ond,  and  at  the  trial  sought  to  support  his  claim  JiUisttfiC 

■UfitfBJU'SClJilfliiKlxJs^  ^  ^^  i^^^  ^^^  bond  registered.     L  was  con- 

Jdid^mMier  s.  ^90  of  the  Penal  Code.     Held  that,  if  the  letter  was  fabricateSf  or  use  before 

In  Re|istrar,  it  was  no  valid  objection  to  the  conviction. — Lakshmaji  v.  Queen-Empress, 

L  R3  7  Mad.^9.    £Kindersley  and  Hutchins,  JJ.    Jan.  18,  1884.J 


of 


198.  Whoever  intentionally  gives  false  evidence  Jn  any  stage  of  a  judi-  Ct.  of  Scs., 
Ptettbttent  for  false  evi-    cial  Proceeding,  or  fabricates  false  evidence  for  the  ^'^^j^  ^^'i 
purpose  of  being  used  in  any  stage  ot  a  judicial  pro-  ?st  classf 
gf,  ^H  be  punished  with  imprisonment  of  either  description  for  a  term  Uncog. 
i  may  extend  to  seven  years,  aryi  shall  also  be  liable  to  fine ;  and  whoever  d^uC** 
i\y  gives  or  fabricates  false  evidence  in  any  other  gase  shall  be  punish-  Not  comp. 
!  wi^  hnprisonment  of  either  description  for  a  term  which  may  extend  to  Sanction. 
,  ^(^  shall  also  be  liable  to  fine. 

Ea^ianaHon  /. — A  trial  before  a  Court-martial*  is  a  judicial  proceeding,  * 

JExpianalion  2, — An  investigation  directed  by  law  preliminary  to  a  pro^ 
\  before  a  Coart  of  Justice  is  a  stage  of  judicial  proceeding,  though  thai 
ttii^  may  not  take  place  before  a  Court  of  Justice. 

Illustration. 

A,  in  an  inquiry  before  a  Magistrate  for  the  purpose  of  ascertaining  whether  Z  ought 
be  committed  for  trial,  makes  on  oath  a  statement  which  he  knows  to  be  false*     As 

[sbqttiry  is  a  stage  of  a  judicial  proceeding,  A  has  given  false  evidence. 
Explanaiion  j, — An  investigation  directed  by  a  Court  of  Justice  accord- 
f  talaw,  and  conducted  under  the  authority  of  a  Court  of  Justice,  is  a  stage     " 
a  jn^cial  proceeding,  though  that  investigation  tnay  not  take  place  before  a 
ison  of  Jimice. 

Illustration, 

A,  in  an  inquiry  before  an  officer  deputed  by  a  Court  of  Justice  to  ascertain  on  the  spot 
le  b^NUries  of  land,  makes  on  oath  a  statement  which  he  knows  to  be  false.  As  this 
ifwy  IS  a  stage  of  a  judicial  proceeding,  A  has  given  false  evidence. 


Rulings. 

BARGAIN  TO  ABSTAIN  FROM  PROSECUTION. 

A  CotiST  cannot  take  cognizance  of  a  bargain  to  abstain  from  the  prosecution  of  a 
Km  iriio  has  committed  such  an  offence  as  that  of  wilfully  giving  false  evidence. — 
m]|#.BALKiSHii>r,  3  N.-W.  P.  166.     [Morgan,  C.J.,  and  Turner,  Spankie,  andTurnbull, 
.  J%  1, 18710 

CHARGE,  FORM  OF.  • 

TsJhr  you,  on  c^r  about  the        day  of  ,  at  ,  in  the  course  of  the  trial 

'  \%f4e%rf>>  .  stAted  in  evtdf^nrp.  thaf  ''  /'which   statement  yoU 


*  I&re  the' words,  "  or  before  a  Military  Court  of  Request,"  have  been  omitted,  having 
knnpnled  by  the  Cantonments  Aa  (XIII.  of  1889). 
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either  knew  or -beli-ved  to  be  false,  or  did  not  believe  to  be  true,  and  thereby 
an  offence  punishable  under  s.  193  of  the  Indian  Penal  Code,  and  within  my  cogaUn 
[or  the  cognizance  of  the  Court  of  Session,  or  High  CourtJ.— Crijn.  Pro.  Code  (Act  X 
i88a),  Sch.  v.,  Form  XXXI 11. 

CHARGE  IN  THE  ALTERNATIVE. 

That  you,  on  or  about  the  day  of  ,  at  ,  in  the  course  of  t^ 

quiiy  into  ,  before  ,  stated  in  evidence  that  "       •  ,"i 

that  you,  on  or  about  the  day  of  ,  at  ,  in  the  course  of  the 

,  before  ,  stated  in  evidence  that "  ,"  one  of 

statements  you  either  knew  or  believed  to  be  false,  or  did  not  believe  to  be  true,  and  ' 
committed  an  offence  punishable  under  s    193  of  the  Indian  Penal  Cod^  and  witiblil 
cognizance  [or  the  cognizance  of  the  Court  of  Session,  or  High  Court]. — Crim.  1 
Code  (Act  X.  of  1882),  Sch.  V.,  Form  XXV II I.  (II.  4).  . 

CHARGB  AGAINST  AND  TRIAL  OF  TWO  OR  MORE  PERSONS  TO  BE  SftPARATE^ 

In  cases  of  giving  false  evidence  a  separate  charge  against  ^ch  prisoner  must 
framed,  and  a  separate  trial  held  of  each  charge.— Pro.,  Mar.  15,  1867,  3  Mad.  H.  C 
Ap.,  32. 

A  conviction  for  false  evidence  was  upheld  in  a  case  where  the  false  statemesti 
to  stop  the  prosecution  of  certain  Brahmins  on  a  charge  of  riot  or  dacoity  and  mmgi 
The  commitment  and  trial  of  several  persons  on  separate  charges,  each  man's  statea 
forming  a  distinct  oflFencc.    approved.— Qukn*    v.   Bhairo   Misser,    7    W,    R. 
[Norman,  J.     April  i,  1867.] 

A  person  accused  of  perjury  is  entitled  to  have  the  specific  charge  made  against  1 

tried  quite  independently  of  a  like  charge  against  another  person,  and -tin:  Court  of  i 

•  sion  must  find  judicially  whether  all,  or,  if  not  all,  which  of  the  particular  charges  of 

fury,  where  there  is  more  than  one  charge,  is  made  out  against  each  prisoner.  A  cm. 

tion  for  perjury,  moreover,  should  not  be  sustained  on  the  bare  testimony  of  Sne  vltfl 

I    ft-QuEEN  V,  Khoab  Lall,  9  W.  R.  66.     [Phear  and  Hobhouse,  J  J.     May  I2,  1868.) 

A  PERSON  accused  of  giving  false  evidence  in  a  stage  of  a  judicial  proceedia|r  )^ 
titled  to  have  the  specific  charge  made  against  him  tried  independently  of  a  like  c^ 
against  another  person. — Reg.  v.  Bhavanishankar  Haribhai,  5  Bom.  H.  C,  R- 
[Warden  and  Gibbs,  ]J.    July  11,  1868.] 

The  commitment  and  trial  together  of  several  persons  who  are  charged  with  bai 
given  false  evidence  in  the  same  proceedings  should  be  avoided. — Queen  v.  Kvri 
II  W.  R.  16.    [Jackson  and  Markby,  J  J.     Mar.  4,  1869.] 

•  On  a  charge  of  perjury,  each  of  the  accused  should  be  separately  charged  and  t 
in  respect  of  the  alleged  perj«ry. — Queen  v.  Ruttee  Ram,  2  N.-W.  P.  21.  [To 
and  Spankie,  JJ.    Jan.  14,  1870.] 

It  is  wholly  incorrect  to  charge  a  number  of  persons  jointly  with  intentionally  gi 
false  evidence  under  s.  193,  Penal  Code.  A  charge  under  that  section  should  showi 
the  statement  is  which  the  accused  persons  or  any  of  them  are  alleged  to  have  mad^ 
it  should  disclose  the  exact  date  on  which  the  offence  charged  was  committed,  aw 
Court  or  officer  before  whom  the  false  evidence  was  given. — Queen  v.  Moharaj  Mij 
16  W.  R.  47 ;  7  B.  L.  R.,  Ap.,  66.     [Macpherson  and  Glover,  JJ.    Sep.  18,  1^71.5 

Where  several  persons  are  accused  of  having  given  false  evidence  in  the  saaie 
ceeding,  they  should  be  tried  separately.  A,  S,  B,  D,  and  P,  were  jointly  tried,  A  in  r« 
of  three  niceipts  for  the  payments  of  money,  produced  by  him  in  evidence  in  a  judicial 
ceeding,onthreechargesof  falsely  usingasgenuineaforged  document,  and  on  three  cha 
of  using  evidence  known  to  be  false;  S,  B,  D,and  P,on  charges  of  giving  false  ei^id 
in  the  same  judicial  proceeding  as  to  such  payments.  The  Court  (Straight,  J.),  bmtj 
able  to  sayjhat  the  accused  persons  had  not  been  prejudiced  in  their  defence  by  faa 
been  improperly  tried  together,  set  aside  the  convictions,  and  ordered  a  fresh  trial  of 
of  the  accused  separately. — Empress  v,  Anant  Ram,  I.  L.  R.,  4  Alh  293.    [Straigb 

•  Feb.  13,  1882  ]  ^ 

S.  51,  ch.  6of  Act  I.  of  1879,  enacts  that,  '*  subject  to  such  rules  as  may  be  ift^de  b; 
Governor-General  in  Council  as  to  the  evidence  which  the  Collector  may  require,  allow 
»haUl  be  made  by  the  Collector  for  impressed  stamps  spoiled  in  the  cases  hereinafter  t 
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In  a  case  of  giving  false  evidence,  tlie  strictest  and  most  accurate  proof  is  n^^tsaiy, 
and«the  testimony  of  a  single  witness  unsupported  by  corrobotative  evidence  is  insulficieiA 
for  a  conviction. — Qubbn  v.  Mohima  Chunder  Chuckerbutty^  5  W.  R.  77.  [Setoa. 
Karrand  Macpherson,  JJ.    May  7,  1866.]  •  *. 

Comparison  of  signatures  is  one  kind  of  corroboration  which  should  justify  convic- 
tion on  the  testimony  of  a  single  witness  in  a  case  of  false  evidence. — Queen" r.  Bakho- 
REE  Chowbev,  s  W.  R.  98.     [Seton-Karr,  J.    June  5,  1866.] 

Unsatisfactory  conviction  for  perjury,  where  the  evidence  was  balanced  as  to  num. 
bers,  and  where  the  story  for  the  prosecution  was  improbable,  reversed. — Qu^en  v.  Poosa 
Ram,  6  W.  R.  11.     [Jackson  and  Markby,  JJ.    June  25,  1866.] 

In  a  case  of  false  evidence,  it  is  necessary  to  prove  tl^  deposition  alleged  to  contain 
the  false  statement.— Queen  v,  Bhako.ks  Tuttum,  7  W.  R.  13.  [Norman,  J.  Jan. 
14,  1867.]    •  '  ^ 

A  prisoner's  inability  to  say  where  his  son  was  on  the  4th  Pous  is  no  evidence  oa 
which  to  direct  a  jury  to  convict  him  of  false  evidence  for  saying  that  on 4he  day  previows 
(3rd  Pous)  his  son  was  ill  at  home.— Queen  v.  Sheikh  Tufani,  8  JV.  R.  26.  [Jacksoi 
and  Hobhouse,  JJ.    June  24,  1867.] 

It  is  essential  to  a  charge  under  s.  193  of  the  Penal  Code  that  the  prosecution  sbooM 
make  out  that  there  was,  on  the  day  stated  in  the  charge,  a  judicial  proceeding  pending, 
and  that  the  prisoner,  in  the  course  of  that  proceeding,  made  the  statement  alleged  to  be 
fal^e.  The  particular  stage  of  the  proceeding  should  be  mentioned  in  the  charge.  Evi- 
dence should  be  given  that  the  accused  really  made  the  statement  which  he  is  charged  to 
have  made.  The  knowledge  by  the  Sessions  Judge  of  the  handwriting  of  fhe  prestdinf 
officer  of  the  Court  in  which  the  statement  was  made  is  not  legal  evidence  of  such  state- 
ment having  been  made. — Queen  «.  Futtick  aiias  Futtrali  Biswas,  10  W,  R-  37; 
.1  B.  L.  R.,  A.  Cr..  13.     [Phear  and  Hobhouse,  J  J.     Sep.  10,  1868.] 

The  true  rule  in  a  case  of  giving  false  evidence  is  that  no  min  can  be  cqjivicted  of 
^  ^ch  offence  except  on  proof  of  facts,  which,  if  accepted  as  true,  show,  not  merely  that  tt 
is  incredible,  but  that  it  is  impossible  that  the  statements  of  the  party  accused  made  on 
oath  can  be  true.  If  the  inference  from  the  facts  proved  falls  short  of  this,  there  is  no- 
thing on  which  a  conviction  can  stand,  because,  assuming  all  that  is  proved  to  be  tme, 
it  is  still  possible  that  no  crime  was  committed. — Queen  v.  Ahmed  Ally,  ii  W.  R.  25. 
[Norman  and  Jackson,  JJ.    April  5,  1869.] 

In  the  case  of  giving  false  evidence  under  s.  193  of  the  Penal  Code,  the  statement 
which  the  accused  is  charged  with  having  made  before  the  Magistrate  should  be  clearly 
proved  to  have  been  made  by  him.  The  procedure  in  the  case  of  a  charge  under  this  sec- 
tion pointed  out.— Queen  v,  Siddhoo,  13  W.  R.  56.  [Loch  and  Hobhouse,  JJ.  April  % 
1870.] 

The  evidence  of  one  witness  in  cases  of  perjury  is  sufficient  to  establish  the  factuf^ 
of  the  statement  which  is  charged  as  being  false.  The  measure  of  punishment  is  a  matter 
entirely  in  the  discretion  of  the  Court  of  Session. — Queen  v.  Issen  Chunder  Ghosi 
Pattri,  14  W.  R.  53.     [Jackson  and  Mitter,  J  J.     Sep.  12, 1870.]     But  see  rulings,  j«^fl. 

To  establish  the  offence  of  giving  false  evidence,  direct  proof  of  the  falsity  of  the 
statement^on  which  the  perjury  is  assigned  is  essential.  But,  as  legitimate  evidence  for 
the  purpose,  the  law  noakes  no  distinction  between  the  testimony  of  a  witness  dire^ly  fal> 
sifying  such  statement,  and  the  contradictory  statement  of  the  person  charged/ although 
not  made  on  oath.  Such  a  statement,  when  satisfactorily  proved,  is  quite  as  good  evi* 
.  dence  in  proof  of  the  charge  as  the  criminatory  statement  of  a  person  charged  with  any 
other  off  Ace,  and  on  precisely  the  same  ground— that  it  is  an  admission  of  the  accused  per- 
son inconsistent  with  his  innocence.  As  to  the  weight  to  be  given  to  contradictory  state-l 
ments,  the  sound  rule  is  that  a  charge  of  perjury  is  not  maintainable  upon  proof  pf  one 
such  statement  not  on  oath,  or  more  than  one  if  proved  by  a  single  witness  only,  unless 
supported  by  confirmatory  evidence  tending  to  show  the  falsity  of  the  statement  in  the 
charge.  With  respect  to  the  kind  or  amount  of  confirmatory  proof  required,  It  most  be 
considered  in  each  case  whether  the  particular  evidence  offered  is  sufficient  to  inducea  b& 
lief  in  the  truth  of  the  contradictory  statement  or  direct  tcstinnony. — Reg.  v.  Ross,  6  Mad. 
H.  C.  R.  342.    [Scotland,  C.J.,  and  Innes,  J.    Aug.  4,  187 i.j  , 

It  is  a  mistaken  view  of  the  law  to  suppose  that  prisoners  in  appeal  ought  to  ba^'e 
the  benefit  of  any  doubt  with  reference  to  any  portion  of  the  evidence.    The  doabt  Aown 

■[  172  ]  .        •        , 

"    •  Digitized  by  Google 


Cbap.XI.]  false  'evidence,  &c.  [Sbc.  193^  ^ 

tmst  L%  of  the  strongest  kind  before  the  Appellate  Court  should  be  justified  in  interfering. 
— QUKBN  p,  Ramlochun  Singh,  18  W.  R.  15.  [Kemp  and  Glover,  JJ.  June  11, 1872.] 
In  a  case  of  giving  false  evidence,  the  English  record  written  by  the  Magistsate  was 
put  in  to  prove  \^iat  the  accused  had  stated  before  him.  The  document  was  not  inter • 
preted  to  the  accused  in  the  language  in  which  it  was  given,  or  which  he  understood ;  nor 
was  it  readu>ver  in  accordance  wiih  the  requirements  of  s.  339,  Code  of  Criminal  Proce- 
dure (Act  X.  of  1872),  corresponding  with  s.  360,  new  Code  of  Criminal  Procedure  (Act 
X.  of  1882),  in  the  presence  of  the  person  then  accused.  Held  that  the  English  record  of 
the  Magistrate  was  not  legal  evidence  under  the  Evidence  Act  (I.  of  1872),  s.  91,  of  what 
the  prisoner«aid  before  the  Magistrate.  Charges  of  perjury  ought  to  be  based  strictly 
QpoQ  the  exact  words  which  are  used  by  the  person  who  is  charged ;  and  no  evidence  which 
does  not  profe.<y  to  give  those  exact  words  can  alone  be  a  safe  foundation  for  a  conviction. 
—Queen  v.  Mungul  Das,  23  W.  R.  28.     [Phear  and  Morris,  J  J.    Jan.  28,  1875.] 

I9  a  prosecution  for  intentionally  giving  false  evidence  in  a  judicial  prooveding  under 
the  Penal  Code,  s.  193,  it  is  for  the  prosecution  to  show  clearly  that  the  prisoner's  state- 
ments were  fabt.— Queen  v.  Sarjan  Miya,  25  W.  R.  23.  [Glover  and  McDonell  If 
Feb.  28,  1876.]         ^  •'•'' 

Whbrb  the  accused  was  charged  under  s.  193  of  the  Penal  Code  with  having  given 
false  evidence,  in  that  he  denied  having  made  certain  statements,  which  he  was  alleged  to 
kave  made  to  the  Inspector  of  Police,  that  officer  was  examined,  and  merely  put  in  two  do- 
Dsments  containing  the  statements  alleged  as  the  records  of  what  had  taken  place.  Neid 
tkat,  these  documents  being  inadmissible  in  evidence  under  s.  119  of  the  Code  of  Criminal 
Procedure  (Act  X.  of  1872),  corresponding  with  ss.  161  and  162  of  the  new  Code  of  Crimi- 
oal  Procedure  (Act  X,  of  1882),  evidence  ought  to  have  been  given  as  10  what  was  ac- 
tually stated  by  the  accused  to  the  Inspector  of  Police. — In  the  Matter  of  Sheikh 
Dabu,  6  C.  L.  R.  47.     [Tottenham  and  Maclean,  JJ.     Feb.  20,  1880.] 

Failure  to  comply  with  the  provisions  of  ss.  182 and  183,  Act  X.  of  1877  (Civil  Pro-* 
cedure  Code),  in  a  judicial  proceeding,  is  an  informality  which  renders  the  deposition  of 
an  accused  inadmissible  in  evidence  on  a  charge  of  giving  false  evidence  based  on  such     « 
deposition  ;  and,  under  s.  91  of  Aft  I.  of  1872  (Evidence  A61),  no  other  evidence  of  sucfi     "* 
deposition  inadmissible. — In  the  Matter  of  M.wadeb  Gossami:  Empress  v.  Mayadeb 
Gossami,  I.  L.  R.,  6  Cal.  762  ;  8  C.  L.  R.  292.    [Cunningham  and  Maclean,  J  J.    Feb  22 
1881.] 

Neither  the  words,  "  shall  answer  all  questions,"  in  s.  118  of  the  Code  of  Criminal 
Procedure  (Aft  X.of  1872),  corresponding  with  s.  161  of  the  new  Code  of  Criminal  Pro- 
cedure (Aft  X.  of  1882),  nor  the  words,  "  shall  be  bound  to  answer  all  questions,"  in  s. 
119  ofthe  same  Code  (corresponding  with  s  161  of  the  new  Code),  constitute  "  an  express 
provision  of  the  law  to  state  the  truth  "  within  the  meaning  of  s.  191  of  the  Penal  Code. 
Ss.  118  and  119  are  merely  intended  to  oblige  persons  to  give  such  information  as  they 
can  to  the  police  in  answer  to  the  questions  which  may  b^  put  to  them,  and  they  impose 
I10  legal  obligation  on  those  persons  to  speak  the  truth. — Empress  v.  Kasim  Khan,  and 
Empress  v.  Mussamut  Dahia,  I.  L.  R.,  7  Cal.  121  ;  8  C.  L.  R.  300.  [Garth,  C.J.,  and 
Pontifex,  Morris,  Mitter,  and  McDonell,  JJ.  April  13,  1881.]  But  sec  the  following 
rulio^  :— 

S.  161  of  the  Code  of  Criminal  Procedure  (Aft  X.  of  1882)  makes  it  obligatory  on 
a  person  examined  in  the  course  of  a  police-investigation  under  ch.  14  to  answer  truly  all 
qae3tJbns«put  to  him  (other  than  questions  the  answers  to  which  would  have  a  tendency 
to  expose  him  to  a  criminal  charge,  or  to  a  penalty  or  forfeiture) ;  and  such  person,  if  he 
knowingly  answers  falsely,  commits  the  offence  of  giving  false  evidence  in  a  stage  of  judi- 
cial proceeding  under  s.  193  of  the  Penal  Code. — Queen-Empress  v.  Parsh^am  Ray- 
Sing,  I.  L.1^.,  8  Bom  216.     [Pin  hey  and  Scott,  J  J.     Nov.  29,  1883.] 

•  charge^  particulars  to  be  set  out  IN.j  , 

TifOUGH  a  charge  does  not  distinctly  specify  the  false  statement  on  which  the  evidence 
of  perjury  is  attempted  to  be  established,  the  omission  is  not  material  if  th^ accused  has 
not  been  prcjudic^  thereby  -Queen  v.  Bhuttoo  Lalljee,  2  W.  R.  51.  [Jackson,  J. 
Mar.  33,  1865.] 

A  CHARGE  of  giving  false  evidence  should  specify  the  false  evidence  which  the  pri. 
Sonets  ale  supposed  to  have  given. — Queen  v.  Fazul  Mbbah,  5  W.  R.  71.  TNorman  and 
Campbell.  JJ.     April  17,  1866.] 
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In  charges  of  false  evidence  under  ^  193,  Penal  Code,  the  charge  should  spectficall] 
state  what  words  or  expressions  the  accused  is  charged  with  having  uttered,  and  la  «to 
respect  they  are  supposed  to  be  false. — In  the  Matter  of  Dowlut  Munshbe,  8  W,  Sj 
95.     [Kemp  and  Seton-Karr,  JJ.     Dec.  14,  1867.]  •         •  ^  i 

In  framing  a  charge  for  giving  false  evidence  under  s.  193  of^the  Penal  Code,  tM 
charge  should  be  precise,  and  where  the  accused  is  charged  with  giving  false  evideao^^ 
three  different  occasions,  each  occasion  should  form  the  subject  of  a  distinct  head  in  tliri 
charge.  Amendments  in  a  charge  ought  to  be  made  formally,  ^nd  should  appear  on  a 
face  .of  the  record. — Queen  v.  Feojdar  Roy.  9  W.  R.  14.  [Seton-Karr  and  MacptersM 
JJ.     Feb.  8,  1868.]  •  ' 

In  a  case  of  giving  false  evidence,  the  charge  should  show  the  particular  matter  b 
respect  of  which  the  accused  is  put  on  his  trial ;  and  only  %o  much  of  thef>risoner*s  state 
ment  ought  to  be  set  out  as  is  necessary  in  order  to  show  the  particular  false  slateraenti 
relied  on  byithe  prosecution. — Qukbn  v.  Soonder  Mohooreb,  9  W.  R.  25.  [M^pphn 
son  and  Jackson,  J  J.     Mar.  2,  186^*.]  , 

Charges  of  perjury  should  contain  a  distinct  assertion  with  regard  to  each  it  itriinwij 
intended  to  be  characterized  as  perjury,  that  it  was  made,  that  it  is«untrue  in  £act,  M 
that  the  accused  knew  it  .to  be  so  when  he  made  it ;  and  the  investigation  of  the  Coad 
should  be  directed  to  each  of  those  points  singly.  It  does  not  follow  that  all  (x>iitradie! 
tions  on  oath  by  opposing  witnesses  necessarily  involve  perjury,  nor  is  the  maldiM^of  1 
document  without  authority  always  forgery. — Queen  v.  Kalichurn  Lahoorbe,  9W.S 
54.     [Kemp  and  Phear,  JJ.     April  3,  1868.]  ^ 

In  a  case  under  s.  193,  as  it  is  essential  that  the  charge  should  show,  not  only  the  jo^ 
cial  proceeding  in  which  the  prisoner  is  accused  of  having  given  false  evidence,  but  the  pac 
ticular  staee  of  the  proceeding  at  which  the  evidence  was  given,  the  proper  way  to  provi 
that  judicial  proceeding  took  place  is  to  produce  the  record  thereof. — Queen  v,  Furxia 
•alias  FuTTEAH  Biswas,  id  W.  R.  37 ;  i  B.  L.  R.,  A.  Cr.,  13.  [Phear  and  Hobhoustv  J| 
Sep.  10,  1868.] 

I  «  A  CHARGE  under  s.  193  should  specify  the  judicial  proceeding  in  a  stage  of  which  thi 
alleged  false  evidehce  was  given,  and  should  contain  the  exact  words  as  d^finitei^a«4 
specifically  as  possible  which  constitute  the  false  evidence. — Mewa  Singh  v.  CxowiI 
Panj.  Rec,  No.  36  of  1869. 

A  person  who  is  called  upon  to  answer  to  a  charge  of  giving  false  evidence  shoal 
know  exactly  what  is  the  false  evidence  imputed  to  him.  A  charge,  *'  that  he,  on  or  aboi 
the  15th  April  1871,  gave  false  evidence,''  is  not  sufficiently  specific.  Although  the  vcd 
fication  of  plaints  containing  false  statements  is  punishable  according  to  the  provisionsa 
the  law  for  the  time  being  in  force  for  the  punishment  of  giving  or  fabricating  fahte  eti 

»  dence.  still  it  is  not  quite  the  same  thing  as  giving  false  evidence.  Three  separate  offeaca 
should  not  be  lumped  together  jn  a  single  charge,  but  <^ach  offence  should  form  a  sepanl 
head  of  charge,  with  reference  to  which  there  should  be  a  distinct  finding  and  a  distiofl 
sentence.— Queen  v.  Shed  Churun,  3  N.-W.  P.  314.  [Pearson,  J.     Sep.  4.  1871.] 

A  Magistrate,  making  a  commitment  for  giving  false  evidence,  must  set  out  the /re 
r/5^«^r</s,  recorded  as  used  by  the  accused  containing  the  statement  which  he  it«/L*^fcJ 
to  prove  false,  and  not  state  the  ^^.pr/ on  those  words.  In  the  High  Court  it  is  the  pcactia 
to  set  out  in  the  charge  the  substance  and,  as  nearly  as  possible,  the  words  of  the  statt 
ment  alleged  to  be  false.  Where  a  charge  did  not  distinctly  set  out  the  statement  ajle^ 
to  be  false,  but  it  appeared  that  the  accused  perfectly  understood  what  was  the  all^jgea  stahl 
ment,  and  was  not  prejudiced  in  his  defence,  the  Court  refused  to  interfere. — Queen  1 
BooDHUN  Ahir.  17  W.  R.  32.     [Loch  and  Ainslie,  JJ.     Feb.  12,  1872.] 

Whe^  certain  charges  did  not  set  out  the  exact" statements  made  by  witnesses  whtd 
the  Magistrate  intended  to  prove  false,  but  the  defect  was  not  such  as  to  mislead  the  ao 
cused,  the  High  Court  declined  to  interfere  under  s.  426  of  the  Code  of  Criminal  Proo« 
dure  (Aft  X.  of  1872),  corresponding  with  s.  466  of  the  new  Code  of  Criminal  Prpcedon 
(Aft  X.  of  1882).  but  warned  the  Magistrate  to  be  careful  for  the  future. — Qubem  v.  Aft 
HVA  Thakoor.  17  W.  R.  33.     [Loch  and  Ainslie,  JJ.     Feb.  24,  1872.] 


Charges  of  perjury  ought  to  be  based  strictly  upon  the  exact  words  which  are 
*  by  the  person  who  is  charg^  ;  and  no  evidence  which  does  not  profess  to  give  t|io$e 

words  can  alone  be  a  safe  foundation  for  a  conviction. — Queen  v.  Mungal  Da4,  23  W. 
R.  28.    [Phear  and  Morris,  JJ.     Jan.  28,  1875.] 
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•^  S.^45S  of  Act  X.  of  1872  (corresponding  witi!  s.  236  of  Act  X.  of  1882)  applies  to  cases 
'm  which,  not  the  facts  are  doubtful,  but  the  application  of  the  law  to  the  facts  is  doubtful. 
|ttdgment  in  the  alternative  cannot  be  passed  in  cases  in  which  it  is  doubtful  whether  the 
u^msed  person  i^guilt)^  of  any  one  of  the  several  offences  charged,  but  where  it  is  doubt- 
ful of  which  of  those  offences  he  is  guilty.  The  accused  persons  were  committed  for  trial 
tnder  an  erroneous  and  untenable  alternative  charge  under  s.  193  of  the  Penal  Code.  The 
Court  of  Session  amended  the  charge  under  s.  193,  and  added  charges  under  ss.  201  and 
103.  It  was  doubtful  whether  the  amendment  and  addition  were  not  likely  to  prejudice 
the  accused  in  their  defe'^ce.  The  alleged  false  evidence,  and  not  its  assumed  substance 
Ind  purport^should  be  set  forth  in  a  charge  under  s.  193.— Queen  v.  Jamurha,  7  N.-W. 
P.  137.     [Pearson,  J.     1  eb.  4,  1875.] 

'charge,  wher%  there  are  several  false  statements. 

In  framing  a  charge  for  giving  false  evidence  under  s.  193  of  the  Penal  Code,  the 
charge  should  be  precise,  and,  where  the  accused  is  charged  with  giving  f a Is$  evidence  on 
three  <^iferent  occasions,  each  occasion  should  form  the  subject  of  a  distinct  head  in  the 
charge.  Amendments  in  a  charge  ought  to  be  made  formally,  and  should  appear  on  the 
bee  of  the  record. — ^ueen  v.  Feojdar  Roy,  9  W.  R.  14.  [Seton-Karr  and  Macpherson, 
)J.    Feb.  8,  1868.] 

The  making  of  any  number  of  false  statements  in  the  same  deposition  is  one  aggre- 
gate case  of  giving  false  evidence.  Charges  of  false  evidence  cannot  be  multiplied  accord- 
ing  to  the  number  of  false  statements  contained  in  the  depositions. — Pro.,  May  1,  187 1 : 
5  Mad.  H.  C.  R.,  Ap.,  27. 

CIVIL  COURT,  FALSE  EVIDENCE  BEFORE. 

When  a  Civil   Court   directs  that  criminal  proceedings  be  taken  against  a  party 
Id  a  suit  before  it  for  perjury  or  forgery,  the  High  Court  has   no  power,   on  an  appeal 
being  preferred  against  the  decision  of  that  Court,  to  direct  that  such  proceedings  be  "* 
stayed  until  the  appeal  shall  have  been  heard  and  determined. — In  the  Matter  of  Ram 
Frasao  H^zrAj  B.  L.  R.,  Sup.  Vol ,  426.   [Peacock,  C.J.,  and  Bayley,  Seton-Karr,  PundiL     n 
lod  Macpherson,  J  J.     Feb.  12,  1866.]  '' 

The  discretion  vested  in  a  Civil  Court  under  s.  169,  Code  of  Criminal  Procedure  (Act 
XXV.  of  1861),  corresponding  with  s.  195,  new  Code  of  Criminal  Procedure  (Act  X.  of 
1882),  of  sanctioning  a  criminal  charge  of  perjury,  is  one  that  should  be  most  carefully 
exercised.  Remarks  on  the  present  case,  in  which  the  discretion  was  improperly  exer- 
cised.— Queen  v,  Poosa  Ram,  6  W.  R.  11.  [Jackson  and  Markby,  JJ.  June  25, 
1866.] 

The  failure  of  the  Civil  Court  in  a  case  of  perjury  to  make  a  memorandum  of  the  evi. 
lence  of  the  accused  when  examined  before  it  does  not  vitiate  the  depositions,  if  the  evi- 
lence  itself  was  duly  recorded  in  the  language  in  which  its. was  delivered  in  such  Court. — 
|j»  THE  Case  of  Beharee  Lal  Bose,  9  W.  R.  69.  [Loch  and  Kemp,  JJ.  May 
16.  1868.] 

Where  a  Civil  Court  sends  an  offence  under  s.  193  of  the  Penal  Code  to  a  Magistrate 
for  iwestigation  and  commitment,  if  necessary,  the  Magistrate  cannot  return  the  case  to 
the  Civil  Court,  nor  can  thfc  Civil  Court,  after  it  has  sent  a  case  to  the  Magistrate,  com- 
mit it  to  the  Sessions.  The  Magistrate  should  himself  proceed  with  the  case,  and  take 
evidence  therein. — Queen  v.  Jan  Mahomed.  12  W.  R.  41 ;  3  B.  L.  R.,  A.  Cr.,  47.  [Kemp 
and  Markbyr  JJ.    Aug.  3,  1869.] 

A  Civil  Court  has  no  power  to  order  the  commitment  of  persons  for  offences  under 
ss.  471,  465,  and  193  of  the  Penal  Code  without  holding  the  preliminary  inquiry  required 
\ff  %.  474  of  the  Criminal  Procedure  Code  (A6t  X.  of  1872),  corresponding  with  s.  478  of 
the  new  Code  of  Criminal  Procedure  (A61  X.  of  1882). — Queen  v.  Rungatoonee, 
33  W.«R.  52.     [Markby  and  Mitter,  JJ.     Aug.  5,  1874.] 

Although  s.  16  of  Act  XXIII.  of  1861  gives  Civil  Courts  powers  simyar  to  those 
conferred  on  Civil  and  Criminal  Courts  alike  by  s.  471  of  the  Criminal  Procedure  Code 
(Aft  X.  of  1872),  corresponding  with  s.  476  of  the  new  Code  of  Criminal  Procedure  (Act 
X.of  1882),  the  whole  law  as  to  the  procedure  in  cases  within  those  sections  is  now  embo- 
died io  s.  471  of  the  Criminal  Procedure  Code.  In  a  suit  brought  to  recover  possession  of 
certain  |9roperty,  the  Judge  decided  one  of  the  issues  raised  in  the  plaintiff's  favour ;  but, 
on  the  important  issue,  as  to  whether  the  plaintiff  ever  had  possession,  he  found  for  Xht 
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defendant.  The  plaintif!  was  not  examtned,  but  on  the  issue  as  to  possession  1^  calM 
two  witnesses.  The  Judge  disbelieved  their  statements,  and.  considering  that  the  pbiatif 
had*railed  to  prove  his  case,  he  gave  judgment  for  the  defendant  without  requiring  km 
to  give  evidence  on  that  issue.  In  the  concluding  paragraph  of  hfs  judgment,  the  J«%e 
directed  the  depositions  of  the  two  witnesses  above  referred  to,  together  with  the  Earii^ 
memoranda  of  their  evidence,  to  be  sent  to  the  Magistrate,  with  a  view  to  his  iaqniriag 
whether  or  not  they  had  voluntarily  given  false  evidence  in  a  judicial  proceeding;  aadW 
further  directed  the  Magistrate  to  inquire  whether  or  not  the  plaintiff  had  abetted  tliecl* 
fence  of  giving  false  evidence,  on  the  ground  that,  as  the  witnesses  were  the  plaiiitiff's 
$ervants,  he  must  personally  have  influenced  them,  and  also  to  inquire  whether  the  pliist 
which  the  plaintiff  had  attested  contained  averments  which  he  knew  to  be  false.  Oa  a 
motion  to  quash  this  order,  held  thit,  under  s.  471  of  the  Criminal  Procfdure  Code,  tke 
Judge  has  no  power  to  send  a  case  to  a  Magistrate.  exccpPwhen,  after  having  made  sock 
preliminary  inquiry  as  may  be  necessary,  he  is  of  opinion  that  there  is  sufficient  groafld 
(1.  e.,  grounif  of  a  nature  higher  than  mere  surmise  or  .suspicion)  for  directing  judioatia* 
quiry  into  the  matter  of  a  specific  charge,  and  that  the  Judge  is  bound  to  ^dicate  ^ptf* 
ticuiar  statements  or  averments  in  respect  of  which  he  considers  that  there  is  ground  kir a 
charge  into  which  the  Magistrate  ought  to  inquire,  and  that  the  or^r  was  bad,  becaue 
the  Judge  had  made  no  preliminary  inquiry,  and  because  it  was  too  vague  and  gencoJ  n 
its  character. — In  the  Matter  of  Baijoo  Lall  :  Beg  v,  Baijoo  Lall,  I.  L.  R.,  I  CaL 
450.     [Macpherson  and  Morris,  J  J.     Aug.  23,  1876.] 

The  power  of  a  Civil  Court  to  commit  a  case  to  the  Court  of  Session,  after  cooipld- 
ing  the  preliminary  inquiry,  is  given  by  s.  474  of  the  Code  of  Criminal  Procedure  (Act 
X.  of  1872),  corresponding  with  s.  478  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of 
1882),  and  is  restricted  to  the  class  of  cases  provided  in  th^it  section,  vi«.,  where  offences 
exclusively  triable  by  a  Court  of  Session  are  committed  before  the  Civil  Court.  S.  471 
of  the  Code  of  1872  (or  s.  476  of  the  Code  of  1882)  deals  with  a  more  extended  dvBi  of 
•cases, 915.,  all  those  mentioned  in  ss.  467,,  46S.  and  469  of  the  Code  of  1872  (correttond-, 
ing  with  s.  195  of  the  Code  of  1882)  in  which,  not  merely  a  Civil  Court,  but  any  uomt, 
Civil  or  Criminal,  and  whether  possessing  or  not  possessing  the  power  to  confmlttotke 
^  Court  of  Session,  is  of  opinion  that  there  is  sufficient  ground  tor  holding  an  tnauiry;2nd  it 
ena^s  the  procedure  to  be  followed  by  the  Court,  which  pnay  elect  to  adopr  one  of  two 
courses,  that  is  to  say,  it  may  either  commit  a  case  to  the  Court  of  Session,  if  and  wkere 
it  has  the  power  to  do  so,  or,  if  it  has  not  that  power,  or  is  not  disposed  to  exercise  It,  it 
may  send  the  case  to  a  Magistrate  having  power  to  try,  or  commit  for  trial,  the  a0Ci»ed 
person  for  the  offence  charged.— I mperaTrix  v.  Popat  Nathu,  I.  L.  R.,  4  Bom.  2S7.  [Pinhey 
and  Melvill,  JJ.     Dec.  17,  1879.] 

An  order  made  under  s.  471  of  Act  X.  of  1872  (corresponding  with  s.  476  of  Act  X. 
of  1882),  sending  a  case  for  inquiry  to  a  Magistrate,  is  not  necessarily  bad,  because  the 
Court  did  not  make  a  preliminary  inquiry  before  making  such  order.  The  law  requires 
only  such  preliminary  inquiry  **^s  may  be  necessary."  Held,  therefore,  where  a  Munsif^ 
being  of  opinion  that  both  the  parties  to  a  suit  tried  by  him  had  given  false  evidence  there- 
in on  certain  points,  sent  the  case  for  inquiry  to  the  Magistrate  under  s.  471  of  Aft  X.  of 
1872,  with  a  proceeding  embodying  the  facts  of  the  case,  and  charging  the  parties  respect- 
ively with  giving  false  evidence  on  such  points,  and  there  was  nothing  to  show  thatany 
inquiry  that  the  Munsif  could  have  made  was  necessary,  or  would  have  put  the  Magistrate 
into  a  better  position  for  dealing  with  the  case  than  he  was  in,  that  the  Munsifs  proceed- 
ings were  not  bad,  because  he  did  not  hold  a  preliminary  inquiry. — Empress  v.  Jij^l*  Pr.\- 
SAD,  I.  L.  R.,  S  All.  62.     [Tyrrell,  J.     July  29,  1882.] 

commitment. 
A  MAtSiSTRATE,  to  whom  the  case  of  a  person  charged  with  giving  false  Evidence  in 
a  judicial  proceeding  is  transferred  for  investigation,  cannot  commit  to  the  sessions  with- 
otit  himself  recording  evidence,  and  examining  the  complainant  and  his  witnesses 4rt  the 
presence  of  the  accused.— Queen  «;.  Ramdhun  Singh,  11  W.  R.  22.  [Jackson  and  Mark- 
by,  J  J.     Mar.  17,  1869.] 

The  Sessions  Judge  has  no  power  to  commit  a  man  for  having  giverv  false  evidence  be- 
fore the  Magistrate,  but  he  can  commit  him  for  having  given  false  evidence  in  his  own  Court* 
—Queen  v.  H  ardyal,  3  B.  L.  R.,  A.  Cr.,  35.    [Norman  and  Jackson,  JJ.    July  J3, 1869.] 

A  Court  of  Session  is  competent  and  ought  to  proceed  to  the  trial  of  a  prisoner  who 
18  brought  before  it  upon  a  charge  exhibited  by  a  Magistrate,  who  is  authorized  to  makt 
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CHdr.  X!.]  FALSE  EVIDENCE,  &c.  [Sec.  193. 

3  cosbmitment,  notwithstanding  any  irregularity  or  defect  of  form  in  noordtng  the  ixim- 
plaint. — Rkvision  in  thb  Cask  of  Narain,  «4  W.  R.  34;  5  B.  L.  R.  660.    [Couch, 
C.J.,  and  Bayley,  Kemp,  Jackson,  and  Phear,  JJ.    Aug.  23,  1870.]    Overrules  Quten  v. 
Jfmkim  Chandra  Chwrkerfmity,  3  B.  L.  R.,  A.  Cr.,  67. 

The  Criminal  Procedure  Code  does  not  authorize  the  Sessions  Judge  to  quash  a  com- 
mitment on  the  ground  of  illegality.  If  the  Sessions  Judge  is  of  opinion  that  the  order  of 
commitment  should  be  annulled  as  illegal,  he  should  move  the  High  Court  to  annul  the 
same. — Qubkn  v.  Mat^  Dyal,  4  N.-W.  P.  6.     [Pearson.  J.    Jan.  13, 187a.] 

Giving  false  evidence  is  ^'an  offence  committed  in  contempt  of  the  authority''  of  a 
Court  within  the  meaning  of  s.  473  of  Act  X.  of  1872  (corresponding  with  s.  487  of  Act 
X.of  »882).  Reg.  V.  Naranbeg  (10  Bom.  H.  C  R.  73)  and  the  ruling  in  7  Mad.  H.  C. 
it.,  Ap.,  17,  ftifklowed.  Queen' f,  Kultaran  Singh  (I.  L.  R.,  1  AH.  lag)  and  Qneeu  v.  fei^t 
Mull  {Ihid.t  162)  dissented  from.  Where  the  accused  was,  by  a  Magistrate,  First  Class, 
eotteiitted  for  trial  by  the  Sessions  Court  on  a  charge  of  having  given  f^Um  evidence  in 
a  jocRcial  proceeding  before  the  Sessions  Judge,  there  being  no  Assistant  Sessioos  Judge 
or  Jofht  Sessions  Judge,  held  that  the  commitment  could  not  be  quashed,  there  being  no 
error  in  law,  aod  ^he  case  must,  therefore,  be  transferred  for  trial  to  another  Court 
of  Session.  In  such  a  case  as  the  above,  the  better  course  would  be  for  the  Magistrate  to 
try  the  case  himself,  aod,  if  he  is  incompetent  to  pass  a  sufficient  sentence,  for  the  Sessions 
Judge  to  refer  the  case  to  the  High  Court  for  enhancement  of  sentence. — Rgc.  v.  Gaji- 
KOM  Ranu,  I.  L.  R.,  I  Bom.  311.   [MelviJI  and  Nanabhai  Haridas,  JJ.   Aug.  24,  1876.] 

L  MADE  a  complaint  against  S  by  petition,  in  which  he  only  charged  S  of  haviag 
cominttted  offences  punishable  under  ss.  193  and  218  of  the  Penal  Code,  but  in  which  he 
also  accused  S  of  acts  which,  if  the  accusation  had  been  true,  would  have  aaiounted  to  an 
offence  punishably  under  s.  466  of  that  Code  with  seven  years'  imprisonment.  The  Md- 
^ataate  inquired  into  the  charges  against  S  under  ss.  103  and  218  of  the  Penal  Code^  and 
wcadM  his  discbarge.  L  then  applied  to  the  Court  of  Session  to  direct  S  tabe  commit, 
tod  for  trial  on  the  ground  that  he  had  been  improperly  discharged,  which  the  Court  ol 
Saamqn  <Iid,  and  S  was  committed  for  trial  charged  under  s.  218  of  the  Code,  and  was 
ao<|aUted  by  the  Court  of  Session.  The  Court  of  Session  then,  under  s.  472  of  Act  X,  " 
fi  1^70  (ccrresponding  with  s.  477  of  Act  X.  of  1882),  charged  L  with  offences  punish- 
able under  ss.  193,  195,  211,  and  211  and  109  of  the  Penal  Code,  and  committed  him  for 
tmL  Held  that  such  coihmttment  was  not  bad  by  reason  that  an  oifenca  under  s.  193 
of  tke  Pieaal  Code  is  not  exclusively  triable  by  a  Court  of  Session.  HeldjiUo  per  Stuart, 
C.J.  (Spankie,  J.,  doubting). — That  the  High  Court  is  competent,  in  the  exercise  of  i^s 
powerof  revision  under  s.  297  of  Act  X.  of  1872  (corresponding  with  s.  439  of  Act  X.  of 
1882),  to  quash  a  commitment  made  by  a  Court  of  Session  under  the  provisions  of  s.  472 
of  that  Act  (or  s.  477  of  the  new  Act).  Held  also  per  Spankie,  T. — ^That  the  Court  of 
Session  was  competent,  notwithstanding  that  L  had  only  charged  S  with  offences  und^r 
SS-  193  and  218  of  the  Penal  Code,  to  charge  L  with  offences  under  ss.  195  and  2 it,  -if 
,sueh  offences  had  come  under  i^s  cognizance.— Em presI^  v.  Lachman  Singh,  I.  L.  R.,  2 
All.  398.     [Stuart,  C.J.,  and  Spankie,  J.    June  11,  1879.] 

COMPENSATION.    . 

*  A  Magistrate  having  jurisdiction  is  authorised  by  law  io  making  an  order  under  s. 
270^  Code  of  Criminal  Procedure  (A^  XXV.  of  1861),  corresponding  with  s.  250  of  the 
ncw^Code  of  Criminal  Procedure  (Act  X.  of  1882),  directing  the  complainant  to  make 
amendsto  the  accused,  notwithstanding  that  the  complainant  is  to  take  his  trial  for  per- 
jury.— Queen  v.  Roopun  Rae,  15  W.  R.  9 ;  6  B,  L.  R.  2^.  [Jackson  and  Ainslie,  JJ. 
Jan.  26,  187 1.] 

,  CONTRADICTORY   STATEMENTS — ALTERNATIVE  CHARGE. 

It  being  Impossible  to  decide  which  of  the  prisoners'  two  statements  was  false,  and 
whi^  true,  the  prisoners  were  convicted  on  the  alternative  charge.— Quebn  v.  Namain 
DoM,  1  W.  R.  15.    [Glover,  J.    Sep.  20,  1864.] 

Discussion  as  to  the  propriety  of  a  conviction  on  a  charge  of  false  evidence,  one  of 
the  statements  charged  having  been  made  to  the  police  under  compulsion.— Queen  v, 
Naqsva  OURUT,  3  W.  R.  6.     [Campbell,  Jackson,  and  Glover,  JJ.    May  3,  1865.]  . 

T«^  prisoner,  who,  as  a  witness  in  a  former  case,  had  made  one  sUtement  before  the 
Mwglilfte,  and  a  contrary  one  before  the  Sessions  Jod^,  was  tried  and  coavkted  of  having 
ritbsr  ^vmi  false  evidence  before  the  Judge,  or  given,  false  evidence  before  the  Magistrate, 
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Sec.  193.J  FALSE  EVID 

Held  (Norman  and  Campbell,  JJ.,  doubling) 
(Campbell,  J.,  differing)  that  the  evidence  Xi 
charge  of  having  given  false  evidence  bef< 
Zamiran,  B.  L.  R.,  Sup.  Vol.,  521 ;  6  W.  F 
Seton-Karr,  and  Campbell,  J  J.  Aug.  31,  186 
7  All.  44,  infra^  p.  181. 

A  CONVICTION  on  a  charge  of  giving  fab 
ing  statements  having  been  made  ^ter  a  lap; 
deliberate  intention  to  give  false  evidence,  wl 
Queen  v.  Nagbunseb  Lall,  6  W.  R.  89.    [ 

Where  a  person  makes  one  statement  b 
statement  before  the  Civil  Court,  his  commit 
sent  of  the  Civil  Court  has  been  obtained  uni 
(Act  XXV.iof  1861),  [corresponding  with  s. 
(Act  X.  of  1882),  is  strictly  legal.— Queen  v.  ( 
and  Hobhouso,  J  J.     Nov.  4,  1867.] 

In  a  case  of  giving  false  evidence,  the  < 

respect  of  which  the  accused  is  put  upon  his  ti 

ments  oueht  to  be  set  out  as  is  necessary  in  < 

relied  on  by  the  prosecution.    The  mere  faci 

contradicts  a  previous  statement  is  not  itself  n 

Penal  Code.     The  circumstances  under  whicl 

statement  relied  on  by  the  prosecution  is  ma 

it  can  be  held  that  the  offence  has  been  con 

W.  R.  25.     [Macpherson  and  Jackson,  JJ.     J 

Before  an  accused  person  can  be  convict 

•  that  he  made  the  statements  which  are  the  ba 

them  with  the  necessary  criminal  intention. 

dictory  statements  does  not  necessarily  prove  1 

^    The  (Jourt  must  be  satisfied  as  to  the  intent! 

Queen  v.  Denonath  Buzzar,  9  W.  R.  52.   [I 

It  does  not  follow  that  all  contradictions  ( 
volve  perjury.— Queen  v,  Kalichurn  Lahc 
April  3,  1868.] 

Proof  of  contradictory  statements  on  oal 
to  which  of  them  is  false,  is  sufficient  to  justi 
of  the  offence  of  giving  false  evidence,  under 
382  of  the  Criminal  Procedure  Code  (A£t  XX 
new  Code  of  Criminal  Procedupe  (A£t  X.  of 
stated. — In  re  Palany  Chetty,  4  Mad.  H.  C.  1 
18,  1868.]     Followed  by  Empress  v.  Ghulet,  I 

Where  a  person  makes  two  cohtradictor 
ceeding,  he  may  be  tried  and  convicted  of  g 
there  is  evidence  to  show  which  statement  is 
H.  C.  R.  49.     [Couch,  C.J.,  and  Newton,  J. 

An  alternative  finding  under  s.  381  of  th( 
of  1861),  corresponding  with  s.  367  of  the  nei 
1882),  should  not  be  resorted  to  until  both  th 
are  satisfied  that  no  reliable  evidence  is  pro 
charges  ;  and  such  a  finding  cannot  be  based 
statements  which  are  not  absolutely  contradi< 
of  them  the  accused  gives  only  hearsay  evidei 
possible  reciyiciliation  of  the  statements  must 
Wi  R.  1 1  ;  13  B.  L.  R.  325n.     [Norman  and  ] 

S.  242,  Code  of  Criminal  Procedure  (Act 
new  Code  of  Criminal  Procedure  (Act  X.  of  1 81 
up  in  a  case  in  which  it  is  doubtful  which  of  t 
—Queen  v.  Kala  Khan,  is  W.  R.  23.    [Jac 
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Chap.  XL]  FALSE  EVIDENCE,  &c.  [Sbc.  i^ 

In  the  trial  of  a  prisoner  for  murder,  a  witness  stated  on  oath  before  the  Sessions  Court 
that  inotfaer  had  committed  the  murder,  whereas  before  the  Magistrate  he  had  staged,  as 
vas  the  fact,  that  the  prisoner  had  committed  the  murder.  Held  that  such  witness  was 
^fnillj  under  s.«i93,  Snd  not  under  s.  194,  of  the  Penal  Code,  as  he.did  not  know  that  he 
would*cau9e  a  conviction  for  murder. — Queen  v.  Hardyal,  3  B.  L.  R.,  A.  Cr.,  35,  [Nor- 
man and  Jackson,  J  J.    July  13,  1869.] 

Where  a  person  is  charged  with  making  two  contradictory  statements,  it  must  be  prov-  * 
ed  by  direct  evidence  t^iatboth  statements  were  made,  and  there  must  be  an  inquiry  as  to 
which  statement  is  untrue,  and  whether  the  accused  wilfully  made  the  statement  which  is 
supoosed^o  be  false,  knowing  It  to  be  false. — Queen  v,  Moti  Khowa,  12  W.  R.  31 ;  3 
B.  L.  R-,  A.  Cr.,  36.  [Norman  and  Jackson,  jj.  July  13,  i86g.]  But  see  Empress  v. 
Ghtlei,  I.  L.  ^,  7  All.  44,  ir/ra,  p.  lot,  and  the  cases  therein  citeid. 

In  a  case  of  giving  false  evidence  by  making  contradictory  statementj^  one  of  which 
theVxused  knew  to  be  false,  it  is  not  sufficient  to  support  the  falseness  ofeither  story  by 
the  q^her  depqsition,  but  there  must  be  independent  evidence  of  the  falseness  of  either 
stoy. — Queen  v.  Kola,  12  W.  R.  66 ;  4  B.  L.  R.,  A.  Cr.,  4.  [Norman  and  Kemp,  JJ.  Oct. 
8, 1869.]  But  setfiEmpress  v.  Ghuleit  1.  L.  R.,  7  AH.  44,  infra^  p.  181 ,  and  thecases  therein 
cited. 

In  a  case  of  giving  false  evidence  by  making  contradictory  statements,  a  Court  of  Ses* 
skm  cannot,  without  making  further  inquiry,  commit  a  person  for  trial  under  s.  172  of  the 
Codeof  Criminal  Procedure  (Act  XXV.  of  1861),  corresponding  with  s.  477  of  the  new  Code 
of  Criminal  Procedure  (Act  X.  of  1882),  when  both  contradictory  statements  are  not  made 
before  it.  By  the  words,  "  under  its  own  cognizance,"  in  that  section  it  is  meant  to  pro- 
vide for  a  case  where  it  is  brought  under  the  notice  of  the  Court  of  Session  in  the  course 
of  a  judicial  proceeding  that  the  crime  with  which  the  party  is  to  be  charged  has  been  com- 
mitted by  him.  The  following  important  observations  were  made  by  Norman,  J.,  in  th^ 
case :  "  it  is  one  thing  to  show  that  a  particular  statement  made  by  a  witness  is  inaccurate 
or  even  false,  and  another  to  say  that  the  witness  has  intentionally  given  false  evidence. 
.  .  .  ^  To  overlook  the  difference  between  the  making  of  contradictory  statements  j 
by  a  witness  under  examination,  and  the  giving  of  intentional  false  evidence,  is  to  shut 
one's  eyes'^othe  infirmities  of  human  memory,  to  fail  to  understand  how  slow  are  the  in- 
tellects, and  how  imperfect  the  powers  of  expression  of  uneducated  peasants.  ...  I 
firmly  believe  that,  if  a  witness  could  be  convicted  upon  alternative  charges  of  giving  false 
evidence  on  contradictions  of  such  a  character  as  those  supposed  to  exist  in  the  present 
case,  no  native  witness  of  the  lower  classes  subjected  to  cross-examination  by  an  adroit 
and  perhaps  not  over-scrupulous  advocate  would  be  safe." — Queen  v.  NomaLj  12  W.  R. 
69 ;  4  B.  L..R.,  A.  Cr.,  9.    [Norman  and  Kemp,  J  J.     Nov.  26,  1869.] 

To  establish  the  offence  of  giving  false  evidence,  direct  proof  of  the  falsity  of  the  - 
statement  on  which  the  perjury  is  assigned  is  essential.^  But,  as  legitimate  evidence  for 
the  purpose,  the  law  makes  no  distinction  between  the  testimony  of  a  witness  directly  fal- 
*  sifymg  such  statement,  and  the  contradictory  statement  of  the  person  charged,  although 
not  made  op  oath.  Such  a  statement,  when  satisfactorily  proved,  is  quite  as  good  evi  • 
dence  in  proof  of  the  charge  as  the  criminatory  statement  of  a  person  charged  with  any 
oth^  offence,  and  on  precisely  the  same  ground — that  it  is  an  admission  of  the  accused 
person  inconsistent  with  his  innocence.  As  to  the  weight  to  be  given  to  contradictory 
statements,  the  sound  rule  is  that  a  charge  of  perjury  is  not  maintainable  upon  proof  of 
one  Sucb  statement,  not  on  oath,  or  more  than  one  if  proved  by  a  single  witness  only,  un- 
less supported  by  confirmatory  evidence  tending  to  show  the  falsity  of  the  statement  in 
the  cbarape.  With  respect  to  the  kind  or  amount  of  confirmatory  proof  required,  it  must 
be  considered  in  each  case  whether  the  particular  evidence  offered  is  sufRcier^t  to  induce 
a  belief  irf  the  truth  of  the  contradictory  statement  or  direct  testimony. — Reg.  v.  Ross,  6 
Mad.  H.  C.  R.  342.     [Scotland,  C.J.,  and  Innes.  J.    Aug.  4,  187 1.] 

Wbbrb  a  prisoner  is  charged  separately  for  having  given  false  evidence  with  regard  ^ 

to  two  ^tements  directly  opposed  to  each  other,  a  plea  of  guilty  on  one  of  the  charges, 
does  not  involve  an  acquittal  on  the  other.  A  Sessions  Court  is  bound  to  ^ake  evidence, 
and  try  a  charge,  )>efore  it  can  acquit  a  prisoner  of  that  charge. — Queen  v.  Hossain  Ali, 
8B.  L.  R.,  Ap,,  25.     [Ainslie,  J.    Aug.  15,  1871.] 

HeisD  by  the  majority  -(Jackson,  J.,  dissenting)  that  a  charge,  framed  on  the  model 
fiven  iA  ch.  3  of  the  Code  of  Criminal  Procedure  (Act  X.  of  1872),  charging  the  accused 
Qpon  two  charges  with  having  made  contradictory  statements  in  the  course  of  judicial 
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proceedings  umler  s.  193,  Penal  Code»  is  %  good  charge,  and  Uiat  (Phear  and  Ja^Esoa 
jJm  cfis^pnting)  the  Court  or  jury,  if  convicting,  need  not,  by  direct  ewidcncCr  find  wlikfc«l 
the  two  statenfteots  is  fabe ;  all  that  Is  necessary  being  that  the  Court  or  jury  shoaM  JaA 
that  the  allegations  OMMle  in  the  charge  are  proved.—QuKEN  «.  Mahombs  HooaASWH  ; 
Smah,  21  W.  R.  73 ;  ij  B.  L.  R.,  F.  B^  334.  [Couch,  CJ  ,  aad  Kemp,  Jacksoft^HjM^  1 
Markby,  Glover,  Ainslie,  Pontifez,  Birch,  and  Morris,  Jj.  April  11,  1874-J  FoUi*wfiAif 
Empress  v.  Ghulet,  I.  L.  R.,  7  All.  44,  infra*  p.  181. 

To  support  a  finding  upon  an  alternative  charjje  of  perjury,  th:re  must  be  \ef^  «rf*  | 
dence  of  the  truth  of  each  branch  of  the  charge.    The  deposition  of  the  prisoner,  t^'^^ 
Hindustani,  but  taken  in  English  by  the  Magistrate,  and  the  memorandum  at  the  fodt  m. 
the  deposition  that  it  was  read  to  the  witnesS;  and  was  by  him  acknowledged  to  beg^ 
rect,  though  held  not  to  be  quite  satisfactory  (as  the  person  '^ho  took  down  in  EagitA  ' 
what  the  prisoner  had  said  in  Hindustani  was  not  examined  as  a  witness,  and  the  pri^OMC  \ 
had  no  opportilliitv  of  cross-examining  himj,  was  admitted  as  a  proper  deposition  wtlWtt  j 
the  provisions  of  the  Code  of  Criminal  Procedure,  and  the  memorandum  was  taken,  ^aoj^  | 
s.  80  of  the  Evidence  A6t  (I.  of  1872),  as  evidence  of  the  facts  stated  in  it,  i*nd  as  aCtr*- , 
ing  some  evidence  that  the  translation  was  correct. — Queen  v.  Gon^wri,  22  W-  ^^1 
[Phear  and  Morris,  J  J.  April  21,  1874.]   Follows  Queen  v.  Mahomed  Hoomayocn  SMt 
21  W.  R.  72;  13  B.  L.   R.  324;  which  again  is  followed  by  Empress  v.  GhuUi»  U  U  ; 
R.,  7  All.  44,  infra^  p.  181. 

A  PRISONER,  who  had  made  certain  contradictory  statements  on  oath  before  a  ^U^ffitf 
trate  and  a  Court  of  Session  respectively,  was  convicted  by  the  same  Court  of  SgsB^oa  ; 
a  charge,  in  the  alternative,  of  giving  false  evidence,  either  before  a  Magistrate  or  Mm  ' 
the  Court  of  Session.  Held  that  the  Court  was  precluded,  by  s.  473  of  the  Criminal  fto- 
cedure  Code  (Aft  X.  of  1872),  corresponding  with  s.  487  of  the  new  Code  of  CrimSm  J 
Procedure  (A61  X.  of  1^2),  from  trying  the  charge. — Sundriah  v,  Reg.,  I.  Lm  R».»3lfaa. 
2«r4-    Turner,  C.J.    Aug.  8,  1881.] 

In  prosecutions  for  giving  false  evidence  under  s.  193  of  the  Penal  Code,  the  oneaf 
^a<^  person  accesed  should  be  separately  inquired  into,  aod,  if  committed  for  trlil^aep%> 
rately  tried.    It  is  wholly  erroneous  to  include  them  in  one  joint  charge,     it  is  Mt<i 
itself  sufficient  to  warrant  a  conviction  for  giving  false  evidence  that  an  a^^uMd  pMsoa 
has  made  one  statement  on  oath  at  one  time,  and  a  directly  contradictory  one  at  anothoc 
The  charge  must  not  only  allege  which  of  such  statements  is  false,  but  the  prosacntW 
must  be  prepared  with  confirmatory  evidence  independent  of  the  other  contradictory  f^ 
ment  to  establish  the  falsity  of  that  which  is  impeached  as  untrue.*  R.  v.  Jacksonii  Levis 
C  C.  270),  Reg,  V.  Wheatland  (8  C.  and  P.  238),  and  Rex  v.  Harris  (3  B.  and  AhL 
926),  referred  to.    S.  455  of  Act  X.  of  1872  (or  s.  236  of  Act  X.  of  1882)  is  no  anthori^ 
for  framing,  against  a  person  accused  of  giving  false  evidence,  who  has  macTe  one  state* 
""ment  on  oath  on  one  occasion,  and  a  directly  contradictory  one  on  oath  on  another  occSf- 
sion,  a  charge  in  the  "  alternative  ;*'  that  word,  as  used  in  that  section,  meaning  tha^ 
where  the  facts  which  can  be  proved  make  it  doubtful  what,  particular  description  of  ol- 
fence  an  accused  person  has  committed,  the  charges  may  be  so  varied  or  alternated  as  to 
guard  against  his  escaping  conviction  through  technical  difficulties.     Held,  tberefoi^ 
where  three  persons  were  committed  for  trial  jointly  charged  with  *'  having,  on  or  atoit 
the  26th  September  1881,  or  the  18th  October  1881,  being  leffally  bound  npon  oathtoi 
state  the  truth,  knowingly,  on  those  days,  regarding  the  same^ubject,  made  contradlctoryi 
statements  upon  oath,"  and  thereby  committed  an  offence  punishable  under  s.  193  c^  thel 
Penal  Code,  and  such  persons  were  jointly  tried  on  such  charge,  that  such  charge^vas  b;  * 
for  being  single  and  joint  against  the  three  accused  persons,  instead  of  several  and  specii 
in  regard  to  each  of  them  ;  that  it  was  further  bad  because  it  did  not  distinctly  and  in  ten 
allege  wh'.ch  of  the  statements  was  false  ;  that,  assuming  a  committal  upon  sg  faulty 
charge  should  be  allowed  to  stand,  the  Court  of  Session  should  have  prepared  ft  fres 
charge  against  each  of  the  accused  persons  specifically,  setting  forth  the  statement  alleg 
to  be  false,  and  shonld  then  have  proceeded  to  try  each  of  them  separately ;  and  tfaat.'thc 
being  no  evidfnce  that  either  of  the  statements  made  by  two  of  such  persons  wtm  ^ 
except  that  it  was  contradicted  by  the  other,  the  charge  against  such  persons  was  not  si 
tainabte,  there  being  no  sufficient  evidence  that  either  of  the  sUtement«<$  was  lalse.«-6i 
PRESS  V.  NiAZ  Ali,  I.  U  R.,  s  All.  17.    [Stuart,  C.J.,  and  Straight,  J.    July  ^4,  iSfo] 


*  Overruled  by  Empress  v.  Ghulet,  I.  L,  R,,  7  All.  44,  infra,  p.  181. 
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Cha?.  XL]  FALSE  EVIDENCE,  &c.  [Sbc.  193. 

S.  161  of  the  Code  of  Criminal  Procedure  tAct  X.  of  1882)  makes  it  obligatory  on  a 
persofli  examtoed  in  the  course  of  a  police-investigation  under  ch.  14  to  answer  truly  all 
questions  pat  to  him  (other  than  questions  the  answers  to  which  woukd  have  a  tendency 
to  expose  him  ioa  c?tminal  charge,  or  to  a  penalty  or  forfeiture) »  and  such  person,  if  he 
loowii^ly  answers  falsely,  commits  the  offence  of  giving  false  evidence  in  a  stj^e  of  )udi- 
ciftl  pcoceeding  under  s.  193  of  the  Penal  Code.  The  accused  was  convicted  by  the  Ses- 
sions Court  on  an  alternative  charge  of  having  given  false  evidence  in  a  judicial  proceed- 
ing under  s.  193  of  the  Penal  Code,  one  statement  being  made  before  a  head-constable  of 
police,  and  the  other  beik>re  the  Magistrate  (F.  C).  There  was  no  evidence  to  prove  which 
of  the  two  statements  was  false  'Hie  prisooer  appealed  to  the  High  Court,  which  deli- 
vered tiie  following  judgment:  "S.  161,  Criminal  Procedure  Code,  i8da,  says  that  any 
person,  being  ynder  eZAmination  in  the  course  of  the  police-investigation  under  Ch.  XIV. 
(s.  t$^  of  the  Code,  sh^U  be  bound  to  answer  truly  all  questions  put  to  him  (with  certain 
exceptions  not  applicable  to  the  present  case).  This  provision  is  new.  Under  the  pre- 
vious'law,  the  obligation  ^to  answer  ti*uly '  in  a  police- investigation  was  n&t  enforced  by 
any  egress  provision.  S.  191  of  the  Penal  Code  say^  that,  if  a  person,  who  is  bound  by 
JMfeaq^esa  prc^vision  to  state  the  truth,  states  knoivingly  what  is  false,  he  is  said  to  give 
false  evidence.  The  appellant  in  this  case  has,  therefore,  as  the  law  now  stands,  given 
false  evidence  S.  193  of  the  Penal  Code  says  that  whoever  intentionally  gives  false  evi- 
dence  in  any  stage  of  a  judicial  proceeding  shall  be  punished,  &c.  And  under  expl.  a  of 
the  same  section  a  police- investigation  under  Ch.  XIV.  of  the  Criminal  Procedure  Code 
is  a  stage  of  a  judicial  proceeding.  We  therefore  think  that  the  District  Judge's  decision 
is  right  under  the  present  law,  and  reject  the  petition  of  appeal." — Quben-Empress  v. 
Paishram  Raysing,  1.  L.  R.,  8  Bom.  216.    [Pinhey  and  Scott,  J  J.     Nov.  29,  1883.] 

Id  order  to  sustain  any  conviction  for  giving  false  evidence  upon  an  alternative  charge 
when  no  evidence  is  offered  to  prove  the  falsity  of  either  statement  in  particular,  it  must 
be  dear  that  the  two  statements  are  contradictory.  The  law  laid  down  by  the  Full  Bench 
in  the  case  of  Empress  v.  Kassim  Khan  (I.  L  R.,  7  Cal.  121)  has  been  altered  by  th^ 
provisions  of  s.  161  of  the  Code  of  Criminal  Procedure  (Act  X.  of  1882),  and  a  witness 
wbo  makes  a  fal.ie  statement  to  a  police-officer  in  replv  to  a  question  which  he  is  bound  ^ 
to  answer  would  be  guilty  of  intentionally  giving  false  evidence.  When  four  persons 
vere  accused  of  having  given  false  evidence  in  the  same  proceeding,  and  the  Sessions 
judge,  while  professing  to  try  each  accused  separately,  heard  the  evidence  of  the  witnesses 
only  once,  held  that  this  was  substantially  trying  the  four  prisoners  together,  and  was  an 
improper  mode  of  procedure. — Nathu  Sheikh  v.  Empress,  I.  L.  R.,  10  Cal.  405.  [Mc- 
Dondl  and  Field,  JJ.     Feb.  7,  1884.] 

A  PRisoMBR  was  convicted  on  an  alternative  charge  in  the  form  provided  by  sch.  5 
xxviii.,  ii.  (4),  of  the  Criminal  Procedure  Code,  of  having  given  false  evidence,  such  evi- 
dence consisting  of  contradictory  statements  contained  in  one  deposition  while  he  was 
ander  cross-examination  and  re-examination  as  a  witness  in  a  judicial  proceeding.  There 
Ins  no  finding  as  to  which  of  the  contradictory  statements  was  false.  Held  (N orris,  j., 
iissentine)  that  s.  233  of  the  Criminal  Procedure  Code  did  not  affect  the  matter,  and  that 
the  coATtction  was  good.  Semble per  Wilson,  j. — The  decision  in  Queen  v.  Bedoo  Noshyo 
[12  W.  R.  I  !>,  though  a  guide  to  the  discretion  of  Courts  in  framing  and  dealing  with  charges, 
vas  not  intended  to  and  does  not  affect  the  law  applicable  to  the  matter. — Habibullah  v. 
Empress,  I.  L.  R.,  10  Cal.  937.    [Wilson,  Tottenham,  and  Norris,  JJ.    July  7,  1884.] 

I9  a  charge  under  s.  193  of  the  Penal  Code,  it  is  not  necessary  to  allege  which  of  two 
coatoultcfbry  statements  upon  oath  is  false,  but  it  is  sufficient  (unless  some  saiisfactorv 
explanation  of  the  contradiction  should  be  established)  to  warrant  a  conviction  of  the  of- 
fience  t£  giving  false  evidence  to  show  that  an  accused  person  has  made  one  statement  upon 
oath  at  on€^  time,  and  a  directly  contradictory  stitement  at  another.  R.  v.  ZHmeerun  (6 
W-  R.  <S!S)*  R'  V.  Palany  Cheily  (4  Mad.  H.  C.  R.  51),  and  R.  v.  Mahomed  Hoomayoon 
Hkttk  (13  B.  L.  R.  324),  followed.  Emp-ess  v.  Niax  All  (1.  L.  R.,  5  All.  17)  overruled. 
fW  DiRboit,  J. — Every  possible  presumption  in  favour  of  a  reconciliation  of  the  two  state- 
Reals  tliouid  be  made,  and  it  must  be  found  that  they  are  absolutely  irreconi^ilable  before 
ft  eomriiitioa  can  be  had  upon  the  ground  that  one  of  them  is  necessarily  false.  The  English 
eases  nfott  this  subject  are  irrelevant  to  the  interpretation  of  the  law  of  India,  since  the 
ladiaA  Legislature  has  not  followed  the  law  of  England  in  regard  to  perjury.  Trimble  v. 
BUI  (L.  R.y  Ap.  Cas.,  342)  and  Kathama  Natchiar  v.  Dorasinga  Tever  (L.  R.,  2  Ind.  Ap. 
l^  referred  to.—QuERN-EMPRESs  v.  Ghulbt,  I.  L.  R  ,  7  All.  44.  [Straight,  Offg.  C.J., 
and  Dnthoit,  J.     July  31,  18S4.] 

'     [     iBf     ] 
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*BC.  193.]  FALSE  EVIDENCE,  &c.  [Char  XI, 

The  accused  was  charged,  in  the  alternative,  by  the  trjring  Magistrate,  as  follows: '- 1,- 
W.  W.  Drew,  Magistrate,  First  Class,  hereby  charge  you,  Ramji  Sajabaiao,  as  foUows: 
*  That  you,  on  or  about  the  13th  day  of  October  1882,  at  Nandarpada,  stated  that  yo«  had 
seen  Vishnu  Vaman  and  Mahadu  Lakshman  carrying  teakwood  fronB  Gohe  Forest  to'N«» ! 
rayan  Rarochandra,  range  forest-officer,  and  on  14th  February  188$  you  stated  om  Mitf  j 
before  the  First-class  Magistrate  at  Pen,  at  the  trial  of  these  persons,  that  jrtm  ioA  floll 
see  where  they  had  brought  the  wi>od  from,  and  thereby  committed  an  offence  psaUnUs : 
under  s.  182  or  s.  193  of  the  Penal  Code  (Act  XLV.  of  i860),  and  within  my  cogaisBsoe; 
and  I  hereby  direct  that  you,  Ramji  Sajabarao,  be  tried  by  the  £aud  Court  on  tli*  •um'^ 
charge.'"  At  the  trial,  the  accused  asserted  the  truth  of  the  former  of  thes^two  Slato^i 
ments,  and  denied  having  made  the  other.  The  Magistrate  was  unable  to  6iid  wlodi «!{ 
them  was  false,  and  convicted  the  accused,  in  the  alrernative,  either  under  $.  18a  era*  199) 
of  the  Penal  Code  (Act  XLV.  of  x86o).  HeU  that  the  change  was  bad  in  law,  b^a^  aal 
alternative  cljarge  in  a  form  forbidden  by  s.  233  of  the  Criminal  Procedure  Code  (A«t  X; 
of  1882),  whicii  directs  that,  for  every  distinct  offence  of  which  any  person  is  elump^ 
there  shall  be  a  separate  charge.  Nor  could  the  accused  be  tried  upon  a  charga  tetoea 
in  the  alternative  as  in  the  form  given  in  sch.  5-28  (4)  of  the  Criminal  Ftocedmr^da 
(Act  X.  of  1882).  For,  upon  the  facts  alleged,  there  was  no  way  ohcharging  Mai  «Wl 
one  distinct  offence  on  the  ground  of  self-contradiction.  He  could  not  sucoesafaSf  fei 
charged,  under  s.  193  of  the  Penal  Code  (Act  XLV.  of  i860),  on  contradictory  ililiawnTi 
because  he  only  made  one  deposition,  in  which  there  were  no  discrepancies;  and, ifcadilar- 
ly,  he  could  not  be  charged  under  s.  182  of  the  Penal  Code,  for  he  only  once  gave  ialirwiiii 
tion-  to  a  public  servant.  Held  also  that,  having  regard  to  ss.  225,  232,  and  537  ^  te 
Criminal  Procedure  Code  (Act  X.  of  1882),  the  accused,  convicted  upon  su<A  a 
must  be  held  to  have  been  misled  in  his  defence,  and  his  conviction  and  sentence  t^^ 
In  charges  founded  upon  supposed  contradictory  statements,  every  presumption  to 

of  the  possible  reconciliation  of  the  statements  must  be  made.     Under  s.  172  of  tlai 

%st  Act  (VII.  of  1878),  a  forest -officer  is  a  public  servant  within  the  meaning  of  the'FlMJ 
Code  (Act  XLV.  of  i860).  Any  information  given  to  him  with  the  intent  mentioaedH 
s.  182  of  the  Penal  Code  is  punishable  under  that  section,  whether  that  infosnatioa^ 
\^Iunteered  by  the  informant,  or  is  given  in  answer  to  questions  put  to  him  by  that  oft 
cer. — Quern-Emfress  v,  Ramji  Sajabarao,  I.  L.  R.,  10  Bom.  124.  [Nanal^Jiai  Hacida 
and  Wedderburn,  JJ.    Sep.  7,  1885.] 

An  accused  was  charged  with  giving  false  evidence  upon  an  alternative  cbarna^  aa 
statement  having  been  made  to  a  police-officer  investigating  a  case  of  arson,  and  tlift  adM 
having  been  made  when  he  was  examined  as  a  witness  beK>re  the  Joint-Magistraiie  wba 
the  case  was  being  inquired  into.  The  two  statements  were  contradictory,  and  na  ei) 
dence  was  given  to  show  which  of  them  was  false.  It  was  not  proved  that  the  «»n^iwTtM 
made  to  the  police-officer  was  made  in  answer  to  questions  put  by  him,  and  the  ooilr  «« 
dence  given  at  the  trial  with  reeard  to  the  inquiry  upon  which  the  police-officer  ^vaaa  «i 
gaged  was  to  the  effect  that  an  inquiry  was  being  made  about  the  burning  of  a  hoiiaa^  Tl 
jury  acquitted  the  accused,  and  the  case  was  referred  to  the  High  Court  by  tiie  ft>fffyBi 
Judge,  who  disagreed  with  the  verdict  of  acquittal.  Held  that  the  verdict  was  ri|flit»  B| 
fore  a  conviction  in  such  a  case  can  be  sustained,  it  must,  having  regard  to  the  proviaioa 
of  s.  161  of  the  Criminal  Procedure  Code,  be  clearly  proved  by  the  evidence  that  tha  atJril 
ment  made  to  the  police-officer  was  a  statement  in  answer  to  questions  put  to  the  aocaae 
by  the  investigating  police-officer,  and  in  the  absence  of  such  evidence,  even  though  t\ 
statement  were  proved  to  be  false,  a  conviction  could  not  be  sustained.  Held^  farther,  tt 
in  such  a  case  it  is  also  necessary  for  the  prosecution  to  establish  that  the  police-o<Mis 
was  making  an  investigation  under  ch.  14  of  the  Criminal  Procedure  Code. — XhS 
PRBSSi^.  E^AIKANTA  Bauri,  I.  L.  R.,  i6  Cal.  349.  [Mitter  and  Macpherson,  JJ.  Mar.  4,  t 

It  is  not  necessary  that  the  statement  of  a  witness  recorded  under  s.  161  of  the  Ca 
of  Criminal  Procedure,  1882,  should  be  elicited  and  recorded  in  the  form  of 
question  and  answer.  It  is  sufficient  if  such  statement  is  substantially  an  ansup 
or  more  questions  addressed  to  the  witness  before  the  statement  is  made.  The  | 
of  ss.  191  and  193  of  the  Penal  Code  do  apply  to  the  case  of  false  statements  i 
s.  161  of  the  Code  of  Criminal  Procedure.  1882.  It  is  not  illegal,  thongh  unne 
a  police-officer  recording  a  statement  under  s.  161  of  the  Code  of  Criminal  Pro 
1&2,  to  obtain  the  signatures  of  persons  present  at  the  time  to  authenticate  hi3-reGohl^ 
such  statement. — Queen-Empress  v.  Bhagwantia,  I.  L.  R.,  15  All.  11.  [Gdge,«>C.I^  aj 
Tyrrell,  J.     July  9.  1892.]  | 
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fiscal  capacity  under  Reg.  XIX.  of  ifi 
wa^  made  under  the  sanction  of  the  I 
24.     [Bayley  and  Kemp,  J  J.    July  30 

When  an  ofifence  under  s.  193  of 

s.  181  is  illegal.     When  the  accused  \ 

Income-tax  Commissioner,  which  stat 
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evidence  in  a  judicial  proceeding  undi 

cognizable  by  a  Full-power  Magistrate 

triable  under  s.  181  of  the  Penal  Codi 
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chargeable  with  the  offence  described  ir 

4  N.-W.  P.  6.     [Pearson,  J.    Jan.  13, 

A  STATEMENT,  untrue  to  the  prise 
a  judicial  proceeding,  amounts  to  perj 
self  is  immaterial  to  the  matter  before 
R.  69.     [Phear  and  Glover,  JJ:     April 

A  PETITION  not  bearing  the  signa 

made  or  subscribed  by  him,  cannot  t)e 

^    dcr  s.  199  of  the  Penal  Code  ;  but  a  de 
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7  C.  L.  R.  536.     [Garth,  C.J.,  and  Mac 

V  PsRSONSgiving  false  answers  to  qu< 
preliminary  to  a  proceeding  before  a  C01 
dence  under  ss.  191  and  193  of  the  Pena 

8  C.  L.  R.  236.     [Cunningham  and  Pr 

A  CHARGE  of  giving  false  evidenc< 
ed  in  respect  of  a  statement  made  to  a 
under  the  provisions  of  the  Criminal  Pi 
impose  no  legal  obligation  on  the  pers< 
PRESS  V.  Kassim  Khan  ;  Empress  v.  I 
new  provision  in  the  corresponding 
(s.- 161)  which  makes  it  compi>Isory  on 
Empress  v.  Parshram  Ray  sing,  I.  L.  R 
Statements — Alternative  Charge,"  p,  i 

A  PERSON  filial^  written  statemet 

'  if  he  makes  a  statement  which  is  ^alse  1 

to  be  true,  he  is  guilty  of  giving  false  e 

Code. — Queen- Em  PRESS  v.  Mehrban  • 

July  14,  1884.] 

FALSE  STATEMENT  BEFORE 

W^ERB  a  plaintiff  before  a  Munsif 
the  Munsif  had  improperly  refused  to  < 
although  informed  that  witnesses  were 
petitioner  upon  solemn  affirmation,  and 
to  be  taken  against  the  petitioner  for  gi 
tbority  to  examine  the  petitioner  upon  c 
made,  and  the  evidence  given  coram  no 
tion  for  false  evidence. — Queen  v.  Ci 
[Seton-Karr  and  Jackson  J  J,     Mar.  2,  ] 

Where  a  Subordinate  Magistrate  < 
without  having  received  the  necessary  a 
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plvr.^i.j  FALSE  EVIDENCE,  &c.  [Sec.  193. 

i^  aftintrue  statement  made  by  a  witness  in  th«  course  of  such  inquiry  was  not  **  false 
Meoce"  within  s.  193,  as  the  Subordinate  Magistrate  was  acting  without  jurisdiction. — 
Ufiiui  Khan  v.  Crown,  Panj.  Rec,  No.  24  of  1870.  • 

R\  Held  by  the«Divi^on  Bench  that,  where  the  Assistant  Commissioner  had  no  juris- 
jkiioo  to  entertain  a  suit  against  one  R  K,  he  had,  therefore,  no  authority  under  Aft  X.  of 
to  administer  an  oath  or  affirmation  to  him  in  the  course  of4he  trial :  that  therefore 
was  Dcycr  legally  bound  to  state  the  truth,  and  was  therefore  not  liable  to  be  con- 
feted  of  giving  false  evidence  in  respect  of  any  statement  made  by  him  in  the  trial  of  the 
id  case  upon  the  meritsT—NARiNjAN  Das  v.  Ram  Kishen,  Panj.  Rec,  No.  32  of  1879. 

A  DKPufy  Magistrate  has  no  power  to  administer  an  oath  to  a  person  makingade- 
bntioa  in  the  shape  of  an  affidavit ;  and  such  persdn  cannot,  on  the  facts  stated  in  such 
duation.  be  (frosecuted  for  committing  an  offence,  either  under  s.  193  or  s.  199  of  the 
M»lCode.— In  the  Matter  of  Iswar  Chundbr  Gohu,  I.  L.  R.,  14  Cal.  653.  [Pe- 
hwD^CJ.,  and  Ghos2,  J.     June  30,  1887.]  ^ 

A  !^atcmknt  taken  by  a  Third  class  Magistrate  under  s.  164  of  the  Code  of  Crimi- 
rfProMure(A^  X.of  i832),such  Magistrate  not  having  authority  to  carry  on  the  pre- 
kiary  inquiry  in  t|^  case,  is  not  evidence  in  a  stage  of  a  judicial  proceeding  within 
itawantag  of  ss.  191  and  193  of  the  Penal  Code,  such  that,  when  the  statement  is  con- 
idicted afterwards  before  the  Magistrate  having  jurisdiction,  and  exercising  it  in  the  pre- 
BiQMy  inquiry,  it  will  form  a  sufficient  basis  for  an  alternative  charge  of  giving  false  evi- 
nce in  a  judicial  proceeding. — Queen-Empress  z^.Bharma,  I.  L.  R.,  11  Bom.  702.  [Sar- 
■tC-J.,  and  West  and  Nanabhai  Haridas,  J  J.     Dec.  20,  1886.] 

It  is  no  offence  to  make  a  false  statement  before  a  person  purporting  to  afl  in  exe- 
fionof  the  Registration  Aft,  but  not  legally  authorized  so  to  do. — Radhika  Mohun 
HI  V,  Lal  Mohan  Sha,  I.  L.  R.,  20  Cal.  719.     [Trevelyan  and  Rampini,  JJ.     Mar.  23, 

FALSE  statement  TENDING  TO  CRIMINATE. 

I    When  a  party  makes  a  false  statement,  being  legally  bound  by  solemn  affirmation^ 
bfactthat^he  statement  was  one  tending  to  criminate  himself  will  not  justify  his  ac- 
fittal  on  a  charge  of  giving  false  evidence.— Pro.,  Feb.  21,  1867,  3  Mad.  H.  C.  Rep., 

I  Although  a  person,  under  examination  as  a  witness,  is  bound  by  his  affirmation  to 
P^trnth,  if  he  is  examined  on  a  point  on  which  he  is  likely  to  criminate  himself,  his 
P^Q9  should  be  explained  to  him  by  the  Magistrate,  as  otherwise  he  may  be  induced, 
mgh  ignorance  ot  the  state  of  the  law,  to  deny  the  existence  of  the  facts  for  fear  of 
Pil otmsequences.  Although,  without  such  a  warning,  he  may  make  a  false  denial,  and 
peby  become  guilty  of  the  offence  of  intentionally  giving  false  evidence,  his  offence  will 
Fb^drserving  of  severe  punishment. — In  the  Matter^of  Jadoonath  Dutt,  2  C.  L. 
H81.    [Markbyand  Prinsep.  JJ.      April  §8,  1878.] 

intention. 

ObRRUPT  intention  in  giving  faUe  evidence  may  be  inferred  from  circumstances.—  - 
I'EBS  t.  RHirrrEN  Ram,  2  W.  R.  63.     [Glover,  J.     April  20,  1865.] 

A  omvicTioN  on  a  charge  of  giving  false  evidence  was  set  aside,  the  alleged  con- 
rting  statements  having  been  made  after  a  lapse  of  four  years,  and  there  being  no  proof 
deliberate  intention  to  give  false  evidence,  which  was  held  to  be  the  gist  of  the  offence.    ' 
yuEEM  V,  Nagbunsee  Lall,  6  W.  R.  89.    [Kemp  and  Markby,  JJ.     Dec.  lo,  1866.J        '* 

The  intention  is  an  essential  ingredient  in  the  offence  contemplated  by  s.  w8  of  the 
»il  Code.  The  making  of  a  false  return  of  service  of  summons  is  an  offence  punish- 
h,  v$  under  s.  181,  but  under  s.  193,  of  the  Penal  Code,  and  is  cognizable  by  the  Court 
mssKm alone. — Queen  v.  Sha-ma  Churn  Roy,  8  W.  R.  27.    [Jackson  and  Hobhouse,  • 

^JweaS.  1867] 

!Thi  mere  fact  that  a  person  has  made  a  statement  which  contradicts  a  previous 
■temeiit  is  not  itself  necessarily  sufficient.to  bring  him  within  s.  193,  Penal  Code.  The 
*«onstances  under  which,  and  the  intention  with  which,  the  particular  statement  relied 
tbjrth^^osecution  is  made,  must,  in  each  case,  be  considered  before  it  can  be  held  * 

ft  tbe  offence  has  been  committed. — Queen  v,  Soonder  Mohooree,  9  W.  R.  25. 
wcpbcrson  and  Jackson,  J  J.    Mar.  ^,  1868.] 
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Sec.  193.]  FALSE  E\ 

In  a  case  of  giving  false  evidence  hy 
must  be  satisfied  as  to  the  intention  witl 
DmcoNATH  BuzzAR,  9  W.  R.  52.     [Macp] 

Upon  a  prosecution  fQr  giving  false  c 
corrupt  intention.  It  is  sufficient  that  tl 
was  false,  and  known  by  the  accused  to  be 
accused  intentionally  gave  false  evidence.- 
[Turner,  J.     June  i6,  187 1.] 

The  rule  of  civil  procedure  container 
cedure  Code  (Aa  XIV.  of  1882)— that  un. 
recognized  by  **  any  Court  "—does  not  a 
-  "any  Court''  in  that  clause  have  no  ap{ 
charge  of  fraudulently  executing  a  decree 
do  not  bar#ny  criminal  remedy  which  an 
fraudulent  decree-holder,  whether  by  a  pr 
section  of  the  Penal  Code.  In  s.  210  of 
understood  in  its  ordinary  meaning,  and 
which  has  been  certified  to  the  Court.  U 
XIV.  of  1882).  the  decree-holder,  or  the  p 
in  his  application  any  adjustment  betweei 
ment  has  or  has  not  been  previously  cer 
(I.  L.  R.,  2  Mad.  216)  followed.  Intention 
an  offence  under  s.  193  of  the  Penal  Cod< 
applications  for  execution  containing  false 
RAM,  I.  L.  R  ,  10  Bom.  288.     [Birdwood  \ 

The  maxim,  Ignorantia  juris  non  ex^ 

%  in  fact  false,  made  under  s.  18  of  Act  X\ 

by  that  section  to  be  made  is  a  declaratioi 

and  further,  in  order  to  entail  the  penal 

«Act,  such  false  declaration  must  be  mad< 

SON,  I.  L.  R.,  16  All.  212.     [Tyrrell  and  I 

JUDICIAL  PROCEEDING 

An  inquiry  by  an  Assistant  Magistral 
mous  letter  addressed  to  him,  charging  cer 
to  the  truth  or  otherwise  of  the  charge  of 
in  which  the  giving  of  false  evidence  is  puni 
V.  Bykunt  Nath  Bannerjeb,  5  W.  R.  7s 

The  prisoner  was  convicted  of  perjui 
fied  petition  presented  under  ^.  19  of  the 
Held  that  the  Tahsildar  was  not  an  officei 
no  offence  was  committed. — In  the  Matt 
[Scotland,  C.J.,  and  Collett,  J.     Mar.  11, 

The  prisoner,  a  vakil,  presented  a  va 
by  the  defendant  in  a  civil  suit,  authorizii 
vakalatnama  falsely  purported  to  have  bi 
and  to  bear  the  signature  of  the  adhikari. 
Penal  Code.  Held  that  the  case  was  not 
was  entitled  to  his  discharge  from  custody 
[Scotlan  j,  C  J.,  and  Innes,  J.    July  1 1,  i^ 

The  accused  was  convicted  of  intern 
ceeding,  in  having  as  a  witness  therein 
The  proceedings  in  the  trial  at  which  the 
quently  annulled  in  consequence  of  the 
Held  that  t?ie  conviction  of  the  accused  r 
made  in  a  stage  of  judicial  proceeding, 
sary  to  be  proved,  should  be  proved  by  t 
8  Bom.  H.  C.  R.  37.     [Gibbs  and  West, 

A  man  died  leaving  some  money  due 
P  wrote  a  letter  to  those  authoritiei,  claii 
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|C8.%IV  XL]  FALSE  EVIDENCE,  &c.  [Sec.  193 

Wlitalletter  was  seot  to  the  District  Judge  for  verification  and  orders.  P  supported  his  claim 
Wait  the  Judge  by  the  evidence  on  oath  of  C.  C's  evidence  being,  in  the  opinion  pi  the 
^)irtrict  Judge,  false,  the  District  fudge,  in  his  capacity  as  Sessions  Judge,  tried  him  for 
\f&nv%  false  evidence'  and  convicted  him  of  th%t  offence.  Held  that,  as  the  reference  to 
5m  District  Judge  by  the  laelegraph  Authorities  of  P's  letter  for  verification,  and  the 
pbseqoeot  action  iu  regard  thereto,  did  not  constitute  a  *'  judicial  proceeding,"  and  as 
me  District  Judge  had  not  any  authority  to  administer  an  oath  to  C,  the  conviction  was 
[83egal.  HM^  ^so,  that  the  District  Judge  had  no  jurisdiction,  under  s.  477  of  the  Cri- 
sriwl  Procedure  Code,  to  try  C. — Empress  v.  Chait  Ram,  I.  L.  R.,  6  All.  103.  rStraight, 
[|.   Oct  271  1883.] 

AsTATEMKNT  taken  down  in  the  course  of  a  police-investigation  by  a  police-con-1 


olice-con-li  . 
noder  9.  161  of  the  Csiminal  Procedure  Code  (A6t  X.  of  1882)  is" not  evidence  ajjii 
^t{.^iudiUA^UU2£gg£iB&~Q^^^^  '''•  'smal  valad  Fataru,  I.  L.  R.,U 

659.    [West  and  Uir  Jwood,  J  J.    April  5, 1887.]  • 

•  •  LOCUS   P<ENITENTIw«. 

HsLD  by  the  n^jority  of  the  Court  (Jackson,  J.,  dissentiente)  that  there  ought  to  be 
tkc$s pmnitenti/Biot  witnesses  who  have  deposed  falsely  to  retract  their  false  statements, 
^trtts  «.  Gjllie  Mullick,  W.  R.,  Sp.,  10.     [Steer,  SetonKarr,  and  Jackson,  JJ. 
.  18, 1864.1 

MAGISTRATE  BEFORE  WHOM  FALSE  STATEMENT  MADR  .NOT  TO  TRY  CASfe. 

Where  a  false  statement  is  made  in  a  stage  of  a  judicial  proceeding  before  a  Magis- 
^e,  he  ought  not  to  convict  under  s.  181  of  the  Penal  Code,  but  should  commit  to  the 
»  under  s.  193  of  that  Cod:s. — Queen  v.  Nussurooddeen  Shazwal,  ii  W.  R.  24. 
sn  and  Jackson,  J  J.     Mar.  25,  1869.]  ^ 

^  The  Magistrate,  before  whom  the  offence  of  intentionally  giving  false  evidence  in  a 
icisi  pfoceeding  is  committed,  may  himself  try  and  commit  the  persons  so  offending. 
}UEEN  V.  Ramlochun  SiNGH,  i8  W.  R.  15.  [Kemp  and  Glover^  JJ.  June  11,  1872?]  ^ 
With  The  ejcception  of  cases  triable  by  the  Court  of  Session  exclusively,  a  Court  can-' 
Mt  try  any  offence  described  in  ss.  467,  46S,  and  469  of  the  Code  of  Criminal  Procedure 
(AA  X,  of  1872),  corresponding  with  s.  195  of  the  new  Code  of  Criminal  Procedure  (A6t 
^-of  1882),  when  committed  before  itself. — Pro.,  Mar.  24,  1873,  7  Mad.  H.  C.  R..  Ap.,  17 

Tat  offence  of  intentionally  giving  false  evidence  in  a  judicial  proceeding  cannot  be 

Ibjrtbe  Magistrate  before  whom  the  false  evidence  is  given.     This  offence,  being  an 

mptto  pervert  the  proceedings  of»a  Court  to  an  improper  end,  is  a  contempt  ot  its 

Wwrfty  (ss.  435,  436,  471,  472,  and  473  of  the  Code  of  Criminal,  Procedure). — Reg.  v.    ^ 

lUvaAMMG  DuLABEG,  10  Bom.  H.  C.  R.  73,     [Bayley  and  West.  jJ.     May  21,  1873.] 

HSLO  (Stuart,  C.J.,,  dissenting)  that  an  offence  under  s.  193  of  the  Penal  Code,  being 
n  oflieiice  in  contempt  of  Court  within  the  meaning  of  s.  473  of  A6t  X.  of  1872  (corre* 
tpoodtmf  with  s.  487  of  A6t  X.  of  1882),  cannot,  under  that  section,  be  tried  by  the  Magis- 
Ateberore  whom  such  offence  is  committed.  Queen  v.  KuUaran  Singh  (I.  L.  R.,  i  All. 
tagl^iMl  Qtuen  v.  ^agat  Mai  (I.  L.  R.,  I  All.  162)  overruled.  Per  Stuart,  C.J. :  A  Magis-  ^ 
mtebcim  whom  such  an  offence  is  committed,  if  competent  to  try  it  himself,  is  not  pre- 
^Med  fipom  so  doing  by  the  provisions  of  s.  471  of  A6t  X.  of  1872  (corresponding  with 
b47<fof  A^  X.  of  188a).— Empress  v,  Kashmiri,  I.  L.  R.,  i  All.  625.  [Stuart,  C.J.,  and 
mnm^  Turner,  Spankie,  and  Oldlield,  JJ.    Aug.  22,  1877.] 

UiTDSR  s.  487  of  the  Code  of  Criminal  Procedure  (A6t  X.  of  1882),  Judges  of  High 
uoarts,  thfi  Recorder  of  Rangoon,  and  Presidency  Magistrates,  are  empowefed  to  try 
fases  trader  s.  193  of  the  Penal  Code,  even  though  the  false  evidence  has  been  given 
bloce^^mselves,  and  they  have  sanctioned  the  prosecution  :  but  this  power  has  not 
pen  ^Cteoded  to  Mofussil  Magistrates. 


I 


materiality. 


TiiB  materiality  of  the  subject-matter  of  the  statement  is  not  a  substantial  part  of 
fte  offence  of  giving  false  evidence  in  a  judicial  proceeding  :  and  an  indictment,  under 
is.  191, 193  of  the  Penal  Code,  though  it  does  not  allege  materiality,  is  good  if  it  alleges  ' 

nsflicicntiy  the  substance  of  the  offence. — Reg.  v.  Aidrus  Sahib,   i  Mad.  H.  C.  R.  38. 
[ScoHtod,  C.  J.,  and  Bittleston,  J.     Oct.  30,  1862.] 

[      187      ]        . 
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FALSE  EVIDENCE,  &c. 


[Cha^J 


In  a  case  of  false  evidence,  it  is  nof  necessary  for  the  Judge  in  his  charge  ten 
how|he  false  statements.  e«en  if  made  intentionally,  are  material  in  the  case.-  '^ 
V.  Parbutty  Churn  Sircar,  6  W.  R.  84.     [Loch,  J.     Nov.  20,  1866.] 

To  constitute  the  offence  of  giving  false  evidence  under  s.  191  of  tfie  Penal  Co 
is  not  necessary  that  the  false  evidence  given  should  be  maferial  to  the  case  in  wk 
is  given.     Aliter  under  s.  192.     Where  the  Senior  Assistant  Sessions  Judge,  ^ 
taking  evidence,  acquitted  the  accused  after  calling  upon  him  to  plead,  the  pro 
being  unable  to  say  that  the  alleged  false  statements  of  the  accused  were  material 
trial  on    which  they  were  made,  the   High  Court  reversed  the  order  of  acquittalj 
directed  the  trial  to  be  proceeded  with. — Reg.  v.  Damodhor  Ramchaxdr/  KuLKf 
5  Bom.  H.  C.  R.  68.     [Newton  and  Tucker,  JJ.     Aug.  13,  1868.] 

i 

OATH    OR    AFFIRMATION. 

Wherb  a  witness  was,  at  the  beginning  of  the  day,  solemnly  affirmed,  once  I 
to  speak  the  truth  in  all  the  cases  coming  before  the  Court  that  day,  held ^thaX  he  i 
convicted,  under  s.  193  of  the  Penal  Code,  of  giving  false  evidence  in  a  suit  whick^ 
on  that  day,  although  he  was  not  affirmed  to  speak  the  truth  in  that  stit  after  it  wasc' 
on  for  hearing,  and  the  names  of  the  cases  in  the  day's  list  were  not  mentioned  1 
affirmation  was  administered. — Reg.  v.  Venkatachalam  Pillai,  2  Mad.  H.  C. 
[Scotland,  C.|.,  and  Biiileston,  J.     Mar.  15,  1864.] 

A  CHARGE  of  perjury  held  unproved  without  proof  that  the  statement  on  whichj 
founded  was  given  on  solemn  affirmation  under  Act  V.  of  1840  instead  of  on  oath.-  ^ 
V,  Manwar  Khan,  4  W.  R.  24.     [Loch  and  Glover,  JJ.     Nov.  11,  1864.] 

A  Hindu,  who  has  become  a  convert  to  Christianity,  is  not  under  a  legjal  ohWg 
to  speak  the  truth,  unless  his  evidence  be  given  under  the  sanction  of  an  oaih  on  thei 
^Gospels,  so  as  to  justify  a  conviction  under  s.  193  of  the  Penal  Code^.     A  statement  f 
by  a  witness  in  a  criminal  trial  not  upon  oath  or  solemn  affirmation  is  not  a  derU 
within  the  meaning  of  s.   199  of  the  Penal  Code,  nor  is  the  witness  bound  ♦©  md 
declaration  under  s.  191. — In  re  A.  Vkdamuttu,  4  Mad.  H.  C.  R.  185.    rSrotlamlyl 
and  Ellis,  J.     Dec.  21,  1868.] 

No  omission  to  take  any  oath  or  make  affirmation,  no  substitution  of  any  onef4 
other  of  them,  and  no  irregularity  whatever  in  the  form  in  which  any  one  of  them  f 
ministered,  shall  invalidate  any  proceeding,  or  render  inadmissible  any  evidence  \ 
in  or  in  respect  of  which  such  omission,  substitution,  or  irregularity  took  place,  < 
affect  the  obligation  of  a  witness  to  state  the  truth. — Oaths  Act  (X.  of  1873),  s.   13. 
a  Pull  Bench  of  the  Calcutta  High  Court  has  rul^  (Jackson,  J«,  dissenting)  that  ti 
dence  of  a  witness,  who  was  examined  on  simple  affirmation  under  the  direction 
Judge,  is  admissible  as  evidence,  and  that  the  word  ''omission"  in  s.  13  of  the 
A^  (X.  of  1883)  includes  any  omission,  and  is  not  limited  to  accidental  or  negligent  i 
sions. — Queen  t.  Sewa  Bhogta,  23  W.  R.  12  ;  14  B.  L.  R.  294.  [Couch,  C.J.,  and  T" 
Jackson.  Phear,  and  Markby,  JJ.     Dec.  22,  1874.] 

V  WAS  tried  and  convicted  under  s.  193  of  the  Penal  Code  for  giving  false  ct 
before  the   Court  of  a  village-munsif  in  a  suit  in  which  V  was  defendant.     The  ^ 
munsif  sanctioned  the  prosecution  of  V  under  s.  105  of  the  Code  of  Criminal  i 
On  appeal  the  Sessions  Judge  acquitted  V  on  the  groucds  that  a  village- munsif  ] 
power  to  administer  oath  to  V  (the  case  not  being  one  in  which  either  party  was* 
to  allow  the  cause  to  be  settled  by  the  oath  of  the  other,  and  because  s.  195  of  the] 
of  Criminal  Procedure  did  not  apply.     Ne/d  that  both  objections  to  the  conviction'l 
bad  in  law. — Queen-Empress  v.  Venkayva,  1.  L.  R.,  11  Mad.  375.     TCollins,  C.TJ 
Parker,  J?    Feb.  22  and  Mar.  13,  1888.]  '  -  ^ 

The  offence  of  intentionally  giving  false  evidence,  referred  to  in  s.  193  of  the  I 
Code,  may  be  committed,  although  the  person  giving  evidence  has  neither  been  swfa 
affirmed. — Gobind Chandra  Seal  t>.  Queen  Empress,  I.  L.  R.,  i9Cal.355.  [Nor 
Beverley,  ]f.     Feb.  15,  1892] 

FALSE    EVIDENCE    IN    CROSS-EXAMINATION.        * 

M  S  WAS  convicted  under  s.  500  of  the  Penal  Code  of  defaming  S  S  by^  m« 
certain  statement  when  under  cross-examination  as  a  witness  before  a  Court  of  « 
jurisdiction.  Held  that  the  conviction  was  bad.  The  statements  of  witnesses  are  pr 
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arjiH-y.  and  not  for  defamation. — Mantaya  v. 
ins,  C.J.,  and  Shephard,  J^     75pVil  u  and  24, 

lY  Enquiry. 

s.  476  of  the  Code  of  Criminal  Procedure,  it 
that  he  should  hold  a  preliminary  inquiry. 

.,  20  Cal.  474)  followed. — Qi'ken-Emprrss  v. 

n,  J.     June  13,  1893.J 

HMENT. 

brother,  whose  witness  he  was,   was  held  to 
nild  punishment. — Queen  v.  Govinu  Sahoo, 
Feb.  29,  1864  ] 

t  was  not  excessive  in  the  caset)f  a  man  con- 
ial  proceeding  with  the  intention  of  defeating 
al  of  a  guilty  person. — Queen  v.  Anoo,  W. 
in,  JJ.     Mar.  14,  1864.] 

hment  in  a  case  of  false  evidence  in  which  the 
s  Court.— Queen  v.  Unnoo  Patoonkr.  3  W. 

1865.] 

his  position  or  character,  ought  not  to  be 
alse  claim. — Queen  v.  Revvah  Goallah,  5 
lay  28,  1866.] 

a  Court  of  Justice,  whether  it  tends  to  en- 
defeat  and  impede  the  progress  of  justice,  is 
1  over.  Rut  for  a  simple  mis-statement  froi^j 
mparatively  light  .sentence  will  suffice,  parti- 
throws  himself  on  the  mercy  of  the  Court. — 
-och  and  Seton-Karr,  JJ.     Mar.  6,  1867.]   ,»    4 

idence  under  s.  193  are  not  cognate  offences, 
ished  separately. — Queen  v.  Abdool  Azeez, 
1  27,  1867.] 

le  majority  of  the  Court  refused  to  reduce  the 
W.  R.  66.      [Kemp,    Seton-Karr,    and  Glo- 

for  giving  false  evidence  was  held  to  be  quite 
-.  R,  Ap.,  25.     [Ainslie,  J.      Aug.  15,  1871.] 

ligatory  upon  the  Court,  in  every  case  of  con-  i 
ence  of  imprisonment. — Empres.s  v.  Khodai 
and  Prinsep,  JJ.     July  29,  1878.] 

instable,  was  found  guilty  of  making  a  false 
ence  under  s.  193  of  the  Penal  Code,  and  the 
onths'  simple  imprisonment  for  each  offence, 
ast  conduct,  directed  ihat  the  sentences  should 
re  inadequate  and  illegal.  Arcordingly,  the 
igorous  imprisonment  for  each  offence  ;  and, 
I  Court  directed,  under  s.  35  of  the  Criminal 
ince  to  commence  after  the  expiration  of  the 
ollowed — Qufen-Empressw.  Pir"*Mahomkd. 
ine,  JJ.     Dec.  10,  1885] 

3R  GIVING  FALSE  EVIDENCE. 

of  .sanctioning  a  criminal  cha^c  of  perjury 
jed.  Remarks  on  the  present  case,  in  which 
—  Queen    v.    Poosa    Ram,    6    W.    R.    11. 

pro.secution  for  giving  false  evidence  under 
ition,  is  not  .sufficient.     The  exact  words  upon 
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^Sec.  193.]  FALSE  EVIDENCE,  &c.  [CHA».Xt. 

which  the  prosecution  is  based,  and  the  ^act  offences  which  the  Mai^istrate  is  to  nivest 
tigatf,  should  be  pointed  out.  The  verification  of  an  application  filed  in  the  Civil  Cowt, 
in  which  it  was  stated  that  the  applicant  did  not  sign  an  alleged  deed  of  coroprocnisc 
does  not  subject  him  to  punishment  for  giving  false  evidence.  Su6h  an  application  fali^ 
not  under  s.  120,  Act  VIII.  of  1859,  but  under  s.  209  of  that  Act.  and  need  not,  therefor^ 
be  verified.  Documents  which  were  tendered  in  the  civil  suit,  if  relied  on  in  a  prosaca- 
tion  for  giving  false  evidence,  must  be  proved  in  the  Criminal  Court  before  thej  can  be 
received  as  evidence. — Queen  v.  Kartick  Chiixder  Haldar,  9  W.  R.  58.  [K«ip 
and  Jackson,  JJ.     April  14,  1868.]  •' 

Where  the  sanction  to  a  prosecution  accorded  under  s.  169,  Code  of  Cdminal  Pro* 
cedure  (Act  XXV.  of  1861),  corresponding  with  s.  195,  new  Code  of  Criminal  Procedure 
(Act  X.  of  1882),  extended  only  to  one  of  the  persons  chafed,  the  High  Court  quashed 
the  commitment,  and  directed  the  discharj^fe  of  the  persons  to  whom  the  sanction  did  not 
apply. — QuBfiN  tf.  WooDURNUL  Singh,  id  W.  R.  24A.  fPhear  and  Hobhouse,  ]J.  Aug. 
4,1868.] 

The  Civil  Court,  in  giving  permission  to  prosecute,  should,  in  a  case  df  forgerf,  state 
distinctly  what  the  document  is  for  which  a  prosecution  is  to  be  ente^ained.  The  parti- 
cular act  or  acts  of  forgery,  and,  in  a  case  of  perjury,  the  particular  words  which  ooosti- 
tute  the  perjury,  should  be  specified.— -Reference  in  the  Cask  of  Gobino  Chuxdcs 
Ghosb,  10  W.  R.  41 ;  7  B.  L.  R.  28n.     [Jackson  and  Hobhouse,  JJ.    Sep.  11,  186S.] 

The  sanction  accorded  by  a  Civil  Court  in  a  case  under  s.  193.  Penal  Code,  need 
not  be  more  specific  than  a  general  sanction  to  prosecute  for  any  false  statement  con- 
tained in  the  two  depositions  given. — Queen  v.  Kadir  Bux  alias  Kadir  Mahomed,  11 
W.  R.  17.  [Jackson  and  Markby,  J  J.  Mar.  4,  1869.]  But  sec  s.  195,  Code  of  Criming 
Procedure  (Act  X.  of  1882),  infra,  p.  199. 

Where  the  Mas^istrate,  before  whom  a  witness  gives  false  evidence,  himself  commit] 
*^such  witness  for  trial,  his  sanction  of  the  prosecution  will  be  implied. — Reg.  v.  Muham* 
MAD  Khan  valad  Imam  Khan,  6  Bom.  H.  C.  R.  54.     [Warden  and  Lloyd,  JJ.    Atig.a(^ 
J869.] 

S.  167  of  the  Code  of  Criminal  Procedure  (Act  XXV.  of  i86i),  corresponding  with 
s.  195  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of  1882),  require^that  sanction  tg 
prosecutions  therein  mentioned  shall  be  given  before  any  such  prosecution  is  commenced. 
Until  the  sanction  is  obtained,  the  tribunal  by  which  the  offence  is  triable  has  no  jurii* 
diction,  and  a  conviction  founded  on  evidence  taken  without  such  sanction  would  be  hal 
Where  a  complainant  charged  a  person,  who  was  one  of  the  public  servants  mentioned ia 
s.  167  of  the  Criminal  Procedure  Code,  with  committing  acts  which,  if  committed  l|yt 
private  individual,  would  have  constituted  the  offence  of  extortion,  it  was  held  that  it 
was  not  illegal  to  treat  [the  charge  as  a  charge  of  extortion,  and  to  proceed  with  the  trial 
without  sanction  for  the  prosecution. — Reg.  v,  Parshram  Keshav,  7  Bom.  H.  C.  R.6l 
[Gibbs  ahft  M^d^illJJ.    July  28,  1870.] 

An  applicationihs4er  s.  169  of  the  Criminal  Procedure  Code  (Act  XXV.  of  1861V 
corresponding  with  s.  ^  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of  i882j, 
praying  for  sanction  to  instStjute  a  prosecution  on  a  charge  of  perjury,  should,  as  a  genenj 
rule,  be  first  made  to  the  Couft  before  which  the  perjury  is  alleged  to  have  been^om^ 
mitted. — In  re  Rajah  of  Venkatageri,  6  Mad  H.  C.  R.  92.  [Scotland,  C.J.,  and  Holloj 
way,  J.     Feb.  27,  1871.]  J 

Where  sanction  under  s.  170  of  the  Code  of  Criminal  Procedure  (Act*XXV. 
1861),  corresponding  with  s.  195  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of  188I 
to  prosecute  a  person  criminally  for  fabricating  fal.se  evidence,  was  not  given,  it  h< 
held  that  the  error  was  not  cured  by  s.  426  of  that  Code  (or  s.  537  of  the  newX^ode),  aj 
the  person  charged  was  ordered  to  be  discharged.  The  sanction  given  by  the  Sessiol 
Judge,  after  the  case  was  committed  to  him,  and  th-5  prisoner  had  pleaded  to  the  cjiarj 
is  not  a  sanction  contemplated  by  the  law. — Queen  v.  Mohima  Chundrr  Chucki 
BUTTV,  15  \^  R.  45;  7  B.  L.  R.  26.    [Loch  and  Macpherson,  JJ.     Mar.  25,  1871.] 

Although  the  averment  on  the  record  of  a  Migistrate  by  whom^  prisoner  is  tri« 
that  the  accused,  before  making  a  confession,  was  warned  that  it  was  optional  with  hi 
to  answer  the  questions  put  to  him  or  not,  is,  on  appeal,  conclusive  as  to  the  fact  of  su< 
a  warning  having  been  given  ;  it  is  not  conclusive^ show  that  such  a  confessi2»  has  0 
been  made  under  the  influence  of  feir  engendered  Bju^revious  maltreatment,  or  is  n 
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vise  valueless.     Allegations,  made  in  a  regiriar  and  proper  manner  before  a  Sessions 

•rt  on  appeal,  that  a  confession  made  by  the  accused  before  the  Magistrate  who  tried 

(Case  was  made  under  such  circumstances  as  to  preclude  its  admissibility  in,  or  di?nin* 

\  its  value  as,  ovidenTre,  should  receive  due  attention,  and  be  inquired  into.    A  Sessions 

mrtf  refusing  to  make  8uc%  inquiry,  commits  a  g^ave  error  in  law  and  procedure.     Upon 

t  inquiry  which  the  High  Court  directed  the  Sessions  Judge  to  make  into  such  an  alle- 

Utoa,  the  prisoners  were  ordered  to  be,  and  were  solemnly  afHrmed,  and  the  prosecution 

lither  obJ€»cted  to  the  form  of  the  order,  nor  to  the  affirmation  of  the  prisoners,  and  more- 

r  cross-examined  thefti,  but  objected  to  their  evidence  being  used  upon  the  return  of 

\  inquiry. •  It  was  held  that  the  objection,  though  possibly  good  if  taken  in  time,  was 

I  late,  and  that  the  evidence  of  the  prisoners  might  be  used,  whether  the  order  directing 

I  to  be  a(H||pied  was  correct  or  otherwise.     Where,  during  such  an  inquiry,  the  Ses- 

I  Judge  accorded  his  sanction  to  the  prosecution  for  perjury  of  some  of  the  witnesses   . 

>  deposed  on  behalf  of  the  prisoners,  the  High  Court  considered  such  a  proceeding  im* 

ipe»,  and  eminently  calculated  to  defeat  the  object  of  the  inquiry.     Senibtf. — A  person 

Sfioc  be  convicted,  undet  s.  201  of  the  Penal  Code,  of  causing  evidence  of  the  commis- 

I  oraa  offend  by  himself  to  disappear,  nor  ran  he  be  convicted  of  the  abetment  of 

I  an  act  {per  Llc^d  and  Kemball,  JJ.)    Question,  as  to  the  extent  of  the  privilege  of 

sch  acconled  to  counsel  and  advocates,  considered.     Important  statements,  made  in 

Hfied  petitions  to  the  High  Court,  if  untrue,  should  be  contradicted  on  affidavit.     Ap- 

lintment  of  the  Magistrate,  who,  in  the  6rst  instance,  had  tried  and  convicted  the  accused, 

^be  Crown  prosecutor  to  conduct  an  inqyiry  subsequently  directed  in  the  same  case, 

isared  as  being  unprecedented  and  objectionable.     A  public  prosecutor  should  be  with- 

t  a  personal  interest  in  the  cases  which  he  conducts.     Prisoners  should  be  allowed  to 

He  free  converse  with  their  vakils  out  of  the  hearing  of  the  police-officers  in  charge  of  such 

Miers.     It  is  undesirable  that  Magistrates  whose  decisions  are  under  appeal,  or  who 

s  been  engaged  in  promoting  the  prosecution,  or  police-officers  concerned  in  a  case, 

Dkt  sit  on  the  bench  beside,  or  converse  privately  in  Court  with,  the  Judge  who  is  en-^ 

ted  m  trying  the  prisoners'  appeal.     If  the  Appellate  Judge  wishes  to  ascertain  any  facts 

*ng  t^  the  case  from  the  Magistrate  who  convicted  the  accused,  he  should  examine  the 

trate  upon  oath  or  solemn  affirmation  in  the  same  manner  as  an  ordinary  witness.-^ 

a.  V.  Ki^HiNATH    DiNKUR,  8  Bom.   H.  C.   R.   126.     [Westropp,  C.J.,  and  Lloyd, 

rill,  Green,  ind  Kembill,  JJ.    April  12,  1871.] 

Sanction  for  the  prosecution  of  the  accused  was  accorded  by  an  Assistant  Sessions 

t  in  the  following  terms :  "  There  is  no  doubt  whatever  that  Tai,  Baji,  Bala,  these 

\  persons,  made  before  me  certain  statements  contradictory  of  the  statements  which 

rliad  made  before  the  committing  Magistrate.     Therefore,  if,  from  such  statements  of 

s,  they  may  be  liable  to  any  charge,  there  is  sanction  from  here  "  (i  r.,  I  give  my  sanc« 

n)  •*  for  their  prosecution."     Held  that  this  gave  sufficient  sanction  for  the  prosecution 

Ij^  accused  under  s.  193  of  the  Penal  Code,  and  that  it  is  not  necessary  that  the  author- 

7giving  the  sanction  should  specify  the  particular  section  of  the  Penal  Code  under  which 

K  accused  is  permitted  to  be  prosecuted.— Reg.  v.  Tai,  wife  of  Nanchand,  8  Bom.  H. 

^K.  24.     [Westropp,  C.J.,  and  Gibbs,  Melvill.  and  Kemball,  JJ.      April  26,  1871.]     But 

I  Jadunath  Hazra.w.  Annoda  Prasad  Sircar,  11  C.  L.  R.  53,  in/ra,  p.  195,  and  s.  195^ 

t  X.  of  1882,  p.  199,  in/ra. 

Where  a  Civil  Court,  by  letter  to  a  Subordinate  MagisI  rate  with  committing  powers, 
e  sanction  for  the  prosecution  of  the  accused  under  ss.  463  and  471  of  the  Penal  Code 
aking  and  using  a  false  document),  and  where  the  Magistrate,  in  committing  the  ac- 
for  trial,  in  addition  to  framing  a  charge  under  these  sections,  added  a  head  of 

_  B  UQder  s.  193  (giving  false  evidence),  it  was  held  that  the  Magistrate  had  no  j^iris- 
itioo  to  commit  the  accused  for  trial  on  the  last-mentioned  head  Qf  charge. — Reg.  v. 
Bi  Sanh8  Bom.  H.  C.  R.  28.     [Westropp,  C.J.,  and  Lloyd,  J.    April  27,  1*71.] 

A  Civil  Court  has  no  power  to  make  an  order  sanctioning  a  prosecution  for  an 
e  committed  before  the  Court  of  the  Principal  Sadr  Ameen  on  the  small-cause  side, 
t  Court  not  being  subordinate  to  the  Civil  Court. — Ex-farie  Mahalingaiyan,  6  Mad. 
.  C.  R.  191.    [Scotland,  C.J.,  and  Kindersley,  J.     May  3,  1871.]  * 

The  words  of^.  191  of  the  Penal  Code  are  very  general,  and  do  not  contain  any 

iifation  that  the  false  statement  made  shall  have  any  bearing  upon  the  matter  in  issue. 

b|9  infA^ient  to  bring  a  case  within  that  section  if  the  false  evidence  is  intentionally  given, 

t  k  lb  say.  If  the  person  making  the  statement  makes  it  advisedly,  knowing  it  to  be 

I  and  with  the  intention  of  deceiving  the  Court,  and  of  leading  it  to  be  supposed  that 
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that  which  he  states  is  true.  The  objectMjf  the  sanction  required  bys.  169,  Code  of  Cri- 
minal Procedure  (Act  XXV.  of  1861;,  corresponding  with  s  195,  new  Code  of  Crimind 
•  Procedure  (Act  X.  of  1882),  is  to  ensure  that  the  prosecution  should  be  instituted  after  dntf 
consideration  on  the  part  of  the  Court  before  whom  the  f^lse  evidence  wa»  given,  or  on  the 
part  of  a  Court  to  which  such  Court  is  subordinate.  When  ^  Magistrate  perused  tfae  pa- 
pers of  a  case  which  had  been  forwarded  to  him  by  a  Subordinate  Magistrate  for  consxier* 
aiion,  and  then  sent  on  the  papers  to  the  District  Superintendent  of  Police  with  an  opioid 
on  adverse  to  the  prisoner,  and  the  District  Superintendent  of  Police  requested  the  Mag»» 
trate  to  issue  a  warrant  against  the  prisoner,  charging  him  with  giving  false  evidence,  H 
was  held  that  the  issue  of  the  warrant  was  a  sufficient  sanction  under  s.  i6^on  the  part 
of  the  Magistrate. — Quee.n  v,  Mahomed  Hoss.mn,  16  W.  R.  37.  [Macphersoo  an^ 
Ainslie,  jj.     Aug.  4,  1871.]  "    ^ 

A  Sessions  Judge  has  no  authority  under  the  law  to  interfere  with  the  order  of  a  Ma* 
gistrate  allowing  a  prosecution  for  false  evidence. — Gopal  Mozumdar  v.  Hurro  Soohockt 
BoisT0MEE,^6  W.  R.  59;  8  B.  L.  R.,  Ap.,  20.   [Jackson  and  Glover.  JJ.   Nov.  23,  ftjL.! 

It  would  be  very  undesirable  for  the  High  Court,  except  under  very  peculiar  Aeaift* 
stances,  to  entertain,  in  the  first  instance,  an  application  to  authori;i^  a  prosecutioo  for 
perjury. — In  the  Matter  of  Sheeb  PershAd  Chuckerbutty,  17  W.  R.  46.  [Bb^rief 
and  Markby,  J  J.     Mar.  23.  1872.] 

Where  the  Judicial  Commissioner  of  Assam,  sitting  as  Sessions  Judge,  certiiied  in 
his  capacity  of  Judge  of  the  Chief  Civil  Court  in  Assam  that  a  charge  of  false  evidence 
was  entertained  with  the  sanction  of  the  District  Court  of  Assam,  to  which  the  Coart  of 
the  Munsif  of  Debrooghur,  before  or  agairf^t  which  the  offence  was  committed,  was  snhor* 
dinate.  held  that  the  sanction  required  by  s.  169.  Code  of  Criminal  Procedure  (Act  XXV» 
of  1861),  corresponding  with  s.  195.  new  Code  of  Criminal  Procedure  (Act  X.  of  18^2),  had 
been  given  — Bapooram  Aham  v.  Gunga  Ram  Kacharee,  17  W.  R.  54.  [Couch,  C.J., 
•and  Ainslie,  J.     April  22,  1872.] 

The  commitment  of  certain  persons  charged,  under  s.  193,  Penal  Code,  ^th  inteit- 
^  tionally  giving  false  evidence  in  a  judicial  proceeding,  was  held  to  be  illegal,  ioasmiK^as 
uie  sanction  or  neither  the  Court  before  or  against  which  the  offence  was  comn^tted,  nor  of 
some  other  to  which  such  Court  is  subordi  nate,  was  given.  It  is  not  necessary  to  con^litnte 
the  offence  of  abetment  that  the  act  abetted  should  be  committed. — Referen'ce  i»  TMK 
Case  of  Dinonath  Burooa,  18  W.  R.  32.     [Kemp  and  Glover,  JJ.    July  24,  1872.3 

A  Subordinate  Magistrate  refused  to  grant  sanction  for  a  prosecution  onthesdfe 
ground  that  the  perjury  was  alleged  to  have  been  committed  before  his  predecessor  in  •Aoe. 
Held  that  the  Subordinate  Magistrate  was  wrong  in  his  construction  of  the  section.  The 
Court  before  which  the  perjury  is  alleged  to  have  been  committed  is  to  give  the  pcnnia- 
»  sion.  The  change  of  incumbent  leaves  it  still  the  same  Court. — Pro.,  Nov.  12,  18721 
7  Mad.  H.  C.  R.,  Ap.,  12. 

The  words.  '•  such  sanction  may  be  given  at  any  time,"  in  s.  169,  Criminal  Procedure 
Code  (Act  XXV.  of  1861),  must  be  construed  reasonably,  and  "any  time"  means atilne 
which  does  not  unduly  prejudice  the  party  to  be  prosecuted,  or  put  him  in^  worse  position 
than  be  was  before.  No  appeal  lies  against  a  Judge's  order  sanctioning  such  prosect^ion: 
— SitaramSahoo  V.  Rai  Babu  ShewGolam  Sahoo  Bahadoor,  18  W.  R.62.  [Glover  and 
Pontifex,  J  J.  Nov.  13,  1872.]  But,  under  s.  195  of  the  new  Code  of  Criminal  Procedure 
(Act  X.  of  1882).  no  Court  shall  take  cognizance  of  an  offence  punishable  under  s.^93  oi 
the  Penal  Code,  unless  sanction  has  been  previously  obtained.  * 

•When  it  is  intended  to  charge  a  person  with  having  made  a  false  statement  in  the 
Court  of  a  Magistrate,  or  (alternatively)  a  false  statement  in  the  Court  of  a  Subordinate 
Judge,  th^e  must  be  a  proper  sanction  for  a  prosecution  on  ea«h  branch  of  the^ternative. 
A  sanction  for  a  prosecution  must  designate  the  Court  where  the  false  statement  was 
alleged  to  have  been  made,  and  the  occasion  on  which  it  was  committed.  It  is  desirable, 
if  not  necessary,  that  in  the  sanction  for  prosecution  the  description  of  the  offence  intend- 
ed to  be  pro^cuted  should  be  stated  in  general  terms,  although  details  may  be  omitted. 
— In  re  Balaji  Sitaram,  i  i  Bom.  H.  C.  R.  34.  [West  and  Nanabhai  Haridas,  JJ.  Mar. 
18,  1874.] 

In  a  case  in  which  the  High  Court  was  asked  to  sanction  a  prosecution  for  giving 
false  evidence  of  a  plaintiff  in  a  suit  before  a  Small  Cause  Court,  which  Court  hadrefnsed 
such  leave  to  defendant,  it  was  held  that  the  High  Court  would  not  be  justified  in  exercb* 
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reared  very  clearly  that  there  were  strong 

OHUN  DeY  V,  DiNONATH  MULLICK,  2«  W. 

it  a  conviction  was  bad,  because  the  Judge, 
:ioned  the  criminal  proceedings,  was  the. 
,  22  W.  R.  16.    [Markby  and  Mitter,  J  J. 

iplaint  is  of  an  offence  falling  within  s.  468 
of  1872),  corresponding  with  s.  195  of  the 
82),  and  that  it  is  made  without  sanction. 
Pro.,  Feb.  16, 1875, 8  Mad.  H. C.  R.,  Ap.,  2. 

^63  and  469  of  Act  X.  of  1872  (correspond- 
by  any  of  the  Courts  empowrered  under 
irt.  Per  Turner,  OfFg.  C.J.,  and  Pearson 
one  of  the  Courts,  the  refusal  does  not  de- 
;o  them.  P^rSpankie,  J. :  When  sanction 
!S  not  deprive  the  superior  Courts  of  the 
N  V.  Rennie,  I.  L.  R.,  I  All.  17.  [Turner, 

JJ.    July  3.  1875.] 

rived  at  without  jurisdiction,  no  sanction 
e  Court  against  which  the  offence  was  com- 
sed  re>arrested,  and,  without  being  called 
•  previously  passed.  Held  that  the  whole 
PTER  OF  Edoo  Khansamah,  24  W.  R.  64* 

ie  against  S  in  the  Bombay  Court  of  Small* 
sy  presented  to  the  District  Judge  of  Thana 
\  or  the  Code  of  Civil  Procedure,  alleging 
Trombay,  in  the  Thana  district.  The  ap^ 
ate  whether  it  was  made  under  the  Civil 
tie  Judge  entrusted  the  application  forexe- 
an  attachment  and  sale  of  these  salt-pans. 
,  the  Subordinate  and  District  Judges  con- 
s  evidence.  On  the  25th  October  1875,  the 
ution  of  J  N  and  others.  J  N  prayed  the 
in  his  petition  that  the  proceedings  before 
ion  judice,  as  he  had  no  authority  to  attach 
(f  a  decree  of  the  Bombay  Court  of  Small 
all  Causes^t  Bombay  has  power  to  enforce 
:,  if  that  decree  be  transmitted  to  a  Court  to 
i  latter  can,  under  s.  287  of  that  Code,  en- 
Quare. — Whether  a  Court  executing  the 
\ct  IX.  of  1850  could  enforce  it  against  im- 
ct  Judge  was  quite  within  his  province  in 
V  Hayat  ^td^^  (unreported),  West  and  Na- 
ad  no  authority  to  interfere  with  the  disr 
1  in  a  case  in  which  the  High  Court  would 
so  on  this  subject  Barkatullah  v.  Rennie 
Triminal  Proceaure,  1882,  p.  199,  infra^^^ 
\.     [West  and  Nanabhai  Harida«,  JJ.    Jan. 

icution  for  perjury,  it  is  implied  that  the 

le  proceedings  instituted  in  a  Court  having 

Singh  v.  Narain  Parsbb,  35  W.  R.  14. 

Criminal  Procedure  (Act  X.  of  1872),  cor. 
minal  Procedure  (Act  X.  of  i88a),  a  Magis- 
igistrate  of  the  district.  A  sanction  given 
nally  giving  false  evidence  before  the  former 
g  the  refusal  by  the  former  to  give  such 

] 
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sanction  himself.  Semble. — That  the  Sessions  Court  has  not  power  to  give  such  sanction.— 
Impbratrixv.  Padmanabh  Pai,  I.  L.  R.j  a  Bom.  384.  [Melvill  and  Pinhcy,  JJ.  Oct.  4, 1S77.] 

S.  466  of  the  Code  of  Criminal  Procedure  (A6t  X.  of  1872),  cofrespdnding  with  s.  197 
of  the  new  Code  of  Criminal  Procedure  (A6t  X.  of  1882),  er.tends  to  all  acts  ostcRSiblj 
done  by  a  public  ser^nt,  t.  e.,  to  acts  which  would  have  no  special  significatioo;ezcq>tas 
acts  done  by  a  publiclervant ;  therefore,  a  mahalkari,  charged,  with  fabricating  the  proceed- 
ings of  a  case  decided  before  himself,  could  not  be  tried  on  that  charge,  except  with  the 
sanction  specified  in  that  section.  Para,  i  of  s.  466,  which  mentiofis  a  sanction  by  Go«em- 
ment  or  its  deputy,  is  intended  to  apply,  at  least  chiefly,  to  the  cases  of  persons  spedilly 
responsible  to  Government,  such  as  accountants  who  have  failed  in  their  duty ;  and^pwau  2, 
which  speaks  of  sanction  by  Government  alone  to  persons  professing  to  exercise  certaia 
authority,  and  with  that  pretext  doing  an  act  which  is  impeached  by  a  subject,  on  thegronwl 
of  its  being  wholly  unwarranted,  or  of  an  excess  or  impropriety  of  some  kind.  A  iMikil- 
kari  falls  wiAin  the  class  of  public  servants  contemplated  in  para,  i  of  s.  466.  ^nnc- 
tion  for  his  prosecution  by  the  District  Magistrate  is  therefore  sufficient.  For  the  tt^^pose 
of  sanctioning  a  criminal  prosecution  under  s.  468  of  the  Code  of  CriminarProcednm  (Aft 
X.  of  1872),  corresponding  with  s.  195  of  the  new  Code  of  Criminal  Brocedure  (A^Xof 
1882),  the  Court  of  the  Subordinate  judge  is  subordinate  to  that  of  the  District  Judge,  not- 
withstanding that  the  subject-matter  of  the  litigation  in  the  former  Court  involves  fiiore 
than  Rs.  5,000,  and  an  appeal  lies  direct  to  the  High  Court  from  the  decision  of  that  Coart 
in  that  nnatter.  A  prosecution  commences  when  a  complaint  is  made,  the  reception  of  the 
complaint  being  a  stage  of  the  judicial  proceedings  towards  conviction. — iMPERAtiitx  v. 
Larshman  Sakharam,  1.  L.  R.,  2  Bom.  481.     [West  and  Pinhey,  JJ.     Dec.  ao,  1857.] 

Held  (Oldfield,  J.,  dissenting)  that,  for  the  purpose  of  s.  468  of  A6t  X.  of  187a  One- 
responding  with  s.  195  of  A6t  X.  of  1882),  a  Magistrate  of  the  first  class  is  subdjfiMle 
to  the  Magistrate  of  the  district,  and  consequently  application  for  sanction  to  proptcote 
•a  person  for  intentionally  giving  false  evidence  before  the  former  may,  where  such  sattetkm 
is  refused  by  the  former,  be  made  to  the  latter,  and  not  to  the  Court  of  Session,  vfcicli*: 
has  not  power  to  give  such  sanction. — In  the  Matter  of  Gur  Dayal,  I.  L.^.,  3  AD. 

^  505.     [Stuart,  C.J.,  and  Pearson,  Spankie,  and  Oldfield,  JJ.     Mar.  27,  1879.] 

L  MADE  a  complaint  against  S  by  petition,  in  which  he  only  charged <6  of  liaving  com- 
mitted offences  punishable  under  ss.  193  and  218  of  the  Penal  Code,  but  in  which  he  also 
accused  S  of  acts  which,  if  the  accusation  had  been  true,  would  have  amounted  to  an  oSesce 
punishable,  under  s.  466  of  that  Code,  with  seven  years'  imprisonment.  The  Ma^^suate* 
inquired  into  the  charges  against  JS  under  ss.  193  and  218  of  the  Penal  Code,  and  dtfccted 
his  discharge.  L  then  applied  to  the  Court  of  Session  to  direct  S  to  be  committed  for  trial, 
on  the  ground  thai  he  had  been  improperly  discharged,  which  the  Court  of  Sessioo  <fid , 
and  S  was  committed  for  trial  charged  under  s.  218  of  th^  Code,  and  was  acquitted  h^the 

*  Court  of  Session.  The  Court  of  Session  then,  under  s.  472  of  Acl  X.  of  1872  (correspond- 
ing with  s.  477  of  Act  X.  of  1882),  charged  L  with  offences  punishable  under  ss.  103. 195, 
21 1,  and  21 1  and  109  of  the  Penal  Code,  and  committed  him  for  trial.  Held  that  such  com- 
mitment was  not  bad  by  reason  that  an  offence  under  s.  193  of  the  Penal  Code  is  not 
exclusively  triable  by  a  Court  of  Session.  Held  also,  per  Stuart,  C.J.  (Spankie,  ).,  dodM* 
ing).  That  the  High  Court  is  competent,  in  the  exercise  of  its  power  of  revision  Mkr 
s.  297  of  Act  X.  of  1872  (corresponding  with  s.  439  of  Act  X.  of  1882),  to  quash  r  cogn- 
mitment  made  by  a  Court  of  Session  under  the  provisions  of  s.  472  of  that  Act  <or*R.'  477 
of  the  Act  of  1882).  Held  also,  per  Spankie,  J.— That  the  Court  of  Session  was  c;pmpeteat^ 
notwithstanding  that  L  had  only  charged  S  with  offences  under  ss.  193  and  218  of  the  Penal 
Code,  to  charge  L  with  offences  under  ss.  195  and  211,  if  such  offences  had  come  noder) 
cognizance. — Empress  v.  Lachman  Singh,  I.  L.  R.,  2  All.  398.  [Stuart,  C.J.,  and  Spanki 
J.    June  fi,  1879.J 

A  PERSON  who  makes^a  false  statement  upon  oath  before  a  police-patel  acting  vnd 
s.  13  of  Bom.  Act  VIII.  of  1867  gives  false  evidence  within  the  meaning  of  s  i9i*of  t 
Penal  Code,  and  is  punishable  under  s.  193 ;  but  his  trial  for  that  offence  requires  no  sao 
tion,  a  polic^-patel  not  being  a  Criminal  Court  within  the  definition  of  s.  4  of  the  Cm 
of  Criminal  Procedure  (Act  X.  of  1872),  corresponding  with  s.  6  of  the  new  Code  of  Ci 
minal  Procedure  (Act  X*  of  1882),  although  offences  iinder  ch.  10  of  tKe  Penal  Cod^eon 
mitted  before  the  same  officer,  cannot  be  tried  without  a  sanction. — I  mpbratrix  v,  IrsmSFi 
I.  L.  R.,  4  Bom.  479.    [M.  Melvill  and  F.  D.  Melvill,  J  J.    April  29,  i88a]       •  , 

An  instruction  to  the  Magistrate  of  the  district  by  the  Court  of  Session,  contatedi 
the  concluding  sentence  of  its  judgment  in  a  case  tried  by  it  to  prosecute  a  person  U 
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giving  false  evidence  before  it  in  such  case,  does  not  amount  to  sanction  to  a  prosecution 
oCsuch  person  for  such  offence  within  the  meaning  of  s.  468  of  A^  X.  of  187a  (corrc9^on4- 
i  g  with  s.  195  ^f  Ac^X.  of  1883),  that  section  (468)  supposing  a  complaint,  or  at  least 
an  application  for  sanction  for  a  complaint.  Where  a  Court  thinks  that  there  is  sufficient 
ground  for  inquiring  into  a*charge  mentioned  in  s.  467,  468,  or  469  of  A6t  X.  of  iSyaJcur- 


ttwitiofii  wliere  sanction  to  a  prosecution  had  been  granted  under  s.  195,  and  the  prosecu- 
tion had  been  instituted,  and  the  Magistrate,  in  consequence  of  evidence  of  the  complain- 
aol  BOt  being  procurable,  bad  ordered  "  the  case  to  be  shelved  for  the  present/'  and  the 

,  C    «95    ] 

Digitized  by  vJ0v3QlC 


•  Sec.  193.]  J^WLSE  EVIDENCE,  &c.  [CuJk.  XJ 

complainant,  after  the  six  months  mentioned  in  8.  915  had  expired,  applied  to  the 
trattt  to  re-open  the  proceedings,  that  it  was  competent  for  the  Magistrate,  havwg^  c 
taken  cognizance  of  the  case,  and  it  still  remaining  on  bis  fife  tmdortermiped,  to  tate  k 
again  at  any  moment,  and  proceed  with  the  prosecution  without  fresh  sanction  ^-tlc  t 
Matter  of  Gulab  Singh  v.  Debi  Prosad,  I.  L.  R.,  6  Alf.  45.    [Straight,   Of^  C, 
July  28,  1882.] 

On  an  application  for  sanction  to  prosecute  under  s.  468  of  the  Code  of  Criminal 
cedure  (Act  X.  of  1872),  corresponding  with  s.  195  of  the  new  Co4e  of  Criminal  Proccdi 
(Act  X.  of  1882),  it  is  not  competent  to  the  Court  to  go  beyond  the  record  in  ^eterminj 
whether  or  not  sanction  should  be  granted  when  the  record  itself  discloses  no  fouadati] 
for  the  charges.    In  re  Kasi  Chunder  MoBumdar  (I.  L.  R.,  6  Cal.  440)  appyved. — ZAMud 
DAR  OF  SiVAGiRi  V.  QuEEN,  I.  L.  R.,6.  Mad.  29.    [Innes,  Offg. C.J., and  Keroan,  J.    Afl| 
30,  1882.] 

The  Court  of  an  Assistant  Collector  is  not  subordinate  to  that  of  the  Magiat^ed 
the  district  within  the  meaning  of  s.  195  of  the  Criminal  Procedure  Coc^.  Sanvflbn  * 
prosecution  granted  under  s.  195  should  specify  the  Court  or  other  place  in  whicli,  andtfa 
occasion  on  which,  the  offence  was  committed,  and  such  sanction  slft>uld  not  be  ^rvM 
without  a  preliminary  inquiry,  where  such  inquiry  is  "  necessary"  within  the  meaaii^fli 
s.  476  of  the  Code.  Where  sanction  to  the  prosecution  of  a  person  for  the  offence  <rf  ^ 
certain  evidence  known  to  be  false  was  granted  by  a  Court  to  which  the  Court  in  1 
such  evidence  was  used  was  not  subordinate,  and  such  sanction  did  not  specify  the 
in  which,  and  the  occasion  on  which,  such  offence  was  committed,  and  the  Court 
the  sanction  did  not  make  any  preliminary  inquiry,  although  such  an  inquiry  was 
sary,"  in  the  sense  of  s.  476  of  the  Criminal  Procedure  Code,  held  that  the  indis]^ 
preliminary  conditions  of  s.  195  of  the  Code  being  wanting  to  the  prosecution,  die  com* 
mitting  Magistrate  was  incompetent  to  entertain  the  case,  and  the  commitment  was  Hlq^ 
«nd  should  be  quashed.  Held,  also,  that  the  fact  that  there  was  not  any  evidence  to  ctmocd 
such  person  with  the  use  of  such  false  evidence  was  a  defect  in  law  sufficient  to  jusCiff  tlM 
quashing  of  the  commitment. — Empress  v.  Narotam  Dass,  I.  L.  R.,  6  All.  98.  L^'yftrilr ]• 

*  *^ct.  2,  1883.] 

In  a  suit  on  a  bond  instituted  in  the  Court  of  a  Munsif,  the  questfon  wbetkar  tiw 
defendant  had  executed  the  bond  or  not  was  referred  to  arbitration.  The  arbitraUdA 
decided  that  the  defendant  had  not  executed  the  bond,  and  that  it  was  a  forgery.  Tbe 
Munsif  dismissed  the  suit  in  accordance  with  the  award.  The  defendant  then  applied  tn 
the  Munsif  for  sanction  to  prosecute  the  plaintiff  without  specifying  in  his  applicanaa  tlie 
offences  in  respect  of  which  he  desired  to  prosecute.  The  Munsif  granted  aaB€tic»» 
,  merely  observing  that  there  were  sufficient  grounds  for  sanctioning  the  prosecution  with- 
'  out  giving  any  reasons  or  specifying  the  of&nce  or  offences  in  respect  of  which  sanction 

•  was  granted.  Held  that  the  terms  in  which  the  Munsif  had  given  his  sanction  to  a*prD- 
secution  were  not  sufficiently  explicit,  and  that  he  should  have  mentioned  the  section  or 
sections  of  the  Penal  Code  under  which  he  authorized  criminal  proceedings  to  be  takeo.j 

tt'   as  also  in  a  general  way  the  offence  or  offences  to  be  charged,  the  date  of  commisstoa,  and 
the  place  ^here  committed.     Further  that,  as  the  Munsif  himself  had  not  determined  the 

rf      question  of  forgery  in  the  suit,  he  should  have  made  some  inquiry  to  satisfy  himsdf^AST 

*       there  were  materbiis  to  justify  a  prosecution. — In  the  Matter  of  Parsotam  Lalo. 
BijAi,  I.  L.  R.,  6  All.  loi.     [Straight,  J.     Oct.  23,  1883.]  '       ^ 

^^^  A  SANCTION  to  a  prosecution  for  giving  false  evidence,  granted  under  s.   195  df  the 

Criminal  Procedure  Code,  should  specify  the  place  where,  aikl  the  time  when,  the  alleged 
false  evidence  was  given,  and  in  substance  the  assignments  of  perjury,  as  also  the  sectioDs 
of  the  Penjl  Code  under  which  proceedings  are  authorized.— In  the  Matter  or  Har- 
DIAL  V.  Durga  Prasad,  I.  L.  R.,  8  All.  105.    [Straight,  J.     Oct.  27,  1883.]       * 

Before  granting  a  sanction  to  prosecute  under  s.  195  of  the  Code  of  Criminal  Pro- 
cedure,  a  Court  is  bound  to  satisfy  itself  that  an  offence  has  been  committed  ;  but  it  is  not 
bound  to  hold  any  inquiry  as  to  all  the  persons  who  may  be  implicated  in  such  offence. 
— /«  re  Govi^DAN,  I.  L.  R.,  7  Mad.  224.    [Hutchins,  J.     Dec.  18,  1883.] 

A  District  Court  has  jurisdiction,  under  s.  195  of  the  Code  of  Criminal  Procedore, 
to  revoke  or  grant  a  sanction  granted  or  refused  by  a  Subordinate  Judge's  Court — Vehkata 
V.  MuTTUSAMi,  I.  L.  R.,  7  Mad.  314.     [Turner,  C.J.,  and  Brandt,  J.     Feb.  12,  iS^f] 

A  Sub.  DIVISIONAL  Magistrate,  after  perusing  the  calendar  of  a  case  tried  by  a  Ma- 
gistrate  subordinate  to  him,  sent  for  the  record,  and  passed  an  order  und^r  9.  195  of  (b« 
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of  a  witness  in  the  case  for  per- 
V,  Kuppu,  i;  L.  R.,  7  Mad.  560. 

mtly  to  the  termination  of  the 
^e  been  committed,  ought  not  to 
is  applied  for  had  had  notice  of 
tBiLAKH  Singh  v.  Khub  Lall, 
1884.]     But  see  In  the  Matter 

gery  and  perju  ry  alleged  to  have 
against  him  on  the  22nd  August 
as  dismissed  on  the  9th  August 
gainst  the  defendai]^,  under  the 
^ing  been  commenced  more  than 
dismissed.  The  plaintiff  then, 
h  was  granted  on  the  13th  April 
the  fresh  sanction  bad  power  to 
fresh  sanction  should  not  have 
omission  to  commence  proceed- 
\  given,  or  any  special  grounds 
did  not  exercise  a  sound  discre- 
Is  order  was  set  aside. — Jovdeo 
r.    [Mitter  and  Norris,  JJ.  May 

lion  that,  in  the  course  of  a  suit 
>mmitted  offences  under  ss.  193, 

1  of  these  persons  was  desirable,  * 
)f  the  Civil  Procedure  Code,  and 
he  Magistrate,  and  that  the  Ma- 
»on  an  application  by  one  of  th^  ^ 
tor  prosecution  granted  by  the 
3ired  on  the  2Dd  February  1885, 
hat  the  Munsif's  order,  whether 

within  Ihe  meaning  of  s.  195  of 
ricd  prescribed  by  that  section 
light,  J. :  That,  considering  that 
s.  476  of  the  Criminal  Procedure 
passed  under  the  latter  section, 
s.  195  of  the  Criminal  Procedure 
plaint  of  the  public  servant  con- 
vas  enacted  with  the  object  of 
Munsif,  or  a  Subordinate  Judge, 
ind  make  a  complaint  on  oath, 
ion  for  a  prosecution.  The  lan- 
ider  s.  195,  a  complaint  in  the 
rocedure  therein  laid  down  con- 
tosAD  V.  Sham  Lall,  I.  L.  R.,  7 
Tyrrell,  Jj.    July  4,  1885.] 

t  is  intended  to  proceed,  before 
nmitted  can,  under  s.  195  of  the 
le  to  a  Magistrate  regaraing  one 
OF  Krishnanuno  Das:  Krish- 
t  and  O'Kineally,  JJ.  Sep.  22, 
>  Cal.  1 100,  in/ra,  p.  200. 

2  Criminal  Procedut^  Code  (Act 
I  preliminary  inquiry  to  tender 
Statements  made  by  the  accused 
subsequently  retracted,  cannot 
ving  false  evidence  under  s.  193 
nia  (I.  L.  R.,  i  Bom.  610)  foU 
nder  s.  337  of  the  Criminid  Pro* 
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•  Sec.  193.]  FALSE  EVIDENCE,  &c,  [Ci^.  XL 

cedur^  Code  (Act  X.  of  1882),  and  the  accused  makes  a  statement  on  oath  which  he  retra&i 
in  a  subsequent  judicial  proceeding,  a  proper  sanction  is  necessary  for  a  proaecutioB  im 
giving  false  evidence  on  each  branch  of  the  alternative  charges,  fft  re  Bahrfi  SUarmm  (it 
Bom.  H.  C.  R.  34)  followed.  Such  sanction  can  only  be  granted  before,  and  not  jiftcr,  Ifae 
commencement  of  the  prosecution.— Queen-Em  press  v.  D^a  Jiva,  I.  L,  R.,  loBoBLiSja 
[Birdwood  and  jardine.  J  J,     Dec.  10,  1885.] 


A  POLICE'CONSTABLE  taking  down  a  statement  under  s.  161  of  the  Criminal 
Code  is  not  a  Judge,  nor  is  the  place  where  he  officiates  a  Couft.  His  sanction  is, 
fore,  not  necessary,  under  s.  19s  of  the  Criminal  Procedure  Code,  to  a  proaecati^it  for  a 
false  statement  made  to  him,  whether  the  charge  be  framed  singly  or  akci  uMivdy."- 
QuEBN-EMrRKSS  V.  IsMAL  valad  Fataru,  1.  L.  R.,  II  Bom.  659.  [We^t  aad  BMwood, 
JJ.    April  5,  i8»7.] 

S.  195  ¥>f  the  Criminal  Procedure  Code  (Act  X.  of  1882)  distinguishes  bclMutttii 
sanction  granted  by  a  Court  to  a  prosecution  by  %  private  individuahand  a  compl4wft  M 
by  the  Court  itself.  A  superior  Court,  to  which  such  Court  is  subordinate,  ui^tgr 
the  sanction  granted  in  the  former  case  to  the  private  prosecution,  but  it  has  no  p<Hnm. 
in  the  latter  case  to  set  aside  a  complaint  duly  made  by  a  subordinate  Court. — Qlies» 
Empress  v.  Rachappa,  I.  L.  R.,  13  Bom.  109.  TBirdwood  and  Parsons,  JJ.  J^IL 
1888.]  .  -, 

A  Civil  Court  granted  sanction  under  s.  195  of  the  Code  of  Criminal  ProotdntH 
the  defendant  in  a  suit  to  prosecute  certain  witnesses  for  perjury.  The  defeodftai4teli 
without  having  preferred  a  complaint.  His  brother,  thereupon,  preferred  a  coraplmt,aBd 
the  Magistrate  dismissed  it  unders.  2536f  theCode  of  Criminal  Procedure,  on  th«^MIi^ 
that  the  sanction  died  with  the  defendant.  The  Sessions  Judge  held  that  the  sanclSvBllil 
alive,  and  directed  the  District  Magistrate  to  make  further  inquiry  under  s.  437,  ^.SM, 
that  the  Sessions  Judge  was  right. — In  re  Thathavva,  I.  L.  R.,  12  Mad,  47.  ^CqIRm^ 
C.J.,  and  Parker,  J.     Sep.  5,  1888.] 

^  It  is  competent  for  a  Civil  Court  before  which  a  case  may  have  been  ^tSed  frilho«| 
any  evidence  being  gone  into,  and  which  has  grounds  for  supposing  the  -offence  tti  thi 
nature  referred  to  in  s.  195  of  the  Code  of  Criminal  Procedure  has  been  commltlefl  le 
fore  it  during  the  pendency  of  such  case,  to  make  a  preliminary  enquiry,  and  thas  Mtid^ 
itself  whether  a  printd-facie  case  has  been  made  out  for  granting  sanction,  and,  H  tost 
tisiied,  to  grant  sanction  for  the  prosecution  of  the  person  alleged  to  have  cammittd 
such  offence.  A  sanction  granted  after  such  preliminary  enquiry,  and  based  thef^aon«  h 
not  illegal.  In  re  Kasi  Chunder  Afozumdar  (I.  L.  R.,  6  Cal.  440)  and  Zamindar  9f  Sim 
girt  v.  The  Queen  (I.  L.  R,  6  Mad.  29)  dissented  from  on  this  point. — Shashj  Kvwd 
Dey  v.  Shashi  Kumar  Dey,  I.  L.  R.,  19  Cal.  345.  [Norris  and  Beverley,  JJ.  Jan.^ 
1892.] 

A  Registrar,  acting  under  the  Registration  Act,  ss.  72-75,  is  a  Court  for  the  pni 
of  the  Criminal  Procedure  Code,  s.  195. — Atchavya  v.  Gangavya,  I.  L.  R.,  15    " 
[Collins,  C.J.,  and   Muttusami  Ayyar,    Parker,  and  Shephard,  J  J.     Jan.  22,  Oct.  13 
1891 ;     Jan.  8,  1892.J 

The  proceeding  under  s.  195  of  the  Code  of  Criminal  Procedure,  by  which  ttTofdc 
granting  or  refusing  to  grant  sanation  to  prosecute  may  be  set  aside,  is  a  proceediag  I 
revision,  and  not  by  way  of  appeal — Mehdi  Hasan  v,  Tota  Ram,  I,  L.  R.,  15  JUI  til 
[Knox,  J.     Nov.  19,  1892.]  •  -  ^ 

The  High  Court  has  jurisdiction  to  interpose  in  (he  case  of  an  order  made  by  a  Qom^ 
under  s.  476  of  the  Criminal  Procedure  Cod#,  and  has  also  the  pomti  4u4»lnmine  wbe^ 
the  discretion  given  by  that  section  has  or  has  not  been  properly  exercised.  In  tkfMatk 
of  the  Petition  of  Khepu  Nath  Sikdar  v.  Cirish  Chunder  Mukerjee  (I.  L.  R.,  \6  OiL  TJD 
relied  on. — Chaudhari  Mahomed  Izharul  Huq  v.  Queen- Empress,  I.  L.R.,ao Cal. 345 
[Pigot  and  Rampini,  JJ.     Aug.  10,  1892.] 

The  Bengal  Tenancy  A^  does  not  authorize  a  proceeding  calling  upon  a  | 
show  cause  why  he  should  not  make  over  documents  and  papers  bckmgiog  toao 
which  a  common  manager  has  b«en  appointed.  A  person  giving  false  evideooeia  and 
proceeding  cannot  be  convicted  under  s.  193  or  s.  199  of  the  Penal  Code. — Asmut  i|JlH> 
V.  Krishna  Lal  Nag,  I.  L.  R.,  ao  Cal.  724.  [Trevelyan  aad  Rampini,  JJ.  kftVk  13 
1893] 

'     '^  .  Digitized  by  Google 


Ct.  ofScs. 
Uncog., 
Warrant. 
Not  bailable. 
Not  corap. 
Sanction. 


Digiti 


ized  by  Google 


•  Sec.  I9S0 


FALSE  EVIDENCE,  &c. 


[Calr.  XI 


In  the  trial  of  a  prisoner  for  murder,  a  witness  stated  on  oath  before  the  Sessions  Coot 
that^another  had  committed  the  murder,  whereas  before  the  Magistrate  he  had  stated,  s 
was  the  fact,  that  the  prisoner  had  committed  the  murder.  //f/Wk  that , such  witnen  mm 
^ilty  under  s.  193,  and  not  under  s.  194,  of  the  Penal  Code,  as  he  did  not  kncMV  tknt  hi 
would  cause  a  conviction  for  murder. — Quebn  v.  Hardyal,  3I3.  L.  R..  A.  Cr..  35.  tNormai 
and  Jackson,  JJ.  July  13,  1869.J  Followed  in  Qt^een  v.  Mati  Kfwaa,  3  B.  ll  K^h^Cx. 
j6 ;  Queen  v.  Norman^  4  B.  L.  R.,  A.  Cr.,  9. 

Facts  showing  that  an  accused  peeson  had  dug  a  hole,  intending  to  place  aaktiiere 
in,  in  order  that  the  discovery  of  the  salt  so  placed  might  be  used  in  evidenqp  agatethfi 
enemy  in  a  judicial  proceeding,  would  justify  a  conviction  for  an  attempt  to  mbricMe^djl 
evidence.— Queen  v.  Nunda,  4  N.-W.  P.  133.  [Turner  and  Spankie,  JJ.    Aug.  i6r  I0?*i 

The  prisoner  was  convicted  under  s.  195  of  the  Penal  Code  of  fabricating  fate  ef» 

dence  with  j|itent  to  procure  the  conviction  of  a  certain  person  of  an  offence.     TMa  pri 

9oner*s  act  was  committed  in  a  most  public  manner,  and  was  not  calculated  to  IcaJl^tij 

conviction  of  the  person  ;  nor  did  it  appear  that  t^e  prisoner  took  any  steps  to  ai^plMtt'.l^ 

oowiction.     Held  that  the  conviction  of  the  prisoner  could  not  be  sustained. — QittBS  « 

I  IB  DvAL,  5  N.-W.  P.  188.     [Jardine,  J.    June  7,  1873]  • 

It  is  not  necessary,  under  s.  194,  Penal  Code,  tiuit  the  false  evidence  which  is  ffv^ 

should  be  evidence  given  in  a  Court  of  Justice.    S,uch  statement,  jf  made  to  apoli^fefljpOBt 

would  amount  to  the  offence  ofjfiving  false  evidence  as  dgfineH  1)Y^.  loijEaKing  s.  tiSiJJ 

.^^  #•••'-    r     1^  the  Code  into  consideration. — Queen  1^.  NiM  Chand  MooKEiTpfE,  20  W.  R.  41.    [Ilarllg 

^^^juf4tTU  V^<^  ^  and  Birch,  J  J.    June  17,  1873.]     Overruled  by  Empress  v.  Kassim  Khan,  8  C.  L.  IL  JOO, 

^^^^  —^ — -       I.  L.  R.,  7  Cal.  121.  '      ' 

Neither  the  words  "shall  answer  all  questions''  in  s.  118  of  the  Code  of 

Procedure,  nor  the  words  "  shall  be  bound  to  answer  all  questions  "  in  s  119  of  tte= 

Code,  constitute  "  an  express  provision  of  the  law  to  state  the  truth  "  within  th« 

,  '*ine  of  s.  191  of  the'  Penal  Code.     Ss.  1 18  and  1 19  are  merely  intended  to  obUg» 

to  give  such  information  as  they  can  to  the  police  in  answer  to  the  questions  whi 

be  put  to  them,  and  they  impose  no  legal  obligation  on  those  persons  to  speak  Ae  ttnlhr , 

Impress  v.  Kassim  Khan;  and  Empress  v.  Mussamut  Dahia,  I.  L.  R.,  7  Cal.  la^ 

8  C.  L.  R.  300.     [Garth,  C.J.,  and  Pontifex,  Morris,  Milter,  and  McOonetl,  JJ.     Apr^ 

13,   1881.]      Explained  in  Nathu  Sheikh  v.  Empress,  I.  L.  R.,  10  Cal.  405.     Ovenrnte 

Queen  v.  Nim  Chand  Mookerjee,  20  W.  R.  41. 

A  SANCTION  to  prosecute,  when  applied  for  subsequently  to  the  termination  of  ta 
proceedings  in  course  of  which  the  offence  is  alleged  to  have  been  committed, ootffct  ■■ 
to  be  granted,  unless  the  person  against  ^hom  the  sanction  is  applied  for  had  hailaom 
of  the  application  and  an  opportunity  of  being  heard.-7-ABBiLAKH  Singh  v,  Khub  Lau. 
^  I.  L.  R  ,  10  Cal.  iioo.  [Field  and  Norris,  JJ.  Aug.  19,  1884.]  Referred  to  and  dtstie 
guished  in  Krishnanund  Das  v.  Hari  Bera,  I.  L.  R.,  12  Cal.  58,  supra,  p.  197.  i 

A,  WITH  intent  to  cause  injury  to  B,  falsely  accuses  him  of  having  comnaitted  J 
offence,  knowing  that  there  is  no  just  or  lawful  ground  for  such  charge.  On  the  trial,l 
gives  false  evidence  against  B,  intending  thereby  to  cause  B  to  be  convicted  of  a  capUa 
offence.  A  may  be  separately  charged  -with,  and  convicted  of,  offences  under  ss.  ati  aDt 
194  of  the  Penal  Code.— Crim.  Pro.  Code  (Act  X.  of  1882),  s.  235,  ill./.  *      1 


Ct.  of  St&^ 
Uiicog, 
Warrant. 
Not  bailable. 
Not  comp. 
Sanction. 


195.  Whoever  gives  or  fabricates  false  evidence,  intending  therabj  I 
Giving  or  fabricating  false     ^*"^'  ^^  *^°^^^'"8^  »^^^  ^«  likely  that  hewiW  there 


cause,  any  person  to  be  convicted  of  an  offence  y 
by  ^kmQmkmilMk\\    liiiiiirifci     d  '*  i 


evideooe  with  intent  to  pro- 
cure conviction  of  offence  pun  •      by  MMittMaiiliAMiMiBVBMillCftaKl  "*js  DOt  CM>i 

imSrilon'llil^nt'^  '''"    ^^^  Punishable  with  transportaRBrforTife,  or  im] 

•  pv^  sonment  for  a  term  of  seven  years  or  upwards,  si 

be  punished  as  a  person  convicted  of  that  offence  would  be  liable  to  be  pusiifae^ 

^  Illustration. 

A  gives  false  evidence  before  a  Court  of  Justice,  intending  thereby  to  cause  Zia^ 
.  convicted  of  a  dacoity.     The  punishment  of  dacoity  is  transportation  for  life,  or  rigor 
ous  imprisonment  tor  a  term  which  may  extend^  to  ten  years,  with  or  without  fine.    A 
.  therefore,  is  liable  to  such  transportation  or  imprisonment,  with  or  without  fin«. 


*  The  words  quoted  have  been  inserted  by  Act  XXVI 1.  of  1870,  s.  7. 
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—         Secs.  197-199.1  I'.lLSl 

*>VVA 

before  the  registrar,  it  was  no  valid 
Empress,  I.  L.  R.,  7  Mad.  289.     [K 

A  IS  convicted  of  an  offence  ur 
which  omits  to  state  that  he  knew  t 
use  as  true  or  genuine  was  false  or  ii 
such  knowledge,  and  that  he  was  nn 
of  the  statement  that  he  had  it,  it  sh 
if  it  appears  probable  from  the  proci 
the  conviction. — Crim.  Pro.  Code  (/ 

A  Sessions  Judge  is  not  debai 
trying  a  person  for  an  offence  puni: 
as  District  Judge,  given  sanction  i 
the  Code  of  Criminal  Procedure. 
Pundit  (I.  L.*R.,  16  Cal.  121)  ove 
referred  to. — Queen-Empress  v.  S.\i 
^  C.  J.,  and  Tottenham,  Trevelyan,  G 

Ct.  of  Scs.,  197.  Whoever  issues  or  s 

^'^^iS^'J^^^Vcf      Issuing    or  signing    false      Of  sl 
^,;3^*«f-^^'*' certificate.  ^  lifica 

Uncog.  or  believing  that  such  certificat 

Warrant.         ed  in  the  same  manner  as  if  he 

Bailable. 

Not  comp.  Abetment  of  the  issue  of  a  fa 

chaukidar  in  the  village  of  the  nami 

r^  the  prisoner  was  acquitted  in  the  al 

'probable  that  he  (an  utter  Stranger 

--^w.  Hissamuddeen,  3  W.  R.  J7.     [I 

^/''^^  Accused,  a  copyist  in  the  Sn 
^^^..^^^^  ^document  filed  with  a  certain  rec 
The  incorreft  copy  was  delivered  di 
was  probably  in  collusion  with  the  ( 
suit  against  the  person  whose  name 
detected.  The  Magistrate  convicte 
of  Rs.  ICO.  Held  that  s.  167  was  1 
accused  intended  or  knew  it  to  be 
that  the  accused  had  committed  tl 
within  the  meaning  of  s.  197.  Hel 
be  a  copy  of  a  document  is  not  incl 
document,"  nor  in  the  words  "  fran 
Crown  v.  Deiva  Singh,  Panj.  Rec 

Under  the  Burma  Steam-boile 
engineer  signing  any  report  under 
be  false  in  any  material  point,  shall 
under  s.  197  of  the  Penal  Code.  . 

Ditto,  198.  Whoever  corruptly  uses,  or  attempts  to  use,  any  such  certifipate  as  \ 

Using  as  true  a  certificate     ^'"6  certificate,  knowing  the  same  to  be  false  Id  an; 

known  to  be  false.  material  point,  shall  be  punished  in  the  same  maO' 

ner  as  if  ^e  gave  false  evidence. 

Ct.  of  Sm.,  100.  Whoever,  in  any  declaration  made  or  subscribed  by  him,  which  de* 

Tr^^ak.  of  ist     ^^*s«  .statement  made   in     claralion  any  Court  of  Jusiice,  or  any  public  sarvaal 
class.  '  declaration  »hich  is  by  law    or  Other  person,  rs  bound  or  authorized  by  law  tc 

Uncog.  receivable  as«cvidence.  receive  as  evidence  of  any  fact,  makes  any  statemeu 

^tkble!^  '     which  is  false,  and  which  he  either  knows  or  believes  to  be  false,  or  does  not 
Not  comp.       believe  to  be  true,  touching  any  point  material  to  the  object  for  which  the 
Sanctibn.         declaration  is  made  or  used,  shall  be  punished  in  the  same  manner  as  l£4iegave 
false  evidence. 
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op  making  a  de-     I  \ 
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or  s.  199  of  the     /    /        ^^ 
JHO,  I.  L.  R.,  14  "^  J 

>on  a  person  to 
|r  to  an  estate  of 

vidence  in  such  * 

—About.  Majid 
JJ.     April  13. 

y  such  decla-  Ct.  of  Ses., 
1  any  materia)  Prcsy.  Mag  , 
<%»«1^  ««  le  k*  or  Mag.  of  ist 

anner  as  it  h^  ^^^^  ** 
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I  ,.      Warrant. 
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of   the  com-  Uncog.      ^tl^ 

ithe  intention  W-ant-      /II 
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mitted  is  pun-  ^/f'^'^y\^ 

imprisonment  yv^^ 
xs,  and  shall 
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r.        ^S«o.2oi.]  FALSE  EVIDENCE,  &c.         -^^^^0^ 

RUlings, 

{n  this  section  the  word  ''  offence"  has  the  same  meaning  when  the  thing  pi 
under  the  special  or  local  law  is  punishable  under  such  law  with  incprisonoient  for  a 
of  six  months  or  upwards,  whether  with  or  without  fine. — S.  40?  Penal  Code. 

Charge. — That  you,  on  or  about  ,  at  ,  believing  or  having^nason  t^ 

believe  that  an  offence  punishable  with  death  had  been  committed,  caused  evidence  oC  tb 
commission  of  that  offence  to  disappear  with  the  intention  of  screening  the  offender  fron 
legal  punishment,  and  that  you  have  thereby  committed  an  offence  punishabk^  &c.- 
8  W.  R.,  Cr.  L.,  7,  No.  734  of  1867. 

A  Sessions  Judge,  in  his  address  to  the  jury  during  the  trial  of  a  prisoner  chargo 
with  offences  under  ss.  201, 202,  and  203  of  the  Penal  Code,  made  the  fol lowing leaarks 
**  The  two  essential  points  which  remain^o  be  proved  before  a  conviction  can  paspooio 
of  the  three  s^tions  referred  to  are,  first,  the  substantial  fact  of  an  offence  having  bom  cool 
mitted  ;  and,  secondly,  the  knowledge  or  reasonable  belief  on  the  part  of  the  acoisedth^ 
such  was  the  case  :  both  these  are  essential  parts  of  the  offences  specified  fta  tbe%ai]^ 
against  the  accused."  The  High  Court  pointed  out  that  both  these  points  werenotibsc 
lately  necessary  in  order  to  constitute  a  leg^l  conviction  under  s.  201,  202,  or  dQ3  of th 
Penal  Code ;  f'>r,  if  a  person  had  reason  to  believe  (s.  26)  that  an  offence  had  been  coro 
mitted,  and  a6ted  in  the  manner  described  in  either  of  those  sections,  he  would  be  liable  t 
punishment,  even  although  it  might  subsequently  transpire  that  he  was  mistake*  in  h 
belief.— 2  W.  R  ,  Cr.  L.,  1,  No.  11  of  1865. 

A  COMMITS  no  offence,  if,  in  the  exercise  of  the  right  of  private  defence  of  hisproperl 
against  B,  whom  he  finds  near  a  hole  in  A's  house,  and,  on  being  attacked  by  B,  bestrikc 
J*  ^  97  M^  blow  at  random  and  in  the  dafk,  with  a  stick  in  his  hand,  whereby  B  is  killei.  C  an 
D,  by  assisting  A  in  removing  the  body  of  B,  cannot  be  convicted  (under  s.  201  of  the  P^ 
nal  Code)  of  having  caused  evidence  to  disappear,  they  havinp^  t^o  knowledge  or.teBeftia 
*an  offence  had  b^n  committed,  nor  any  intention  of  screening  ah  offender.— flvREJi  t 
Prlko  Nushyo,  2  W.  R.  43.     [Kemp  and  Glover,  JJ.     Mar.  15,  1865]  ^  ' 

^""^  Prisoner  was  present  at  a  murder  without  being  aware  that  such  an  act  w^sto  b 
committed.  Through  fear,  he  not  only  did  not  interfere  to  prevent  the  cdmAissionoftH 
crime,  but  joined  the  murderers  in  concealing  the  body.  Held  that  he  was  guilty,  notfl 
abetment  of  murder,  but  causing  the  disappearance  of  evidence  of  a  crime  under  s.  aojN 
the  Penal  Code.— QuEEW^.  Goburohun  Bera,-6-W.  -R.  80:  [Loch  and  Pundit.  IlToS 
4,  1866.] 

Prisoner  was  charged  under  s.  201  oAhe  Penal  Code,  for  that  he,  knowing  or  barlo 
reason  to  believe  that  an  offence  punishable  with  death  had  been  committed,  «Uh  \k 
%  ^'.y  intention  of  screening  the  offender  from  legal  punishment,  gave  information  respecting  tk 
offence  which  he  knew  or  belieyed  to  be  false.  Held  that  the  proper  order  of  proof  on  tk 
part  of  the  prosecution  in  the  present  case  was  to  prove  (i)  that  A  N  was  murdered;  (: 
that  the  prisoner  gave  information  respecting  the  offence ;  (3)  that  such  information  ws 
false,  and  known  by  him  to  be  so ;  (4)  that  he  then  knew  of  the  commission  of  the  mu 
der ;  and  (5)  that  his  intention  was  to  screen  the  murder.  Held  also,  that  it  was  essemi 
to  the  completeness  of  the  case  for  the  prosecution  to  show,  not  only  that  the  inforMatio 
was  giv^,  but  also  that  it  was  false,  and  known  to  be  so  by  the  prisoner.  Further  ioquii 
directed  under  s.  422,  Criminal  Procedure  Code  (Act  XXV.  of  1861),  corresponding  wii 
s.  428  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of  1882). — Reg.  v.  Suwt/fHAN^ 
PiLLAi,  3  Mad.  H.  C.  R.  251.    [Collet  and  Ellis,  JJ.    Dec.  17,  1866.] 

t^^Jx^  Sj2ei„appl»es  to  the  causing  of  disappearance  of  evidence  of  an  offence  comraitt. 

,,  by  another,  not  by  on7g  self.— t;  W.  R.,  Cr.  L  ,  5,  No."  242  of  iS6d.  '^ 

J  A  conviction  on  a  charge  of  causing  the  disappearance  of  evidence  of  an  offcnc 
which  amounted  to  culpable  homicide  not  amounting  to  murder,  may  be  good,  thon^  thf 
be  no  proof  of  who  committed  the  culpable  homicide. — Queen  v.  Mudoun  MohunBos 
7  W.  R.  22.  [Kemp  and  Markby,  JJ.  Jan.  26,  1867.] 
I  S.  201  of  the  Penal  Code  refers  to  prisoners  other  than  the  actual  criminals,  what 
their  causing  evidence  todisappear,  assist  the  principals  to  escape  the  consequences  of  the 
c  offences.    But  the  person  who  commits  an  offence,  and  afterwards  conceals  the  evidence « 

it,  cannot  be  punished  on  both  heads  of  the  charge. — Quekji  v.  Ramsoondbr  Shootai 
7  W.  R.  52      [Kemp  and  Glover,  JJ.    April  6,  1867." 
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|:Whbrb  a  person  is  charged  (a.  ai8,  Pena^  Code)  with  framing  a  report  incorrectly, 
^  90I,  Penal  Code)  giving  false  information  with  intent  to  save  offenders  from  punish- 
» the  issue  to  be  tried  is,  not  whether  such  alleged  offenders  were  in  fact  guilty  oi^not, 
lerely  the  bflief  and  intention  of  the  prisoners  in  respect  to  their  guilt.     Police-dia- 

liisannot  be  legally  use4  as  substantive  evidence  or  read  to  the  jury. — Queen  v.  Hurdut 
»A,  3  W.  R.  68.    [Seton-Karr  and  Macpherson,  JJ.     Sep.  7,  1867.] 


A  PERSON  cannot  be  convicted,  under  s.  aoi  of  the  Penal  Code,  of  causing  evidence  ^-"^"^ 
commission  of  an  offence  by  himself  to  disappear  ;  nor  can  he  be  convicted  of  the 
tnt  of^*such  an  act. — Reg.  v.  Kashinath  Dinkar,  8  Bom.  H.  C.  R.  126.    [West- 
ft  C.J-,  and  Lloyd,  Melvill,  Green,  and  Kemball,  J  J.     April  12,  1871.] 

*A  PERSON^cannot  be  punished  under  s,  201  of  the  Penal  Code,  where  the  act  which     y^ 
'M  tK<»  disappearance  of  the  evidence  of  the  commission  of  an  offence,  was  not  done 
le  intention  of  screening  the  offender  from  legal  punishment.     It  is  not  sufficient 
5  disappearance  of  evidence  was  likely  to  have  the  effect  of  screening  the  offender. 
p  V,  f  OOLSHBE  Rai,  $  N.-W.  P.  i86.     [)ardine,  J.     June  7,  1873.] 

[The  accused,  on  his  arrest,  denied  all  knowledge  of  an  offence  in  which  he  really  toolc 
HM  that  h*  could  not  be  convicted,  under  s.  201,  of  giving  false  jnfofmationn 
ting  an  offence. — Fakir-ud-din  t.  Crown,  Panj.  Rec,  No74  ot  1877.'        "~  I 

'.  AND  B,  having  caused  the  death  of  J  in  a  fiekl  belonging  to  B,  removed  J's  dead/ 
that  field  to  his  own  field  with  the  intention  of  screening  themselves  from 
liment.    K  was  convicted  on  these  facts  of  an  offence  under  s.  201  of  the  Penal  Code. 
'  that  that  section  referred  to  persons  other  than  the  actual  offenders,  and  K  could 
,  therefore,  properly  be  punished  under  that  section  for  what  he  had  done  io  iowen 
"  from  punishment.     Also  that,  as  a  matter  of  fact,  he  did  not,  by  removing  J's 
from   one  field  to  another,  cause  any  evidence  of  J's  murder,  which  that  corpse 
_  d,  to  disappear,  and  his  act,  although  tijs  object  may  have  been  to  divert  suspicion 
i^himself  and  B,  did  not  constitute  the  offence  defined  in  that  section. — Empress  if. 
JaTI.  L.  R.,  2  All,  713.     [Pearson,  J.     Feb.  18,  1880.] 

It  is  necessary,  in  order  to  justify  a  conviction  under  s.  201  of  the  Penal  Code,  th^f^ 
ffence,^or  which  some  person  has  been  convicted,  or  is  criminally  responsible,  should 
t  been  comTnitted. — Empress  v.  Abdul  Kadir,  I.  L.  R.,  3  All.  279.     ^  Stuart,  C.J  ,  and 
on,  Oldfield,  and  Straight,  JJ.     Nov.  11,  1880.] 

A  WOMAN  who,  with  her  infant  child,  eloped  from  her  husband's  house,  was  after- 
~  I  arrested  on  a  charge  of  murdering  the  child,  which  was  missing.  She  made  three 
nt  statements:  (i)  that  she  had  left  it  with  her  husband;  (9)  that  she  had  been 
[  away  by  one  R,  who  had  taken  the  child  from  her;  (3)  that  one  H  had  drowned 
bild.  The  Sessions  Judge  believed  the  last  statement,  and  convicted  her  under  s.  201 
i  Penal  Code.  Held  that  the  conviction  wi»s  wrong,  and  must  be  set  aside.  S.  201. 
)  Penal  Code  does  not  apply  to  a  case  where  the  person,  who  is  the  probable  or  pos-', 
t  offender,  makes  statements,  exculpating  himself  by  inculpating  another. — In  the 
rtR  op  Behala  Bibee  ;  Empress  v.  Behala  Bibek,  I.  L.  R.,  6  Cal.  789 ;  8  C.  L.  R. 
[Pontifex  and  Field,  JJ.     Mar.  7,  1881.] 

In  a  trial  upon  a  charge  under  s.  201  of  the  Penal  Code,  the  accused  made  a  statement! 

J>e  effect  that  he  was  present  at  the  commission  of  a  murder  by  two  other  persons,  that! 

Ittiimself  took  no  part  in  the  act,  that,  before  the  murder  was  committed,  one  of  the  per4 

^  t  o^med  pulled  off  a  razai  from  the  bed  on  which  the  deceased  was  sleeping,  and  that,* 

is  presence,  the  razai  was  subsequently  conceded  in  a  stack.     It  was  proved  that  the 

i  belonged  to  the  deceased,  that  it  was  found  concealed  in  a  stack,  and  that  it  was  point* 

|«ttt  by  the  accused  to  the  police.     The  accuseifwas  convicted  of  concealing  evidence  of 

~  r  munlfcr;  with  the  intention  of  screening  the  offender  from  legal  punishment,  under 

01  of  the  Penal  Code.     Held  that  the  conviction  must  be  quashed,  inasmuch  as,  if  the 

not  been  concealed  or  destroyed,  it^  presence  or  existence  would  have  been  no 

nee  of  the  murder.  A  person,  who,  is  concerned  as  a  principal  in  the  commission 

t,  cannot  be  convicted  of  the  secondary  offence  of  concealing  evidenc^  of  the  crime. — 

w-Empress  v.  Lalli,  I.  L.  R.,  7  All.  749.    rPetheram,C.J.,and  Brodhnrst,  J.  April 

Bbporb  an  accused  can  be  convicted  of  an  offence  under  s.  201  of  the  Peral  Code,  it 
t  b6  proved  that  an  offence,  the  evidence  of  which  he  is  charged  with  causing  to  dis- 
ar,  has  actually  been  committed,  ai)d  also  that  the  accused  knew,  or  had  information 
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sufficient  to  lead  him  to  believe,  th^t  the  offence  hid  been  committed.      Empi^ 
Kadir  (I.  L.  R.,  3  All.  279) followed. — Matuki  Misserv.  Emprbss,  I.  L.  Rj 
[Mitter,  Macpherson,  and  Prinsep,  JJ.     May  13,  1885.] 

S.  20 1  of  the  Penal  Code  does  not  apply  to  the  case  of  a  cry^iRfCnSa^  i 
ance  of  evidence  of  his  own  crime,  but  only  to  the  cise  of  a  pers^wh  )  screeiii 
cipal  or  actual  offender.  Que^ty,  Ram  Soonder  Shuter  (7  W.  A.  52),  Reg.  v. 
Dinkar  (8  Bom.  H.  C.  R.  I25),  Empress  v.  Krishna  (I.  L.  R.,#  All.  713),  Emp 
hala  Bibee  (I.  L.  R.,  6  Cal.  789),  and  Queen-Empress  v.  LalU^.  L.  g.,  7  All.  749>«j 
to. — Queen-Empress  V.  Dungar,  I  L.  R.,  8  All.  252.     [Brodhurst,  J.  ApriJ^. 

The  above  section  refers  to  persons  (other  than  the  actual  criminals),  who^^ 
causing  evidence  to  disappear,  assist  the  principal  to  escape  the  consequences  of  bid 
Thus,  in  Reg.  v.  Kashinath  Dinkar  (8  Bo  n.  H.  C.  R  125),  Lloyd,  J.,  obfjrvedt? 
and  the  two  following  sections  commence  with  precisely  the  same  words.  Som^ 
is  no  law  whi^  obliges  a  criminal  to  give  information  which  would  convict  hio 
evident  that  ss.  202  and  203  could  not  apsly  to  the  person  who  committed  the  offeno 
offence  which,  he  knew,  had  been  committed."  A  prisoner  pushed  a  woman,  who! 
a  boat,  and  died  then  and  there.  Atterwards  he  set  the  boat,  with  the  co-ps^  in  M 
down  the  river,  and  so  coacedled  the  evidence  of  his  offen::e.  It  was  neld  that  h^l 
guilty  of  the  offence  of  causing  evidence  to  disipp^ar. — Quee.n  v  R amsoonder 
7  W.  R.  52.     [Kemp  and  Glover,  JJ.     April  6,  1867.] 

202.  Whoever,  knowing  or  having  reason  to  believe  that  an  offe 

Intentional  onv'^^'P'^  *^  R've     been  commiited,  intentionally  omits  to  give  I 

inrormatiorToroffence  by  per-     formation  respecting  ih  u  offence  which  he  li 

son  bound  to  mform.  j^  j^^^^^j  ^^  ^-^^^  g^^jj    ^^   punished  with  IB 

ment  of  either  description  for  a  term  which  may  extend  to  six  monthsj 
*fine,  or  with  both. 

^      In  this  section  the  word  ''offence"  has  the  same  meaning  when  the  thing  pu 
under  the  special  or  local  law  is  punishable  under  such  law  with  imprisor^ne^t  ( 
of  six  months  or  upwards,  whether  with  or  without  fine. — S.  40,  Penal  Code. 

-  Where  the  corpus  delicti  is  not  established,  there  can  be  no  conviction  for  < 
homicide  not  amounting  to  murder,  nor  for  intentional  omission  to  give  noti^ 
offence  which  has  not  been  proved  to  hive  been  committed. — Queen  t'.  RamI 
Singh,  4  W.  R.  29.     [Kemp  and  Seton-Karr,  JJ.     Nov.  28,  1865.] 

A  KARN.^M  is  a  private  person  in  respect  of  ss.  176  and  202  of  the  Penal  Co 
being  no  law  binding  him  in  any  speci.il  way  to  report  or  prevent  crime.     He  is,  I 
not  liable  to  punishment  for  not  j-eporting  the  commission  of  a  crime  not  enume4 
ch.  4  of  the  Code  of  Criminil  Procedure,  1882.— Mad.  H.C.  Rul.,  .Mar.  12,  1867 jf 
Jur.  289. 

An  omission  to  give  information  that  a  crime  has  been  committed  does  no 
s.  107  of  the  Penal  Code,  amount  to  abetment,  unless  such  omission  involves  a  bn 
legal  obligation.     A  private  individual  is  not  bound  by  any  law  to  giveinformatio_ 

[  offence  which  he  has  seen  committed. — Queen  v.  Khadfm  Sheikh,  4  B.  L.  U.,  j 

I  7.    [Loch  and  Glover,  JJ.     Nov.  23,  1869  ] 

Per  Kemp,  J. — Before  a  person  cap  be  convicted  of  an  offence  under  s. 
Code,  there  must  be  legal  evidence  (irThat  he  has  knowledge,  or  reason  to  belielj 
some  offence  has  been  committed  ;  (2)  an  iittentional  omission  to  give  any  infoij 
respecting^hat  offence ;  and  (3ythat  he  is  legally  bound  to  give  information  of  tkat4[ 
In  this  case,  the  Sessions  Judge,  having:  found  that  there  was  tto  evidence  at  aU/j 
Code  of  Criminal  Procedure  (Act  XXV.  of  1861),  carresponding  with  S.42S,  newf 
Criminal  Procedure  (Act  X  of  18S2),  did  notapply,  as  that  section  only  authorizes  a 
late  Court  to  direct  additional  evidence  to  be  taken  where  there  is -some  prima-fm, 
dence  bearing*upon  the  guilt  or  innocence  oi  the  accused,  but  not  where  there  ia| 
denre  at  all.     Per  Glover.  J. — The  Sessions  Judge,  having  found  that  an'offence  «  " 
milted  and  that  the  accused  were  bound  by  law  to  give  information  respecting  it,  I 
there  was  not,  on  the  record,  evidence  of  their  omission  to  give  that  informUion,  ^ 
petent,  under  s.  422,  to  order  the  deficiency  to  be  supplied,  the  object  of  that  sectiolj 
til**  provcntion  of  n  cf'liUy  person's  fscape  through  some  nrele-^s  or  ignorant  pro*^ 
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jistrate,  or  the  vindication  of  a  wrongfully  accused  person's  innocence  where  the . 
Ecuelessness  or  ignorance  has  omitted  to  record  the  circumstance  essential  to  the^elu- 
6on  of  truth. — In  the  Matter  of  Woodoy  Chand  Mookhopadhva,  18  W.  R.  31 ; 
tL  R.,  Ap.,  ii.     [Kepp  and  Glover,  JJ.     July  22,  1872.] 

to  warrant  a  conviction  under  s.  202,  Penal  Code,  the_grosecution  must  prove  that  ^ 

I  knew,  or  had  reason  to  believe,  that  an  offence  liaffieeiTcommiiiea  ol  wnich  he  J 

and  to  give  information.     Mere  omission  to  inquire  into  the  truth  of  rumours  that 
I  bim,  or  statements  that  were  made  to  him,  does  not  constitute  an  offence  under 
bection.*  Ueldf  also,  that,  where  an  act  is  capable  upon  the  evidence  of  two  construe- 
,  the  accused  is  entitled  to  the  benefit  of  that  one  which  is  most  favourable  to  his 
i, — r.N^THE  Matter  ok  Beembadhur  Dass,  i  Shome's  Rep.  29. 

rS08.  Whoever,  knowing,  or  having  reason  to  believe,  that  aij offence  has  presy.  Mag. 

|infp^ati»«e-     fee^n  commiued,  gives  any  information  respeciing  or  Mag.  of  ist 

nmoflknce  commit-     that  ofTence  which  he  knows  or  believes  to  be  false,  ^f  *"^  *^**^5- 
shall  be  punished  with  imprisonmeni  of  cither  descrip-  \Va*rrant.  * 
I  lor  a  term  wlTich  may  extend  to  two  years,  or  with  fine,  or  with  both.         Bailable. 
'Explanation. — In  sections  201  and  202,  and  in  this  section,  the  word* 
"eoce"  includes  any  act  committed  at  any  place  out  of  British  India, 
if  committed  in  British  India,  would  be   punishable  under  any  of  the 
ing  sections,  namely,  302,  304,  382,  392,  393,  394,  395,  396,  397, 
.399'  402,  435.  43^>  449>  45<>»  457,  45«>  459.  and  4^0.* 

)\n  this  section  the  word  "  offence  ''  denotes  a  thing  punishable  under  this  Code,  or 
r  any  special  or  local  law  as  defined  in  this  Code. — S.  40,  Penal  Code.  ^ 

F  A  prisoner's  intention  is  immaterial  to  his  conviction  under  s.  203  of  the  Penal  Code  • 

hftving^iven  false  information  respecting  an  offence  committed.     Thus,  where  a  chauki-  ^ 
Ifbaving  found  a  corpse  wich  wounds  on  the  throat  and  jaw,  gave  information  at  th^* 
rthat  tbe  <^ceased  had  died  of  cholera,  and  that  there  was  nothing  suspicious  in  the 
r,  he  was  convicted  under  s.  203  of  the  Penal   Code. — Queen  v.  Cheetour  Ciiow- 
»AR,  I  W.  R.  18.     [Glover,  J.     Sep.  26,  1864.] 

^The  elements  of  an  offence  tender  s,  20.'^qf  the  Penal  Code  are,  ist^  that  the  accused 

ida-kDOw,  or  nave  reason  to  believe,  that  an  ofTence  has  been  committed;  znd^  thegiv- 

fol  information  respecting  such  ofTence  which  the  accused  knew  or  believed  to  be  false. 

sfore,  in  order  to  constitute  this  offence,  it  would  not  be  necessary  that  the  accused 

d  be  aware  of  the  circumstances  attending  the  death  of  M,  but  only  that  he  should 

r,  or  have  reason  to  believe,  that  M  had  been  killed  by  criminal  means,  or  that  other- 

I  some  offence  had  been  committed ;  and  if,  with  such  Knowledge  or  belief,  the  accused 

►  any  information  in  relation  thereto  which  he  knew  or  believed  to  be  false,  he  would 

tit  the  offence.— 9  W.  R.,  Cr.  L.,  2,  No.  135  of  1868. 
T<>  justify  a  conviction  for  giving  false  information  with  respect  to  an  offence  under         o 
WP|  t^  the  renal  Code,  it  must  be  proved,  not  only  that  the  person  charged  had  reason  to        f 
feve  tl»t  an  offence  had  been  committea,  but'lhat  the  offence  had  actually  been  commit-  %f  « 
\wrA,  that  the  accused  knew,  or  had  reason  to  believe,  that  the  offence  had  been  actu<^^ 
f  CMnipitted. — Queen  v,   Joyn.\rain  Patro,   20  W.  R.  66.     [Jackson  and  Mitter,  J  J. 
".  15,  1872.3 

soft.  Whoever  secretes  or  destroys  any  document  which  he  may  be  law-  Presy  Nfag. 
iruction  of  document  to    fully  compelled  to  produce  as  evidence  in  a  Court  <>[  ^^*2»  ^'^^t 


-^ 


^ 


t  its  production  as  cvi-     of  J  ustice,  or  in  any  proceeding  lawfully  held  before  una>gc 
a  public  servant  as  such,  or  obliterates  or  renders  Warra^it, 


r«« 


the  whole,  or  any  part,  of  such  document  with  the  intentioq  of  prevent-  S^V^***^^* 
same  fjom  being  produced  or  used  as  evidence  before  such  Court  or        comp. 
servant  as  aforesaid,  or  after  he  shall  have  been  lawfully  summoned  or    •         # 


*  This  Explanation  has  been  added  by  Act  HI.  of  1894,  s.  6. 

[.207     ],     ,, 
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Secs.  205,  206.] 


FALSE  EVIDENCE,  &c. 


[Ch.^ 


/" 


required  to  produce  the  same  for  thaf  purpose,  shall  be  punished  with  i 
ment  of  either  description  for  a  term  which  may  extend  to  two  years^ 
fine*  or  with  both.  • 

Where  the  plaintiff  in  a  suit  referred  to  arbitration  by  consent,  \^ 
vent  a  witness  from,  referring  to  an  endorsement  on  a  bond  (which  teided  toi 
defen^fant  ha3  paid  more  than  it  was  alleged  had  been  paid  by  him),  s^tched  tt 
which  was  lying  besides  the  arbitrator,  ran  away,  and  refused  to  ^ic^dace  it,  AmPI 
offence  committed  was  not  theft,  bat  secreting  a  document  uoder  s.  204 'gl  ^ 
Code.— SuBRAMANiA  Ghanapati  «.  Reg.,  I.  L.  R.,  3  Mad.  261.    [Turner,  C.J^^ 
tusami  Ayyar,  J.    Sep.  2,  1881.] 

A  PERSON  merely  withholding  a  document,  or  not  producing  it  on  a  false  ] 
cannot  be  convictcxl  of  the  offence  of  secreting  such  document  speciBed  in  this4 


.  2N.A.,N.-W.P.,PartI.,64..^.^   ,    .     ^,         ^      ./._ 

•f^^    *       /  ^^*  ^Vhoever  Jalsejy  personates  another,  and,  in  s 


Presy.  Mag., 

or  Niag.  of 

1st  dass. 

Uncog* 

Warrant. 

Bailable. 

Notcomp. 


\  such  assumed  < 

False  personation  for  pur^Tnakcs  any  admission  or  statementj^r  conC« 

p<wc  of  act  or  proceeding  in    ment,  or  causes  anyprocess  to  be  issued,  orl 

^'V  ^**  bail  or  security,  or  does  any  other  act  in  anyi 

criminal  prosecution,  shall  be  punished  with  imprisonment  of  either  f 

3r  a  term  which  may  extend  to  three  years,  or  with  fine,  or  with  ' 


^0 


UNDBRs._205of_the^enal  Code,  it  is  criminal  to  personate  an  imagiiiarf  | 
.  SiTTO  Kahar,  I  fnd.  Jur.,  OTi5.,'i23.  [beton-Karr  ana  Campbell,  JJ. 


*QUEEN  V 

1862.]      Dissented 
H.  C.  R.  18. 


from  in  In  re  Kadar  Ravuttan  and  Ayangana  RaviUtMt^*^ 


Fraudulent  gain  or  benefit  to  the  offender  is  not  an  essentia]  element  of  1 
of  false  personation  under  s.  205  of  the  Penal  Code,  and  a  conviction  for  false  f 
^  JP^Y  fefiJUlJLbeld,  even  where  tfiepereonation  is  with  the  consent  of  the  person 
—Ex-parte  STjppakon,  1  Mad.  H.  CTR.  456.    [Scollarid,  C.J.,  and'  Frerc,      "**" 

It  is  necessary  to  a  conviction  for  false  personation,  under  s.  205  of  the  1 
that  the  accused  should  have  assumed  the  name  and  character  of  the  person  he  is4 
with  having  personated.    The  fact  that  he  presented  a  petition  in  Court  in  tfaftl 
that  individual,  held,  under  the  circumstances  of  this  case,  to  be  insufficient  to  ] 
intention  of  falsely  personating  such  person. — Queen  r.  Narain  Acharj,  8  T 
[Glover  and  Hobhouse,  Jj.     Nov.  13,  1867.] 

To  constitute  false  personation  under  s.  205,  it  is  not  enough  to  show  the  : 
'1   of  a  fictitious  name.     !t  ITWf^^  ^1*"  ^a  ^howr^  that  the  assnm^  name  ly^a  used  aai 
I   of  representing  some  other  known  individui^l.    A  mere  "  alias  "  or  "  incog."  is  afi^ 
\  for  it  is  no  uncommon  thing  for  men  to  pass  under  names  not  their  own  for  the | 
\  of  disguise,  in  some  instances  from  blameless,  in  others  from  indifferent  or  badyj 
^  But,  whatever  the  motive,  the  use  of  an  assumed  name  is  not  in  ttsetf  a  crh 
The  gist  of  the  offence  under  s.  20 tj^  tbe  feigning  to^be  another  known  1 
'•^frai^Sfigna^^niir^caSrcTea?^^ 

I  ^ctor  pretending  that  he  is  that  person.    There  are  sections  of  the  Penal  Code  (fi 
ss.  140, 170,  171,  and  415)  under  which  the  false  assumption  of  appearance  or  \  , 
may  be  an  offence,  though  no  particular  individual  is  meant  to  be  represented,  orl 
imaginary  person  ;  but  it  is  not  so  here.     Reg,  v.  Bitoo  Kahar  (i  Ind.  Jur.  123)  ^ 
from. — In  rtf  Kadar  Ravuttan  and  Ayangana  Ravuttan,  4  Mad.  H.  C.  R.  *8} 
Jur.  146.    tScotland,  C  J.,  and  Collett,  J.     Mar.  9,  1868.] 


1  i^oi 

L        Saoi 


/Prcsy.  Hag. 
or  Mag.  ofifct 
or  2nd  class. 
Uocog. 
WSui^nt 
Bailable. 
Notcan.p. 
Sanction. 


206.  Whoever  fraudulently  removes,  conceals,  transfers,  or  de 
Fcmudulenti^movaiorcon-    any  person  any   property  or  any  interest  ^ 


cealment  of  property  to  pre 
vent  its  seizure  as  a  forfeiture 
or  in  execution  of  a  decree. 


\U9    - 

no  ^ 


intending  thereby  to  prevent  that  pn^rtyorl 
therein  from  being  taken  as  a  forfeiture,  or  lifj 
faction  of  a  fine,  under  a  sentence  which  T 

pronounced,  or  which  he  knows  to  be  likely  to  be  pronounced,  by  a  '. 

Justice  or  other  competent  authority,  or  from  being  uken  in  execut 

2Q8    ] 


&c^  [Sec;.  207-209.  • 

•  • 

I  he  Inows  to  be  likely  to  be 
1  be  punished  with  imprison- 
lay  extend  to  two  years,  or  with 

endinjg  thereby  to  prevent  that  pro- 
by  a  Collector,  commits  an  oifence, 
not  under  s.  145,  Aft  X.  of  1859. — 
[  Singh,  10  W.  R.  46;  2  B.  L.  R., 

here  must  be  a  fraudulent  removal, 
n,  intending  thereby  tp  prevent  that 
-action|of  a  fine. — In  the  Matter 
i  Pontifex,  JJ.    Nov^ip,  1872.] 

res,  or  claims  any  property  or  p^     ^ 
knowing  that  he  has  no  right  or  or  Mag.  of  ist 
property  or  interest,  or  practises  ^  2nd  class* 
ng  any  right  to  any  property  or  Wa'JS'nt 
t  that  property  or  interest  there-  BaiUbic/ 
tion  of  a  fine,  under  a  sentenqe  Not  comp. 
to  be  likely  to  be  prdhouhcedj:^"*^*'**"' 
ity,  or  from  being  taken  in  ex- 
)y  or  which  he  knows  to  be  likely 
ihall  be  punished  with  imprison-          .    .» 
extend  to  two  years,  or  with^   1  ^' 

•s  a  decree  or  order  to  be  passed-f^    ^ 
of  any  person  for  a  sum  not  due,  or  Mag.  of  lat 
lan  is  due  to  such  person,  or  for  cJa*s. 
person  is  not  entitled,  or  fraud-  waront.   *  • 
s  executed  against  him  after  it  Bailable.*  ^  ■  > 
which  it  has  been  satisfied,  shall  Not  comp. 
cription  for  a  term  which  may  ^"*^^"» .  • 


is  likely  to  obtain  a  decree  against  ' 

im,  for  a  larger  amount  at  the  suit 
S,  ei  her  on  his  own  account,  or  ior 
of  Z's  property  which  may  be  made 
this  section. 

fy  or  with  intent  to  injure  or       Ditto, 
ikes  in  a  Court  of  Justice  any 
s  to  be  false,  shall  be  punished 
term  which  may  extend  to  two 


:ree  which  has  already  been  execut-^ 
Penal  Code.  S.  209  il^tes  to  false 
^nfined  to  the  Civil  Court  in  which 
HTOON,  12  W.  R.37.  [Norman  and 

eople  to  use  it  for  gambling,  and 
[>f  an  offence  under  the  Penal  Code, 


[P.  C.  A] 
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SbC.  210.] 


FA. 


Presy.  Macf. 
or  Magf.  of 
ist  class. 
Uncogf. 
Warrant. 
Bailable. 
Not  comp. 
Sanction. 


.# 


<? 


s.  290.  It  appeared,  however,  | 
object  of  letting  it  out  asagamii 
Empress  v.  Thandavarayudu,  I 
JJ.    Jan.  28,  1891.] 

210.  Whoever  fraudule 

Fraudulently  obtaining  dc-  ^0^ 
cree  for  sum  not  due.  fo] 

not  entitled,  or  fraudulently  c 
person  after  it  has  been  satisfi 
satisfied,  or  fraudulently  suSe 
shall  be  punished  with  impriso 
extend  to  tvm  years,  or  with  t 

Where  a  person  applies  fo 
ecuted,  his  offence  falls,  not  unde 
false  and  fraudulent  claims  in  a 
which  the  original  suit  was  brough 
and  Jackson,  J  J.    July  26,  1869  ] 

R^  oc|ft  of  the  Code  of  Civil 
nien{  of  a  decree  not  cercined  1 
recognized  by  any  Court,  does  no 
where  the  decree- holder  is  chai 
Quren-Empress  v.  Pillala,  I.  L 

S.  19s  of  the  Criminal  Proc« 

iic^j^on  granted  by  a  Court  to 
made  "by  the  Court  itself.    A  su 

voke  the  sanction  granted  in  tl 
power  in  the  latter  case  to  set  ? 
Quesn-Empress  v.  Rachappa,  I 
S,  1888.] 

A  coMPLAfNANT  applied  to  a 

offence  under  s.  210  of  the  Penal 

preferred  an  appeal  to  the  District 

holder,  having  been  prosecuted  a 

appeal,  which  came  on  for  hearin 

who  had  granted  the  sanction.     ^ 

of  the  Code  of  Criminal  Procedui 

of  the  appeal  from  the  order  of  the 

the  meaning  of  the  Code,  and  con 

Judge  had  no  jurisdiction  to  entei 

ed  by  the  Deputy  Magistrate. — In 

iDEBP  Chunder  Pundit,  I.  L.  F 
10,  1888.] 

^  « 
A  DECRBE-HOLDBR  having  proceeded  to  execute  his  decree  against  his  judgmdnt'dfebtor 
the  latter  objected,  stating  that  the  decree  had  been  already  satisfied,  although  tlie adjust 
ment  thereof  had  not  been  certified  to  the  Court  as  required  by  s.  258  of  the  Codftof  Cifil 
Procedure*  The  judgment-debtor,  being  under  the  circumstances  compelled  toldeposit  the 
amount  of  the  decree  in  Court,  applied  for  and  obtained  sanction  to  prosecute  the  decree 
holder  for  an  offence  under  s.  210  of  the  Penal  Code.  It  was  contended  that  thec^sedid 
not  fall  within  that  section,  as  the  satisfaction,  not  having  been  certified  to  -the  Court, 
could  not  I  ....     -  . .  -• 

had  been  < 

the  Penal  <  .         ^ 

satisfaction  is  of  such  a  nature  that  the  Court  executing  the  decree  could  not  recoffniieii 

does  not  prevent  the  decree-holder  from  being  properly  convicted  of  an  offence  uikkr  that 

section. — Madhub  Chunder  Mozumdar  v.  Novodeep  Chunder  Pundit,  I.  U  R,  i^ 

Cal.  126.     [Mitter  and  Macpherson,  JJ.     Dec.  18,  idSS.] 
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FALSE  CHARGE. 


[Sbc.  Mf. 


orPn 


rmade 


^11^  Whoever,  wito  intent  to  catise  ipiarv  to  any  person,  insUg^s, 
GBr^rp  of  nff^nr^  caqscs  to  bc  insthnted.  any  criminal  orocSfl^ 
le  wwnimcnt  to  injure.       against  that  person,  or  falsely  charges  any  jJerson  ui<J^ 


^  or  M»g.  of 

*■•  IStdASS. 

with  having  *commit{ed  an  offence,  Imowing  that  there  is  no  just ^r  lawful  Wanaiit. 
^  for  such  proceeding  or  charge  against  that  person,  shall  Be  punished  2^'**^®* 
inipnsoninent  of  either  description  for  a  term  which  may  extend  to  two  SaoctSf' 

ytU9y  or  with  fine,  or  with,  both ; 

andyiif  SQch  criminal  proceeding  be  instituted  on  a  false  charge  of  an  of-  Ct.  of  Ses., 
fence  punishable  with  death,  transportation  for  life,  or  imprisonment  for  seven  ^W-  ^V» 
years*  or  upwards,  shall  be  punishable  with  imprisonment  of  either  description  ^ssf''      '** 
tor  a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine.     Uocoir. 
,  ^==^  •  Warraat, 

MEANING  OF  "offence."  »        Bailable. 

•  •  Nottiomp. 

Yh  this  section  the  word  "offence"  denotes  a  thing  punishable  under  this  Code  or  Sanctiom 
under  any  special^r  local  law  as  defined  in  this  Code.—- S.  40,  Penal  Code. 

MAKING    FALSE   CHARGE. 

No  char|[fe  of  making  a  false  charge  can  be  proved  while  the  original  charge  is  still 
■ndir  investigation,  as  it  may  turn  out  that  the  Court  conducting  the  investigation  may 
say  that  it  is  a  true  charge ;  but  it  is  not  necessary  that  the  charge  should  be  heard  and 
disBMssed ;  it  is  sufiBcient  if  it  be  not  pending  at  the  time  of  the  trial. — Rbo.  v,  Subbanna 
Gaundan,  I  Mad.  H.  C.  R.  30;  i  Ind.  Jur.,  O.  S.,  136.    [Scotland,  C.J.,  and  Phillips,  J 

oa.  27, 1862.] 

To  establish  a  charge  under  s.  211,  it  is  necessary  to  show  that  the  accused  knew,  dV 
had  reayn  to  believe,  that  an  offence  had  been  committed.—  Queen  v.  Bitto  Kahar,  I 
lod.  Jtir.,  O.  S.,  123.    [Seton-Karr  and  Campbell,  JJ.     Nov.  20,  1862.]  ^ 

WuEif  a  prisoner  is  convicted  of  having  made  a  false  charge  of  an  offence,  the  nature 
fif  tbe  labe  charge  should  be  stated  in  the  finding,  and  entered  in  the  calendar. — Reg.  ir« 
Akjum,  1  Bom.  H.  C.  R.  87.     [Forbes  and  Westropp,  Jj.     Nov.  4,  1863.] 

Tkb  conviction  of  a  police- inspector  for  having  abetted  the  bringing  of  a  false  charge 
of  aun4er  quashed,  because  it  was  not  distin^ly  shown  that  he  preferred  the  charge  maid 
iftC^.  ■  QoBEW  tr.  MUTHOORAPERSHAD  Pand.w,  2  W.  R.  9.    [Kemp  and  Glover,  JJ.    Jan, 

The  mere  fa^  that  an  accuser  (in  this  case  a  subordinate  police-officer)  is  an  official  ^ 
ia  a  sabordinate  position  will  not  shield  him  from  the  consequences  of  false  and  malicious     x  ^ 

^chargeamadeby  him  officially.— Queen  «.  Rueooy  Nath  Biswas,  2  W.  R.  45.  [Glover,  J. 

'^"^  Where  a  man  burns  his  own  house,  and  charges  another  with  the  offence  of  doing  so, 
he^BibMiId  be  conviaed  and  sentenced  under  s.  211,  and  not  unj^f  s^i^.— Queen  v, 
BuuowAN  Ahir,  8  W.  R.  65.    [Loch  and  Hobhouse,  JJ.  Aug.  28,  1867.J 


;5s.  182  and  21 1  of  the  Penal  Code  distinguished.  The  latter  held  to  apply  to  a  case 
of  fdbe!i^arfe  in  which  the  accused  in  the  present  case  had  appeared  before  the  police, 
aod  cbacged  the  new  complainant  with  having  caused  the  death  of  the  accused's  child  by 
poisoniag.— Ruffes  Mahomed  v.  Abbas  Khan,  8  W.  R.  67.  [Jackson  and  Hobhouse, 
)}•    fibr?3,  1867.] 

of  the  Penal  Code  applies,  not  only  to  a  private  individual,  but  also  to  a 

r  who  brings  a  false  charge  of  an  offence  with  intent  to  injure.— In   the 

OF  Nabodeep  Chunder  Sircar,  ii  W.  R.  2.    [Jackson  and  Markby,  JJ.    Jan. 


♦  «*Jf  offence  charged  be  punishable  with  imprisonment  for  seven  years,"  the  case  is 
\xvdki^  the  "  Court  of  Session,  Presidency  Magistrate,  or  Magistrate  of  the  first  class. 
-AaX.of  i886,s.  17.. 

t    an    ] 
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Sbc.  21I,]  FALSE  CHARGE,  [Chap.  XI. 

t 

Whbrb  a  DepatjT  Magistrate  instituted  proceedings  against  a  complainant  anffht^ 
witnesses  for  preferring  a  false  charge  of  theft  before  him,  it  was  held  that  he  cosid  set 
knerely  rely  on  the  decision  in  the  theft  case,  but  was  bound  to  prove  the  falsity  «<  tte  oa«* 
plaint  of  theft  in  the  presence  of  the  accused.—QuEBN  v.  Ram  Da9u  BoirruB,  ii  W.  R. 
35.    [Jackson  and  Markby,  J  J.    April  6,  1869.]  « 

If  a  Magistrate  considers  a  complaint  false  and  groundless,  he  is  not  bound  ta  1 
summons  or  warrant.  The  law  vests  him  with  a  discretion,  which  discretion  it  is  \m 
on  him  to  exercise.     At  the  same  time  the  Magistrate  should  always  take  the  ezai 
of  the  complainant. — In  re  Ramchurn,  3  N.-W.  P.  272.     [Turner  *].    Aug.«25,  1871.3 

• 

If  the  charge  of  voluntarily  causing  hurt,  contained  in  a  petition  of  complaint,  b  «fl« 
fully  false,  and  made  with  intent  to  injure,  then  the  complainant  is  legally  chargeable  wfiA 
the  offence  described  in  s.  211  of  the  Penal  Code. — Queen  v.  Mata  Dyal,*4  N.-W.P,fi^ 
[Pearson,  J.    ]^ti,  13,  1872.] 

The  Lower  Criminal  Courts  cannot  punish,  as  abettors,  persons  who  gave  evideifteia 
support  of  false  charges — or  rather,  charges  found  by  such  Courts  to  be  false.  £.  108^  the 
Penal  Code  does  not  contemplate  any  acts  of  subsequent  abetment,  or  provide  for  the  |^«a- 
ishment  of  such  offences,  except  when  they  are  such  as  are  defined  m  ss.  213  ta  ank— 
Queen*  v.  Paun  Pundah,  18  W.  R.  28 ;  9  B.  L.  R.,  Ap.,  16.  [Kemp  and  Glover,  JJ«  Jdjr 
II,  1872.] 
y^  Where  the  charge  is  one  of  instituting  a  false  charge  of  an  offence  with  intent  to  In- 

jure, the  actual  information  which  the  prisoner  made  at  the  thana  ought  to  be  givna  in  evi- 
dence, and  form  part  of  the  record. — Queen  v.  Hoolas  alias  Surroo,  33  W.R.58- 
[Phear  and  Morris,  JJ.    Jan.  30,  1875.] 

^  An  offence  under  s.'  21 1  of  the  Penal  Code  includes  an  offence  under  s.  182 ;  It  is,  tiflK* 
fore,  open  to  a  Magistrate  to  proceed  under  either  section,  although,  in  cases  of  a  «ace 
serious  nature,  it  may  be  that  the  proper  course  is  to  proceed  under  s.  211. — BKOKTBtaa 
V.  Heera  Kolita,  I.  L.  R.,  5  Cal.  184.    [Ainslie  and  Broughton,  J  J.    April  26,  1879.]      < 

*>  There  is  nothing  in  s.  211  of  the  Penal  Code  which  limits  the  penalty  Aere  ini' 
^posed  to  cases  in  which  attempts  have  been  made  to  substantiate  false  chaiges  b  a 
Court  of  Justice.  A  false  charge  made  before  the  police  is,  therefore,  pnablftble'lfbto 
this  section.— Ash ROP  Ali  v.  Empress,  1.  L.  R.,  5  Cal.  281.  [Mitter  and  TottettlMMii«  ]|. 
June  24,  1879O 

It  is  necessary  for  a  conviction  under  s.  21 1  of  the  Penal  Code  that  the  false  duiq|ei 
shotfld  have  been  made  to  a  Court  or  officer  having  jurisdiction  to  investigate  and  and 
it  up  for  trial. — In  th  b  Matter  of  Jamoona  Empress,  v.  Jamoona,  I.  L.  R.,  6  CaLtea. 
[Mitter  and  Maclean,  JJ.  Jan.  22,  1881.] 
*  A  CRIMINAL  prosecution  for  an  offence  under  s.  21 1  is  not  a  condition  precedent  to 
the  right  to  sue  for  damages.  The  bringing  of  a  civil  suit  imports  no  corrupt  Wee- 
ment  t>r  compounding  of  theK>ffence  in  such  a  case.  Shama  Churn  Bose  ▼.  BhUt^w^^ 
Dutt  (6  W.  R.,  Civ.  Ref.,  9)  followed.— Viranna  v.  Nagavvah,  I.  L.  R.,  3  Mad.  6.  0mm 
and  Keman,  JJ.     Mar.  14,  1881.] 

A  prisoner,  charged  under  s.  211  of  the  Penal  Code  with  having  brought  a  fri«« 
charge  with  intent  to  injure,  by  accusing  A  of  having  caused  the  death  of  a  pevpon  Inr 
doing  a  rash  or  negligent  act  not  amounting  to  culpable  homicide  under  s  304 A,  ataled 
at  the  trial  that  the  original  complaint  made  by  him  was  false,  and  that  he  niaifeliaa* 
(hinkingly.  The  Sessions  Judge  treated  this  statement  as  a  plea  of  guilty,  and  aantancerf 
the  prisoner  to  rigorous  imprisonment.  No  record  of  the  prisoner's  plea,  as  requmd  bys. 
237  of  the  Criminal  Procedure  Code  (A6t  X.  of  1872),  corresponding  with  as.  955  nnd 
271  of  the  rt%w  Code  of  Criminal  Procedure  (Aa  X.  of  1882),*  appeared  on  th^^ooeed* 
ings ;  nor  did  it  appear  that  the  charge  had  been  explained  as  well  as  read  to  the  pringnart 
and  the  Judge  considered  that  the  original  complaint  did  not  amount  to  a  false  eliatf)||aof 
an  offence  under  s.  304A.  Held  that  the  conviction  was  bad. — Empress  «.  G^al 
Dhanuk,  I.  L.J^.,  7  Cal.  96;  8  C.  L.  R.  471.  [Morris  and  Tottenham,  JJ.  Apsfl  ai, 
1881.] 

R  CHARGED  A  with  breach  of  trust,  and  S  gave  evidence  in  support  of  the  ctege. 

\A  being  acquitted,  R  was  tried  for  making  a  false  charge,  and  S  for  perjury.  ffM\i) 
that  the  depositions  given  by  witnesses  in  the  first  case  could  be  used  against  Ria  die 
second  case,  but  not  against  S,  under  s.  33,  Evidence  Act ;  (2)  that  the  word  **  qaestkml  *' 

[    aia    ] 
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!«.&  ^<k>es  not  mean  *'  all  the  questions  ;"  and  that,  though  additional  issues  were  in- 
volved in  the  second  trial,  yet  the  evidence  as  to  the  issues  common  to  both  trials  was  pro- 
lerij  admitted  at  the  second  trial  against  R.— M  re  R\mi  Reddi,  I.  L.  R.,  3  Mad«  48. 
[Inaesaad  Mutti^mi  Ayyar,  J  J.     May  2,  1881.] 

Tax  fact  that  an  offei^::e  alleged  to  have  been  committed  has  been  compounded  is  nij 


_Jl  to  a  charge  made  against^ thsjrosecator  under  s.  ai  i  of  the  Penal  Code, 
irge  against  M  tor  wrongful  confinement.  The  police  reporte3  the  case  as  a 
Eidse^Qe;  and  A  not  appearing  to  prove  the  complaint,  the  District  Magistrate  ordered 
Mm  to  be  prq^ecuted  under  s.  21 1  of  the  Penal  Code,  and  made  over  the  case  to  a  Deputy 
Magi^tiate.  «  Upon  the  hearing  of  such  charge,  A  pleaded  that  he  had  compounded  the 
original  charge  laid  by  him  against  M,  and  that  therefore  the  charge  against  him  under 
I.  SI  I  could  not  lie.  The  Deputy  Magistrate,  without  hearing  any  evidence,  dismissed 
Gb  case.  Heiathat  the  course  so  taken  vras  illegal,  as  such  plea  was  no  conclusive  answer 
to  a  charge  under  s.  211.— Qubbn-Empress  v.  Atar  Ali,  I.  L.  R.,  11  Cal.  fg.  [Wilson 
M  BAncpherson,  JJ.     Nov.  3,  1884.] 

A  utosBOVTioN  under  s.  182  of  the  Penal  Code  may  be  instituted  by  a  private  person, 
provided  that  be  first  obtains  the  sanction  of  the  public  officer  to  whom  the  false  informa- 
fiod  wa6  given,  or  o^his  official  superior.     Queen  v.  Radha  Kishan  (I.  L.  R.,  5  All.  36) 
mrrftMrisee  p.  ao8,  infra).     Where  a  specific  false  charge  is  made,  the  proper  section     . 
br  proceedings  to  be  adopted  under  is  s.  21 1  of  the  Penal  Code. — Queen-Emprbss  v,  Ju-    I 
BAL  KuHORE,  I.  L.  R.,  8  All.  382.     [Straight,  Offg.  C.J.     May  28,  1886.]  J       y^ 

I      A  f  ALSB  charge  before  the  police  is  a  false  charge  falling  within  the  first  portion  of  JLKV^ 
t^U  di  the  Penal  Code.    The  latter  portion  of  s.  211  of  the  Penal  Code  is  confined  to  (^ 
cases  in  which  criminal  proceedings  have  been  instituted,  and  does  not  apply  to  false 
^MUgea  merely.    Empress  of  India  v.  Pitam  Rai  (I.  L.  R.,  $  All.  aiS)  and  Empress  v. 
ftroimXl.  L.  R.,  5  All.  598)  followed. — Queen-Empress  v,  Karim  Buksh,  I.  L.  R.,  14 
Cal  (%J3.     [Sir  W.  Comer  Petheram,  C.J.,  and  Ghose,  J.    June  10,  18S7.]  ^ 

.  ■  ■ 

•  WHAT  CONSTITUTES  MAKING  OF  A  FALSE  CHARGE.  ^ 

To  constitute  the  offence  of  preferring  a  false  charge  under  s.  211  of  the  Penaf 
Code^  the  ctril^e  need  not  be  made  before  a  Magistrate  ;  nor  need  the  charge  have  been 
}tiltf  beard  and  dismissed:  it  is  enough  if  it  is  not  pending  at  the  time  of  trial. — Reg. 
ii.  SuBBANNA  Gaundan,  I  Mad.  H.  C.  R.  30.    [Scotland,  C.J.,  and  Phillips,  J.    Oct  27, 

To  prefer  a  complaint  to  the  police  in  respect  of  an  offence  which  they  are  compe-  ^ 

ttent  to  deal  with,  and  thereby  to  set  the  police  in  motion,  is  to  institute  a  criminal  iiro-  --^  >m-^^{  f 

eeediBy  within  the  meaning  of  s.  21 1  of  the  Penal  Code. — ^Jueen*!!.  Sonomally  Sohai,  J 

5  W.  R.  33.     [Campbell  and  Phear,  JJ.     Feb.  20,  1866.] 

Instituting  a  criminal  proceeding  with  intent  to  injure,  knowing  that  there  is  no 
|pst  or  lawful  ground  for  such  proceeding,  may  be  treated  as  a  distinct  offence  from  that 
M  faltdy  chiHging  a  person  with  having  committed  an  offence.  A  police  officer,  though 
^ng  upon  the  information  of  an  informer,  may  be  said  to  institute  a  criming  proceed- 
hg  Mainst  the  person  charged  by  him ;  and  the  consent  of  his  superior  officer  to  such 
charge  will  be  no  guarantee  against  the  consequences  of  bad  faith  on  his  part.  The 
^roaefoution,  when  establishing  the  fact  that  a  police-officer  acted  knowing  there  to  be  no 
fottmemm^  for  proceeding,  is  bound  to  call  all  those  on  whose  statements  such  officer 
laid&fli^ed.— -yvEBN  v.  Nobokisto  Ghose,  8  W.  R.  87.  [Seton-Karr  and  Macpherson, 
IJ.    »ie-:|i,i^.] 

A  FALSfiLY,  and  with  intent  to  injure,  informed  the  police  that  B  had  stolen  pro-  ^^^^^ 
bertf  iff  ktsP  house.    The  police  searched  B's  house,  and  the  information  pri^i^ed  to  be  •» 

wm^   MM  tiiat  A  had  instituted  criminal  proceedings,  and  that  he  was  therefore  guilty 
K  aa  «iesce  under  s.  211,  and  not  under  s.  182. — Muthra  v.  Roora,  Panj.  Rec.,  No.  16 

If  the  charge  of  voluntarily  causing  hurt,  contained  in  a  petition  of  tomplaint,  is 
^Ifully  false,  and  made  with  intent  to  injure,  then  the  complainant  is  legally  chargeable 
with  m  offence  described  in  s.  21 1  of  the  Penal  Code. — Queen  v.  Mata  Dyal,  4  N.-W.  P.  ^ 

fr    [AranoQ,  J.    Jan.  13,  1872.]  ^ 

Wtot&B  a  person  who  is  interested  in  the  matter,  or  has  a  certain  official  responsibility,  '  ^    ^' 

lays  H^  a  poKce^fficer,  "  A  tells  me  that  X  has  committed  a  certain  offence,  and  B  and  C 

^        .  C  "J  ] 
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confirm  the  statement,  and  I  accordingly  Suspect  X/'  and  follows  up  tbat  stateqAnt  )f 
an  application  to  have  X's  house  searched,  he  prefers  a  charge  against  X.  If  suck  daqp 
be  f^se,  he  may  be  convicted  under  s.  21 1  of  the  Penal  C(K[e.---QuBEN  v.  HoNOMUUi 
Lall,  19  W.  R.  5.     [Jackson,  J.     Dec  4,  1872.]  e         , 

\^^  To  constitute  the  offence  of  making  a  false  charge  under's.  at  I  of  the  Prniil  fToiir. 

itjssnomshJhdi  the  false  iibargfijs  inade«  though  no  prny^y^inn  ^y  i^g|i»^^4«^  thlffBT 
Queen  v.  Subbanna  Gaundan  (i  Mad.  H.  C  R.  36)  followed.  Reference  in  Ik^  Cmm  ej 
Bishoo  Barik  (16  W.  R.  67)  distinguished.— EMPRESS  v.  Abul  Hasan.  I.  L.  R.,  i  Att.  497. 
[Turner  and  Spankie,  JJ.     Nov.  9,  1877  ]  » 

To  constitute  the  offence  of  miking  a  false  charge  under  s.  211  of  the  ^eii^GM^ 
it  is  enough  that  the  false  charge  is  made,  though  no  prosecution  is  instttuted  tbereoSb 
Queen  w.  Subbanna  Gaundan  (i  Mad.  H.  C.  R.  30)  followed.  Reference^  in  ike  ^mm  ef 
Bishoo  Barik  U6  W.  R.  67)  distinguished.— Empress  v,  Salik,  I.  L.  R.,  i  AIL  Say. 
[Pearson  andT'urner,  JJ.     Dec.  7,  1877.] 

L^y  Where  A  and  F  were  convicted  of  culpable  homicide,  and  one  G  H  j^itiomd  Om 

1  Lieutenant-Governor  for  their  release,  on  the  ground  that  the  accusation  was  a  la&v  oo6| 
got  up  by  one  S  K  from  enmity,  whereupon  S  K  charged  G  H  with  noaking  a  false  charge 
with  intent  to  injure,  and  procured  his  conviction  under  s  21 1,  held  that  G  H  was  wtom^j 
convicted  under  that  section.  To  constitute  the  offence  of  "  falsely  charging  a  ptesoa 
with  having  committed  an  offence"  within  the  meaning  of  s.  2ii,  '»9PVTth'"g fff^  ^* 
necessary  than  to  inipute  against  a  person  that  he  h^«t  rnmnriitfqd  ap  nff«»ny  'i^h«»" 
Sfdrilem plated  in  tlie  secfion  means  a  charge  niade  in  order  to  the  institutioa  ai 
proceedings. — Ghulam  Hussain  v.  Crown,  Panj.  Rec,  No.  14  ot  1879. 

The  actual  institution  of  criminal  proceedings  on  a  false  charge  is  essentid  ttf  tlie 
application  of  the  latter  part  of  s.  211  of  the  Penal  Code,  and,  if  a  person  only  nudKsa 
false  charge,  his  case  falls  under  the  first  part  of  the  section  irrespective  of  the  fact  A^ttfae 
*false  charge  relates  to  *'  an  offence  punishable  with  death,  transportation  for  life,  or  im- 
prisonment for  seven  years  or  upwards."— Empress  v,  Pitam  Rai,  I.  L.  R.,  5  AH,  2iCi 
»   [Mahmood,  J.    Sep.  25,  1882.]  Concurred  in  in  Empress  v.  Parahu,  I.  L.  R.,  $  AILsg&j 

Where  a  person  specifically  complains  that  another  man  has  committed  an  alhiicB» 
and  does  so  falsely  with  the  object  of  causing  injury  to  that  person,  he  isMiffty  oCflMkia^l 
a  false  charge  of  an  offence  under  s.  211  of  the  Penal  Code,  and  not  un^r  a.  f  ftl j* '  g«^ 
PRESS  V.  Arjun,  I.  L.  R.,  7  Bom.  184.     [West  and  Pinhey,  J  J.    Nov.  2,  188a.] 

Where  no  criminal  proceeding  is  instituted  on  a  false  charge  of  an  offence  of  W 

nature  described  in  the  latter  part  of  s.  211  of  the  Penal  Code,  the  person  makiaff  Mcftl 

charge  is  punishable  only  under  the  first  part  of  that  section. — Empress  v.  Paramu,  ITL,  R^ 

5  All.  598.     [Brodhurst,  J.     May  22,  1883.]     Concurs  in  Empress  y,  Pitam  Rai,  I.L.RJ 

•      5  All.  215,  supra.  | 

A  person  who  sets  the  cffminal  law  in  motion  by  making  a  false  charge  la  tkn 
police  of  a  cognizable  offence  institutes  criminal  proceedings  within  the  meaaiag  of  d 
211  of  the  Penal  Code;  and,  if  the  offence  fall  within  the  description  in  the  lallor  {MH^ 
of  the  section,  he  is  liable  to  the  punishment  there  provided. — Karim  Buksh  v,  QwnEir«] 
Empress,  I.  L.  R.,  17  Cal.  574.  [Petheram,  C.J.,  and  Wilson,  Tottenham,  O'lMMcal 
and  Macpherson,  JJ.    Sep.  5,  1888.]  ♦ 

To  constitute  the  offence  defined  in  the  second  paragraph  of  s.  21 1  of  Act  XI»V. 
i860,  it  is  necessary  that  criminal  proceedings  should  be  instituted.  Where  ti»0  jpften 
committed  does  not  go  further  than  the  making  of  a  false  charge  to  the  police,  tHaindBti 
of  such  charge  does  not  amount  to  the  institution  of  criminal  proceedings,  mH  ti 
offence  committed  will  fall  within  the  first  paragraph  of  s.2ii,  notwithstanding  tlt«tt) 
offence  so  falsely  charged  may  be  one  of  those  referred  to  in  the  second  paragvapk  of  th 
section.  Queen-Empress  v.  Pitam  Rai  (I.  L.  R.,  $  All.  215)  and  Queen-Empress  y,Pmfmi 
(I.  L.  R.,  5  All.  598)  followed ;  Karim  Buksh  v.  The  Queen-Empress  (I.  L.  R  ,  17  CfL  57- 
dissented  from  — Queen-Empress  v.  Bisheshar,  I.  L.  R.,  16  AH.  124.     [Knox  a«l  Ba 

kitt,JJ.     Dae.  4,  1893] 

jurisdiction. 

Where  the  Sessions  Judge  on  appeal  reversed  a  conviction  passed  by  a  Magiitol< 
F.  P.,  of  an  offence  under  s.  182  of  the  Penal  Code  (which  the  Magistrate,  F.  P^  — 
competent  to  try),  and  directed  the  Magistrate,  F.  P.,  to  institute  proceedinfr  — 
the  accused  under  s.  aii,  considering  that,  on  the  complaint  which  had  been 

«M    ] 

Digitized  by  VjOOQ IC 


CMkf.  XI.]  FALSE  CHARGE.  [Sec.  21  f . . 

Iim,ftie  Magbtrate,  P.  P.,  was  bound  to  institute  proceedings  under  the  latter  section, 
tbe  High  Court  reversed  that  part  of  the  order  of  the  Sessions  Judge  which  directed  the 
Ma^trate,  P.  P.,  to  institute  proceedings,  as  the  case  did  not  fall  within  s.  435  d!  the 
CrimiDal  Procedure  Cbde  (A61  XXV.  of  1861),  corresponding  with  s.  439  of  the  new 
Cbde  of  Criminal  Procedlire  (A6t  X.  of  1882),  and  there  was  no  provision  of  law  giving 
the Jw^  jurisdiction  to  make  such  an  order. — Rbo.  v.  Gopal  Lakshuman,  5  Bom.  H. 
C  R«  as.     [Couch,  C.J.,  and  Newton,  J.     Mar.  10,  1868.] 

A  Magistrate  h^s  no  jurisdiction  to  convict  in  a  case  in  which  the  accused  is 
charged,  under  s.  211  of  the  Penal  Code,  with  having  falsely  instituted  a  criminal  charge 
flhheoflfenciofdacoity.— fNTHEMATTER0FKADKRBuKSH,2i  W.R.34.  [Kemp  and  Glover, 
JJ.   Jan.  26,  1874  ] 

Where  ac^sed  preferred  a  false  charge  against  complainant  under  s.  342,  and  was  in 
MMseqoence  tried  and  convicted  by  the  same  Court  under  s  211,  held  by  a  majority  of  the 
CoQTt^Campbell,  J.,  dissenting)  that  the  Magistrate  had  no  jurisdiction  to  try  the  offend- 
er.—Crown  V.  Hassan  Ali,  Panj.  Rec,  No.  3  of  1877.  This  ruling  is  enacted  in  s.  476, 
Coded! Criminal  Procedure,  1882. 

•  JUST  AND  LAWFUL  GROUND. 

I  Where  a  person  is  charged,  under  s.  211  of  the  Penal  Code,  with  having,  with  intent 
!•  k^Cf  falsely  charged  another  with  an  offence,  knowing  that  there  is  no  just  and  lawful 
Hraoacl  for  the  same,  the  party  accused  should  be  allowed  to  show  the  information  on  which 
b  aetod,  and  the  Judge  ought  not  only  to  be  satisfied  that  the  facts  alleged  as  the  gfround 
for  making  the  charge  are  in  themselves  untrue  and  insufficient,  but  also  that  they  Were 
kaovn  to  be  such  to  the  accused  when  the  charge  was  made  by  him. — Reg  v.  Navalmal 
Valad  Umbdmal,  3  Bom.  H.  C.  R.  16.     [Couch,  C.J.,  and  Newton,  J.    June  20,  1866  ] 

MftRE  rashness  in  making  a  charge,  whirh  is  in  fact  believed,  is  not  an  offence  under, 
s.  ail.  If  an  accused  person  does  not  know  at  the  time  he  makes  the  complaint  that  there 
ittt  no  just  and  lawful  grounds  for  making  the  complaint,  he  cannot  be  convicted  under  s. 
ail.  It  i^not  sufficient  for  a  charge  under  s.  21 1  of  the  Penal  Code  that  a  person  to  whon^is 
avroag  bas  been  done,  or  who  conceives  that  a  wrong  has  been  done  to  him,  makes  a 
iteifilorcoAplaintupon  evidence  or  statement  which  is  not,  or  ought  not  to  be,  sufficient 
in  smfy  a  reasonable  mind,  if  in  truth  he  did  not  know,  at  the  time  he  made  the  com- 
pliint,  that  there  was  no  just  and  lawful  ground  for  making  it.  The  fact  that  informa- 
tion upon  which  a  false  charge  was  preferred  was  not  carefully  tested  by  the  complain- 
iRtisaot  a  ground  for  indictment  under  8.  211. — Qui- en  v.  Pran  Kishrn  Bid,  6  W.  R.  15; 
aWyman's  Rev.,  Civ.,  and  Crim.  Reporter  11.     [Norman  and  Campbell,  JJ.    June  25, 

Under  s.  211,  Penal  Code,  '*  instituting  a  criminal  proceeding"  may  be  treated  as  an  j> 
tSenee  in  itself  apart  from  "  falsely  charging  "  a  person  wsth  having  committed  an  offence. 
jWliere  a  person  is  charged  with  instituting  a  criminal  proceeding  with  intent  to  cause  in- 
ll^,  Icnowing  that  there  was  no  just  or  lawful  ground  for  such  proceeding,  it  is  for  the  pro- 
secution to  make  out  a  distinct  case  against  him ;  not  for  the  prisoner  in  the  first  instance 
to  thov  that  he  had  ju&t  or  lawful  grounds.  The  deposition  of  a  witness  in  a  former  case 
b  no4  evidence  in  a  subsequent  case  in  which  he  is  examined,  except  when  put  into'  con- 
tradict jam.  Where  certain  portions  of  a  police-officer's  diary  are  used  as  evidence  against 
litmus.  t$ioi  the  Code  of  Criminal  Procedure  (Act  XXV.  of  1861),  corresponding  with 
t.lJM^W%  new  Code  of  Criminal  Procedure  (Act  X.  of  1882),  does  not  bar  the  ad- 
Mlt^iOft  ^  other  portions  of  the  diary  as  explaining  the  portions  so  used.  Where  facts 
JBe  a#  cottastent  with  a  prisoner's  innocence  as  with  his  guilt,  innocence  must  be  pre* 
nmed^  and  criminal  intent  or  knowledge  is  not  necessarily  imputable  to  every^man  who 
MiCODtrai^r  to  the  provisions  of  the  law.  A  Judge  should  not  discuss  points  of  law  in 
jnnMlifaii^up  to  the  jury,  and  he  should  avoid  all  the  extraneous  and  unnecessary  argu- 
I  VMBtc^merely  summing  up  the  evidence,  and  showing  how  the  law  applies  to  it. — Queen 
i».  NcVDKtSTO  Ghose,  8  W.  R.  87.     [Seton.Karr  and  Macpherson,  JJ.     Dec.  31,  1867.] 

Apcrson  ma)r,  in  good  faith,  institute  a  charge  which  is  subsequently  found  to  be 
faiseylir  ha  may,  w'ith  intent  to  cause  injury  to  an  enemy,  institute  criminal  proceedings 
i  a^ittitlbun  believing  there  are  good  grounds  for  them,  but  in  neither  case  has  he  com- 
mtwl  ail  offence  under  s.  211  of  the  Penal  Code.    To  constitute  this  offence  it  must  be 


ktMat  the  person  instituting  criminal  proceedings  knew  there  were  no  just  or  law« 
U\  gVMHids  for  such  proceedings.    The  averment  that  the  accused  knew  that  there  were 
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^SBC.aii.]  FALSE  CHARGE.  [CaAr.^ 

no  lawful  grounds  for  the  charge  institute<f  is  a  most  material  on?.— QussN  v.  Caif 
N.-Vy.  P.  327.     [Turner,  J.     Dec.  i,  1871.] 

OPPORTUNITY   OF   SUBSTANTIATING   CHARGE*  . 

A  Deputy  Magistrate  was  held  to  have  acted  irregularly  )ki  dismissing  ac 
and  directing  the  trial  of  the  complainant  under  s.  ai  i  of  the  Penal  Code,  without] 
ing  his  reasons  for  doing  so,  and  without  examining  all  the  witnesses  teadereid 
complainant,  or  allowing  a  reasonable  time  for  the  attendance  of  such  of  the  wUn 
were  not  present. — Queen  v.  Heera  Lall  Ghose,  13  W.  R.  37.  [Jhckson  ai\,d  < 
April  I,  1870.]     Followed  in  Bishoo  Barik,  Reference  in  the  Case  of,  16  W.  R.  CiJ^t 
p.  216. 

Under  s.  249,  Act  VIII.  of  1869,  which  extends  the  provisions  of  s.ic8o  to 
offences  under  ch.  14,  a  Deputy  Magistrate  may  dismiss  a  complaint  under  thati 
without  calling  evidence,  if,  in  his  judgment,  there  is  no  sufficient  ground  for  proc 
under  it.  Under  the  circumstances  of  this  case,  however,  the  High  Court  considertti 
the  Deputy  Magistrate  should  have  made  inquiries  before  charging  the  confplaiiiflrt  1 
making  a  false  charge  under  s.  211,  Penal  Code. — Queen  v.  Gour  Mohun  Snrailt| 
W.  R.  44;  8  B.  L.  R  ,  Ap.,  II.     [Kemp  and  Ainslie,  JJ.    Sep.  9,  18711] 

Where  a  charge  of  theft  was  reported  by  the  police  to  be  false,  held  that  die  J 
trate  ought  first  to  have  inquired  into  the  charge  of  theft,  and  passed  some  order 
before  proceeding,  under  s.  211  of  the  Penal  Code,  to  inquire  into  the  offence  < 
charge. — Reference  in  the  Case  of  Bishoo  Barik,  16  W.K. 67.    [Kemp  and  Ja 
Dec.  i6»  1871.] 

Where  a  charge,  made  against  a  peshkar  and  the  police,  was  dismissed  i 

statements  of  persons  examined  by  the  police,  and  without  complainant's  witne 

examined,  the  order  of  dismissal  was  held  to  be  illegal.     It  was  also  held  to  be  ill 

*the  Magistrate  to  sanction  a  prosecution  under  the  Penal  Code,  s.  211,  against  t 

plainant  without  giving  him  an  opportunity  to  prove  his  charge. — Syed  Nissar  1 

»  V.  Ramgolam  Singh,  25  W.  R.  10.    [Kemp  and  Pontifex,  JJ.    Jan.  6,  1876.]   • 

A  petition  was  presented  to  the  Joint-Magistrate  charging  the  police  wtd»  1 
made  a  false  report  of  an  investigation  which  they  had  Iieen  directed  ttt  mike  af 
stance  of  the  petitioner.    The  Joint- Magistrate,  after  reading  the  police-report,  1 
the  petition,  and  directed  the  petitioner  to  be  prosecuted  under  s.  211  of  the  Peiul 
for  having  made  a  false  charge.     Held  that  the  Joint-Magistrate  should  not  hate  i 
the  order  without  first  instituting  an  inquiry  into  the  truth  of  the  complaint,  suck  i 
quired  by  s.  471  of  the  Code  of  Criminal  Procedure  (Act  X.  of  1872),  correspoo  " 
s.  476  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of  1882). — In  the  Matter  OF  ( 
haie  Teles,  2  C.  L.  R.  315.     [Markby  and  Prinsep,  JJ.    April  8,  1878.] 

A  Magistrate  is  not  compMstent  to  discharge  the  accused  in  a  warrant-case, ; 
der  the  complainant  to  be  prosecuted  for  making  a  false  complaint,  until  he  has  1 
all   the  witnesses  cited  by  the    complainant. — In  the   Matter  of  Gangoo 
2  C.  L.  R.  389.    [Mitter  and  Maclean,  JJ.     May  21,  1878.] 

A  CHARGE  of  burglary  and  theft  having  been  preferred  lagainst  two  persons, 
glstrate,  before  whom  the  charge  was  laid,  after  comparing  the  petition  of  compii 
with  the  papers  submitted  to  him  by  the  police,  who  had  made  an  inquiry,  and 
the  charge  to  be  false,  directed,  without  having  taken  the  examination  of  the  com^ 
that  the  case  should  be  struck  out,  and  that  proceedings  should  be  instituted  anttM  i 
complainant  under  s.  182  of  the  Penal  Code.     Proceedings  were  accordingly  taucMi^  sj 
the  complainant  was  ultimately  tried  and  found  guilty  of  an  ofFence  under  s.  an.     i 
on  appeal* that  the  proceedings  had  been  irregular,  and  should  be  quashed;  tM 
Magistrate  should  be  directed  to  re-open  the  inquiry  into  the  charge  of  burglary  and  I 
first  examining  the  complainant ;  and  that,  if,  after  such  examination,  he  should  L  . 
opinion  that  the  charge  was  false,  the  appellant  might  be  proceeded  against  unde^ci 
of  the  Penal  Code.— In  the  Matter  of  Biyogi  Bhagut,  4  C.  L.  R.  134.     [Jadmn  1 
McDonell,  jJ,    Mar.  18,  1879.] 

A  charge  of  theft  was  preferred  by  the  petitioner  on  the  7th  OctoW  1878  L 

police,  who  thereupon  instituted  inquiries  which  subsequently  resulted  in  their  fiMlla|f| 
charge  unproved.     Meanwhile,  on  the  15th  October,  the  charge  was  repeated  Jtt  Hm 
plaint  before  the  Magistrate  of  the  District,  who  directed  the  complainant  airalil 
Messes  to  attend  on  a  particular  day,  but  subsequently,  without  having  examined  1 
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\RGE.  [Sec.  21 1.^ 

^Deputy  Magistrate.  -  The  officer  having 
on  the  9th  November,  wrote  upon  the 
th  October,  been  sabmitted  to  him,  Ihe 
he  19th  November  a  coanter-prosecution 
s  sanctioned,  and  eventually,  on  the  22nd 
cted.  While  the  coanter-prosecution  was 
ied  to  the  Magistrate  to  proceed  with  his 
[lat  his  complaint  was  dismissed.  On  the 
wing  order  :  "  Dismissed  in  accordance 
under  s.  147  of  the  Criminal  Procedare 
203  of  the  new  Code  of  Criminal  Proce- 
;  had  been  improperly  dismissed,  and  that 
J79,  must  be  s«t  aside. — Sheikh  Irad  Ali 
•rris  and  White,  J  J.    June  13,  1879.] 

bund  to  be  false  by  the  police,  a  Magis- 
is  not  justified,  merely  on  a  perusal  of  a 
9  be  false,  in  prosecuting  the  person  by 
ider  s.  182  of  the  Penal  Code,  but  should 
unced  false  by  the  police,  no  proceedings 
a  reasonable  interval  has  shown  that  the 
ion. — In  the  Matter  of  Russick  Lal 
aclean,  J.    Nov.  17,  1880.] 

for  making  a  false  charge  under  s.  211  of 
rtunity  of  proving  the  truth  of  the  com- 
hould  be  afforded  to  him,  if  he  desires  to 
before  the  Magistrate,  Magistrates  should 
n  their  proper  duty  in  collecting  evidence, . 
:ide  upon  the  sufficiency  or  credibility  ot 
iiDAD,  I.  L.  R.,  6  Cal.  496 ;  7  C.  L.  R.  467. 

>ns  of  s.  21 1  of  the  Penal  Code,  for  know- 
injure  the  persons  accused,  is  not  illegal, 
ed  made  has  not  been  judicially  inquired 
at  the  case  was  a  false  one. — Empress  v. 
[Mitter  and  Maclean,  JJ.    Jan.  13, 1881.] 

ore  the  police  having  been  reported  false 
ge  complained  to  the  Magistrate  of  the 
The  charge  was  again  reported  false, 
which  he  alleged  that  the  second  investi-  " 
sked  that  fu^i^er  evidence  might  be  taken 
having  taken  place,  the  complainant  was 
Penal  Code,  and,  on  trial,  was  convicted 
,  it  was  held  that  the  conviction  was  ille- 
aiforded  to  the  accused  of  producing  all 
him.  Per  Maclean,  J. — ^The  proper  prin- 
if  no  complaint  is  made  before  him  after 
m  of  a  police-inquiry,  he  would  be  justified 
a  complaint  to  the  police  which  has  been 
bat  compKiint  must  be  dealt  with  judicial- 
the  complainant  without  hearing  any  wit* 
ter,  J. — Although  a  Magistrate  iias  power, 
\ct  X.  of  1872),  corresponding  with  s.  2^3 
[.of  1882),  to  dismiss  a  complaint  without 
iction  for  prosecution  under  s.  211  of  the 
R  OF  Chuckrodhur  Potti,  8  C.  L.  R.289. 

a  person,  and  the  Magistrate,  before  whom 
omplainant,  but  not  those  of  the  witnesses,   - 
[1  the  application  of  the  person  charged, 
J2  (corresponding  with  s.  195  of  Act  X.  of 
I  a  faise  charge,  held  that  the  proceedings 

] 
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were  not  irregular;  and  that  the  Magistrate  was  justified  in  acting  as  he  had  doii&'  Md 
also  that  there  is  a  distinction  in  the  proceedings  to  be  adopted  when  a  saoctkm  UffSOM 
und^r  9.  470  of  Act  X.  of  1872  (or  s.  195  of  Act  X.  of  1882);  and  the  institutioa  fagr  tb 
Court  of  its  own  niotion  of  proceedings  under  s.  471  of  the  Act  6i  187ft  (or  s.  19$^  tie 
Act  of  1882). — INTHB  Matter  of  Gyan  Chunder  Roy;  Gyan<Chunoer  Rov  ^  FiMOtt 
Chundbr  Dass,  I.  L.  R.,  7  Cal.  208;  8 C.  L.  R.  267.  [Cunningham  and  Priasep,  JJ.  Afcll 
1881.J 

Upon  a  frial  for  bringing  a  false  charge  with  intent  to  injure,  it  appeared  tfaattk 
original  complaint  was  lodged  in  the  Court  of  the  Extra  Assistant  Commissioner,  vnA  a 
local  inquiry  by  a  competent  police-officer  was  directed.  The  officer  repotted  tint  the 
charge  was  false,  and  recommended  that  the  prisoner  should  be  prosecuted.  The  EiHi 
Assistant  Commissioner  ordered  the  papers  to  be  sent  to  the  I>eputy  ConmisstODtt,  vltt 
ordered  the  prosecution ;  and  the  prisoner  was  convicted.  Nefd  that  the  convk^onmi 
bad.  The  E^tra  Assistant  Commissioner  should,  on  receipt  of  the  report  of  the  polfce, 
have  communicated  its  contents  to  the  prisoner,  and  afforded  her  an  opportuai^rV sub- 
stantiating her  complaint,  and  should  then  have  decided  the  case. — In  tmc  MilfflEOf 
Sakhina  Bibee;  Empress  v.  Grish  Chunder  NundiJ.  L.  R.,  7  Cal.;87;  8C  L.E.387. 
[Norris  and  Tottenham,  JJ.    April  26,  1881]  • 

A  Magistrate  should  not  direct  a  prosecutor  to  be  put  upon  bis  trial  uoder  ^,  «i 
of  the  Penal  Code  without  first  giving  him  an  opportunity  of  obtaining  a  judicid  iaqidrr 
into  the  charge  originally  preferred  by  him.  The  sanction  to  prosecute  contem^nted 
in  s.  468  of  the  Criminal  Procedure  Code  of  1872  (correspun4fng  with  s.  195  nl  tt* 
Code  of  1882}  is  not  a  direction  to  prosecute,  but  is  a  permission  granted  to  a  {alvite 
person  to  exercise  his  own  unfettered  discretion  as  to  whelj^er  he  will  take  prooecdlags«c 
not. — In  the  Matter  of  Gridhari  Mondul*.  Gridhari  Mondul  v.  UchitJha  L  L 
R.,  8  Cal.  435 ;  10  C.  L.  R.  46.     [Pontifex  and  Field,  JJ.     Dec.  7,  1881.] 

*  Whrre  a  Magistrate  dismisses  a  complaint  as  a  false  one  under  s.  147  of  th^  Cn>n* 
nal  Procedure  Code  of  1872  (corresponding  with  s.  293  pf  f he ^Code  of  i^),  andiwiM 
,  to  proceed  against  the  complainant  under  s.  471  of  the  Code  of  1872  (coiftsjKi^iif 
^'^Vith^j?  .Ai^^^  of  thf  Code  of  1882^  for  making  a  false  charge,  he  is  not  bound,  belcve  so 
proceeding,  to  give  the  complainant  an  opportunity  of  substantiating  lih^trutb  irf  the 
complaint  by  being  allowed  to  produce  evidence  before  him. — Empress  w.  BHOWAHIPfeS* 
SAD,  I.  L.  R.,  4  All.  182.     [Oldfield,  J.     Dec.  24,  1881.] 

K  MADE  a  report  at  a  police-station  accusing  R  of  a  certain  offence.  The  pollMMT* 
ing  reported  to  the  Magistrate  having  jurisdiction  in  the  matter  that,  in  their  opiaknii  tbe 
offence  was  not  established,  the  Magistrate  ordered  the  case  to  be  *'  shelved."  K  tlicift pre- 
ferred a  complaint  to  the  Magistrate,  again  accusing  R  of  the  oflTence.  The  Ma^^Wale 
rejected  the  complaint  with  reference  to  the  police-report.  Subsequently  R,  with  the  pac- 
tion of  the  police-authorities,  instituted  criminal  proceedings  against  K,  under  s.  tStof  tke 
Penal  Code,  in  respect  of  the  report  which  he  had  made  at  the  police-station,  and  R  two 
convicted  under  that  section.  NM  that,  before  proceeding  against  K,  the  Maglstrsft 
should  have  fully  investigated  and  s'fted  his  complaint  for  himself,  and  should  not  have 
abrogated  the  functions  imposed  on  him  by  law,  because  the  police  had  reported  against 
the  entertainment  of  the  case.  The  views  expressed  in  the  Government  v.  Kttnmutad 
(\.  L.  R.,  6  Cal.  496)  concurred  in.  Held  also  that  K's  conviction  under  s.  l8aof  the 
Penal  Code  was  illegal,  as  the  Magistrate  had  no  power  to  entertain  a  complaint  uodtt  that 
section  at  the  instance  of  R,  the  application  of  s.  182  and  the  institution  of  pr^wtioni 
under  it  being  limited  to  the  public  servant  against  whom  the  offence  has  been  committed 
or  to  his  official  superior,  as  mentioned  in  s.  467  of  Act  X.  of  1872  (correspondiog  witfc 
s.  195  of  ^ct  X.  of  1882),  and  it  not  being  intended  that  those  provisions  should  be  en> 
forced  at  the  instance  of  private  persons.  Moreover,  if  K's  complaint  w^  false,  hU 
offence  was  against  R,  and  not  against  the  public  servant  to  whom  the  complaint  w»» 
made,  and  fell  within  s.  211  of  the  Penal  Code.  Ordered  that  the  complaint  Bade 
by  K  should  be  investigated. — Empress  v  Radha  Kishan,  I.  L  R.,  5  All.  36.  [SttC^t 
J.  July  5,  1682.]  Concurs  in  Govt.  v.  Karimdad,  I.  L.  R..  6  Cal.  496.  Explains  ^Mtfs 
V.  Hurretf  Ram.  3  N.-W.  P.  194.  Overrules  Empress  v.  Jugal  Kishqre,  I.  L.  R.,0  AH 
382.     Dissented  from  in  Poonit  Singh  v.  Madho  Bkot,  I.  L.  R..  13  Cal.  250. 

J  COMPLAINED  to  the  police  that  she  had  been  raped  by  a  certain  person.  Jlie  potior 
having  reported  the  charge  to  be  false,  criminal  proceedings  were  instituted  agatoitber 
under  s.  182  of  the  Penal  Code.    In  the  meantime  J  made  a  complaint  in  Court,  a^gplU 
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^tlfing  R  with  rape.  This  complaint  was  not  disposed  of,  but  the  proceedings  against 
ntr  under  s.  182  of  the  Penal  Code  were  continued,  and  she  was  eventually  convicted 
todw  that  section.  Held  setting  aside  the  conviction,  and  directing  that  J's  complaint 
UQuld  be  dispd^ed  of,  that  such  complaint  should  have  been  disposed  of  before  proceed- 
ii^  were  taken  again^  her  under  s.  182.— Emprkss  v.  Tammi,  L  L.  R.,  s  All.  '187. 
r(Sdtod,  J.     Mar.  9.  1883.]  »  o  o  / 

R  MADE  a  complaint  of  theft  against  S  to  the  police.  The  police  referred  the  case 
as  false  to  the  MagisD-ate.  The  Magistrate  summoniid  B[,  and  examined  him,  but  gave 
him  BO  opjft)rtunity  to  prove  the  charge  by  calling  the  witnesses  named  by  him.  The 
Magistrate  then  ordered  the  case  to  be  struck  off  the  file,  and  gave  sanction  to  prosecute 
R.  R  was  subsequently  brought  before  the  same  Magistrate,  and  committed  to  the 
Sessiotts,  and^onvicted  by  the  Sessions  Court  under  s.  211  of  the  Penal  Code.  Held 
tfcat,  altbongh  R  had  no  opportunity  of  proving  his  case  before  he  was  himself  tried,  the 
ioonv^tion  was  not  illegal. — Ramasami  v.  Quren-Empress,  I.  L  R.,  7  Mad.  292.  Ker- 
nan  and  Kindersley,  JJ.     Feb.  4,  1884.] 

^  A  COMPLAINT  of  offences  under  ss.  323  and  379  of  the  Penal  Code  was  referred  to  the 
police  for  inquiry^  The  police  reported  that  the  charge  was  a  false  one,  and  thereupon 
the  Magistrate  of  the  District  passed  an  order,  under  s.  195  of  the  Criminal  Procedure 
Code,  Erecting  the  prosecution  of  the  complainants  for  making  a  false  charge  under 
1  211  of  the  Penal  Code.  Held  that  the  order  under  s.  195  of  the  Criminal  Procedure 
Code  should  not  have  been  passed  until  the  complainants  had  been  afforded  an  oppor- 
tttolty  of  proving  thelrvcase,  which  had  been  thrown  out  merely  on  the  report  of  the  police. 
G»»/.  V.  Karimdad  (I.  L.  R.,  6  Cal.  496;  7  C.  L.  R.  467)  referred  to.— Queen-Empress  v. 
Gajioa  Ram,  I.  L.  R.,  8  All.  38.     [Brodhurst,  J.     Dec.  2,  1885." 

A  PBRSON  having  laid  an  information  before  the  police,  the  police  reported  the  case  as 
false;, toe  informant  then  appeared  before  a  Magistrate,  asking  that  his  case  might  be  in- 
— -— --^^andhiswitnessessummoned.    This  application  was  refused,  and  the  Magistrate, 


S^peruing  the  police-report,  passed  an  order  directing  him  to  be  prosecuted  under  s.  21 1 
tImPenal  Code.  Held  that  the  application  to  the  Magistrate  was  '*  a  complaint "  withi^^ 
ttie  BfeMoinz  of  s.  ipi  of  the  Criminal  Procedure  Code,  into  which  the  Magistrate  was 
Imtod  to  have  inquired.  A  Magistrate  may  take  cognizance,  under  ss.  291  and  292  of  the 
XiixmnaX  Procedure  Code,  of  an  offence  brought  to  his  notice  by  a  police-report  whhHi 
tiorda ground  for  a  suspicion  that  an  offence  has  been  committed;  but,  as  a  matted  of 
;90inMi}ttdicial  discretion,  a  Magistrate  should  not  so  proceed,  and  direct  that  the  person 
ttspected  be  tried  until  some  person  aggrieved  has  complained,  or  until  he'has  before  him 
;»  poU«e-i^ort  on  the  subject  based  on  an  investigation  dire^ed  to  the  offence  to  be  tried, 
:)h4  m  eases 'of  alleged  false  charges  until  it  is  clear  that  the  original  charge  has  been 
Ktber  heard  i^nd  dismissed  or  abandoned.  And  before  the  order  to  prosecute  for  the  false 
charge  t»  made,  the  person  who  made  the  original  chvge  should  be  offered  an  opportunity 
of  supporting  it  or  abandoning  it. — Quek.v-Empress  v.  Sham  Lall,  I.  L.  R.,  14  Cal.  707. 
iPethcram,  C.  J.,  and  Wilson,  Tottenham,  Norris,  and  Ghose,  JJ.     June  22,  1887  ] 

SANCTION   TO   PROSECUTE. 

^T^HRRB  the  sanction  to  a  prosecution  accorded  under  s.  169,  Code  of  Criminal  Pro* 
cedmSj  (AA  XXV.  of  1861),  corresponding  with  s.  195  of  the  new  Code  of  Criminal 
Ptootdte  (AA  X.  of  1882),  extended  only  to  one  of  the  persons  charged,  the  High 
Coiiit^^dashed  the  commitment,  and  directed  the  discharge  of  the  persons  to  whom  the 
iKneriba  did  net  apply. — Queen  v.  Woodurnul  Singh,  10  W.  R.  24A.  [Phear  and 
Hobtotae,  J].    Aug.  4,  1868.] 

A  CoULECTOR,  to  whom  an  application  is  made  for  a  new  stamp  under  cl.  2;,s.  50,  Art 
X  of  |Kl6fl,doet  not  sit  as  a  Court,  Civil  or  Criminal,  and  the  application,  therefore,  not 
ibeiBgJI  ^bcuoient  given  in  evidence  in  any  proceeding  of  a  Court,  s.  170  of  the  Code  of 
^C^m^  Procedure  (A6t  XXV.  of  186 1),  corresponding  with  s.  195  of  the  new  Code  of  j 

Crin^OBl  Procedure  (A6t  X,  of  1882),  does  not  apply  to  such  a  case. — Queen  v.  Gour 
UlHIiai  Sein,  u  W.  R.  48  ;  3  B.  L.  R.,  A.  Cr.,  6.     [Norman  and  Jackson?  JJ.     May  5 

In  a  case  against  the  accused  under  s.  211,  Penal  Code,  the  Joint-Magistrate,  in  the 
coi«^e4f  iHi^  trial,  altered  the  charge  from  a  private  one  under  s.  21 1  to  a  public  one  under  ^ 

».  I&l^':|iid  convicted  the  accused  on  the  fa6ls.     There  being  no  sanction  to  prosecute  under 
'%.  i^  tfce  Sessions  Judge  referred  the  case  to  the  High  Court.     The  High  Court  altered 
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the  conviction  to  one  under  s.  2i  i,  as  the  ace 
OjHA^w.  Rajkumar,  7  B.  L.  R.  Tgn  ;  13  W.  R.  < 

Sanction  was  given  by  the  Magistrate  i 
against  the  defendant  for  having  made  a  fals< 
gistrate  dismissed  the  complaint  on  the  grou 
prosecute  for  three  months  after  the  sanction  1 
power  to  dismiss  the  complaint.-- Pro.)  Jan.  § 
tion  shall  remain  in  force  for  more  than  six  m< 
Crim.  Pro.  Code  (Aa  X.  of  1882),  s.  195. 

The  words,  "  appellate  judgment  of  acqi 
sponding  with  s.  4J7  of  Act  X.  of  iSgaTw 
Appellate  Court  by  wliich  a  conviction  is 
station  is  not  mAe  before  any  Civil  or  Crimi 
tion  for  it  does  not  require  the  sanction  of 
Procedure,  corresponding  with  s.  195  of  the  1 
1882). — Govt,  of  Bengal  v.  Gokool  Chi 
and  McDonell,  J  J.    Aug.  10,  1875.] 

Where  sanction  has  been  given  under  s 
s.  iQg  of  Act  X.  of  1882)  by  a  Deputy  Magis 
bringing  a  false  charge,  and  such  sanction 
Distria  Magistrate  to  take  up  the  case  unde 
with  s.  ij^jLgf  thtf>  A^  of  tftfty^  without  comp 
712.     [Jackson  and  idflenTiam,  J  J.     Dec.  2, 

A  charge  of  theft  was  made  before  the  ] 
resulted  in  the  charge  being  found  by  the  polic 
was  repeated  in  a  complaint  before  the  Magis 
handed  over  to  the  Sub-Deputy  Magistrate,  w 

^be  Magistrate  directed  the  police  to  enter  th 
formal  dismissal  of  the  petition  of  the  compl 
a  counter-prosecution  under  ss.  211,  182,  and 
and  the  case  sent  to  the  Deputy  Magistrate  f 
on  the  ground  that  the  sanction  of  the  Magisti 
(i)  no  judicial  investigation  as  to  the  origina 
plaint ;  and  (3)  the  witnesses  produced  by  th 
Held  thaUhe  Deputy  Magistrate  was  bound. 
Qourt  as  valid,  and  to  leave  the  accused  to  qi 
vised ;  that  a  prosecution  may  be  maintained  ii 

^  or  contained  in  a  complaint  which  has  been  ( 
cedure  Code  (Act  X.  of  1872),  correspondinj 
Procedure  (Act  X.  of  1882),  although  there  \ 
accordingly  the  Deputy  Magistrate  ought  to 
NissA  BiBBB  V.  Sheik  Erad  Ali,  4  C.  L.  R, 
1879.] 

B  charged  certain  presons  before  a  polic 
by  the  police  to  the  notice  of  the  Magistrate 
to  investigate  into  the  truth  of  such  charge, 
false,  such  Magistrate  took  proceedings  agai 
of  an  offence,  an  offence  punishable  under  s. 
of  that  offente.  Held  that,  as  such  false  c 
Magistrate,  the  offence,  of  making  it  was  no 
and  the  provisions  of  ss.  468  and  473  of  A61 X. 
of  1882)  were  inapplicable,  and  such  Magistr 
nor  was  his  sanction  or  that  of  some  superior  C 
Empress  v.  Kashmiri  Lai  (I.  L.  R.,  i  All.  6s 
C.J.,  on  the  careless  manner  in  which  the  chj 
Baldeo,  I.  L.  R.,  3  All,  322.     [Stuart,  C.J., 

A  SANCTION  for  a  prosecution  for  makin 
Code,  without  hearing  all  the  witnesses  who 
charge  wishes  to  produce,  is  illegal.    The 
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Dt  at  any  stage  of  the  case. — Empress  v.  Shibo  Bbhara,  I.  L.  R.,  6  Cal.  584 ; 
^fL  065.  [Mitter  and  Maclean,  JJ.    Jan.  20,  1881.] 

BRB  being  noUiing  in  the  law  requiring  that  sanction  to  prosecute  under  s.  211  of 

1  CodePsboufd  only  be  granted  upon  application  by  a  private  prosecutor,  a  Dis- 

^istrate  is  competent,  under  s.  468  of  the  Code  of  Criminal  Procedure  (Act  X. 

j),  corresponding  with  s.  log  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of 

1  his  own  motion,  to  airect  a  prosecution  where  a  complaint  has  been  entertained 

Bnd  to  be  false  by  a  Magistrate  subordinate  to  him.    There  being  no  abetment  of 

\  alter  it  has  been  committed,  a  person  cannot  be  convicted  of  abettine  the 

f  ihstituting  a  false  charge,  on  evidence  which  shows  only  that  he  gave  evidence 

^„  t  of  a  charge  found  to  be  false.     Duty  of  Judge  in  charging  a  jury  discussed. — 

tMATTaR  OF  JuGUT  MoHiNi  Dassi,  io  C.  L.  R.  4.   [McDouell  and  Tottenham,  J  J. 

1881.] 

( competent  for  a  Court  which  has  granted  sanction  to  prosecution  under  s.  1^5  of 

dinat  Procedure  Code  to  give  a  fresh  sanction,  if  the  one  previously  granted  has 

Fby  eTRux  of  time.    The  limitation  of  six  months  mentioned  in  s.  195  means  that  a 

rate  shall  not  take  cognizance  of  a  case  under  a  sanction  which  is  more  than  six 

kold,  notthfltthe  whole  prosecution  must  be  completed  within  that  period.     Held 

,  where  sanction  to  a  prosecution  had  been  granted  under  s.  195,  and  the  prose- 

d  been  instituted,  and  the  Magistrate,  i  n  consequence  of  evidence  of  the  complainant 

J  procurable,  had  ordered  "  the  case  to  be  shelved  for  the  present,"  andthecom- 

»  after  the  six  months  mentioned  in  s.  195  had  expired,  applied  to  the  Magistrate 

I  the  proceedings,  that  it  was  competent  for  the  Magistrate,  having  once  taken 

Dce  of  the  case,  and  it  stilt  remaining  on  his  file  undetermined,  to  take  it  up  again 

[moment,  and  proceed  with  the  prosecution  without  fresh  sanction. — In  the  Matter 

&B  Singh  v,  Debi  Prosad,  I.  L.  R.,  6  All.  45.     [Straight,  Offg.  C.J.    July  28, 

f  agistrate  of  the  first  class,  after  considering  the  result  of  an  investigation  of  a 
IJcer  under  s.  202  of  the  Code  of  Criminal  Procedure,  dismissed  a  complaint  as  false, 

1  an  order  sanctioning  the  prosecution  of  the  complainant  for  an  offence  punisn^ 
er  ^  '}i  I  of  the  Penal  Code,  and  directed  a  Third-class  Magistrate  to  hold  a  pre- 
'  inquiry,  the  oftence  being  cognizable  by  the  Court  of  Session  only.     Held  that, 

iwas  no  application  before  the  First-class  Magistrate,  for  sanction  to  prosecute,  the 
ast  be  taken  to  be  a  complaint  made  by  the  said  Magistrate,  and  therefore,  under 
the  Code  of  Criminal  Procedure,  the  Third-class  Magistrate  had  no  jurisdiction 

|[any  inquiry.  Held  also  that  the  First-class  Magistrate  ought  to  have  held  a  pre- 
f  inquiry  under  s.  476  in  order  that  the  complainant  might  have  an  opportunity  of 
tthe  truth  or  ^na/c/es  of  the  complaint. — Queenv.Chandramma,  I.  L  R.,  7  Mad. 
rnrner,  C.J.,  and  Muttusami  Ayyar,  J.    Oct.  26,  1883.] 

|yROSBCUTioN  of  a  charge  under  s.  211  of  the 'Penal  Code  should  not  be  granted 
195  of  the  Criminal  Procedure  Code  as  a  matter  of  course,  but  only  when  the  com- 
rcan  satisfy  the  Court  that  the  interests  of  justice  require  a  prosecution,  and  there 
og  primd- facie  case  against  the  accused.  Held  therefore,  where  S,  who  had  been 
sthe  Court  of  Session  for  an  offence,  and  acquitted,  applied  to  the  Court,  in 
|l>f  the  criminal  proceedings  which  had  been  instituted  against  him,  for  sanction  to 
^  I  G  for  abetment  of  an  offence  under  s.  21 1  of  the  Penal  Code,  and  the  Sessions 
nted  the  sanction,  and  there  was  nothing  on  the  record  of  the  criminal  case  or 
e*s  proceedings  to  show  on  what  grounds  G  was  accused  of  abetting  a  false 
LOT  00  what  grounds  the  Judge  gave  the  sanction  ;  that,  before  the  Judge  gave  the 
,  he  should  have  satisfied  himself,  by  examination  of  S  or  other  inquiry,  whether 
tSfiient  grounds  in  fact  for  accusing  G,  and  whether  there  were  good  frimd-facie 
I  for  suspecting  G  of  abetting  a  false  charge,  and  permitting  a  prosecution .^In  the 
\09  Gauri  Sahai,  I.  L.  R.,  6  All.  114.     [Oldfield.  J.     Nov.  23,  1883.] 

RiCT  Court  has  jurisdiction  un-ler  s.  195  of  the  Code  of  Criminal  Procedure 
'  of  1882)  to  revoke  oi;grant  a  sanction  granted  or  refused  by  a  SuboAiinate  Judge's 
^VtNKAT.N  V.  Muttusami,  I.  L.  R.,  7  Mad.  314.  [Turner,  C.J.,  and  Brandt,  J. 
,  1884.] 

Mction  to  prosecute,  when  applied  for  subsequently  to  the  termination  of  the  pro* 

•^m  course  of  which  the  offence  is  alleged  to  have  been  committed,  ought  not  to 

i,  unless  the  person  against  whom  the  sanction  is  applied  for  had  had  notice  of 
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thd  application  and  an  opportunity  of  being  h^ard.— Abbilarh  Singh  v.  Khub  Lau,Vl 
R.,  loCal.  I  ICO.     [Field  and  Norris,  JJ.    Aug.  19,  1884.]    But  see  the  following  nilbg^- 

No  notice  is  necessary  to  the  person  against  whom  it  is  intendicd  to^iroceed  biftfe 
the  Court,  before  which  the  alleged  oflPence  has  been  commit(ed,«canf  under  s.  195  of-th^ 
Criminal  Procedure  Code,  sanction  a  complaint  being  made  to  a  Magistrate  regardivgltaie 
of  the  offences  specified  in  that  section. — In  the  Nf  atter  of  Krishna.nuno  Das;  KassH- 
NANUND  Das  v.  Hari  BfeRA,  I.  L.  R.,  12  Cal.  58.  ^Pigot  and  O'Kinealy,  JJ.  Sep.  22. 
1885.]  "  '  ^ 

When  Subordinate  Courts  grant  sanction  to  prosecute  under  s.  195  of  th6  Crijaittal 
Procedure  Code,  it  is  incumbent  on  them  so  to  frame  the  proceeding's  before  them  «i to 
enable  the  High  Court  to  satisfy  itself  from  the  record  whether  the  application  for  saac- 
tion  has  been  properly  granted  or  not.  A  Magistrate,  in  disposing  of  a  charge  of  th«ft. 
delivered  the  following  judgment :  "  The  charge  of  theft  of  doors  and  windows  ii  00c 
proved  at  all  against  the  accused.  They  are  acquitted."  There  was  no  further  recoM  of 
the  proceedings.  Immediately  on  the  judgment  being  delivered,  the  pleader  a|kpearH|g,for 
the  accused  appUed  for  sanction  to  prosecute  the  complainant  under  ss.  i8a  and  211  of  the 
Penal  Code.  The  Magistrate  refused  to  hear  the  application  then,  on  ti^e  ground  tint  It 
was  not  the  proper  time  fixed  by  him  to  hear  applications.  The  attorney  for  the  compialoaot 
who  had  expressed  his  willingness  to  have  the  application  heard  and  disposed  of  thent  and 
then,  intimated  that  he  was  prepared  to  show  cause  why  sanction  should  not  be  granted,  and 
asked  that  notice  of  any  future  applicat'on  might  be  given  to  the  complainant.  The  accused 
renewed  the  application  the  following  day  without  notice  to,  and  in  the  absence  of,  the  coin- 
plainant  or  his  attorney,  and  the  Magistrate  granted  the  sanction  asked  for.  On  an  ap- 
plication to  the  High  Court  to  revoke  the  sanction,  held  that  the  Magistrate  did  nol  ex- 
ercise a  proper  discretion,  under  the  circumstances,  in  neglecting  to  give  the  complala^ot 
notice  of  the  application,  and  an  opportunity  of  being  heard.  Held  further,  thiat  the 
mere  fact  of  the  charge  laid  by  the  complainant  not  having  been  pro-^ed  was  not  to  itself 
sufficient  ground  for  granting  sanction  to  prosecute  him  under  ss.  182  and  211  of  the^eoal  • 
Cqfile,  and  as,  beyond  the  judgment  of  the  Magistrate,  there  was  nothing  on  the  aecanl  to 
^9how  that  there  were  sufficient  grounds  for  granting  the  sanction,  it  should  be  revoked. 
— KbdarNath  Das  v,  Mohksh  Chundbr  Chuckbrbutty,  I.  L.  R.,  16  Ca}.66f .  [PrioBep 
and  Hill,  JJ.    May  13,  1889.] 

Where  a  Deptity  Commissioner  issued  a  sanction  to  prosecute  the  accused  apo»  an 
express  application  made  on  behalf  of  a  certain  person  against  whom  a  charge  of  torture 
had  been  made,  and  which  he  found,  for  reasons  stated  in  his  judgment,  to  be  fais^  hdd 
taking  the  order  to  have  been  one  made  under  s.  195  of  the  Code  of  Criminal  Prooednre. 
that  it  was  a  proper  sanction,  inasmuch  as  it  was  given  to  a  contemplated  prosecutlm  by 
(,  a  definite  person.  Semble,  on  the  supposition,  that  the  order  was  one  under  s.  476  of  the 
Criminal  Procedure  Code,  that  it  wa»  not  necessary  for  the  validity  of  an  order  under  that 
Section  that  there  should  be  any  evidence  on  the  record  contradicting  the  case  whicli  was 
tTiought  to  be  false,  or  that  there  should  be  a  preliminary  inquiry.  Although  it  may  a«me-* 
times  weH  be  that  a  preliminary  inquiry  ought  to  be  held,  the  adoption  of  a-rigici  role  tn 
that  effect  is  neither  rendered  imperative  by  the  law,  nor  is  it  desirable.  In  ike  Matter 
of  Mutty  Lall  Ghose  (I.  L.  R.,  6  Cal.  308),  The  Queen  v.  Baijoo  Lall  (I.  L.  R.,  i  CaL^So). 
and  Khepu  Ndth  Sikdar  v.  Girish  Chunder  Mukerjee  (I.  L.  R.,  16  Cal.  370)  referred  t|». and . 
distinguished. — Bapbram  Surma  v.  Gouri  Nath  Dutt,  I.  L.  R.,  20  Cal.  474  fpigol 
and  Hill,  JJ.    Nov.  2,  1892.] 

The  proceeding  under  s.  195  of  the  Code  of  Criminal  Procedure,  by  whk^  an  otAtt 
granting  or  refusing  to  grant  sanction  to  prosecute  may  be  set  aside,  is  a  proceeding  in 
revision,  and  not  by  way  of  appeal. — Mehdi  Hasan  v.  Tota  Ram,  I.  L.  R.,  1$  Alt  61. 
[Knox,  J.    Nov.  19,  1892.] 

A  COMPLAINT  was  made  before  a  Magistrate  which  involved  a  charge  of  d^colt; 
against  the  accused  person  and  others.  The  Magistrate,  in  dealing  with  the  cascy  pro- 
ceeded under  s«209  of  the  Code  of  Criminal  Procedure,  and,  finding  no  case  of  dacoity /r»ai;i 
facie  established,  proceeded  to  frame  charges  under  s.  254  of  the  Code,  chargine  thie  ar- 
.cused  with  offences  under  ss.  380  and  448  of  the  Penal  Code,  W^.,  theft 'in  a  buiidtng  and 
criminal  trespass.  Having  heard  the  whole  of  the  evidence,  he  then  acquitted  the  accused 
under  s.  258  of  the  Code,  and  gave  him  sanction  under  s.  195  to  prosecute  the  e^ymWin- 
ant  under  s.  211  of  the  Penal  Code.  The  complainant  then  applied  to  the  Sessiott«)ii^ 
to  revoke  that  sanction.    The  Sessions  Judge  proceeded  to  consider  the  whole  rase,  and 
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• 
hndit^  that  a  proper  inquiry  had  not  b«en  made,  and  all  evidence  available  not  taken*  and 
that,  had  this  been  otherwise,  a  Sessions  case  might  have  been  established,  directed  the 
Magistrate  to  bold  a  further  inquiry,  and  to  proceed,  in  accordance  with  the  result  o{  such 
inqatry,  either  t9  commit  the  accused  to  the  Sessions,  or  grant  the  sanction,  as  the  case 
might  be.  Held  that  th^  Sessions  Judge  had  exercised  a  jurisdiction  not  vested  in  him 
by  law.  .Acting  as  a  Revision  Court,  he  could  send  for  the  record  for  any  purpose  men- 
tioned in  s.  436,  but  he  was  not  competent  under  s.  436  to  direct  a  fresh  inquiry,  inas- 
much as  the  accused  had  not  been  improperly  discharged  of  an  offence  triable  exclusively 
by  a  Court  of  Session,  t«ut  had  been  acquitted  of  an  offence  within  the  Magistrate's  juris- 
diction. Ti;re  Sessions  Judge  had.  in  fact,  exercised  the  jurisdiction  vested  in  him  as  an 
Appellate  Court  under  s.  423  as  if  an  appeal  had  been  presented  to  him  from  an  order  of 
jnacqnittal ;  such  powers  in  revision  cases  are  only  conferred  on  the  High  Court. — Baiia- 
MATH  Pandev^.  Gauri  Kanta  Mandal,  1.  L.  R.,  20  Cat.  633.  [Prinsep  and  Ameer  All, 
Jj,    Feb.  3,  1893.] 

A  Head  Assistant  Magistrate  sanctioneda  prosecution  under  the  Criminal  Proce- 
dure Cbde,  s.  ^95,  on  the  charge  of  .preferring  a  false  complaint,  and  forwarded  his  proceed- 
ings to  the  Deputy  Magistrate  of  another  division  of  the  district  who  ordinarily  had  no 
jarisdiction  to  try  offences  committed  in  the  division  under  the  Head  Assistant  Magistrate, 
Ileldlhat  the  Deputy  Magistrate  had  jurisdiction  to  try  the  charge. — Queen-Empress  v. 
Nagappa,  I.  L.  R.,  16  Mad.  461.     [Shephard  and  Best,  JJ.     Mar.  28,  1893.] 

S.  195,  Criminal  Procedure  Code  (Act  X.  of  1882),  runs  as  follows  : — 

No  Court  shall  take  cognizance — 

{p)  of  any  offence  punishable  under  ss.  172  to  188  (both  inclusive)  of  the  Indian  Penal 
Code, except  with  the  previous  sanction,  or  on  the  complaint,  of  the  public  servant  con- 
cerned, or  of  some  public  servant  to  whom  he  is  subordinate ; 

(^  of  any  offence  punishable  under  s.  193,  194,  195,  196, 199,  200,  205,  206,  207,  208^ 
.  209,  aio,  311,  or  328  ot  the  same  Code,  when  such  offence  is  committed  in,  or  in  relation 
to,  any  p%>ceeding  in  any  Court,  except  with  the  previous  sanction,  or  on  the  complaint, 
o(  sadi  Court,  or  of  some  other  Court  to  which  such  Court  is  subordinate ;  ^^ 

(f)  of  a«ty  ciff ence  described  in  s.  463,  or  punishable  under  s.  471,  475,  or  476  of  the 
^ameCode,  when  such  offence  has  been  committed  by  a  party  to  any  proceeding  in  any 
Court  in  respect  of  a  document  given  in  evidence  in  such  proceeding,  except  with  the  pre- 
vious sanction,  or  on  the  complaint,  of  such  Court,  or  of  some  other  Court  to  which  such 
Court  is  subordinate. 

The  sanction  referred  to  in  this  section  may  be  expressed  in  general  terms,  and  need 
not  aaaie  the  accused  person  ;  but  it  shall,  so  far  as  practicable,  specify  the  Court  or  other 

place  in  which,  ai"d  the  occasion  on  which,  the  offence  was  committed. 

* 

When  sanction  is  given  in  respect  of  any  offence  referred  to  in  this  section,  the  Court 
taking  cognizance  of  the  case  may  frame  a  charge  of  any  other  offence  so  referred  to  which 
is  disclosed  by  the  facts. 

Any  sanction  given  or  refused  under  this  section  may  be  revoked  or  granted  by  any 
authority  to  which  the  authority  giving  or  refusing  it  is  subordinate;  and  no  such  sanction 
i^hall  osmiLio  in  force  for  more  than  six  months  from  the  date  on  which  it  was  given. 

For  the  purposes  of  this  section,  every  Court,  other  than  a  Court  of  Small  Causes. 
sHrII  oetleemed  to  be  subo^'dinate  only  to  the  Court  to  which  appeals  from  the  former 
Court  ordinarily  lie. 

The  Courts  of  Small  Causes  in  the  Presidency-towns  shall  be  deemed  to  be  subordi- 
nate to  the*  High  Court,  and  every  other  Court  of  Small  Causes  shall  be  deemed  to  be 
subordinate  to  the  Court  of  Session  for  the  Sessions  Division  within  which  such  Court 
issitaate. 

charging  on  suspicion.  * 

NiHALA  informed  a  police-sergeant  that  a  burglary  had  been  committed,  and  that  he 
^aspected  Ramkis)ien.     In  consequence  of  this  information,  Ramkishen's  premises  were 
searched,  and  some  property  belonging  to  Nihala  was  found.     Ramkishen  was  arrested,  ' 
Imt  oy^investigatton  the  Magistrate  found  that  Nihala  had  himself  placed  the  property  s 

where  tt  was  discovered      Ramkishen  was  accordingly  discharged,  and  he  then  brought 
a  charge  against  Nihala  under  s.  211,  who  was  committed  to  the  Deputy  Commissioner 
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for  trial,  but  acquitted  on  the  ground  that  he  (Nihala)  had  never  made  any' charge  af^iast 
Ramkishen,  but  had  merely  stated  that  he  suspected  him.  On  the  revision  side,  tbeCUrf 
Couit  held  that  the  facts  disclosed  an  offence  under  s.  2ii,  and  directed  a  ne 
Crown  v.  Nihala,  Panj.  Rec.,  No.  14  of  1872.  -         « 

Where  a  person,  who  is  interested  in  the  matter,  or  has  A  certain  official 
bility,  says  to  a  police-officer,  *'  A  tells  me  that  X  has  committed  a  certain  offence,  m^  B 
and  C  confirm  the  statement,  and  I  accordingly  suspect  X,"  and  follows  up  that  ilate<Miiy 
bv  an  application  to  have  X's  house  searched,  he  prefers  a  charge  against  X.  Mwatk 
charge  oe  false,  he  may  be  convicted  under  s.  2ti  of  the  Penal  Code. — Qubkn  «.  HinMO* 
MAN  Lall,  19  W.  R.  5.     [Jackson,  J.     Dec.  4,  1872.] 

A  statement  made  to  the  police  of  a  suspicion  that  a  particular  person  had  ooi&- 
mitted  an  offence  is  not  a  "  charge  "  within  the  meaning  of  s.  21 1  of  the  Peaal  CoA^  fwc 
does  it  amount  to  the  institution  of  a  criminal  proceeding,  and  the  person  nnalriag  te 
statement  cai^ot,  on  the  suspicion  being  proved  to  be  unfounded,  be  convict ei^lJir 
that  section.— In  the  Matter  of  Bramanund  Bh attach erjeb,  8  C.  L.  R.  233.  {Poa^- 
tifex,  Mitter,  and  Maclean,  J  J.    Mar.  10,  1881.]  ^  *■' 

The  principle  of  the  following  ruling,  which  was  one  delivered  und^  s.  182  (rfHieftwil 
Code,  would  also  apply  to  s.  21 1  of  the  same  Code  :  "  S  182  of  the  Penal  Code  nugl  tt 
read  as  an  entire  section,  and,  when  so  read,  it  applies  to  those  cases  in  which  thm  ftfpt 
are  induced,  upon  information  supplied  to  them,  to  do  or  omit  to  do  something  whiili  WSJIA 
affect  some  third  person,  and  which  they  would  not  have  done  had  they  known  tiM  tatib 
of  the  matter  laid  before  them.    The  facts  of  the  case  appear  in  the  following  ja^P***^ 
which  is  reproduced  in  full:  '  Petheram,  C.J. — We  think  that  this  rule  must  be  mdt^ 
absolute  to  set  aside  the  conviction.    The  facts  of  the  case  are  that  a  person  went^meoe 
occasion  and  informed  the  police  that  he  had  been  robbed  in  the  street  of  a  shawl,  b«t  in 
the  statement  which  he  made  to  the  police  he  did  not  indicate  any  particular  peaon  or 
^describe  any  person  in  such  a  way  as  by  any  possibility  could  be  supposed  to  impOofettaBy 
^one  as  the  person  who  committed  the  robbery.     All  he  said  was  that  he  was  nMed  fay, 
a  person  whom  he  did  not  see.     So  that  in  the  statement  that  he  made  he  did  nq^  ufmB^y 
thing  to  cast  suspicion  on  any  one  in  particular.     Under  these  circumstances,  time  wai  no 
offence  within  the  meaning  of  s.  182  of  the  Penal  Code.    That  section  p;rovj4«s  tiaft  ttiy 
person  who  gives  any  information  to  a  public  servant  with  the  intention  of  indoc^i^kM 
to  put  his  powers  in  force  to  the  injury  or  annoyance  of  any  person,  or  to  do  or  <Mnit  any- 
thing which  such  public  servant  would  not  have  done  or  omitted  to  do  if  the  true  sMeoi 
facts  respecting  which  such  information  was  given  had  been  known  to  him,  shall  be|MnH 
ished  in  a  certain  way  there  specified.    As  it  seems  to  us,  that  section  must  be  nad  asa 
whole,  and,  taken  as  a  whole,  we  think  it  applies  to  those  cases  in  which  the  police  ate  in- 
duced, upon  the  information  supplied  to  them,  todoor  omit  to  do  something  whidllttighl 
affect  some  third  person,  and  which  they  would  not  have  done  if  they  had  known  ttetne' 
state  of  things.     Upon  the  information  which  was  given  to  these  police- constables,  aA  that 
they  could  be  justified  in  doing  ws^  to  examine  the  informant  as  to  what  had  happened  to 
him,  and  then  make  such  inquiries  as  the  result  of  that  examination  might  render  4e«ra' 
able,  but  they  would  have  no  right  to  interfere  with  any  one  or  search  any  one's  hooie, be- 
cause  there  w6re  no  circumstances  brought  to  their  knowledge  by  the  informatk^i  «1bick 
this  man  gave  which  entitled  them  to  suppose  that  any  particular  individual  was  jpJlyot 
any  offence.     Under  the  circumstances,  the  most  that  the  statement  of  the  irnrTrdaiUPmi^i 
to  is,  that  it  was  untrue,  and  was  made  for  the  purpose  of  hoaxing  the  police.  No  donbt, 
that  is  a  very  wrong  thing  for  any  man  to  do.     In  the  first  place,  it  is  wrong  to-tell  Iie»; 
and,in  the  second  place,  it  is  extremely  wrong  to  take  up  the  time  of  Govemmeni  servants 
by  putting  them  to  useless  inquiries  under  circumstances  of  this  kind  ;  but  I  do  not  Uunk 
myself  that  such  conduct  comes  within  the  meaning  of  this  section,  or  amounts  lO- any^ 
thing  motk  than  a  hoax,  for  which  no  punishment  is  provided  by  the  Code.  Under  these 
circumstances,  we  cannot  make  a  crime  when  it  is  not  made  one  by  the  Code,  or  prowk 
a  punishment  for  it.    The  rule  will,  therefore,  be  made  absolute  to  set  aside  the  ^ttnvio- 
tion ;  the  prisoner  will  be  discharged." — In  the  Matter  of  Golam  Ahmed  Kazi,  t.  L.  R., 
14  Cal.  314.  •  Tetheram,  C.J.,  and  Beverley,  J.     Feb.  19,  1887.] 

PUNISHMENT  FOR  MAKING  FALSE  CHARGE. 

A  PRISONER  convicted  under  the  second  clause  of  s.  211  of  the  Penal  Code  shoald  be 
sentenced  to  imprisonment,  with  or  without  fine,  and  not  to  fine  alone. — Reg?«.'*  Rama 
UN  Rabhaji,  t  Bom.  H.  C.  R.  34.    [Forbes  and  Warden,  JJ.    Aug.  5,  1863.3 
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Discussion  as  to  the  punishment  sufficient*for  women  charged  with  bringing  a  false 
cteveof  dacoity. — Quben  v.  Nathoo  Doss,  3  W.  R.  i  2.  [Campbell,  Jackson,  and  Glover, 
JJ.   May  i5i  1865]      ^  •  --^ 

. Tas offence  df  makinga  false  charge,  and  the  offence  of  intentionally  giving  false 
evldcooe,  are  not  cognate  offences,  or  parts  of  the  same  offence,  but  may  be  punished 
sepwitely.^— Queenv.AbdoolAzeez,  7  W.  R.59.  [Kemp  and  Glover,  JJ.  April  27, 1867.] 

Remarks  on  the  comparatively  light  sentence  passed  without  any  reason  in  a  case 
wliei)^  a  false  charge  of  mtirder  was  preferred  and  persisted  in. — Queen  v.  Pbelumloll 
PuDomnf,  7  W.  R.  75.     [Seton-Karr,  J.     May  28,  1867.] 

Wbcre  no  criminal  proceeding  is  instituted  on  a  false  charge  of  an  offence  of  the    ^ 
nature  described'in  the  latter  part  of  s.  211  of  the  Penal  Code,  the  person  making  such 
dbigeispiinishable  only  under  the  first  part  of  that  section. — Empress  v.  Parahu,  I.  L. 
*nS  Wl.  598.    [Brodhurst,  J.     May  22,  1883  ]     Concurs  in  Empress  v.  Pi^im  Rat,  I.  L. 
11,5  Alt  215.^ 

Where  the  accused,  who  was  a  head-constable,  was  found  guilty  of  making  a  false 
^Atmvaniaar  s.  2ii,^nd  of  giving  false  evidence  under  s.  193  of  the  Penal  Code,  and  the 
SmwO^  Ji><Ige  passed  sentences  of  three  months'  simple  imprisonment  for  each  offence, 
nd,4Ahig  into  consideration  the  accused's  past  conduct,  directed  thatthe  sentences  should 
T»  eODcnrrently,  held  that  the  sentences  were  inadequate  and  illegal.  Accordingly,  the 
Mriteftoes  were  enhanced  to  three  months'  rigorous  imprisonment  for  each  offence ;  and,  as 

elswo- offences  were  distinct,  the  High  Court  directed,  under  s.  35  of  the  Criminal  Pro- 
wt  Code  (Act  X.  of  1882),  one  sentence  to  commence  after  the  expiration  of  the  other. 
Oumm  V.  Addool  Azeea  (7  W.  R.  59)  followed. — Quben-£mpress  v.  Pir  Mahomed, 
I L  R.,  10  Bom.  254.     [Birdwood  and  Jardine.  JJ.     Dec.  10,  1885.] 

I      212*  Whenever  an  offence  has  been  committed,  whoever  harbours  or  con«  Ct.  of  S«s., 
}  ifa>t,....:^..         «  _i^        ceais  a  person  whom  he  knows  or  has  reason  to    ^^'  ^^'** 
I  nv^otfw  ao  offender-,    ^^j.^^^  ^^  ^^  ^y^^  offender,  with  the  intention  of  ?If  ^uSk 

f3$mix^  htm  from  legal  punishment,  shall,  if  the  offence  is  punishable  with  ^^nizable* 
ff ««^  offeJIce;  ^^^^^>  ^e  punished  with  imprisonment  of  either  de-  ^^te^; 

scripiion  for  a  term  which  may  extend  to  five  years,  Not  como 
pA  ikdl  also  be  liable  to  fine : 

ia4>lf  the  offence  is  punishable  with  transportation  for  life,  or  with  im-     ditto. 
I  llM>i^^>kble  with  transport-    pnsonment  which  may  extend  to  ten  years,  shall  be 
pST^J^  or  with  impri-    punished  with  imprisonment  of  either  description  for 
MMWtft  fj^tr^-^  a  term  which  may  extend  to  three  years,  and  shall     " 

I,  also  be  liable  to  fine  ;* 

and,  if  the  offence  is  punishable  with  inprisociment  which  may  extend  to  Presv.  Mag. 
^  9P^^  ^d  not  to  ten  years,  shall  be  punished  with  imprisonment  of  the  de-  ^3^^^!^  ^^ 
IcripAy^'pfOvided  for  the  offence  for  a  term  which  .may  extend  to  one-fourth  Court  by 
iut  6t  Oir  longest  term  of  imprisonment  provided  for  the  offence,  or  with  fine,  which  ofreoGe 

\^^:  SS^. 

''/Offence '  in  this  section  includes  any  act  committed  at  any  place  out  ^?,"?"^* 


kf  MtMi  India,  which,  if  committed  in  British  India,  would  be  punishable  ^J^^- 
Bi^cr  any  %l  the  following  sections,  namely,  302,  304,  382,  392,  395.  34W,  395> 
^yW%%^l  3V9. 401,  435.  43^.  449»  45o>  457>  4s8,  459»  ^^^  460;  and  every 
idi  UX  sball,  for  the  purposes  of  this  section,  be  deemed  to  b&  punishable 
ti  if  the  accused  person  had  been  guilty  of  it  in  British  India.^'* 

M$ccepti0n,—sT\k\%  provision  shall  not  extend  to  any  case  in  whith  the  har- 
kHtrt)r!c<mcealinent  is  b^^hehusband  ^  wife  of  the  offender,    mjt 


-V^w- 


*  This  definition  of  "  offence  "  has  been  inserted  by  A61  III. 
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proceeding  against  any  person  for  the  pnif»oee  of  bringing  him  to  legal  pnnish- 
If  actutal  offence  ment,  shall,  if  the  offence  is  punishable  with  death, 

^^    .  ,   '    •         be  punished  with  imprisonment  of  either  descriptioQ 
for  a  term  wb'ich  may  <ixtend  to  seven  years,  and  shall  also  be  liable  to  fine ; 

and;  if  the  offence  is  punishable  with  transportation  for  life,  or  with  tmpri-  ^t^  Sei., 
If  ptolshable  with  trans;    sonment  which  may  extend  to  ten  years,  shall  be^T^f^'j^ 
porta&m  for  life,  or  with  iifk-    punished  with  imprisonment  of  either  description  for  class. 
P*^**"*"*"  •*  a  term  which  may  extend  to  three  years,  and  shall 

also  be  liable  to  fine ; 

and. 


offiettoi^for  at( 


may  extend  to  one-fourth  part  oFthe  longest  term  of  i>y"' 

imprmiunent  provided  for  the  offence,  or  with  fine,  or  with  both.  offence  trisWe. 

ti  Exertion.— T\it  provisions  of  sections  2 1 3  and  2 1 4  do  not  extend  to  any 
use  b  wnicETte  offence  may  lawfully  be  compounded.*  ^"^      ' 


In  this  section  the  word  "  offence  "  denotes  a  thing  punishable  under  this  Code,  or 
«adtr  any  special  or  local  law  as  defined  in  this  Code. — ^S.  40,  Penal  Code. 

A  WARRANT-CASE,  of  a  nature  not  compoundable  under  s.  214  of  the  Penal  Code,  was 
H^Bsntased  "  on  the  parties  coining  to  an  amicable  settlement.  Held  that  the  "  dismissal" 
iras  equivalent  to  a  discharge  under  s.  215  of  the  Code  of  Criminal  Procedure,  and 
tte  composition  did  not  affect  the  revival  of  the  prosecution,  if  that  should  otherwise  be  .  . 
teigfe^  necessary  or  expedient. — Reg.  v,  Dbvama,  I.  L.  R.,  i  Bom.  64.  [West  and  Na- 
Utet  Haridas,  Jj.    Dec.  8,  1875.] 

\      Tva  Incused  agreed  to  give  Rs.  10  to  Saminatha  Pillai  in  consideratioa  of  his  not 
jivng  evidence  against  Kolundavelu,  who  was  charged  with  the  offences  of  house-break-  ^^ 
C|by  Right  and  theft  in  a  building.     Saminatha  Pillai  gave  evidence  against  Kolunda-  * 
wk  wlio  was;  hdVever,  acquitted.    The  accused  was  charged  under  the  Penal  Code,  s. 
bi  bit  was  acquitted.    Held  that  the  acquittal  was  right.— Queen-Empress  v.  Samina- 
bKk,  t  L  R.,  14  Mad.  400.    [Muttusikii  AyyaTaWS  rm9t;Tf"-^T>€e:^f9goJ  -"*  -  "^ 

815.  Whoever  takes,  or  agrees  or  consents  to  take,  any  gratification  tader  ^^'  ^^' 
TaJnag  gift  to  help  to  reco  •    pretence  or  on  account  of  helping  any  person  to  re-  ^f '     '** 
britolaii  property,  &c.  cover  any  moveable  property  of  which  he  shall  have  Unoog. 

■en  deprived  by  any  offence  punishable  under  this  Code,  shall,  unless  he  uses  ^^^?^ 
Jj^Mys  m  bis  power  to  cause  the  offender  to  be  apprehended jadcpnvicted  of  ^^omo. 
petace»  Bb" punished  with  imprisonment  of  either  description  for  a  term  ^ 
Hnch  may  extend  to  two  years,  or  with  fine,  or  with  both. 

I     ^6.  Whenever  any  person  convicted  of,  or  charged  with,  an  offence,  be-  pJii!!,  Ma^., 
^Tti.fcn-.tiini  ff   A       *^8^  *"  lawful  custody  for  that  offence,  escapes  from  or  hug.  of  '*. 

tel2r«2ipeSrfn^^u^    «^ch  custody,  or  whenever  a  public  servant  in  the  «?  class/ 

e,  orwhgeapprehension    exercise  of  the  lawful  powers  of  such  public  servant,  wSlwt! 
Mea ordered—  orders  a  certain  person  to  be  apprehended  for  an  Bailable.* 

kmca^  whoever,  knowing  of  such  escape  or  order  for  apprehension,  harbours  ^ot  <^inp* 
t  coQceabihat  person,  with  the  intension  c^  preventing  him  from  bein^appre- 
nwhd,  shall  be  punished  in  the  manner  following,  that  is  to  say  : — 

if  Ihe  offence  for  which  the  person  was  in  custody  or  is  ordered  to  be  ap-  « 

Ifacasiialoff  '  prehended  is  punishable  with  death,  he  shi^  be  pun- 

I     «F»     «nc«J^  Igjj^  ^iij^  imprisonment  of  either  description  for  a 

•0  iriiidi  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine ;  «   ' 

I ^ . ^ 

j     •  nits  exception  has  been  substituted  by  Act  VIII.  of  1882,  s.  6,  for  the  one  original* 
^«nicted ;  and  the  illustrations  have  been  repealed  by  Act  X.  of  tSS2. . 
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The  definition  of  "OiTe nee"  as  given  under  section  217  should  ■  be  i 
#    •;  the  first  paragraph  of  section  216.— See  s.  23  of  Act  X.  of  i886J)OQlc 
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i^  be  deMaed  ta  be  puniihableaa  U  the  accused  peraon  had  been  guilty 

•{  k  ia  British  India.* 

• 

It  is  onljfc  necessslry  for  a  conviction  under  s.  a  17.  of  the  Penal  Code  to  show  that  the 
pinsoner  knew  that  the  person  he  released  was  in  danger  of  punishment,  and  that  the  pri- 
I  Mocr  released  such  person  with  the  intention  of  saving  him. — QueeN  v.  Abdool  Jaleel, 
W.  R.,  Sp.,  5.    [Jackson,  J.     Feb.  2,  1864.] 

<         UllDBR  the  latter  oortions  of  ss.  217  and  218,  the  a6tual  guilt  or  innocence  of  the 
I  aKbupd  offender  is  immaterial,  if  the  prisoner  believes  he  is  guilty,  and  intends  to  screen 
1dm. — Qu^N  V.  HuRDUT  Surma,  8  W.  R.  68;  3  Mad.  Jur.  53.     [Seton-Karr  and  Mac- 
phersoD,  JJ.    Sep.  7,  1867.] 
I  SiVBRA Larsons  were  apprehended  at  night-time  on  suspicion  of  havin?  committed 

^  MljUhtn  homicide.    The  pofice-ofHcer  tied  tl^m  together  by  the  hands,  and  kept  them  in 
Vl^nge  in  which  tb«y  had  been  arrested,  instead  of  at  ooce  taking  th^m  to  the  nearest 
I  pottce-Btation.     Theprisoneiis  escaped  in  the  course  of  the  night.     To  render  s.  217  appli- 
'■  ««alil«^frfa-cAn^jy^m«l  |p"««^  t^  fi^lj^yio^  :  isL  there  must  be  an  intentional  disobedience  of  a 
nileef  law ;  2t^  there  must  be  a  knowll^e  that  the  offender,  by  disobedience,  will  save 
a  person  from  wjgil  punishment.     If  the  police-officer's  intention  in  keeping  the  prisoners  * 

hi  ditt  village  was  merely  to  wait  until  it  was  more  convenient  to  start,  the  disobedience  of 
this  ntle  of  law  was  not  such  a  disobedience  as  this  section  contemplates.     In  this  case  it  '  , 

m0  held  that  the  police-officer  had  not  committed  an  offence  under  s.  217. — Reg.  v.  ^ 
WaPTtfH  ChunDi  Panj.  Rec.,  No.  x8  of  1871. 

i  Whrkb  a  village-accountant  and  a  village-munsif's  peon  had  been  convicted,  under 

I   s.  Af7  of  the  Penal  Code,  of  having  disobeyed  the  direction  of  law  contained  in  A6t  X.  of 

1874,  s.  90  (corresponding  with  aS  X.  of  1882,  s.  43),  held  that  they  were  wrongfully  con- 

viAed  as  not  bearing  the  character  which  raises  the' obligation  under.the  latter  section. 
I   Thp  j^ractlon  of  the  If w^ i^^^n^ioyed  in  s.  217,  Penal  Code,  means  a  positive  direction  ^f  -JV>HU/^  ^^(^^ 

faarmSO^B  >i  thos^  containea  inss.  80  and  go  of  the  Criminal  Procedure  Code  of  187^  (cor-      ^T      .Ovw^,^^ 
^    geeeOB^ng  with  ss.  44  ^d  il<  o^  aS  a.  ot  l««2>."an<l  cannot  be  ri\afle  fo  extend  tn  th"     <^^A>*^   /*""-^ 

UROT^Setal  obltgafBirTtrtWe^suDject  not  To  stifle  a  criminal  charge. — In  re  Ramin^U^   -tu-  P-*^^^^**   ^ 
I    Nataii^  LJ^«  ^.»  I  Mad.  266.    [Innes  and  Kernan,  jJ.     Mar.  7,  1877.] 

The  aceaatd  was  charged  under  s.  217  of  the  Penal  Code ;  but  the  charge  didgpot  dis- 

tindJy  state  what  the  direction  of  the  law  was  which  he  disobeyed,  and  how  he  disobeyed 

{   it»    H^ld  that»  when  accused  has  been  convicted  on  a  charge  expressed  in  vague  terms,  the 

I    prggecutioii  on  appeal  should  be  limited  to  the  particular  sense  in  which  the  cluirge  has  been 

I    qniinilood  at  the  trial. — Imperatrix  v.  Baban  Khan,  I.  L.  R  ,  2  Bom.  142.     fWest  and 

Piitey,  JJ.    Aug.  I,  1877] 

It  is  sufficient,  for  the  purpose  of  a  conviction  under  s.  217  of  the  Penal  Code,  that  the 
tustxaeA  has  knowingly  disobeyed  any  direction  of  the  law  as  to  the  way  in  which  he  is  tcf 
LOlfmtt  Mmself  as  a  public  servant,  and  that  he  has^one  this  with  the  intention  of  saving  a 
p€teon  from  legal  punishment ;  it  is  not  necessary  to  show  that,  in  point  of  fact,  the  person 
soUiteffded  to  he  saved  had  committed  an  offence,  or  was  justly  liable  to  legal  punishment: — 
Em*«e»8w,  Amiruddeen.I.  L.  R.,  3Cal.  412;  i  C.  L.  R.483.  [Jackson  and  Cunningliam, 
}>  P#b.  ifl,  1878.] 

SOA  Whoever,  being  a  public  servant,  and  being,  as  such  public  servant,  Ct.x>f  Ses. 
'     tthic  servant  fniming  in-    ^^^^^^^  T'^^  ihe  preparation  of  any  record  or  other  ]^^^^^,^ 
cnmcf  recoil  or  writingwith     wntmg,  frames  that  record  or  wntmg  in  a  manner  Bailable. 
iB^bal  lo^save  person   from     which  he  knows  to  be  incorrect,  with  intent  to  cause,  Not  comp. 
^Mtoi^  or  property  from    ^^  knowing  it  to  be  likely  that  he  will  thereby  cause, 
lossor  injury  to  the  public  ortn  any  person^  or  with 
uiffill  thereby  to  save,  or  knowing  it  to  be  likely  that  he  will  thereby  save,  any 
MMa  from  legal  punishment,  or  with  intent  to  save,  or  knowing  that  he  is      ' 
Bk%  IhereDy  to  save,  any~property  froni  forfeiuiie,  01^  other  charge  to  which 
ittofaMe  bylaw,  shall  be  punished  with  imprisoninent  oi  either  description 
for  a  tcrtn  which  may  extend  to  three  years,  or  with  fine,  or  with  both. 
■  ^9  .   ■  ■    -  ■  .  . , — «_ — . — . 

•  This  paragraph  has  been  Inserted  by  Af\  X.  of  1886,  s.  23. 
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OlAe.  Xhj  OFFENCES  AGAINST  PUBLIC  JUSTICE.    [Secs,  219,  2^0. 

imnfbperly  convicted,  in  respect  of  such  entcy,  of  fabricating  false  evidence  punishable 
UMer  s.  193  ol  the  Penal  Code.  Held  also  that,  such  police-officer's  intention  in  making 
such  entry  being  to  screen  himself  from  punishment,  he  was  not  punishable  under  s.  A18  of 
the  Code.— ^Jll«RBss%f.  Gauri  Sh  anker,  I.  L.  R.,  6  All.  42.     [Straight,  J.    July  24,  1883.] 

A  TRBASURY-ACCOufiTANT  was  convicted  of  offences  under  ss.  218  and  465  of  the  Penal 
Code  under  the  followine  circumstances  :  A  sum  of  Rs.  500,  which  was  in  the  treasury,  and 
was  payable  to  a  particular  person  through  a  Civil  Court,  was  drawn  out  and  paid  away 
to  QKbac  persons  by  me^s  of  forged  cheques.  After  the  withdrawal  of  the  Rs.  500,  but 
before siich<|witbdrawal  had  been  discovered,  the  representative  of  the  payee  applied  for 
payment,  xhe  prisoner  then,  upon  two  occasions,  wrote  reports  to  the  effect  that  the 
Rs.  500  in  question  then  stood  at  the  payee's  credit  as  a  revenue-deposit,  and  that  it  was  about 
to  )Jetraosttfi%d  to  the  Civil  Court.  Upon  the  first  of  these  reports,  an  order  was  signed 
^  tlb»  treasury-officer  for  the  transfer  of  the  money  to  the  Civil  Court  eonCBfnCTj'aWSTO 
ohnisach  transfer,  a  cheque  was  prepared  by  the  sale-muharrir,  which,  as  cyiginally  drawn 
op,  rdated  to  the  sum  of  Rs.  500  already  mentioned.  The  signature  of  the  cheque  by  the 
treasaryroflfi#er  was  delayed  for  some  time,  and  meanwhile  the  cheque  was  altered  by  the 
'priiofier  hi  such  a  manner  as  to  make  it  relate  to  another  deposit  of  Rs.  500  which  had  been 
mida  ■nbacqqently  to  the  above,  and  to  the  credit  of  another  person.  The  result  of  this  was 
theiiaasCerof  the  second  payee's  Rs.  500  totheCivil  Court,  as  if  it  had  been  the  first  Rs.  500, 
and  to  the  credit  of  the  first  payee's  representative.  The  prisoner  was  convicted  under  s.  465 
oftbe  Penal  Code  in  respect  of  the  cheque,  and  under  s.  2i8in  respect  of  the  two  reportsabove 
referred  to.  Held,  with  respect  to  the  charge  under  s.  465,  that  the  prisoner's  immediate  and 
more  prc4>able  intention— which  alone,  and  not  his  remoter  and  less  probable  intention, 
sboold  be  attributed  to  him — was  not  to  cause  wrongful  loss  to  the  second  payee  by  de- 
laying payment  of  the  Rs.  500  due  to  her,  though  the  act  might  have  caused  her  loss,  but 
to  conceal  the  previous  fraudulent  withdrawal  of  the  first  payee's  Rs.500;  that,  under 
tkese  circumstances,  he  could  not  be  said  to  have  acted  "  dishonestly  "  or  **  fraudulently  " 
wHfcfn  tbc  meaningof  s.  24  or  s.  25  of  the  Penal  Code  ;  and  that,  therefore,  his  guilt unp». 

'  der  S.  46^  liad  not  S^n  made  out,  and  the  conviction  under  that  section  must  be  set  aside. 
AAlmbtliat  prisoner's  intention  in  making  the  false  reports  was  to  stave  off  the  disco- 
Wf  of  the  previous  fraud,  and  save  himself  or  the  actual  perpetrator  of  that  fraud  froOT 

!  legal  punishment ;  and  that,  havine  prepared  the  reports  in  a  manner  which  he  knew  to  be 
iseorrect,  he  was  rightly  convicted  under  s.  218  of  the  Penal  Code.  Held  further  tl4^  as 
the  prisoner,  who  was  a  public  servant,  made  these  reports,  and  assumed  to  make  them 
in  due  course  and  as  a  part  of  his  duty,  and  held  them  out  as  reports  which  were  made ;; 
by  tin  |»foper  officer,  and,  as  no  question  was  pot  in  the  examination  of  the  witnesses  ^ 
fnM»  the  office  which  suggested  that  it  was  not  his  business  to  make  such  reports,  it 
nmst  be  inferred  that  he  made  them,  because  it  was  his  business  to  do  so,  and  as  a  public 
servant  within  the  meaning  of  s.  218  of  the  Penal  Code. — Qubbn-Empress  v,  Griohari 
Lal,  I.  L.  R.,  8  All.  653.    [Edge,  C.J.    Aug.  24,  1886.] 

S19.  Whoever,  being  a  public  seivant,  corruptly  or  maliciously  makes  Ct.  of  Ses. 
PoMic  servant  in  judicial    or  proDOunces,  in  any  stage  of  a  judicial  proceeding,  Jj[?*^- 
proceaj&iy  corruptly  making    any  report,  order,  verdict,  or  decision,  which  he  knows  BaSaSeT 
repOTt,  &c,  contrary  to  law.    jq  ^^  contrary  to  law,  shall  be  punished  with  impri-  Not  comp. 
somiKiit  of  either  description  for  a  term  which  may  extend  to  seven  years,  or 
,with«fi|{e,  or  with  both. 


Whoever,  being  in  any  office  which  gives  him  legal  authority  to    ^^* 
CawBttmeat   for  trial  or    commit  persons  for  trial  Or  to  confinement,  Or  to  keep 
coeftMrnent  bv  person  having    persons  in  confinement,  corruptly  or  maliyftuyly  com « 
aufltorifey  who  knows  he  is  act-    mits  any  person  for  tyial  or  to  confinement,  or  keepi        a  ^ 
uifOMirarytolaw.  anvpefs^^Tn'^onfinemefnrifa  CEe^^^        oTffiir^    V 

anttorftjr,  knowing  that,  itt'^A  ioihg,  he  is  acting  contrary  to  Jaw,  shall  be 
pahWirf  with  imprisonment  of  either  description  for  a  term  which  may  ex« 
tend  to  seven  years,  or  with  fine,  or  with  both. 

Pit^F  of  an  unlawful  commitment  to  confinement  will  not  of  itself  warrant  the 
legal  inference  of  malice.    Knowledge  that  such  commitment  is  contrary  to  law  is  a 
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CflAF.  XI.]  OFFENCES  AGAINST  PUBLIC  JUSTICE.    [Secs.  122,  223.  ^         *       • 

*  • 

222.  Whoever,  being  a  public  semnt,  legally  bound  as  such  public  ser-  ct.  of  Ses. 
iBteatiooal  omission  ta«D     ^^^  ^  apprehend,  or  to  keep  in  confinement,  «ny  Uncoff- 
pwhendonparttrfVubiicscr'    person  Under  sentence  of  a  Court  of  Justice  for  any  N^VSSabie 
»»tbjmd  to  apprehend  oe^    offence,  "  or  lawfully  committed  to  custody,"*  inten-  Not  corap, 
sMii^sfentenceorUwfuiIy    tionaliy  omits  to  apprehend  such  person,  or  inten- 
tionaily  suffers  such  person  to  escape,  or  intention- 
tOy  Mt  such  person  k)  escaping  or  attempting  to  escape,  from  such  confine* 
meB^  shaU«>be  punished  as  follows,  that  is  to  say : — 

With  transportation  for  life  or  with  imprisonment  of  either  description 
riirfihiiuni  ^^^  ^  ^^^^  which  may  extend  to  fourteen  years,  with 

or  without  fine,  if  the  person  in  confinement,  or  who 
oaght  to  have  been  apprehended,  is  under  sentence  of  death;  or 

With  imprisonment  of  either  description  for  a  term  which  may  extend  ia    ^^^<>* 
levMi  years,  witht>r  without  fine,  if  the  person  in  confinement,  or  wlio  ought 
to  tow  been,  apprehended,  IS  subject,  by  a  sentence  of  a  Court  of  Justice,  or        rv 
bf  vhtue  of  a  commutation  of  such  sentence,  totransportatidnlfor  lite  or  penal      *  ^ 
servltede  for  life,  of  to  transportation  or  penal  servitude  or  imprisonment  for 
a  term  of  ten  years  or  upwards ;  of 

With  imprisonment  of  either  description  for  a  term  which  may  extend  to  Ct.  of  Ses., 
tliree  years,  or  with  fine,  or  with  both,  if  the  person  in  confinement,  or  who  ^^ff'  ^J^,it 
Oi^tto  have  been  apprehended,  is  subject,  by  a  sentence  of  a   Court  oiJms^'^ 
Juttice,  to  imprisQAment  for  a  term  not  extending  to  ten  years,  "or  if  the  un(>2^. 
pcw»  was  lawfully  committed  to  custody/f  bIuSc; 

l«  this  sectjpn  the  word  •^offence"  denotes  a  thing  punishable  tinder  this  Code,  or  ^^  comp. 
-  any  special  or  local  law  as  defined  in  this  Code.— S.  43,  Penal  Code. 


Whils  a  case  was  being  investigated  by  A,  a  poHce-ofiicer,  under  the  provisions  of  \ 
H).  14  of  the  Criminal  Procedure  Code,  1882,  T  presented  a  petition  to  the  Magistrate 
Mag  fBfitdiction  to  try  the  case,  in  which  he  accused  W  of  being  concerned  in  the  com- 
nioiee  of  the  offence,  and  prayed  that  he  might  be  arrested  and  sent  to  the  police-officer 
iavirtigating  the  case.  W  was  accordingly  arrested  and  brought  before  the  Magistrate, 
vbo,  haying  examined  T  on  oath,  and  taken  W's  statement,  made  an  order  on  the  petition 
to  the  following  effect :  "As  no  police-report  has  been  made  in  this  matter,  and  the 
p^tioiler  only  has  presented  this  petition,  ordered  that  these  papers  of  W  be  sent  to  the 
Dtitrict  Superintendent  of  Police,  and  if  a  report  of  this  matter  be  made,  the  case  may 
be  sent  ap  according  to  rule  with  the  papers."  In  accordance  with  this  order,  W  was 
Uken  to  the  District  Superintendent  of  Police,  and  was  sent  by  that  officer  to  A.  Held 
that  tibe  Magistrate's  order  might  be  taken  to  have  been  passed  under  s.  167  of  the 
Code,  and  therefore  W  was  lawfully  committed  to  the  custody  of  the  police,  and  A  was 
bound  to  detain  him  in  such  custody  until  released  therefrom  by  due  course  of  law  ;  and 
that,  coosequcntly.  A,  having  negligently  suffered  W  toesc5«pe,hadbeen  properly  con- 
vjbtcd  vfRlers.  233  of  the  Penal  Code.— Empress  v.  Ashraf  Ali,  I.  L.  R.,  6  All.  129/ 
[Straight.  J.     Dec.  13,  1883.] 


[••Whoever,  being  a  public   servant,  legally  bound   as  sucb   public  Pmiv.  Mag. 
Ejctpefrom  confinement  or    servant  to  keep  in  confinement  any  person  charged  ^  ?!y-,^'^ 
ttirto^»«egUgently  suffered    with,  or  convicted  of,  any  offence,  "  or  lawfully  com-  17,^:0??. 
by  a  pebBe  servant.  mitted  to  custody,"*  negligently  suffers  such  person  Suromons. 

toctcape  from  confinement,  shall  be  punished  with  simple  imprisonment  for  ^J^^' 
I  term  which  may  extend  to  two  years,  or  with  fine,  or  with  botti.  "**'* 

•  The  words  quoted  have  been  inserted  by  Act  XXV It.  of  1870,  s.  8.  \ 

t  The  words  quoted  have  been  added  by  Act  XX VII.  of  1870,  s.  8. 
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[Sec.  225. 
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Sec.  22$.] 


OFFENCES  AGAIA 


Ct.  of  Ses , 
Presy.  Mae*i 
or  \lag.  01 
ist  class. 
Cognizable, 
Warrant. 
Not  bailable. 
Not  oomp. 

Ct.  of  Ses. 
Cognifable. 
Warrant. 
Not  bailable. 
Not  comp. 

Ditto. 


Ditto. 


Or,  if  the  person  to  be  apprehei 
to  be  rescued,  is  charged  with,  or 
punishable  with  transportation  for  li 
extend  to  ten  years,  shall  be  punish 
tion  for  a  term  which  may  extend  to  t 

Or,  if  the  person  to  be  apprehi 
cued,  is  charged  with,  or  liable  to  b 
with  deaths  shall  be  punished  with 
term  which  may  extend  to  seven  yea 

Or,  if  the  person  to  be  apprehi 
cued,  is  liable,  under  the  sentence  OJ 
mutation  of  such  a  sentence,  to  tri 
penal  servitude,  or  imprisonment  foi 
punished  with  imprisonment  of  e 
extend  to  seven  years,  and  shall  alsc 

Or,  if  the  person  to  be  apprehe 
cued,  is  under  sentence  of  death,  shi 
or  imprisonment  of  either  descriptto 
shall  also  be  liable  to  fine. 

In  this  section  the  word  "  offence  "  d 
der  any  special  or  local  law  as  defined  in 

c  Wherr  substantially  but  one  offence 
basis  of  one  charge,  are  the  same  which  f 
soner  has  also  been  convicted,  cumulativi 
'^Where  prisoners  were  cpnvicted,  under  a 
lawful  custody,  and  under  s.  353  for  usinj 
separate  punishments  under  each  section 
act,  and  were  guilty  of  only  one  offence,  a 
224  and  225  of  *'  escape"  and  "  rescuii 

{)UERN  V.  Kalisankar  Sandyal,  3  B.  L 
ackson,  J  J.    June  11,  1869.] 

Where  a  police-officer  duly  appoint 
charge  of  his  duty  as  such  police-officer  a 
it  was  held  that  be  was  competent  to  a] 
assembly;  and  a  person  who  rescued  th 
from  lawful  custody  within  the  meaning 
Shureeff,  13  W.  R.  75.    [Phear  and  M 

Before  a  conviction  can  be  had  ui 
the  person  whom  the  accused  are  charg 
the  time.— QuEBN  v,  Degumber  Aheer 
18,  1873.] 

Where  a  person,  apprehended  on 
lawful  custody,  his  liability  to  punishn 
competent  Court  determines  his  offence 
charged.  Put,  if  charged  with  a  non-ci 
bends  him  without  warrant  does  not  ha' 
punishable  under  the  Penal  Code,  s.  224. 
[Jackson  and  McDonell,  JJ.    Aug.  19,  i 

'An  escape  from  custody  when  beinj 
ing  bound  over  to  be  of  good  behaviou] 
the  Penal  Code. — Empress  v.  Shasti  Ci 
[Mitter  and  Maclean,  JJ.    Feb.  22,  1882. 

An  order  was  issued  to  a  police-offi 
Criminal  Procedure  Code,  as  a  person  of 


c 
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Cbaf.  XL]    OFFENCES  AGAINST  PUBLld  RUSTICS.    [Secs.  225A,  225b. 

y 

Otiicfs,  rensted  apprehension,  and  escaped.  lUld  that  K  was  not  charged  with  an  "  of* 
Imce**  within  the  meaning  of  that  term  as  defined  in  s.  40  of  the  Penal  Code,  and  that 
coQS^ently  no  offence  made  punishable  by  s.  224  or  s.  225  of  the  Penal  Code  had*been 
ootnttiitted  in-^connecfton  with  his  evasion  of  arrest.  Empress  v.  ShasH  Chum  Napii 
(t  L.  R.,  8  Cal.  331)  followed. — Qubbn-Empress  v.  Kandhaia,  I.  L.  R.,  7  All.  67. 
[IMudood  and  Duthoit,  J  J.    Aug.  7,  1884.]     But  see  new  section  (225B). 


To  support  a  conviction  under  s.  225  of  the  Penal  Code,  it  is  not  necessary  that  the 
loi^  from  which  the/>ffender  is  rescued  should  be  that  of  a  policeman  :  it  is  enouj  " 
tinltii^  cu^^y  is  one  which  is  airthorized  by  law.     Held^  therefore,  that  rescue  ttomt 


cnttoj^  from  which  the/)ffender  is  rescued  should  be  that  of  a  policeman  :  it  is  enough 
tinl^cu^^y  is  one  which  is  airthorized  by  law.     Held^  therefore,  that  rescue  f^ronTtne  f 
eoKMy  lot  i  prirate  person  who  had jiyrestwHTttftef  in  the  act  of  stealing  was  an  offence.  \ 


A  Magistrate  tried  A  for  theft,  and  B'and  C  for  rescuing  A  from  lawful  custody,  and 
comrkted  A,  9,  and  C  in  oitS'trtal.  A  appealed,  and  B  and  C  appealed  separately.  No 
e^ec^on  was  taken  in  the  petitions  of  appeal  to  the  procedure  ot  the  Magistrate.  Held^ 
(HI  yqq^isioo,  that  the  convictions  might  stand.-^Qu  ben-Em  press  v.  Kui^,  I.  L.  R.,  xi 
liit.411.     [Muttusami  Ayyar  and  Parker,  JJ.    July  18,  1888.] 


.*  Whoever,  being  a  public  servant,  legally  bound  as  such  public  As  to  cl. «, 
Oansion  t^  appf^end,  or    wvant  to  apprehend,  or  to  keep  in  confinement,  Ct  of  S^/, 
svisniKe  of  escape,  on  part    any  person  in  any  case  not  provided  for  in  section  l.^^*  ^f  *' 
*'t2l55i'*^^*Jr/^**^  °^'    ^''»  section  S22,  or  section  223,  or  in  any  other  law  ,It  c£ 

otterwiM  provided  for.  ^^^  ^^^  ^^^^  y^^;^^^   j^   j^^^^^  ^^;^^  ^^  apprehend  Uncog.  * 

tint  petaon,  or  suffers  him  to  escape  from  confinement,  shall  be  punished —    Bailable^' 
(a)  if  he  does  so  intentionally,  with  imprisonment  of  either  description  Notcomp. 

for  a  term  which  may  extend  to  three  years,  or  with  fine,  or  with  both ;  and     as  tTcTT' 
{b)  if  he  does  so  negligently,  with  simple  imprisonment  for  a  term  which  ^^-  ^^' 
,  oaf  extend  to  t^ojrearsi  or  with  fine,  or  with  both.  ^  ^J  an^ctess'*' 

S85B.*  (/)  Whoever,  in  any  case  not  provided  for  in  section  a24  or  sJm^oDs. 
IU«Una.^or*bstruction  to    f^^^^u  225,  or  in  any  Other  law  for  the  time  being  B^lable. 
hwM  appreheo^n,  or  es-    m  force,  intentionally  offers  any  resistance  or  illegal  ^^  ^'"P- 
qy^y  "2f55  *",*^*^ "^    obstruction  to  the  lawful  apprehension  of  himself  as to s.  325B 
totherwiae  provided  for.  ^^  ^£  ^^^  ^^iet  person,  or  escapes  or  attempts  to  Presv.  Miuj.  * 

escape  from  any  custody  in  which  he  is  lawfully  detained,  or  rescues  or  at- ^^^-o^'st 
teopts  to  rescue  any  other  person  from  any  custody  in  which  that  person  is  o^ni^^b^* 
lawfully  detained,  shall  be  punished  with  imprisonment  of  either  description  Warrant. 

for  a  term  which  may  extend  to  six  months,  or  with  fine  or  with  both.  5*'**^'^ 

'  i       •  ♦  ^^^  comp» 

(2)  Section  651  of  the  Code  of  Civil  Proc^ure  is  hereby  repealed. 

A  Revenue  Court  is  a  *'  Court  of  Civil  Judicature"  within  the  meaning  of  8.651  of 
the  Code  of  Civil  Procedure.  A  person,  therefore,  who  escapes  from  custody  under  the 
pKMSess  of  a  Revenue  Court,  is  punishable  under  that  section.  S.  642  of  the  Civil  Pro- 
cediue  Code  only  protects  an  accused  person  while  he  is  attending  a  Criminal  Court 
from  artest  •*  under  that  Code."  Held  therefore,  where  a  person,  who  had  been  convicted 
J^y  a  ^lagistrate,  and  had  been  fined,  was  arrested  in  execution  of  the  process  of  a  Re- 
veoiie  Cottrt  while  waiting  in  Court  until  the  money  to  pay  such  fine  was  brought,  that 
such  person  was  not  protected  from  such  arrest  by  the  provisions  of  that  section,  and 
that,  having  escaped  from  custody  under  such  arrest,  such  person  had  properly  been 
coovicted'under  s.  651  for  escaping  from  "  lawful  custody." — Empress  v.  HAfiAKH  Nath 
SwoH,  I.  L.  R ,  4  All.  27.    [Straight  and  Duthoit,  JJ.    July  13,  1881.] 

The  apprehension  of  a  judgment-debtor  in  execution  of  a  decree  without  the  officer 
making  the  apprehension  having  the  warrant  of  the  Court  executing  the  decree  in  his  ^^ 

posaes«on  at  the  time  of  making  the  apprehension  is  illegal ;  and  therefore,  in  such  a 
case,  the  judgnocnt-debtor  does  not  render  himself  liable  to  punishment  under  s.  651  of 

♦'  Ss.  a2sA  and  2258  have  been  substituted  by  Act  X.  of  1886,  s.  24,  for  s.  225A  as 
inserted  io  the  Penal  Code  by  Act  XXVll.  of  1870. 

[    ^J7    I 
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Ct.  of  Ses. 
Cognizable. 
Warrant. 
Not  bailable. 
Not  com  p. 


\y 


Secs.  22(S'2i%,'\     offences 

the  Civil  Procedure  Code,  if  he  e 
prehension.  Qiuere. — Whether  < 
Cod^  of  escaping  from  lawful  cui 
only,  can,  under  s.  588  (29)  of  th 
All.  318.     [Tyrrell,  J.     Feb.  i,  1 

226.  Whoever,  having 

Unlawful  return  from  trans-      ^^ ^ 
portatton.  ha 

been  remitted,  shall  be  puni 
be  liable  tojjje,  and  to  be  in 
not  exceeding  th?ee*year8  bel 

To  constitute  the  offence  of 
Code,  it  is  essential  that  the  conv 
and  have  returned  before  his  te 
Where  a  prisoner  had  escaped 
of  transportation,  it  was  held  tha 
and  not  under  s.  226  of  the  Pen: 
[Scotland,  C.J.,  and  CoUett,  J. 


,Ct.  by  which  227.  Whoever,  having 

"  original  offence      Violation  of  condition  of  re-     ni( 

was  triable.        mission  of  punishment.  SU( 

Summons.        ^^^  punishment  to  which  he 
Not  bailable,    no  part  of  that  punishment,  a 
Not  comp.       fj^en  ^jjIj  gQ  n^^c|^  ^f  ^^^  pu 

A  PERSON,  convicted  by  the  I 
*and  Malacca,  of  the  crime  of  burg 
place  to  be  appointed  by  the  Goi 
the  Ratnagiri  jail  on  the  ticket-ol 
eight  years.  At  Karedar  he  coi 
had  expired.  Held  that  the  F. 
convict  for  an  offence  of  violatioi 
227,  Penal  Code. — Reg.  v,  Ahon 
JJ.    Sep.  5,  1872.] 


Ct.  in  which 

offence 

committed, 

subject  to 

provisions 

of  ch.  35, 

Uncoj?. 

Summons. 

Bailable. 

Not  comp. 

Sanction. 


228.  Whoever  ijpitentioi 

Intentional  insult  or  inter-  7 

ruption  to  public  servant  sit-  Sttt 

ting  in  any  stage  of  a  judicial  pa 

proceeding.  ^^ 

extend  to  one  thousand  rupees,  or  wim  oom, 

A  PARTY  who  bids  for  an  estate  at  a  sale  in  execution,  with  the  knowledge  tl^lphcis* 
not  in  a  position  to  deposit  the  earnest- money,  obstructs  the  business  of  the  Court,  and 
is  guilty  of  contempt  of  Court,  punishable  under  s.  228.— In  the  Matter  of  Mohesk 
Chunder  Mookerjee,  W.  R.,  Sp.,  Mis.,  3.     [Kemp  and  Campbell,  JJ.     Jan.  ii,  1864^] 

When  a  person  is  in  custody  for  contempt  of  Court,  any  application  for  release 
should  be  made  to  the  committing  Judge.  It  is  advisable,  but  not  necessary,  tofimit 
the  period  of  commitment  to  a  fixed  time.— In  the  Matter  of  Sittaram  Atmakam,  I 
'^nd.  Jur.,  N.  a,  23.     [Peacock,  C.J.,  and  Couch.  J.     Jan.  1866] 


Refusing  or  neglecting  to  return  direct  answers  to  questions  does  not  constitute 
the  offence,  under  s.  228  of  the  Penal  Code,  of  intentionally  offering  insult  or  cansing 
interruption  to  a  public  servant  sitting  in  a  judicial  proceeding.— Reg.  v,  PAm>ir  BIN 
ViTHoji,  4  Bom.  H.  C.  R.  7.     [Couch,  C.J.,  and  Newtbn,  J.    July  24,  1867.] 


[      2^8      ] 
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Chap.  XL]         OFFENCES  AGAINST  PUBLIC  JUSTICE.  [Sec.  22%.  •  0 

• 

PfcBVARi CATION  while  giving  evidence  does  not  constitute  the  offence,  under  s.  228 
of  tlSTtlSrCodc,  of  intentionally  .causing  interruption  to  a  pubHc  servant  sittiitg  in 
%y&S^idaX  proc^eding.-^RsG.  v.  Auba  bin  Bhivrav,  4  Bom.  H.  C.  R.  6.     [Couch,  C.J.,       ' 
^d  Newton,  J.    July  a4,«i867.] 

Piut^STiNG  in  putting  irrelevant  and  vexatious  questions  to  a  witness  after  warning  t^^ 
itt^g(ht amount  to  a  contempt. — Azeemoola  v.  Crown,  Panj.  Rec.,  No.  44  of  1867. 

h»  appeal  lies  agaiftst  an  order  of  the  Sessions  Court  imposing  a  fine  upon  a  wit- 
iitSS  lUftder  m  228  of  the  Penal  Code  for  intentional  insult  to  the  Sessions  Judge  sitting 
tea  stage  of  a  judicial  proceeding.  Where  the  High  Court  were  satisded  that  the 
mAvMm  /«d  noUntend  to  insult  the  Judge,  the  order  was  set  aside. — Reg.  v.  R.  Chappu 
lSjff<JS/4  Mad!  U.  t,  R.  146.     [Scotland.  C.J.,  and  Ellis,  J.     Nov.  6,  1868.] 

IlVa  conviction  under  s.  228  of  the  Penal  Code,  it  ought  to  be  clearly  ^stated  that  the 
Jvdigevas  sitting  in  a  stage  of  a  judicial  proceeding,  the  nature  of  which  should  also  be 
jOMJmN  t<!k  Matter  op  Prokash  Chunder  Doss,  12  W.  R.  64.  [Norman  and  Kemp, 
I|.    Oa  1,  1869.] 

HsLD,  overruling  Baijoo  Baul  v.  Gugun  Misser  (8  W.  R.  61),  that  a  Magistrate 
camiottake  cognizance  of  an  offence  under  s.  174,  Penal  Code,  committed  as^ainst  his  own 
Coart,  but  is  bound,  under  s.  171  of  the  Code  of  Criminal  Procedure  (Aft  XXV.  of  1861), 
corresponding  with  s.  476  of  the  new  Code  of  Criminal  Procedure  (A61  X.  of  1882),  to  send 
tbft  tstmi  for  trial  before  another  Magistrate.  The  only  cases  under  the  Criminal  Proce- 
teeC^^  in  which  a  Sessions  Judge  or  Magistrate  can  try  a  case  in  which  he  is  himself 
lafteqeslcd  pointed  out. — Qusen  v,  Chundrr  Shbkur  Row  13  W.  R.  66 ;  5  B.  L.  R.  loo. 
[J^clflOii  and  Glover,  JJ      April  23,  1870.] 

I^c^ligjl^cy^  can  be  had  under  s.  228  of  the  Penal  Code,  simply  because  witnesses 
in  a  ^SS^ive  inconsistent  evidence,  and  give  their  evidence  reluctantly,  and  take  up  the* 
•trmeirf  the  Court.-^WJEKN  v.  Chota  HuRRV  Pramanick  Tantek,   15  W.  R.  5.  [Nor- 
man^  Offf.  C.J.,  and  Loch,  J.     Jan.  21,  1S71.] 

Bbforb  a  conviction  can  be  had,  under  s.  228  of  the  Penal  Code,  of  offering  an  insult 
toa  public  sen^nt,  it  mu?it  he  prpYedi.bat  tkere  was  ^j^Jj^^^^^u^ji^f^gigiji^ — Queen  v. 
HuMU  KiSHBN  Doss,  15  W.  R.  62.     [Kemp  and  Glover,  JJ.     April  29,  187 1.] 

Prbvarication  by  a  witness  may,  though  it  does  not  necessarily,  amount  to  contempt 
of  Court  within  the  meaning  of  s  228  of  the  Penal  Code,  and  s.  435  of  the  Code  of  Cri- 
mto^ Procedure  ( A6t  X.  of  1872),  corresponding  with  s.  480  cf  the  new  Code  of  Crimi- 
oal  Proccduf^  (Aa  X.  of  1882).— ^Reg.  v.  Jaimal  Shravan,  10  Bom.  H.  C.  R.  69.  [Mel- 
vin  and  Kemball,  J  J.     Mar.  27,  1873.] 


tlw 

whtdi  tiie  off ence  is  committed  is  to  try  the  offence,  but  the  procedure  is  to  be  restricted 
bjtiMuproTUionsof  ch.  32  of  the  Code  (Aft  X.  of  1872),  corresponding  with  ch.  35  of  the 
nev^24a  (A^t  X.  of  1882).  Where,  in  a  case  under  s.  22S,  the  sub-registrar,  before  whom 
the  oSieoce  was  committed,  did  not  proceed  under  s.  435  or  s.  436  of  the  Code  of  1872 
(corresponding  with  ss  480  to  482  of  the  new  Code,  Act  X.  of  1882},  it  was  held  that  a 
Magistrate  had  no  jurisdiction. — In  the  Matter  of  Sabdharee  Lal,  22  W.  R.  10;  13 
ft.  U  RlfAp.,  40.     [Kemp  and  Birch,  JJ.     April  28,  1874.J 

S»473  of  the  Code  of  Criminal  Procedure  (Act  X.  of  1872),  corresponding  with  s. 
487  «f  f£e  new  Code  of  Criminal  Procedure  (Act  X.  of  1882),  which,  except  as  therein 
proyii^  forbids  a  Court  to  try  any  person  for  an  offence  committt^d  in  contempt  of  its 
own  astlu>nty,  is  not  limited  to  offences  falling  under  ch.  10  of  the  Penal  Code,  but  ex- 
tends .tP  all  contempts  of  Court.  Reg.  v.  Kultaran  Singh  (1.  L.  R.,  i  All.  129)  dissented  . 
from );  7  llad.  H.  C.  R.,  Ap.,  17,  approved  Reg.  v.  Navranbeg Dulabeg {10  Bom.  H.  C.  R. 
73)f«HlowML — Reg.  p.  Parsapa  Mahadevapa.  I.  L.  R.,  i  Bom.  339.  [M^lvill  and  Na- 
mabhai  Haridas,  J  J.    Aug.  17,  1876.] 

A  barrister  offended  by  the  use  of  a  strong  expression  on  the  part  of  a  Judge  while    • 
stttiS|^||i  Court  sends  an  officer  to  the  Judge's  private  residence  upon  a  pacific  errand  to  ^ 

askiDr4U»  explanation.  Held,  by  nine  Judges  out  of  eleven,  that  the  party  sending  the 
R^ssi^  and  the  party  conveying  it  are  guilty  of  contempt  of  Court. — In  the  Matter  of 
PippARD  (C.)  AND  Francis  (E.  G.),  Hyde's  Rep.  79. 
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OFFENCES  REi 


Presy.  Ma^. 
or  Nf  a^,  of 
1st  class. 
Uncog-. 
Summons. 
Bailable. 
Not  comp. 


The  procedure  laid  down  in  s.  480  of  the 
followed.  The  provisions  of  the  section  sh 
before  its  rising,  by  the  Court  in  whose  view  c 
which  it  considers  should  be  dealt  with  undei 
^  sence  contempt  was  committed  took  cognizai 
to  give  the  accused  an  opportunity  of  showir 
days,  held  that  such  action,  though  it  might  I 
cused  had  not  been  in  any  way  prejudiced,  w 
dure  Code.  Held  also  that,  under  the  circur 
any  necessity  for  the  Magistrate  to  postpone 
opportunity  of  showing  cause  against  it.  and 
of  the  accused,  and  dealt  with  the  matter  at  c 
V.  Paiambar  Bakhsh,  I.  L.  R.,  11  All.  361. 

Thb  accused  intentionally  insulted  a  Vil 
terial  duties.  The  Village  Munsif  did  not  pr 
but  a  Second-class  Magistrate  charged  the  ac 
police-report,  and  convicted  him.  Held  (i)  t 
do  not  apply  to  Village  Munsif s ;  (2)  that  tl 
to  try  the  complaint,  and  the  conviction  was 
1.  L.  R.,  IS  Mad.  131.     fCollins,  C.J.,  and  Pa 

220.  Whoever,  by  personation  or 

Personation  of  a  juror  or     knowingly  8UJ 

assessor.  ed,  or  swom 

in  which  he  knows  that  he  is  not  entiileci 

^ed,  or  sworn,  or  knowing  himself  to  ha 

''sworn  contrary  to  law,  shall  voluntarily 

pr,  shall  be  punished  with  imprisonm 

'  which  may  extend  to  two  years,  or  with 


CHAPTE 
Of  Offences  relating  to  Co 


RBPORT  OF  THE  INDIAN  LAW  COMMISSIO] 

Most  of  the  provisions  in  this  chapter  ap- 
pear sufficiently  intelligible  without  any  ex- 
planation. * 

We  have  proposed  that  the  Government  of 
India  should  follow  the  general  practice  of 
Governments  in  punishing  more  severely  the 
counterfeiting  of  its  own  coin  t>»an  the  coun- 
terfeiting of  foreign  coin.    It  appears  to  us 
peculiarly  advisable,  under  the  present  cir- 
cumstances of  India,  to  make  this  distinc- 
tion. It  is  much  to  be  wished  that  the  Com-    I 
pany's  currency  may  supersede  the  numerous 
coinages  which  are  issued  from  a  crowd  of    < 
mints  in  the  dominions  of  the  petty  Princes     \ 
of  India.     It  has  appeared  to  us  that  this  ob-    t 
ject  may  be,  in  some  degree,  promoted  by  the    ; 
law  as  we  have  framed  it.    That  coinage,  the    1 
purity  of  whioh  is  guarded  by  the  most  rigur-    ! 
ous  penalties,  is  likely  to  be  the  most  pure ;     1 
and  that  coinage  which  is  likely  to  be  the    s 
most  pure,  will  be  the  most  readily  taken  in     t 
the  course  of  business.  1 

It  is  not  very  probable  that  any  person  in     ' 
this  country  will  employ  himself  in  making 
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OFFENCES  RELATING  TO  COIN. 


[Sec.  230.^ 


INDIAN  LAW  COMMISSIONERS  ON  OFFENCES  RELATING  TO  COlS.^COnid. 


proposing  a  law  for  punishing  the 
itin^  q{  the«King's  coin,  we  are 
tog  a  law  which  ^an  reasonably  be 
^^toa^ect  any  of  the  royal  prerogatives. 
Hwdistinction  which  we  propose  to  make 
n  two  different  classes  of  utterers  is 
in  the  French  C*de ;  and  it  is  so  ob- 
i^  a^^r^^bie  to  reason  and  justice  that 
wresurprisedthat^  having  been  marked  in 
tCode,  it  should  not  have  been  adopted 
Mr.  Living^one.  We  are  glad  to  per- 
that  the  Code  of  Bombay  makes  this 
HQ^ion. 

ijttercr  by  profession,  an  utterer  who 

e^ent  efhployed  by  the  coiner  to  bring 

iteneit  coin  inio  circulation,  is  guilty  of 

wry  Wgh  offence^    Such  an  utterer  stands 

*he  comer  in  a  relation  not  very  different 

in  that  in  which  a  habitual  receiver  of 

len  goods  stands  to  a  thief.     He  makes 

pining  a  far  less  perilous,  and  a  far  more  lu- 

"iye,  pursuit  than  it  would  otherwise  be. 

passes  his  life  in  the  systematic  violation 

law,  and  in  the  systematic  practice  of 

io  one  of  its  most  pernicious  torms. 

15  one  of  the  most  mischievous,  and  is 

If  to  be  one  of  the  most  depraved,  of  cri- 

;als.     But  a  casuafutterer,  an  utterer  who 

not  an  Sgent  for  bringing  counterfeit  coin 

lo  circulation,  but  who,  having  heedlessly 

ceived  a  tJStd^upee  in  the  course  of  his 

»fness,  takes  advantage  of  the  heedless- 

5s  of  the  next  person  with  whom  he  deals 

pay  that  bad  rupee  away,  is  an  offender  of 

very  different  class.     He  is  undoubtedly 

'Ity  of  a  dishonest  act,  but  of  one  of  the* 

St  venial  of  dishonest  acts.     It  is  an  act 

Uch  proceeds,  not  from  greediness  for  un- 

;olgain,  but  from  a  wish  to  avoid,  by  un- 

ful  tneans  it  is  true,  what  to  a  poor  man 

r  be  a  severe  loss.     It  is  an  act  which  has 


no  tendency  to  facilitate  or  encourage  the 
operations  of  the  coiner.  It  is  an  occasional 
act,  an  act  which  does  not  imply  that  the 
person  who  commits  it  is  a  perbon  of  lawless 
habits.  We  think,  therefore,  that  the  of- 
fence of  a  casual  utterer  is  perhaps  the  least 
heinous  of  all  the  offences  into  which  fraud 
enters. 

We  considered  whether  it  would  be  advi- 
sable to  make  it  an  offence  in  a  person  to 
have  in  his  possession  at  one  time  a  certain 
number  of  counterfeit  coins  without  being 
able  to  explain  satisfactorily  ^ow  he  came  by 
them.  It  did  not,  after  much  discussion,  ap- 
pear to  us  advisable  to  recommend  this  or 
any  similar  provision.  We  entertain  strong 
objections  to  the  practice  of  making  circum- 
stances which  are,  in  truth,  only  evidence  of 
an  offence  part  of  the  definition  of  an  offence : 
nor  do  we  see  any  reason  for  departing  in 
this  case  from  our  general  rule. 

Whether  a  person  who  is  possessed  of  bad 
money  knows  the  money  to  be  bad,  and 
whether,  knowing  it  to  be  bad,  he  in 
put  it  in  circulation,  are  questions  I 
cided  by  the  tribunals  according  1 
cumstances  of  the  case,  circumstances 
which  the  mere  number  of  the  pieces  i 
one,  and  may  be  one  of  the  least  important. 
A  few  bad  rupees  which  should  evidently  be 
fresh  from  the  stamp  would  be  stronger  evi- 
dence than  a  greater  number  of  bad  rupees 
which  appeared  to  hav^been  in  circulation 
for  years.  A  few  bad  rupees,  all  obviously 
coined  with  the  same  die,  would  be  stronger 
evidence  than  a  greater  number  obviously 
coined  with  different  dies.  A  few  bad  rupees 
placed  by  themselves,  and  unmixed  with 
good  ones,  would  be  far  stronger  evidence 
than  a  much  larger  number  which  might  be 
detected  in  a  larger  mass  of  treasure. 


280.  Coin  is  metal  used  for  the  time  being  as  money,  and  stamped  and 
•««•  •    »  J  c    J  issued  by  the  authority  of  some  State  or  Sovereign 

6rt«.stamped  and  issued  by  the  authority  of  the  Q««ji,  6t  by  the  author- 
#\^^^     '  j^y  o^  ^^®  Government  of  India,  or  of  the  Govern- 

Ijvtfn  8  com.  ment  of  any  Presidency,  or  of  any  Government  in 

_,  Queen's  dominions,  is  the  Quccn^-eelft.  i^  ^i>\M^  tn  tn  tv^^  «4-t  >^ww*^  cu^ 


1 
1 1  i 


^ 


Illustrations.    -^^^^ j"  ^  A^Ut  <?*w^*^-^-<^ /fc  t^  Q^ 
(^  Cowries  are  not  coin.  'Jt-tiktarfc^o^-K^  /tyCo-*-*^  *"^*-*^  ca*^—^  vrir^  ,^^l~)  &,  h^- 

{b)  Lumps  of  unstamped  copper,  though  used  as  nioney,  are  not  coin, 
(c)  Medals  are  not  coin,  inasmuch  as  they  are  not  intended  to  be  usedtis  money. 
^  The  coin  denominated  as  the  Company's  rupee  Is  the  Queen's  coin. 


-1 


•  This  paragraph  has  been  substituted  by  Act  XIX.  of  1872  for  the  one  originally 
iacted. 


[    Ht    } 
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$ECs.  231,  232.]  OFFENCES  R. 


•It  is  not  necessary,  in  order  to  satisf; 
should  be  a  legal  tender  receivable  at  £ 
which,  although  they  do  not  pass  at  an  al 
not  ascertainable  merely  by  weighing  the 
coin,  are  coins  •'  for  the  time  being  used  a 
1872. — Queen  v.  Kunj  Bkharee,  5  N.-W. 

S.  230  is  an  amended  section.     It  hj 

1/  following  are  Mr.  Hobhouse's  object  and 

T  ject  of  this  Bill  is  to  check  the  practice  of 

'     *"        .     ;  These  counterfeits  are  freely  circulated  ii 

'.  to  b2  injurious  to  our  currency.     The  Pe 

"*  But  •  coin  '  is  Refined  as  '  metal  stamped  a 

•V  '*  '/     and 'Government,' by  s.  17,  denotes  '  the 

#       -  *      ter  executive  government  in  any  part  of  i 

';      '        ^  r  ^^^y*  "^  doubt)  that  the  coin  of  Native  Sts 

f     ^       ^    )p.  .  I    This  defect  it  is  desired  to  amend.     The 

..  >  '      amendment      S.  230  defines  coin  as  metal 

^  '  the  definition  may  possibly  be  held  to  incl 

•          ^  iH  formerly  used  as  money,  but  now  regarded 

1           ^  ^  to  introduce  before  •  used '  the  words  '  for 

tCt.  of'Sys.  281.  Whoever  counterfeits,  or 

Cognizable.  r 

iWarfanl,  Counterfeiting  coin.                 p^^S   Ot   CC 

>/ot  bailable.  iiDpnsonin 

Not  i^ra^.  may  extend  to  seven  years,  and  shall 

.  '^  ^    ;'  Explanation. — A  person  comm 

,     ^    •     <ieception,  or  knowing  it  to  be  likel] 

"  .V-  '      causes  a  genuine  coin  to  appear  like 

^  Though  there  may  be  an  absence  c 

•^     -      arise  from  the  process  being  imperfectly 

under  s.  231.     And|  even  if  the  metal  in  \ 

diflferent  from  that  of  the  coin  re  pre  en  t( 

this  difference  did  not  arise  merely  from  1 

early  stage.— Mad.  H.  C.  Rul.,  Nov.  17,  i 

Where  a  medal  was  fraudulently  I'ep 
was  held  that  the  representation  diduic 

^.        ^  C.  Rul ,  1864. 

"^  BL6^  Merchants  in  various  parts  of  the 

r     {•    s         "  sending  copper  to  the  Nawab  of  Loharoo, 

^    •          i  ^  the  purpose  into  small  round  pieces,  up 

y    h  .    '  stamp  not  purporting  to  resr  mble  the  ma 

•  were  then  sold  in  the  Bazars  in  British  In< 

.    >.  rally  believed  that  the  Nawab  had  author 

^  .'.  as  coin.     Held  that  the  pieces  of  copper  v 

'      .    U  '  Crown,  Panj.  Rec.  No.  38  of  1870.     But 

.         ^  ^  ,  The  test  of  whether  a  coin  is  mone^ 

-     ^        ^  "-  '"21'^kct,  and  obtaining  goods  of  any  kind 

^       A  ascertained  and  notorious.     Held,  theTcT 

J           \  Akbar's  time  was  not  an  oflFence  under  ss 

^  .jjJW  PUYADAV   AND  RaMA  TulSIRAM,    II    Bom 

</^       jl   JJ.    Sep.  10,  1874] 
:     Ditto.  282.  Whoever  counterfeits,  0 

r-     w-  Counterfeiting  the  Queen's     prOCess   Ol 

coin.  be  punish 

prisonment  of  either  description  fo 
and  shall  also  be  liable  to  fine. 


-> 
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Chap.  XII.]  OFFENCES.  RELATING  TO  COIN.  [Sbcs.  233-137. 

To  constitute  the  offence  described  in  ^  232,  there  must  be  an  intention  that  the 
Coins  made  will  be  used  as  Queen's  coin,  or  a  knowledge  that  they  are  likely  to  be  used 
SI  such.     Such  knowledge  or  intention  will  be  inferred  from  the  mere  fact  of  counter- 
ffeHJog,  except  uoder  <*lrcumstances  which  conclusively  negative  it;  but  a  distinction  must  11 
J»4  lifttWfi  between  a  deciption  practised  for  show  merely,  and  one  practised  for  wrongs- 1 1 
moss  Qr_gaiD.  and  the  former  is  not  an  offence  under  The  Penal  (^ode. — Shumsoodeen  1 1 
V.  CBi>WM.  Fani.  Rec..  No.  26  of  1868.  — —  Ij 


9' Crown,  Fanj.  Rec.,  No.  26  of  1868. 

S88.  ^Whoever«makes  or  mends,  or  performs  any  part  of  the  process  Ct.  of  Ses., 
Mmkhiff  m-'  scliing^  instru-    of  making  or  mending,   or  buys,  sells,  or  disposes  ^'mL?1)7'' 
wtlorcounterfeitmgcoin.     of,  any  die  or  instrument,  for  the  purpose  of  being  ist  class. 

wedy  or  knowing  or  having  reason  to  believe  that  it  is  intended  to  be  used.  Cognizable. 

lor  the  purpose  of  counterfeiting  coin,  shall  be  punished  with  imprisonment  N^Silable 

of  dtiher  description  for  a  term  which  may  extend  to  three  ye*rs,  and  shall  Not  corap. 

abo  ^  liaise  to  fine. 

884.  Whoever  makes  or  mends,  or  performs  any  part  of  the  process  Ct.  of  Ses. 
MakiQ^r  or  seliiiTg  instru-    of  making  or  mending,  or  buys,  sells,  or  disposes  wfTrMt.  ^' 
jjent  ^   for     counterfeiting    of,  any  die  Or  instrument,  for  the  purpose  of  being  Not  bailable. 
Qmcii*s  com.  used,  or  knowing  or  having  reason  to  believe  that  Not  comp. 

It  is  intended  to  be  used,  for  the  the  purpose  of  coimterfeiting  the  Queen's  coin, 
shall  be  pimished  with  imprisonment  of  either  descripton  for  a  term  which 
»ay  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

2d5.  Whoever  is  in  possession  of  any  instrument  or  material  for  the  ^t.  of  ^ , 
Possession  of  in.trmnent  or    Purpose  of  using  the  same  for  counterfeiting  coin,  o/m^.o**^" 
sttterial  for  the  puf{R)se  of    or  knowing  or  having  reason  to  believe  that  the  ist  class.    • 
«H8^  th^  same  for  counter-    game  is  intended  to  be  used  for  that  purpose,  shall  Cognizable. 
'**^  *^*"*^  be  punished  with  imprisonment  of  either  description  NoVSuable. 

for  a  term  wh*ch  may  extend  to  three  years,  and  shall  also  be  liable  to  fine ;       Not  comp. 
and.  if  the  coin  to  be  counterfeited  is  the  Queen's  coin,  shall  be  punished  Q^'jfjj^^,; 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to  ten  \\^rrant. 
years,  and  shall  also  be  liable  to  fine.  Not  bailable. 

It  is  not  necessary,  to  satisfy  the  ordinary  definition  of  money,  that  a  coin  should 
be  a  legal  tender  receivable  at  a  valui?  in  rupecs'fixed  by  law.     qr^|f||nnhnf«t  which,  al-  -  ^^^^^^ 
though  they  do  not  pass  at  an  absolutely  fixed  value,  yet  have  a  current  value,  not  ascer-  \f^ 
tainable  merely  by  weighing  them  as  lumps  of  gold/  but  attaching  to  tljcm  as  coin,  are 
*x)ins  "for  the  time  being  used  as  money"  within  the  meaning  of  Act  XIX.  of  187a. — 
CuEEK  ♦.  KuNj  Beharee,  $  N.-W.  P.  187.     [Pearson  and  Jardtne,  JJ.     June  7,  1873.] 

«  286*  Whoever,  being  within  British  India,  abets  the  counterfeiting  of       ^'^^o- 
AbetBngin  India  the  coun-    coin  out  of  British  India,  shall  be  punished  in  the 

ttffeWng  out  of  India  of  coin,     same  manner  as  if  he  abetted  the  counterfeiting  of 

^uchTMn  within  British  India. 

287.  Whoever  imports  into  British  India,  or  exports  therefrom,  any  pJ^^J/^JTag., 
Import  aAd  export  of  coun-    counterfeit  coin,  knowing  or  having  reason  to  be-  or  Mag.  of  ist 
teHekcoin.  lieve  that  the  same  is  counterfeit,  shall  be  punished  ^'^'^-j^^,,,^  ' 

with  imprisonment  of  either  description  for  a  term  which  may  extend  to  three  \vfr"rant.^* 

Tears,  and  shall  also  be  liable  to  fine.  Not  barilable. 

Not  comp. 
Merchants  in  various  parts  of  the  country  had  been  in  the  habit  for  many  years  of 
aendkig  copper  to  the  Nawab  of  Loharoo.  who  turned  the  metal,  in  mints  established  ^     , 

for  Um  purpose,  into  small  round  pieces,  upon  which  a  certain  stamp  was  impressed,  the  . 
stamp^qt  purporting  to  resemble  the  mark  on  any  legal  coin.     These  pieces  of  copper  ^ 

were  th«a  sold  in  the  bazars  in  British  India  by  weight,  and  u^ed  as  money.  It  was 
generally  believed  that   the  Naw.nb  had  authority  to  establish  the  mints,  and  issue  thi><  • 

I      243      ] 

Digitized  by  V»OOQlC 


Sees.  23S-241.] 


OFFENCES  RELATING  TO  COIN. 


[Chap.  XI L 


Ct.  of  Ses. 
Cofifnizable. 
Warrant. 
Not  bailable. 
Not  comp. 


Ct.  of  Ses , 
Prcsv.  Mae., 
Or  Niag.  of 
1st  class. 
Cognizable. 
Warrant. 
Not  bailable. 
Not  comp. 


Ditto. 


JU/vx-fx^ 


copper  as  coin.  Held  that  the  pieces  of  cofy>er  were  not  counterfeit  coin. — Prem^kh 
Dass  v.  Crown,  Panj.  Rec.,  No.  38  of  1870.    But  see  the  amended  definition  of  "coin.'' 

t  283.  Whoever  imports  into  British  India,  or  expotts  iberefrom,  any 
Import  or  export  of  coun-    Counterfeit  coin  which  he  knqws,  or  has  reason  to 

.  terfeits  of  the  Queen's  coin.  believe,  to  be  a  counterfeit  of  the  Queen's  coin, 
shall  be  punished  with  transportation  for  life,  or  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  ten  years,  an^  shall  also  be  liable 
to  fine.  •. 

239.  Whoever,  having  any  counterfeit  coin,  which,  at  the  time  when 
Delivery  to  another  of  coin,  he  became  possessed  of  it,  he  knew  t5  be  counter- 
possessed  with  the  knowledge  feit,  fraudulently,  or  with  intent  that  fraud  may  be 
that  it  is  counteffeit.  committed,  delivers  the  same  to  any  person,  tw  at- 
tempts to  induce  any  person  to  receive  it,  shall  be  punished  witk  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  five  years,  and  shall 
also  be  liable  to  fine.  • 

S.  339  of  the  Penal  Code  is  directed  against  a  person  other  than  the  coiner,  wio 
procures  or  obtains  or  receives  counterfeit  coin,  and  not  to  the  offence  committed  by 
the  coiner. — Queen  v.  Sheobux  alias  Sheopershad,  3  N.-W.  P.  150.  [Turner,  J.  June 
23,  1871.] 

240.  Whoever,  having  any  counterfeit  coin  which  is  a  counterfeit  of 
Delivery  of  Queen's  coin,     the  Queen's  coin.  and  which,  ai  the  time  when  he 

ijKMsessed  with  the  knowledge  became  posf  essed  of  it,  he  knew  to  be  a  counterfeit 
Riat  it  is  counterfeit.  ^f  ^^^^  Queen's  coin,  frauduleiUlf,  or  with  intent, 

that  fraud  may  be  committed,  delivers  the  same  to  any  person,  or  attempts  to 
induce  any  person  to  receive  it,  shall  be  punished  with  imprisonment  of  cither 
description  for  a  term  which  may  extend  to  ten  years,  and  shalKalSo  be  liable 
to  fine. 

Where  the  charge  is  one  of  counterfeiting  Queen's  coin,  direct  pjoof  of  fabrira- 
tion  is  not  necessary  to  render  the  person  punishable  under  the  sections  of  the  Penal 
Code  with  reference  to  the  uttering  of  false  coin.  All  that  is  required  is  a^iiihy  kcow- 
ledge  of  the  spuriousness  of  the  coin  at  the  time  of  receiving:  possession  of  it,  or  the 
absence  o^  such  guilty  knowledge  at  fi/st:  Such  guilty  knowledge  may  b<»  proved  eithtr 
directly  or  indirectly  from  surrounding  circumstances. — Parushullah  Mundult  Kheroo 
MuNDUL ;  Queen  v.  Gurib  Shek  ;  Ram  Rutiun  Saha  v.  Bawool  M ukdul,  23  Wr  R.  4- 
[Kemp  and  Birch,  JJ.     Nov.  30,  1874.]  » 


Presv.  Mag. 
or  Nlag.  ot  1st 
or  2nd  class. 
Cognizable. 
Warrant. 
Not  bailable. 
Not  comp. 


as  genuine,  which,  when  first 
possessed,  the  deliverer  did 
not  know  to  be  counterfeit. 


241.  Whoever  delivers  to  any  other  person  as  genuine^  or  attempts  to 
Delivery  to  another  of  coin  ^"^"ce  any  Other  person  tfije£eiXfi,^.£enu^  . 
f  1^  .-t-__  c-..  counterfeit  com,  which  he  knows  to  be  counterfeit, 
but  which  he  did  net  kncw^  to  be  counterfeit  at  ibc 
time  when  he  took  it  into  his  possession,  fiftSdi  bt 
punished  with  imprisonment  of  either  description  for  a  term  which  may  ex- 
tend to  two  years,  or  with  fine  to  an  amount  which  may  extend  to  len  tiraa 
the  value \)f  the  coin  countei  feited,  or  with  both.  * 

Illustration,  ^ 

A,  a  coiner,  delivers  counterfeit  Company's  rupees  to  his  accomplice  B  for  thi 
purpose  of  uttering  them.  B  sells  the  rupees  to  C,  another  uttcrer,  who  buys  thc^ 
knowing  them  to  be  counterfeit.  C  pays  away  the  rupees  for  goods  to  D,  who  reccml 
them,  not  knowing  them  to  be  counterfeit.  D.  after  receiving  the  rupees,  dtscoTcrs  thU 
they  are  counterfeit,  and  pays  them  away  as  if  they  were  good.  Here  D  is  pnnishabfa 
only  under  this  section,  but  B  and  C  are  punishable  under  s.  239  or  240.  .isttke  a« 
may  be. 
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pftAP.XIl.]  OFFENCES  RELATING  TO  COIN.  [Secs.  242-244.  •      \ 

*  Chai^oe. 

First. — That  you,  on  or  about  the  day  of  ,  at  ,  knowing  a  CQin  to 

le  cotinterfeit,  deliver  the  same  to  another  person,  by  name  A.  B.,  as  genuine,  and 
thereby  comiAit'led  an  offence  punishable  under  s.  241  of  the  Indian  Penal  Code,  and 
vithin  the  cognizance  of  the  Court  of  Session  [or  High  Court]. 

Secondly. — That  you,  on  or  about  the        day  of  .at  ,  knowing  a  coin  to 

beoounterfeit,  attempted  to  induce  another  person,  b>  name  A.  B  ,  to  receive  it  as  genuine, 
wd  thereby  committedoan  offence  punishable  under  s.  241  of  the  Indian  Penal  Code, 
and  within  4lie  cognizance  of  the  Court  of  Session  [or  High  Courts — Crim.  Pro.  Code 
(Act  X.  of  1882),  Sch.  v.,  Form  XVIII.  (II.). 

•  Ridings, 

Where  the  prisoner,  being  in  possession  of  a  counterfeit  coin,  hande^  it  to  a  friend, 
in  onifcr  to  avoid  its  being  discovered  by  the  police  in  his  (prisoner's)  possession,  it  was 
held  that  no  offence  had  been  committed  under  s.  241.  as  the  coin  was  not  delivered  as 
mui^p.  The  gist  of  an  offence  under  s.  241  (passing  as  genuine  coin  known  to  be 
cSifHUtffeit)  is  that  a  person  should  deliver  or  attempt  to  induce  any  other  person  to 
receive  as  genuine  coin  known  to  be  counterfeit — Queb.s  v.  Sodri't,  4  N.-W.  P.  62. 
[Spankie,  J.     April  27,  1872.] 

Where  the  charge  is  one  of  counterfeiting  Queen's  coin,  direct  proof  of  fabricating 
i»  not  necessary  to  render  the  person  punishable  under  the  sections  of  the  Penal  Code 
with  reference  to  the  uttering  of  false  coin.  All  that  is  required  is  a  guilty  knowledge 
of  the  spuriousness  of  the  coin  at  the  time  of  receiving  possession  of  it.  or  the  absence 
olsucii  guilty  knowledge  at  first.  Such  guilty  knowledge  may  be  proved  either  directly 
er  indirectly  from  surrounding  circumstances. — Pakushi'i.lah  Mundi'l  v.  Kheroo 
MuNOUL;  QuEE.M  V.  GuRiB  Shek  ;  Ram  Ri  ttun  Shaha  v.  Bawool  Mi  ndil,  23  W. 
R.  4.  [Kemp  and  Birch,  JJ.     Nov.  30,  1874.]  • 

24S'  Wnoever  fraudulently,  or  with  intent  that  fraud  may  be  commit-  ct  of  Ses 
Possession*  05,  counterfeit    \^^>  »«  '''  POSSCSsion  of  counterfeit  cnin,  having  Pr;s^^Mag^^ 
coin  by  person  who  knew  it     known   at  the  time   when  he   became  possessed  ^^  ^aff-  ot 

to  he  counterfeit  when  he  be-      thereof    that    SUch    COln    was    counterfeit,    shall    be  Coffntzable 

ame  possessed  thereof.  punished  with  imprisonment  of  either  description  Warraiit.  ' 

for  a  term  which  niav  extend  to  three  years,  and  shall  also  be  liable  to  fine.      ^,^[  bailable. 

'  Not  comp. 

243.  Whoever  fraudulently,  or  with  intent  that  fraud  may  be  commit-        Ditto. 
Possession  of  Queen's  coin     ^^^'  ^^  in  possession  of  counterfeit  coin,  which  is  a    , 
by  person  who  knew  it  to  be     counterfeit  ot  the  Queen  8  com,  having  known  at 
/»uoterfcit  when  he  became     the  time  when  he  became  possessed  of  it  ihat  it  was 
possessed  thereof.  counterfeit,  shall  be  punished  with  imprisonment  of 

either  description  for  a  term  which  may  extend  to  seven  years,  and  shall  also 
be^able  to  fine. 

A  PRISONER,  who  was  charged  under  s.  243,  admitted  possession,  but  denied  fraudu- 
JpntiqtCp^'*^"-  1"  spite  of  the  denial  of  fraudulent  intention,  the  Sessions  Judge  recorded 
a  plea  of  guilty,  and  convicted  the  accused  thereon.  In  appeal,  it  was  held  that  the  con- 
viction was  bad,  as  the  admission  of  possession  on  the  part  of  the  prisoner  did  not  ex- 
tend to  an  admission  of  fraud,  which  was  the  gist  of  the  offence. — $  N.  A..  N.-W.  P., 
Part  II.,  2<7,  1864. 

344.  Whoever,  being   employed  in  any  mint  lawfully  established   in  ct.  of  .Se«i. 
P^fioi.  employed  in  mint     }^"^»f^i    India,   does   any  act,   or  omits   what  he  is  CogjiizaW^^ 
lansifigcoio  to  be  of  different     legally  bound  to  do,  With  the  intention  of  causing  Noti^iiabic 
iw^^or  composition  from     any  coin  issued  from  that  mint  to  be  of  a  different  Not  con-^.   * 

"WO   y    w.  weight  or  composition  from  the  weight  or  composi-  ^ 

tion  fixed  by  law,  shall  be  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

[    H5    ] 
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Skcs.  245-251.]  OFFENCES  RELA TWO  TO  COIN.  [Chap.  X!I. 

Ct.  of  Ses.  245.  Whoever,  without  lawful  Twthority,  takes  out  of  any  mint,  lawful- 

wfr"r!^L^'         Ugiawfuily  ukinjr  from  a    b'  established  in  British  India,  any  coining  tool  or 
Not  bailable.    "''"^  *"y  coining  instrument,     instrument,  shall  be  punished  with  imprisbniaest  of 
Not  conip.       either  description  for  a  term  which  may  extend  to  seve^  years,  and  shall  tiso 
be  liable  to  fine. 

Ct.  ofSes.,  246.  Whoever  fraudulently  or  dishonestly  performs  on  any  coin  wskj 

^^^^'^^    of'*^*'    .Fraudulently  or  dishonestly     Operation  which  diminishes  the  weight  pr  almttlie 
ist  class  diminishing:  weight  or  alter-     compojiiiion   of  that  coin,  shall  be  pumrfi^  *Hn 

Cognizable.     '"«^  composition  of  coin.  imprisonment  of  either  description  for  a  term  which 

Nfot  bailable.    ^^^  extend  to  three  }ears,  and  shall  also  be  liable  to  fine.  • 

Not  comp.^^^^^^/^    Expla^tion.—k  person  who  scoops  out  part  of  the  coin,  and  putj  any- 
thing else  into  the  cavity,  alters  the  composition  of  that  coin. 

Ditto.  247.  Whoever  fraudulently  or  dishonestly  performs  on  apy  of  the  Qaeeo's 

Fraudulently  or  dishonestly     coin  any  Operation  which  diminishes  the  wetgte  «* 

diminishing:  weight  or  altering    alters  the  composition  of  that  coin,  shall  be  punlth- 

composiiion  of  Queen's  coin.     ^^  ^,^jj  imprisonment  of  either  description  for  a 

term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

Ditto.  248.  Whoever  performs  on  any  coin  any  operation  which  alters  the  ap* 

Altering  appearanceof  coin      Pearance  of  that  COin,  with  the   i^^^^'O^^  ^^ 

with  intent  that  it  shall  pas?    Said  coin  shall  pass  as  a  com  ot  a  dmerenl  deicnp- 
^  'as  coin  of  different  descrip-     jjon,  shall  be  punished  with  imQ^j^onment  of  ^iser, 

*'*"**  description  for  a  term  which  may  extend«u>  three 

years,  and  shall  also  be  liable  to  fine. 

Ditto.  249.  Whoever  pei forms  on  any  of  the  Queen's  coin  any  operation  wWch 

Aif#.rjna^    oo«^«ro«o-.    ^f    ^\tx%  ihc  appcarauce  of  that  coin,  with  the  intention 

Altenn^     appearance     of       .         ,  /,*^     .111  •        r       jra^.^^* 

Queen's  coin  with  intent  that  that  the  said  com  shall  pass  as  a  com  Ot  a  different 
It  shall  pass  as  coin  of  differ-  description,  shall  be  punished  with  imprisonment  of 
ent  description.  ^^^^^^  description  for  a  term  which  may  extend  to 

seven  years,  and  shall  also  be  liable  to  fine. 

,  r- 

Ditto.  250.  Whoever,  having  cf)in  in  his  possession  with  respect  to  which  the 

Delivery  to  another  of  coin  ^^^^"^^  defined  in  seciion  246  or  248  has  been  COfflj 
possessed  with  knowledge  mitted,  and  having  known  at  the  time  wnea  tie 
that  it  is  altered.  became  possessed  of  such  coin  that  such  oi^ce 

had  been  committed  with  respect  to  it,  fraudulently,  or  with  intent  that  fttod 
may  be  committed,  delivers  such  coin  to  any  other  person,  or  attempts  10 
induce  any  other  person  to  receive  the  same,  shall  be  punished  with  impiteon- 
ment  of  either  description  for  a  term  which  may  extend  to  ^s^  years,  afia  shall 
also  be  liable  to  fine. 

.    Ditto.  251.  Whoever,  having  coin  in  his  possession  with  respect  to  Vhich  tb« 

Delivery  of  Queen's  coin  ofifence  defined  in  section  247  or  249  has  been  corn- 
possessed  with  the  knowledge  milted,  and  having  known  at  the  time  when  Iw  be- 
that  it  IS  altered.  came  possessed  of  such  coin  that  such  offence  had 

been  commented  with  respect  to  it,  fraudulently,  or  with  intent  that  fraiui  may 

'    «.  be  committed,  delivers  such  coin  to  any  other  person,  or  attempts  to  induce  any 

other  person  to  receive  the  same,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  ten  years,  and  shall  also  be^liable 
to  fine. 
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Cbap.  XU.j  offences  Rl^ATiNG  TO  STAMPS.  [Secs.  232-257.0  ^      *      ^ 

S52.  Whoever  fraudulently,  or  wiiTi  intent  that  fraud  may  be  committed,  ^•'  ^^  ^^ 
tt_       .       *    ,.     ,     .       is  in  possession  of  coin  with  respect  to  which*  the  ^/Iw  o1^' 
bf  »  possessor  y«kio  knew  it    ofience  denncd  in  either  of  the  sections  246  or  248  ist  class, 
tobealtered  when  he  became     has  been  committed,  having  known  at  the  time  of  ^gn'^^c* 
possesscd^hcreof.  becoming  possessed  thereof  that  such  offence  had  NoTbaUablc. 

been  committed  with  respect  to  such  coin,  shall  be  punished  with  imprison-  Not  comp. 
ttent  of  either  description  for  a  term  which  may  extend  to  three  years,  and 
dbtll  abo  ^e  liable  to  fine. 

258.  Whoever  fraudulently,  or  with  intent  that  fraud  may  be  committed,        ^*^' 
.      /         ,      .      is  in  possession  of  coin  with  respect  to  which  the 
W^"on  whte-  "IS    Offence  defined  in  either  of  ihe  section.  247  or  249 
be  altered  when  he  became    has  been  Committed,  having  known  at  the  time  ot 
pe»9es«d  thevof.  becoming  possessed  thereof  that  such  offence  had 

been  commhted  with  respect  to  such  coin,  shall  be  punished  with  imprison- 
HKiit  of  either  description  for  a  term  which  may  extend  to  five  years,  and 
^1  also  be  liable  to  fine. 

254.  Whoever  delivers  to  any  other  person  as  genuine,  or  as  a  coin  of  a  Prcsy.  Ma^. 

p, ,.        ^         »u      r     •       different  description  from  what  it  is,  or  attempts  10  or  Mag.  of  1st  * 
Dchvery  to  another  of  coin      .     ,  ^      ^  .  •  ^r  -^rxA  r\^^^ 

asgeimiii,  which,  xvhcn  firi-t    »nduce  any  person  to  receive  as  genuine,  or  as  a  ^';^^nd^^iass. 

Ipeoesaed,  the  deliverer  did     different  coin  from  what  it  is,  any  coin  in  respect  Warrant, 
•ot  know  to  be  altered.  ^f  which  he  knows  that  any  such  operation  as  that  Not  bailable. 

laentioned  in  section  246,  247,  248,  or  249.  has  been  performed,  but  in-^otcorap. 
iiespcct  of  which^'te  did  nT>t,  at  the  time  when  he  took  it  into  his  possession, 
know  that  such  operation  had  been  performed,  shall  be  punished  with  Impri- 
sonment of  either  description  for  a  term  which  may  extend  to  two  years,  or 
»ith  fine  to*aff  amount  which  may  extend  to  ten  times  the  value  of  the  coin 
for  which  the  altered  coin  is  passed  or  attempted  to  be  passed. 

256.  Whoever  counterfeits,  or  knowingly  performs  any  part  of  the  pro-  ct.  of  Scs. 

Couoterfeiting    a  Govern-     CCSS  of  counterfeiting,  any  stamp  issued  by  Govern-  Cognizable, 
mcnt  stamp.  ment  for  the  purpose  of  revenue,  shall  be  punished  ^^|aWe!' 

trith  transportation  for.  life,  or  with  imprisonment  of  either  description  for  a  teim  Not  comp. 
*hich  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

^  Explanation, — A  person  commits  this  offence  who  counterfeits  by  caus- 
^g  a  genuine  stamp  of  one  denomination  to  appear  like  a  genuine  stamp  of  a 
Cerent  denomination. 

255.  Whoever  has  in  his  possession  any  instrument  or  material  for  the 
Hasuv  possession  of  in-    Purpose  of  being  used,  or  knowing  or  having  reason 

^KMxmm^x  material  for  pur-  to  believe  that  it  is  intended  to  be  used,  for  the  pur- 
twse  of  counterfeiting  Go-  pQ^e  of  counterfeiting  any  stamp  issued  by  Govern- 
*^™        ^   "^*  ment  for  the  purpose  of  revenue,  shall  be  punished 

*rith  imprisonment  of  either  description  for  a  term  which  may  extend  to 
seven  Tears,  and  shall  also  be  liable  to  fine. 


Ditto. 


Ai 


Whoever  makes,  or  performs  any  part  of  the  process  of  making,  Ditto. 
'  >fakhig  or  selling  instru-  <^r  buys,  Or  sells,  or  disposes  of,  any  instrument  for 
;nient  lor  purpose  ot  counter-  the  puipose  of  being  used,  or  knowing  or  having 
lekhiK  Goremment  stamp.  reason  to  believe  that  it  is  intended  to  be  used,  for 
tbe  {Mnpose  of  coimterf citing  any  stamp  issued  by  Government  for  the  pur- 
pose 01  revenue,  shall  be  punished  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

[  247  ] 

Digitized  by  VjOOQ IC 


Ct.  of  Ses. 
0^gnlzab!e-. 
Warrant. 
Bailable. 
Not  com  p. 


Ct.  of  Ses., 
Presy.    Magf,, 
or  Maj?.  of  tst 
class. 

Cocrnizable. 
Warrant. 
Mailable. 
Not  com  p. 

Ditto. 


Ditto. 


►  Secs.  25S-264.]        OFFENtES  RELA  TIN(T  TO  WEIGHTS.         [Cuap.  X^IF. 

258.  Whoever  sells,  or  offers  for  sale,  any  stamp  which  he  knows  or  btt 
Sale  of  counterfeit  Govern-     reason  to  believe  to  be  a  counterjcit  of  any  stan^^ 

ment  stamp.  sued  by  Government  for  the  purpose  ef ^reve&iteafB 

be  punished  with  imprisonment  of  either  description  foi*a  tertn  which  may  ex- 
tend to  seven  years,  and  shall  also  be  liable  to  fine. 

259.  Whoever  has  in  his  possession  any  stamp  wjjich  he  knowslo||j(a 
Having  possession  of  coun-     coimterfeit  of  any  stamp  issued  by  Govtspmiei^-'iDr 

terfeit  Government  stamp.        the  purpose  of  revenue,  intending  to  use  or 
of  the  same  as  a  genuine  stamp,  or  in  order  that  it  may  be  u^ecj  as  a 
stamp,  shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  ^tend  to  seven  years,  and  shall  also  be  liable  to  fine. 


260.     Whoever  uses  as  genuine  any  stamp,  knowing  it  to  be^icoi 
Usins?  as  genuine  Govern-     0^  ^"7  Stamp  issued  by  Government  for  the^^itfpM 
mcnt  stamp  known   to  be     of  revenue,  shall  be  punished  with*imprisoiiflt«|t  oi 
counterfeit.  either  description  for  a  term  which  may  exlefd  to 

seven  years,  or  with  fine,  or  with  both. 

281.     Whoever  fraudulently,  or  with  intent  to  cause  loss  to  Govemm^at, 
Effacinj^  writinjr  from  sub-     removes  Or  effaces  from  any  substance  beani^  any 


stamp  issued  by  Government  for  the  purpose  of  J»vo» 
nue,  any  writing  or  document  for  which  such  Sbcnf 
has  been  used,  or  removes  from  any  writing  or  deca* 
ment  a  stamp  which  has  been  uai^  for  such  wriliaCi 
or  document,  in  order  that  such  stamp  may  be  used  for  a  different  wrltifliSt  W 
document,  shall  be  punished  with  imprisonment  of  either  description  foraleiBl 
which  may  extend  to  three  years,  or  v^ith  fine,  or  with  both.       •   * 


stance  bearing  Government 
stamp,  or  rcmovinjj  from  d)- 
cumeit  a  stamp  used  for  it, 
•wth  intent  to  cause  loss  to 
Government. 
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H,  SAFETY,  &c,  [Secs.  265-268.  ^  •      . 

i^nce  of  fraudulently  using  false  instruments 
>sence  of  such  intention  in  this  case,  the  Court 
;  return  of  the  fines.— <Jovt.  v.  Kang^eb 
I-    June  3,  1872^^^ 

\  any  false  weight  or  faise  measur^^of  Pr^.  Magr. 

pacity,  or  trauaulentiy  uses  any  weight  ^^  Ma|P«  ofist 

ire  of  length  or  capacity,  as  a  different  uncog.*^  ^^' 

all  be  punished  with  imprisonment  of  Summons. 

may  extend  to  one  year,  or  with  fine,  S*iJ*^*®' 

wot  comp* 


any  instrument  for  weighing,  or  of  any     Ditto. 
)f  any  measure  of  length  or  capacity, 
lows  to  be  false,  andintgi^yii]^        the 
e  punished  with  TmprlsSnment  of  either 
d  to  one  year,  6r  with  fine,  or  with  both. 

ess  of  the  authorized  standard  will  not  sup-> 


- .^/: 

Code.     A  fraudulent  i ntejit  XE^\[^\  be  charged      W^ 
3om.  H.  C.  R.  i»i.     [CouSTandTuc^errjQ   /yr       ^  ' 

or  measures  will  not  in  itself  raise  any  strong  /  >- 
put  away  so  as  not  to,  be  used.    The  fraudu- ' 
>lace  where  they  are  found.     Suppose  a  false 
counter  where  he  was  accustomed  to  sell  his. 

There  would  be,  in  the  case,  the  strongest  • 

IS  not  innocent.  On  the  other  hand,  suppose 
rue  one  stowed  away  in  an  attic  with  a  lot  of 
gainst  fraud.  A  farmer  >had  in  his  house  a 
I  two  iron  weights  which  were  found  by  the 
D  produce  about  the  premises,  and  could  not 
le,  or  weighed  for  conveyance  or  carriage  any 
nvictipn  of  the  farmer  was  wrong. — Griffiths 

sposes  of,  any  instrument  for  weighing,     putp. 
It,  or  any  measure  of  length  or  capacity    ^ 
io«rs  to  be  false,  in  order  that  the  same 
le  same  is  likely  to  be  used  as  true,  shall 
er  description  for  a  term  which  may  ex- 
both. 


,      ^  CHAPTER  XIV. 

Of  Offences  affecting  the  Public  Health,  Safety,  Convenience,  ^ 

Decency,  and  Morals. 

368.  A  person  is  guilty  of  a  public  nuisance,  who  does  any  ad,  or  is  guilty  5iLi  IS3 '  C  ^ 
p  -f.  of  an  illegal  omission,  whichj:auae4  any  common  -^^    '  -^ — 

_u  ic  nuisance.  Injury,  danger,  or  annoyance  to  the  public  or  to  the    ^      "*    ,     ^-^^ 

[>cople  in  general  who  dwell  or  occupy  property  in  the  vicinity,  or*which  must    "^  ' ' . 

aecessartly  cause  injury,  obstruction,  danger,  or  annoyance  to  persons  who  Way  ^  f  ^  ^^ 

liave  occaston  to  use  any  public  right. 

A  common  nuisance  is  not  excused  on  the  ground  that  it  causes  some  con- 
^emence  or  advantage. 


^Sbc.  26^J  public  heal 

•^  Nuisances  punishable  under  the  Pen 
action,  before  or  without  prosecution. — ^Ji 
C.  R.  I.    [Forbes  and  Newton,  JJ.    June 

A  COMMON  fi^aming-house  is  one  whi< 
constitute  a  public  nuisance;  but  it  cann 
actual  annoyance  to  the  public,  that  ever 
and  all  persons  who  game  therein,  are  guil 
s.  268  of  the  Penal  Code.— Reo. «;.  Hau  N 
JJ.    Dec.  1,1870.] 

At  a  certain  village  where  a  fair  was 
ments  at  the  time  of  the  fair  every  year  foi 
1S75,  the  Deputy  Commissioner,  going  tc 
had  not  been  made  for  the  fair,  and  that  t 
covered  with  foetid  matter.  The  Deputy 
mitting  a  public  nuisance,  and  convicted  1 
viction  was  bad,  as  there  was  no  legal  om 
V,  Guj  Sing,  Panj.  Rec,  No.  ix  of  1875. 

Persons  placing  a  bamboo-stockade 
of  fishing,  although  leaving  in  such  stocks 
which  passage  was,  however,  kept  closed 
charged  at  the  instance  of  a  sub-divisional 
of  the  Penal  Code.  Held  that,  although 
offence  undei 
n  the  Matti 
Beverley,  J. 


or  ine  renai  v..oae.  neta  cnac,  aicnou^ 
l^^ase,  they  had  committgd  an  offencft  iin 
,         unde^LS.  aoo  ot  that  Code. — In  theMa 

656.     LPetheram,  C.J,,  and  Beverley,  J 


i^.  II 


^        *        The  accused  cut  up,  on  his  verandah 
*      <y  exposing  it  to  the  sight  of  persons  passing 

whose  temple  was  close  by.  The  Jains  c 
had  made  the  air  offensive,  and  caused  an 
was  not  in  an  offensive  state,  but  convicte 
under  s.  268  of  the  Penal  Code,  on  the  gi 
persons  being  Jains  were  much  annoyed, 
repugnance  to  the  killing  of  animals  of 
sentence,  that,  in  this  case,  no  real  dama 
people  in  general  dwelling  in  the  vicinity 
publicnmaaoce,  and,  therefore  not  one 
ThVappiicant's  act  was  an  annoyance  m< 
Jains,  who  have  a  repugnance  to  the  killi 
under  s.  291  of  the  Penal  Code.  1lduttu\ 
referred  to. — Qubbn-Emprbss  v.  Bvramji 
Parsons,  JJ.    Dec.  i,  1887.] 

Keeping  dogs  which  make  noises  in  the  night  amounts  to  a  public  nuisance.— a  Chit 
Cffim.  Law  647 ;  i  Russ.  452.  ** 

Where,  upon  an  indictment  against  a  tinman  for  the  noise  made  by  him  in  carry 
ing  on  his  trade,  it  appeared  in  evidence  tKat  the  noise  only  affected"  the  Inha^tants  ^ 
three  sets  of  chambers  in  Clifford's  Inn,  and  that  by  shutting  the  windows  the  iimse  was 
in  a  great  measure,  prevented,  it  was  ruled  by  Lord  Ellenborough,  C.J.,  that  the  iodid 
ment  could  not  be  sustained,  as  the  annoyance  was,  if  anything,  a  private  nuisancc.-- 
Rbx  v.  Ll^vd,  I  Russ.  318.  ~^'^"""*"* 

The  mere  fact  of  an  encroachment  on  a  tidal  r 
amount  to  a  public  nuisance  so  as  to  render  a  person 
punishment  under  s.  290  of  the  Penal  Code,  but  there  i 
ment  causes  Qne  of  the  results  specified  in  s.  268.  In 
Chandra  Kar  (I.  L.  R.,  14  Cal.  656)  considered  and  < 
in  th^t  case  to  the  effect  that  any  encroachmeht,  how( 
-constitutes  an  offence  under  s.  290,  is  too  widely  stat< 
on  its  own  merits,  and  a  decision  arrived  at  as  to  wh( 
obstruction  or  not.  The  petitioner  was  charged  with 
gable  river,  constructed  of  trees  and  dams,  and  there 

[  .so-  3 
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Chap.  XIV.]  PUBLIC  HEALTH,  SAFETY,  &e.  [Secs.  360.2M. 

It 

«.  aB3  and  290  of  the  Penal  Code.  There  was  evidence  to  show  that  the  jag  was  about 
45  cubits  loo^  and  20  cubits  broad,  and  that  it  was  erected  on  the  silted  side  of  t^e  rivei 
vbere  it  wajabout  ^^oo  hdts  broad,  and  that  it  did  not  obstruct  the  ordinary  navigation  ot 
the  rirer.  ThI  lower  Court  held  that  the/a^  could  not  but  cause  an  ob^ruction,  and  con- 
HcImI  the  petitioner  under  s.  963.  Held  that,  as  there  was  no  evidence  to  show  that  the 
prtitioMr  had  caused  any  danger,  obstruction,  or  injury  to  any  person  In  any  public  way 
»r  line  of  navigation,  the  conviction  under  that  section  could  not  be  sustained.  Held 
brther  that  he  could  rot  be  convicted  under  s.  290,  as  there  was  no  evidence  of  any  ob- 
itmctioo  to*  the  ordinary  navigation  of  the  river. — ^Jugal  Das  Dalalv.Quekn-Emprkss 
L  L  R.,  26  Cal.  665.    [Prinsep  and  Ameer  Ali,  JJ.     Feb.  9,  1893.] 


Whoever  uplawf  ally  or  negligently  does  any  act  which  is,  and  which  Prtsy.  Mag. 

Kcdbieot    act  Hkely  ~1^    he  knows  or  Das  reason  to  believe  to/  be,  likely  to  *  ^!f'J^  *** 

gna^fi^^Mi  of  any  disease    spread  the  Infection  of  any  disease  dangeroos  to  life,  SgSizSe!* 

MfKOtts  to  bfe.  ^Yi%\\  be  punished  with  imprisonment  of  either  de-  Summons/ 

cripijon  for  a  term  which  may  extend  to  six  months,  or  with  fine,  or  with  both.  Sf^**^* 

Not  comp,  " 

Inoculatio.n  in  itself  is  not  an  illegal  or  negligent  aA,  and  unless  it  is  proved  that 

be  aft  was  done  negligently,  with  the  knowledge  or  belief  that  it  was  likely  to  spread 

be  infection  of  a  disease  dangerous  to  life,  or  that  there  was  negligent  dealing  with  the 

tatient  after  inoculation  with  the  knowledge  or  belief  as  aforesaid,  there  can  be  no  con* 

iftion  in  respect  of  such  an  aft  under  s.  2i59. — Mad.  H.  C.  Rul.,  July  10,  1867 ;  2  Mad. 

Accused  were  convicted,  under  s.  269,  for  allowing  accumulation  of  fiHh  and  manure 
3  their  villages.  Held  that  this  could  not  be  construed  into  an  aft  likely  to  spread  in- 
!rtioi\  of  dan^^ous  disease  within  the  meaning  of  the  section. — Crown  v.  Buta  Singh, 
^j.  Rec,  No.  25  of  1872.  ^  ,,    ^ 

K  itffowiNG  that  he  was  sufTering  from  cholera,  entered  a  train  as  a  passenger  with-  L 
«t  informing  the  Railway  Company's  servants  of  his  condition.  M  knowincr  ofK's  con- 
Htion,  bou^t  K's  ticket,  and  travelled  with  him.  Held  that  K  was  properTv  convicted 
Ader  s.  269  of  the  P^nal  Code  of  negligently  doing'an  act  which  was,  and  which  he  had 
eason  to  believe  was,  likely  to  spread  infection  of  a  disease  dangerous  to  life,  and  M  of 
betment  of  K's  offence. — Quben-Emprbss  v,  Krishnappa,  I..L.  R.,  7  Mad.  276.  [Turner, 
'.J.,  and  Kernan,  J.     Dec.  14, 1883.] 

A  pRosTiTirrK  who,  while  suffering  from  syphilis,  communicates  the  disease  to  a  per-     f  f       .,    / 

ut  wiio  luis  sexual  intercourse  with  her,  is  not  liable  to  punishment  under  s.  269  of  the     {    x^  (    j^  ;«        •  ^ 
^nal  Code  (Act  XLV.  of  i860)  "  for  a  negligent  act  and  one  likely  to  spread  infection  of  /    tf    ' 

aj  disease  dangerous  to  life.*'    Semble. — She  may  be  charged  with  cheating  under  s.  4i7'Y^(3^j)|tf(AAJL\;^ 
riap,  if  the  intercourse  was  induced  by  any  misrepri^ntation  on  her  part. — Queen-Em-       tCu     ^^     •  i    ( 
lEss  V,  Rakhma,  I.  L.  R.,  1 1  Bom.  59.  [West  and  Nanabhai  Haridas,  JJ.  Sep.  30, 1886.]  * |jJ*5fUAX-A,  [ 

270.  Whoever  ^malignantly  does  any  act  which  is,  and  which  he  knows  or       Ditto. 
Malignant  act  likely    to    bas  reason  to  believe  to  be,  likely  to  spread  the  in- 
vead  infection  of  any  dis-    f ecilon  of  any  disease  dangeroQS  to  life,  shall  be  pun- 
ise  dangerous  to  life.  ished  with  imprisonment  of  either  description  for  a 

tna-whicb  may  extend  to  two  years,  or  with  fine,  or  with  both. 

2f71.  Whoev^  knowingly  disobeys  any  rule  made  and  promulgated  by  p^^^  f^^^ 
Disobcdi^icc  to  a  quajan-    the  Government  of  India,  or  by  any  Goven^ment,  for  or  l£g.3^st 
nemle.  f  .     putting  any  vessel  into  a  state  of  quarantine,  or-for  ?}"  ^^  <^^^ 

the  mtetc^ftrse  of  vessels  in  a  state  of  quarantine  with  the  shore  ^  SumfMos. 


Eh  flriier  vessels,  or  fo^ff  S^^^tlng  the  intercourse  between  places  where  an  Bailable. 
n^Otti  disease  prevafS&nd  other  places,*  shall  be  punished  with  imprison-  ^ot^omp. 
roi(i{  Vidier  description  for  a  term  which  may  extend  to  six  months,  or  widi 

kotnithboth.  :B.BAsr 

lui . rm- 

•  See  Act  I.  of  1870  {lo  provide  rules  relating  to  quarantine). 
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Ditto. 


Prcsv.  Mair.  272.  Whoever  adulterates  any  ar 

"oJznfclal'"*      Aduftcration     of    food    or      article   noxi 

UnccJ.  .drink  intended  for  sale.  SUch   artich 

Summons.        likely  that  the  same  will  be  sold  as  fo 

Bailable.  prisonment  of  either  description  for  a 

ot  comp.       ^^  ^^.^^  g^^  which  may  extend  to  one 

Ditto.  278.  Whoever  sells,  or  offers  or 

Sale  of  noxious   food   or     article  whicl 
drink.  pus  or  is  in 

or  having  Tea%)n  to  believe  that  the  sa 
punished  with  imprisonment  of  either 
to  six  months,  or  with  fine  which  ma} 
both. 

Accused  sold  a  quantity  of  aiia  at  the 
of  good  quality  being  a  rupee  for  fifteen  s 
was  "  old  and  gritty,"  and  "  would  be  bad 
purchaser  at  tbe  time  of  the  sale  that  the  at 
or  of  an  inferior  quality.  Held  that  the  fac 
—Crown  t>.  Gunesh,  Panj.  Rec,  No.  15  o 

274.  Whoever  adulterates  any 

Aj  u     *•       e  J  manner  as  1 

^  Adulteration  of  drugs.  ^.         ^        , 

•  *  tion  of  such 

noxious,  intending  that  it  shall  be  sc^ 

that  it  will  be  sold  or  used  for,  any  nn 

gone  such  adulteration,  shall  be  pun 

scription  for  a  term  which  may  extenc 

extend  to  one  thousand  rupees,  or  wit 

275.  Whoever,  knowing  any  dn 

CI     «    1  u     .  A  A  adulterated 

.    Sale  of  adulterated  drugs.      .       , 

*        to  change  11 

^  the  same,  or  oflfers  or  exposes  it  for  sa 

medicinal  purposes  as  unadulterated,  < 

poses  by  any  person  not  knowing  of 

imprisonment  of  either  description  foi 

or  with  fine  which  may  extend  to  one 

276.  Whoever  knowingly  sells. 

Sale  of  any  drug  as  a  dif-     a  dispensar 
ferent  drug  or  preparation.  dical  prepa 

paration,  shall  be  punished  with  impr 
which  may  extend  to  six  months,  or  \ 
sand  rupees,  or  with  both. 

S.T 

'277.  Whoever  voluntarily  corru 

Fouling  the  avater  of  a  pub-     Or  reservoil 
lie  spring  or  reservoir.  for  which  i 

with  imprisonment  of  either  descripti 
'months,  or  with  fine  which  may  exten 

,^  '  The  words  "  public  spring  or  reservoi 

elude  a  public  river.    The  strewing  of  brar 


Ditto. 


Ditto. 


Any  Mag. 
Cognisable. 
Summons. 
Bailable. 
Not  c^mp. 
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Chap.  XIV.l  PUBLIC  HEALTH,  SAFETY,  &c.  [Secs.  278-282. 

lore^  to  be  DO  oltence  under  that  section. — Em prbss  v.  Halodhur  Pore,  I.  L.  R.,  2  Cal. 
3834    [Markl^  and  Prinsep,  JJ.     May  7,  1877.] 

Thk  ^erm  '*  priblic  spring"  in  s.  277  of  the  Penal  Code  does  not  include  a  continuous 
stream  of  w^er  running  along  the  bed  of  a  river. — Reg.  v.  Vitti  Chokkan,  I.  L.  R.,  4 
Ma4.  229.     [Innes  anc*  Muttusami  Ayyar,  J  J.     Oct.  21,  1881.] 

S.T 

278.  Whoever  voiuntarily  viU^t^lhe  atmosphere  in  any  place  so  as  to  Any  Mag. 
Making;  atmosphcri  noxi-    make  it  noxious  to  the  health  of  persons  in  general  sum^^ins. 

^  MS  to  htalth.  dwelling  or  carrying  on  business  in  the  neighbour-  Bailable. 

teod,  or  passing:  along  a  public  way,  shall  be  punished  wiih  fine  which  may  Not  comp. 
txtend  to  five  hundred  rupees.  *""" 

279.  Whoever  drives  any  vehicle,  or  rides,  on  any  public  way,  in  a  man-  Any  Mag. 
Aasfa  driving  or  rifling  on  a    ner  SO  rash  or  negligent  as  to  endanger  human  life,  Cognizable. 

P^fitic  way.  or  10  be  likely  to  cause  hurt  or  injury  to  any  other  r^m^T?"*' 

person,  shall  be  punished  with  imprisonment  of  either  description  for  a  term  Not  comp. 
which  may  extend  to  six  months,  or  with  fine  which  may  extend  to  one  thou- 
sand rupees,  or  with  both. 

Thb  actual  driver,  and  not  the  owner,  of  a  carriage,  is  liable  under  s.  279  of  the  Penal 
Code  in  case  of  a  collision  and  injury  to  another  arising  out  of  rash  driving. — Larrvmorr 
lA.  W.)  tf*BRNENDOO  Deo  Rai,  14  W.  R.  33.    [Bayley  and  Kemp,  JJ.    Aug.  13, 1870.I 

Dbfbnoant  was  convicted  under  s.  338  of  the  Penal  Code  of  causing  grievous  hurt. 
I  Tike  evidence  showed  that  the  defendant  was  being  driven  in  a  carriage  to  her  house  through 
I  file  streets  of  the  town  between  the  hours  of  7  and  8  p.m.  ;  that  the  carriage  was  being  di^iven 
'  at  an  ordinary  pact,  and  in  the  middle  of  t)fc  road  ;  that  the  night  was  dark  and  the  car- 
;    riag^ without  lamps,  but  that  the  horse-keeper  and  coachman  were  shouting  out  to  warn 

foot-passengers  ;  that  the  defendant's  carriage  came  into  contact  with  the  complainant's 
I    fatheTt  ail  old  deaf  man,  and  that  complainant's  father  was  thereupon  knocked  down,  run 

over,  and  killed.     Held,  upon  a  reference,  that  the  question  for  the  Court  was  whether 

there  was  any  evidence  that  the  death  of  the  deceased  was  induced  by  an  'act  negligently 
■    and  rashly  directed  by  the  accused,  and  that  there  was  no  such  evidence.    The  conviction 

was  accordingly  quashed. — Pro.,  Aug.  17,  1871,  6  Mad.  H.  C.  R.,  Ap.,  31. 

280.  Whoever  navigates  any  vessel  in  a  manner  so  rash  or  negligent  as  to  p^^g   ^^^^ 
Rash  navigation  of  a  vessel      ^^^^'^fi^^'*  ijo^an  life,  or  to  be  likely  to  cause  hurt  or  or  Mag.  of'  1 

*  '     injury  to  any  other  person,  shall  be  punished  with  J!f  2nd  class. 

'    imprisonment  of  either  description  for  a  term  which  may  extend  to  six  months,  Sumraons.*^ 
or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with  both.  Bailable. 

Not  comp. 

281*  Whoever  exhibits  any  false  light,  mark,  or  buoy,  intending  or  know-  ^     .  ^ 
l^hibitk>n  of  a  false  light,     «ng  it  to  be  likely  that  such  exhibition  will  mislead  c<ig?lizabli. 
marii,  or  buoy.  any  navigator,  shall  be  punished  with  imprisonment  Warrant. 

oC*eithcr  description  for  a  term  which  mav  extend  to  seven  years,  or  with  fine,  5*!!*^^*' 
or  with  both.  '  'Not  comp. 

L jts     282.  Whoever  knowingly  or  negligently  conveys,  or  causes  to  be  convey-  Presy.  Ma^, 
rconveyini  person  by  water     «^»  ^o^  ^^'^e  any  person  by  water  in  any  vessel,  when  or  Mag.  of  ist 
I     ferliirem  a  vessel  overload-     that  vessel  is  in  such  a  stale  or  so  loaded  as  to  en-  Cognizable. 
I    ^-^  ttosafe-  danger  the  life  of  that  person,  shall  be  punished  with  Summons. ' 

!     timnisonment  of  either  description  for  a  term  which  may  extend  to  six  months,  Bailable. 
'    or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with  both.  ^Z^  *^?'"P' 

•  ,  Boatmen,  who  ply  an  unseaworthy  vessel,  whereby  the  lives  of  passengers  for  hire  ^  ^ — ' 
am  endangered,  should  be  charged  under  s.  282.  and  not  under  s.  ^vifi  of  the  Penal  Code. — 
Rto.  V.  Khooa  Jagta,  i  Bom.  H.  C.  R.  137. "  [WfWflWWTffich;  jJ.    Jan.  8,  1864.] 


St 


[     ^53     ] 
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Prcsy.  Maff. 
or  Mag.  of 
8r  2nd  cUss. 
Cognizable. 
Summons* 
BaiUble. 
Not  comp* 
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288.  Whoever,  by  doing  any  act,'dr  by  omitting  to  take  order 
^^\     Danger  or  obstruction  in  a    property  in  his  possession  or  under  his  charge^, 
public  Wky  or  navigation.  danger,  obstroction,  Or  injury  to  any  pc^fspn ' 

public  way  or  public  line  of  navigation,  shall  be  punished  with  fine  wF ' 
extend  to  two  hundred  rupees. 

Where  an  accused,  for  having  repaired  a  public  road  without  having  previ( 
for  leave  to  repair  it,  was,  on  a  simple  petition,  charged  with  having\>bstructed 
and  the  complainant  never  appeared,  held  that  the  Deputy  Magistrate  ought  to 
missed  the  complaint.— Queen  v.  Bholanath  Banerjee,  7  W.  K.  31.    [Kcmpand 
JJ.    Feb.i6j257.]  , 

To  spread  fishing  nets  by  the  side  of  a  thoroughfare  in  a  town  is  neither  an 
punishable  under  tl.  3,  s.  48,  Aft  XXIV.,  1859,  nor,  without  proof  of  obstru<   ' 
to  any  particular  person  or  class  of  persons,  under  s.  283,  Penal  Code.     The 
a  full  report  of  the  case :  *'  In  thia  case  the  prosecutor  (a  policeman)  deposed  that 
a  bad-smelling  net  dried  on  the  road  by  the  side  of  the  house  of  the  first  accused, 
cause  obstruction  to  persons  passing  by.    The  second  accused  admitted  tl^  net 
and  had  been  left  there  by  him.    The  Magistrate  convicted  the  second  accused  m 
s.  48,  Madras  Police  A6t  (XXIV.  of  1859),  and  fined  him  one  rupee.    The  case 
ferred  by  the  District  Magistrate  of  Madura  for  the  orders  of  the  High  Court,  on  the; 
that  the  action  of  the  accused  in  drying  nets  in  the  street  did  not,  in  his  opinion, 
tute  such  an  obstruction  as  is  contemplated  in  cl.  3,  s.  48,  Aft  XXIV.,  1859. 
appeared  at  the  hearing.    The  Court  (Innes  and  Muttusanu  Ayyar,  JJ.)  delivered 
low^ing  judgment :    *  Cl.  3,  s.  48,  Madras  Police  Aft  (XXIV.  of  1859),  under  wl 
accused  has  been  convicted,  refers  to  obstruction  of  the  road  or  street  caused  ' 
or  by  conveyances,  in  certain  circumstances  therein  detailed.    The  act  of  the  a( 
spr^uling  fishing  nets  by  the  side  of  the  road  was  clearly,  therefore,  not  punishabl 
this  clause  of  s.  48  of  the  Aft.     The  present  conviction  cannot  also,  in^our  op? 
sustained  as  a  conviction  under  s  283,  Penal  Code,  because,  although  it  is  stati 
evidence,  in  general  terms  that  obstruction  was  caused,  it  does  not  appear  that  0I 
was  caused  to  any  particular  individual  or  individuals.     The  conviction  is  dir« 
quashed.    The  fine  collected  from  the  accused  must  be  refunded."* — Reg.  v. 
MoiDiN,  I.  L.  R.,  4  Mad.  235.     [Innes  and  Muttusami  Ayyar.  JJ.  Nov.  7,  i88r.] 

Persons  placing  a  bamboo -stockade  across  a  tidal  navigable  river  for  the  piajfaof 
fishing,  although  leaving  in  such  stockade  a  narrow  opening  for  the  passage  oJRpB^i 
which  passage  was,  however,  kept  closed  except  on  the  actual  passage  of  a  l>o*^''^^ 
charged,  at  the  instance  ot  a  sub-divisional  officer,  with  causing  an  obstruction  undVi»383 
of  the  Penal  Code.  Held  that,  although  it  was  doubtful  whether  s.  283  applied  to  4(^*^ 
tlyey  had  committed  an  offence  under  s.  268  of  the  Penal  Code,  and  were  punishdl^ttn- 
der  s.  290  of  that  Code.— In  the  Matyer  of  Umesh  Chandra  Kar,  I.  L.  R.,  ilCai. 
656.     [Petheram,  C.J  ,  and  Beverley,  J.    July  9,  1887.]  '^ 

The  mere  fact  of  an  encroachment  on  a  tidal  navigable  river  does  not  o^ellllrilf 
amount  to  a  public  nuisance  so  as  to  render  a  person  causing  such  encroa^^m  '*^"  - 
punishment  under  s.  290  of  the  Penal  Code,  but  there  must  1^  evidence  that  sue 
ment  causes  one  of  the  results  specified  in  s.  268.  In  the  Matter  of  the  Petition  < 
Choftdra  Kar  (I.  L.  R.,  14  Cal.  656)  considered  and  commented  on.  The  rale  F 
in  that  case  to  the  effect  that  any  encroachment,  however  slight,  on  a  tidal  navig 
constitutes  an  offence  under  s.  290,  is  too  widely  stated.  Each  case  should  be  d 
on  its  own  merits,  and  a  decision  arrived  at  as  to  whether  the  encroachment  hai*|_ 
an  obstruction  or  not.  The  petitioner  was  charged  with  having  erected  a  Jag^  JM. tidal 
navigable  rivcBj  constructed  of  trees  and  dams,  and  thereby  having  commltted^Wices 
under  ss.  283  and  290  of  the  Penal  Code.  There  was  evidence  to  show  that  the  ' 
about  45  cubits  long  and  20  cubits  broad,  and  that  it  was  erected  on  the  silted  sii 
river  where  it  was  about  300  hdts  broad,  and  that  it  did  not  obstruct  the  ordina'X 
tion  of  the  river.  JThe  lower  Court  held  that  the  jag^  could  not  but  cause  an  obj 
and  convicted  the  petitioner  under  s.  283.  Held  that,  as  there  was  no  evidence 
that  the  petitioner  had  caused  any  danger,  obstruction,  or  injury  to  any  peri 
public  way  or  line  of  navigation,  the  conviction  under  that  section  could  not  be  _,  __ 
Held  further,  that  he  could  not  be  convicted  under  s.  290,  as  there  was  no  evkfite  ^ 
any  obstruction  to  the  ordinary  navigation  of  the  river. — ^Jugal  Das  Dalal  i»*'4pft««* 
Empress,  I.  L.  R  ,  20  Cal.  665.     [Prinsep  and  Ameer  Ali,  JJ.     Feb.  9.  1R93.] 
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CUAV.  XIV.]  PUBLIC  f/EALTII,  SAFETY,  6fc.  [Secs.  284-288, 

Whoever  does,  with  any  poisonous  suhstance,  any  act  in  a  manner  Presv.  Ma^. 


»rft.  wnoever  aoes,  wiin  any  poisonous  suosiance,  any  aci  in  a  manner  tfrtsy.  Ma^. 
Negligent  conduct  with  re-    «<>  "«h  or  negligent  as  to  endanger  hnman  liCc,  or  ^  J^^,^;;' 
Mct  to  any  •pokonous  sub-    to  be  likely  to  cause  hurt  or  injury  to  any  other  per-  uncog. 
^noct.  ^        gon,  or  knowingly  or  negligently  omits  to  take  such  Summons. 

order  with  any  poisonous  substance  in  his  possession  as  is  sufficient  to  guard  ]^^^^^^* 
against  any  probable  danger  to  human  life  from  such  poisonous  substance,        ^omp. 
shall  be  punished  With  imprisonment  of  either  description  for  a  term  which  may 
extend  to^siz  months,  or  with  fine  which  may  extend  to  one  thousand  rupees, 
or  with  both. 

*    285.  Whoever  does,  whh  fire  or  any  combustible  matter,  any  act  so  rashly  Any  Mag. 
Neriigent  conduct  wHh  re-    or  negligently  as  to  endanger  human  life,  or  to  be  9^^^' 
gwrt  to  Bre  or  combustible    likely  to  cause  hurt  orimjuiyo  any  other  person,  or  BailabteT' 
■^"'^  "    entl^mit 


knowingly  or  negligently  omits  to  take  such  order  Not  comp. 
widi  any  fire  or  any  combustible  matter  in  his  possession  as  is  sufficient  to 
guatd  against  any  probable  danger  to  human  life  from  such  fire  or  combust- 
ible matter,  shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  six  months,  or  with  fine  which  may  extend  to  one  thousand 
rupees,  or  with  both. 

y^     T||£jgo{||**jj^llQ''  (rashly  caused  by  fire,  &c.)  in  s.  285  of  the  Penal  Code  includes 
any  harm  illegally  caused  to  the  property  of  any  other  person,  and  is  not  confined  to  in- 

?*  iry  to  the  person  only. — Rbg.  v.  Natha  Lalla,  5  Bom.  H.  C.  R.  67.     [Newton  and 
ucker,  JJ.    Aug.  6,  1868.] 

I^.T  286.  Whoever  does,  with  any  explosive  substance,  any  act  so  rashly  or  Ditto. 
Negiigiint  conduct  with  re-  negligently  as  to  endanger  human  life,  or  to  be  likely 
siwct  to  explosive  substance,  to  cause  hurt  or  injury  to  any  other  person,  or  know- 
i^ly  or  n€gfigently  omits  to  take  such  order  with  any  explosive  substance  in 
bis  possession  as  is  sufficient  to  guard  against  any  probable  danger  to  human 
life  from  that  substance,  shall  be  punished  with  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  six  months,  or  with  fine  which  may 
extend  to  one  thousand  rupees,  or  with  both. 


C,  HAVING  returned  to  his  house  after  dawn  from  watching  his  crops  at  night  with 
a  loaded  gun,  and  finding  his  house -door  locked,  placed  the  gun,  loaded,  with  the  hammer  ^  /•  . 
down  on  the  cap,  on  a  cot  outside  his  house,  and  weijt  for  a  short  time  to  a  neighbouring  loM^-fj^^ 
koase.     A,  tHe  child  oflTheighbour,  four  years  old,  was  killed  by  the  gun  exploding,    C     ""  ^  " 

'was  convicted  under  s.  286  of  the  Penal  Code  for  negligently  omitting  to  talSTCRIe^ith 
tbegoa  sufficient  to  guard  against  probable  danger  to  human  life.    HtlA^t^t  the  con- 
''^'      r-QuBBN-EMPREss  V.  Chbnchugadu,  I.  L.  R^  8  Mad.  421.  [, Brandt, 

887.  Whoever  does,  with  any  machinery,  any  act  so  rashly  or  negligently  ^^^ff'  ^f* 
Ncgfibot  conduct  with  ce.    ^  ^P  endanger  hunaan  life  or  to  be  likely  to  cause  hurt  ^  Zfc\lls\"^ 
spertto  machinery  in  pos-    Or  Injury  to  any  Other  person,  or  knowmgly  or  negli-  Uncog. 
'     or  under  charge  of    gently  omits  to  lake  such  order  with  any  machinery  ^?'??'^' 
in  his  possession  or  under  his  care  as  is  sQfllcient  to  Not^mp. 
i  giard  i^^inst  any  probable  danger  to  human  life  from  such  machinery,  shall  be 
)  pnWied  with  imprisonment  of  either  description  for  a  term  which  may  extend 
I  to  9bL  months,  or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with 


'        288.  Whoever,  in  pulling  down  or  repairing  any  building,  knowingly  or  Ditto.  " 
'^    Mfgliffnfr  with  respect  to     negligently  omits  to  take  such  order  with  that  build- 


iiasp' 


I 


down  or  repairing     ing  as  is  suffrcient  to  guard  against  any  probable  dan- 
ger to  human  life  from  the  fall  of  that  building,  or 

[    '55    ] 
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Secs.  289,  2yo.j 


PUBLIC  HEAL 


Any  Mag. 
C<^nizable. 
^iirotnons. 
Bailable. 
Not  com  p. 


Any.  Mag. 
Uncog. 
Summons. 
Bailable. 
Not  comp. 


of  any  part  thereof,  shall  be  punishe 
•  for  a  term  which  may  extend  to  $ix 
one  tboosand  rupees,  or  with  both. 

S-T.    280.  Whoever  knowingly  or  n 

Negligence  with  respect  to      animal   ir 

animals.  against  a 

probable  danger  of  grievous  hurt  fro 
prisbnment  of  either  description  foi 
or  with  fine  which  may  extend  to  or 

A  PONY  is  an  animal  within  the  proi 
289,  there  shoula  be  evidence,  not  only  c 
probably  lead  to  danger  to  human  life  o 
H.  C.  R.,  Ap.,  33.  — — 

The  order  of  a  Deputy  Magistrate  | 
their  animals  to  stray,  and  a  conviction  u 
for  permitting  his  pony  to  stray,  were  qi 
the  Code  of  Criminal  Procedure  (Act  X 
Code  of  Criminal  Procedure  (Act  X.  of 
21  ;  9  B.  L.  R.,  Ap.,  36.     [Kemp  and  Gl 

The  High  Court  refused  to  interfer 
Code  by  a  Magistrate  fining  the  owner  ( 
which  was  running  about  loose  in  a  crov 
limbs  of  persons,  that  sectipn  referring, 
^N  THE  Matter  of  Chand  Mandal,  1 
1872.] 

•^•Tr  290.  Whoever  commits  a  pu 

Punishment  for  pubUc  niii-      ponishab 

The  omission  of  a  person  to  keep  ti 
punishable  under  s.  290  of  the  Penal  Co< 
R.  71.     [Kemp  and  Markby,  JJ.     Sep.  £ 

The  establishment  of  a  butcher's  sh 
may  become  a  nuisance  if  it  be  carried  c 
«'  the  community,  or  without  due  regard  tc 
Panj.  Rec.,  No.  18  of  1867. 

In  a  case  of  public  nuisance  under 
'  injury, jdanga:fcUJL^nnoyance,  has  been  c 
^  perty,  oTthe  exercise  of  a  public  right  o 
particular  class  of  people.  The  fact  tha 
fence  (in  this  case,  cattle-trespass)  does  n 
the  Penal  Code,  if  an  offence  which  coul 
was  established. — Onooram  v.  Lamesso 
Hobhouse,  JJ.     May  23,  1868.] 

The  sentence  of  imprisonment  pa 
under  s.  29^  of  the  Penal  Code  (for  com 
not  rigorous,  imprisonment — Reg.  v.  S/ 
[Couch,  C.J.,  and  Newton,  J.    June  17, 

Certain  Hindus  charged  certain 
opened  a  cook-shop,  and  carried  on  their 
Disputes  of  this  nature  being  frequent 
pending  reference  to  a  committee  of  re; 
in  conjunction  with  whom  he  prepared 
set  of  rules,  which  included  rules  for  1 
hammadan  mosque  in  the  neighbourhc 
to  interfere  in  the  management  of  the 

[ 
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Chap.  XIV.]  PUBLIC  HEALTH.  SAFETY,  &c.  [Sec.  290. 

•  ^ 

huBseif  to  deckling  whether  the  shop  compfained  of  was  or  was  not  a  nuisance ;  that 
that  vas  a  ^aestior  which  did  not  depend  entirely  on  the  shop  being  a  cook-shop,  or  on 
beef  being  sold  there  ^hough  that  might,  under  certain  circumstances,  amount  tg  a 
Boisaoee^  but  Whether  uie  business  of  the  shop  (in  itself  a  lawful  business)  was  or  was 
not  conducted  in  such  a  manner  ai>  to  give  annoyance  to  the  public  in  the  vicinity. — AssA 
Ni'XOff.  HossKiN  BuKSH,  Panj.  Rec.,  No.  15  of  1868. 

A  PHOSTITUTB,  by  visiting  a  dak-bungalow  at  the  request  of  a  person  staying  thereA 
but  against  whom  there \s  no  evidence  of  any  impropriety  of  speech,  or  gesture,  or  a^,  I 
or  that  she  haa  occasioned  annoyance  to  the  public  generally,  or  to  any  persons  who,  in  1 
the  exercise  of  their  public  right,  were  lodging  in  the  bungalow,  is  not  liable  to  be  con-  I 
victed  under  s.  2po  ot  the  Penal  Code  as  having  committed  a  public  nuisance. — Queen  v,  I 
MossuiiAT  Begum,  a  X.-W.  P.  349.      Turner,  Offg.  C.J.,  and  Turnbull,  J.    Aug.  18/ 

A  COMMOX  gaming-house  is  one  which  is  kept  or  used  for  profit  or  gain,  and  may 
constitute  a  public  nuisance ;  but  it  cannot  be  held,  in  the  aBsence  of  evidence  of  any 
actual  aanojrance  to  the  public,  that  every  person  who  admits  gamblers  into  his  house, 
ttd  aH  persons  whorgame  therein,  are  guilty  of  a  public  nuisance  within  the  meaning  of 
s  368  of  the  Penal  Code,— Reg.  v.  H.\u  Nagji,  ySom.  H.C.  R.  74.  [Gibbs  and  Melvill, 
J].    Dec.  I,  1870.] 

The  petitioners,  who  filled  up  a  portion  of  a  ditch  or  drain,  which  formed  part  of  a 
paWic  way,  and  which  belonged  to  the  public,  instead  of  being  convicted  of  a  nuisance  pun- 
ifhabie  under  s.  290,  Penal  Code,  were  convicted  of  criminal  trespass.  But,  inasmuch  as 
they  hwt  not  been  sentenced  to  a  heavier  punishment  than  might  have  been  awarded  if 
tbfj  had  been  convicted  of  a  nuisance,  the  High  Court  declined  to  interfere. — In  the  Mat- 
TRROp  RooPNARAiN  DuTT,  i8  W.  R.  38.    [Couch,  C.J.,  and  Ainslie,  J.     Aug.  2,  1872.] 

The  trial  of  i4cper9ons  together  charged  with  distin6t  offences  (committing  public  ^ 
auisance), under  ss.  290' and  291  of  the  Penal  Code  was  held  d^n  irr^ularity  calculated  to 
prejudice  the  accused.  Convictions  quashed. — Pulisanki  Rbddi  v.  Reg.,  I.  L.  R.,  5  Mad. 
20.    lanes  a/id^Muttusami  Ayyar,'JJ.     Feb.  24,  1882.] 

A  SENTENCE  of  rigorous  imprisonment  in  default  of  pa3rment  of  fine  for  the  offence  of 
onisafice  under  s.  290  of  the  Penal  Code  is  legal.— Reg.  v.  Ybllamandu,  I.  L.  R.,  5  Mad. 
157.    [Innes  and  Muttusami  Ayyar,  JJ.     Mar.  14,  1882.] 

OuissiON  to  fence  a  well  on  private  ground  within  eight  yards  of  a  highw^,  and 
open  to  it,  is  not  punishable  as  a  public  nuisance. — Queen  v.  Anthony,  I.  L.  R.,  6  Mad. 
380.    [Innes  and  Kernan,  JJ.     Feb.  23,  1883.] 

Certain  Mahomedan  inhabitants  of  a  village  er^ed,  during  the  Muharram,  a  tem- 
porary ibed  on  land  forming  part  of  the  village-site,  and  placed  in  the  shed  a  religious 
lymboi.  They  were  conviaed  by  a  Magistrate  under  s.  290  of  the  Penal  Code  of  com-* 
mittiog  a  public  nuisance,  on  the  ground  that  their  a6t  was  certain  to  cause  annoyance 
totbe  Hindu  inhabitants  of  the  village  whose  temples  were  in  the  vicinity,  and  was,  there- 
Fore,  calculated  to  lead  to  a  breach  of  the  public  peace.  Held  that  the  con  virion  was  il- 
legal.—Muttumirav.  Queen- Empress,  I.  L.  R..  7  Mad.  590.  [Turner,  C.J.,  and  Hutchins, 
J.    Sep.  18,  1884.] 


i  PERSON  wilfully  slaughtering  cattle 


iEs^Ga^ranmtei^^Ta 


le  in  a  public  street.  sO  that  the  slaughter  could 
Id  commit  an  orfence  punishable  unoer  s.  2QO  of  ' 


v/ 


Ke  Penal  Code.  But  where  certain  Muhammadans,  ior  a  religious  purpose,  killed  two 
•oirs  before  sunrise  in  a  private  compound  partly  visible  from  a  public  road,  and  the  kill- 
ngof  one  of  the  cows  only  was  witnessed  by  one  Hindu,  held  that  the  circumstances  proved 
W  not  amount  to  the  commission  of  a  public  nuisance  as  defined  in  s.  268  of  the  Code. — 
WMttumirav.  Queen-Empress  (I.  L.  R.,  7  Mad.  590)  referred  to.— Qukbn-Empress  v.  Za- 
ciODDiK,  I.  L.  R.,  10  All.  44.     [Brodhurst,  J.    June  22,  1887.] 

The  accused  cut  up,  on  his  verandah,  meat  that  was  to  be  cooked  for  a  dinner-party, 
ixpoaittg  it  to  the  sight  of  persons  passing  along  the  road,  among  whom  were  some 
lauis.  irhose  temple  was  close  by.    The  Jains  complained  to  the  Magistrate  that  the  * 
iccttied  bad  made  the  air  offensive,  andf  caused  annoyance.    The  Magistrate  found 
hxt  the  meat  was  not  in  an  offensive  state,  but  convicted  the  ac9used  ofcommitting  a 
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•Sec^291.]  public  he  a. 

public  nuisan<^e,  under  s.  268  of  the  ^en 
by  which  several  persons  being  Jains  w 
•  that  they  had  great  repugnance  to  the  ki 

the  conviction  and  sentence,  that  in  this 
public  or  to  the  people  in  general  dwell 
vate  rather  than  of  public  nuisance,  and 
the  criminal  law.  The  applicant's  act  wj 
the  feelings  of  the  Jains  who  have  a  rep 
Constitute  an  offence  under  s.  291  of  tt 
(I.  L.  R.,  7  Mad.  590)  referred  to.— Q 
Bom.  437.     [Bird  wood  and  Parsons,  J  J. 

Persons  placing  a  bamboo- stockad 
fishing,  alth(^gh  leaving  in  such  stocks 
which  passage  was,  however,  kept  close 
charged;  at  the  instance  of  a  sub-division; 
of  the  Penal  Code.  Held  that,  althoug 
case,  they  had  committed  an  offence  und( 
under  s.  290  of  that  Code. — In  the  Mat 
656.     [Petheram,  C.J.,  and  Beverley,  J. 

.  The  mere  fact  of  an  encroachment 

amount  to  a  public  nuisance  so  as  to  r 
to  punishment  under  s.  290  of  the  Penal 
•  croachment  causes  one  of  the  results  spc 

Umesh  Chandra  Kan  (I.  L.  R  ,  14  Cal.  6j 
down  in  that  case,  to  the  effect  that  any 
ble  river,  constitutes  an  offence  under  s, 
determined  on  its  own  merits,  and  a  dec 
•  has  caused  an  obstruction  or  not.  The 
in  a  tidal  navigable  river,  constructed  ol 
offences  under  ss.  283  and  290  of  the  Pei 
jag  was  about  45  cubits  long  and  20  cub 
side  of  the  river  where  it  was  about  300  /; 
navigation  of  the  river.  The  lower  Coui 
tion,  and  convicted  the  petitioner  under 
show  that  the  petitioner  had  caused  ai 
any  public  way  or  line  of  navigation,  th( 
tained.  Held,  further,  that  he  could  not 
'of  any  obstruction  to  the  ordinary  navig 
Empress,  I.  L.  R.,  20  Cal.  665.     [Prinse 

Presv.  Mag,  2G1.  Whoever  repeats  or  c( 

***"     3^*1         *      Continuance  of  nuisance  af-     enjoined 

c4nizabir      **'  injunction  to  discontinue.       thorlty  t( 

Summons.        tinue  such  nuisance,  shall  be  puni 

Bailable.  which  may  extend  to  six  months,  o 

Not  comp.  ^  ' 

Before  a  conviction  can  be  had  of 

jl  p.  ^        "^"st  be  proof  that  there  was  a  previou 

\\ji  •  *  public  servant  to  desist  from  continu 

J^  .»^  Chundkr,  20  W.  R.  55.     [Jackson  and 

THE*trial.of  14  persons  together  cl 
nuisance)  under  ss.  290  and  291  of  th( 
to  prejudice  the  accused.  Convictions 
Mad.  20.     [Innes  and  Muttusami  Ayya 

To  support  a  conviction  under  s. 

^     ^  injunction  to  the  accused  individually 

.   rular  public  nuisance.     It  must  be  sho\ 

^,  ous  orca«;ion,  committed  the  particula 

continue  it,  and  had  repeated  or  contir 

can  order  or  enjoin  a  person  against  r 
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H,  SAFETY,  &c.  [Sees.  292,  293.  ^ 

•  # 
Afringement  of  this  order  that  is  punishable 
ntemplated  is  an  order  addressed  to  a  par- 
?al  with  public  nuisances  are  contained  in 
>de.  Ch.  II  is  only  properly  applicable  to 
in  such  cases  that  an  order  may  be  made 
I  general  rule  that  it  shall  be  directed  to  a 
!S,  an  order  may,  under  s.  144  of  the  Code, 
squenting  or  visiting  a  particular  place,  to 
does  not  apply  to  a  proclamation  directed, 
iiting  a  particular  place,  but  to  a  portion  of 
I.  L.  R.,  8  All.  99.      [Oldficld,  J.    Jan.  15, 

,  imports  or  prints  for  salg  or  hire,  or  Pr^y-  Mag. 
)its  to  public  view,  any  obscene  book^^J^n/classf 
per,  drawing,  painting,  representation,  Cognizable.* 
,  shall  be  punished  with  imprisonment  ^*,"^,"** 
may  extend  lo  three  months,  or  with  j^otcomp. 

extend  to  any  representation  sculptur- 
»resented,  on  or  in  any  temple,  or  on 
ols,or  kept  or  used  for  any  religious 

I  Penal  Code  should  be  made  specific  in  re- 
ed to  have  been  exhibited  and  uttered,  and 
ting,  should7  ni'hrs  decision,  'state  distinct-* 
and  words  which  he  found  on  the  evidence 
le  adjudged  to  be  obscene  within  the  mean- 
ic  decision  has  been  given,  the  U\eh  Court, 
J.  147,  Act  X.  of  1875  (corresponding  with 
se  de  novo,  or  dismiss  it,  on  the  ground. that 
h  the  conviction  can  be  sustained. — Reg*  v, 

[Phear  and  Markby,  JJ.     Mar.  20,   1876.] 

sion  any  such  obscene  book  or  other        Ditto, 
nenlioned  in  the  last  preceding;  section 
►ose  of  sale,  distribution,  or  public  ex- 

II  be  puftiehcd  .wiih  imprisonment  of  "" 
y  extend  to  three  months,  or  withfine, 

ning  of  the  Penal  Code,  although  it  contains 
:o  a  charge  of  selling  and  distributing  certain 
distributed  in  good  faith  in  prosecution  of  a 
sive  obscenity  of  such  books  took  away  the 
might  otherwise  have  afforded  them.  Also 
►r  must  be  gathered  from  the  character  of  the 
d  chosen  to  sell  and  distribute  what  was  ob- 
the  natural  consequences  of  his  aft,  namely, 
morals  of  the  public.  It  was  n6t  sufficient 
.  It  was  his  public  aft  that  must  be  the  test 
iwful  aft,  it  was  no  answer  to  say  that  he 
,  3  Q.  B.  360)  and  Steele  v.  Brannan  (L.  R., 
>f  the  trial  of  a  person  for  thu  sale  and  dis- 
^im  ordered  the  destruction  of  certain  copies 
lim,  under  s.  418  of  the  Criminal  Procedure 
.517  of  the  new  Code  of  Criminal  Procedure 
;  not  empowered  by  that  section  to  make  such 
3  All.  837.    [Straight,].    June  3,  1881.] 
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Summons. 
BaiUble. 
Not  corap. 
Sanction. 


1  ■JLinuimu  — u  I 

n  his  < 


^  Jrate,  in  convfcting,  should,  in  Vis  decision,  state  definitely  w^HiSm  theficfap 
lar  representations  and  words  which  he  found  on  the  evidence  had  been  exhibited  a«4 
qttered.  Where  no  such  specific  decision  has  been  come  to,  the  High  Ciiirt,WNite; 
case  has  been  transferred  under  A^  X.  of  1875,  s.  147  (corresponc^ng  with  AfiXlC 
1882,  s.  526),  may  either  try  the  case  de  novo,  or  dismiss  it,  on  the  ground  that  d^M^^ 
istrate  has  come  to  no  finding  on  which  the  conviction  can  be  sustained.-~REG.«.llltii* 
DRONATH  Doss,  I.  L.  R.,  I  Cal.  356.    [Phear  and  Markby,  JJ.    Mar.  9,  16,  90,  i%6l] 

S'T:  294A.  Whoever  keeps  any  office  or  place  for  the  purpose  of  donrtig 
Kec  in   letter  -office  ^^^  lottery  not  authorized  by  Government  Ml  bi 

ecpmg  o  ery-o  ce.  punished  with  imprisonment  of  either  desjl^ftfoi 

for  a  term  which  may  extend  to  six  months,  or  with  fine,  or  with  both. 

And  whoever  publishes  any  proposal  to  pay  any  sum,  or  to  dethtkMj 

""goods,  or  to  do  or  forbear  doing  anything  for  the  benefit  cf  any  petilii.iM 

any  event  or  contingency  relative  or  applicable  to  the  drawing  (rfa^l^^ 

lot,  number,  or  figure  ip  any  suchlpit^ry.  shall  be  punished  wttt&^fi 

may  extend  to  one  thousand  rupSS^.* 

No  charge  of  an  offence  punishable  under  s.  294.A  shall  be  entertained  by  wi 
unless  the  prosecution  be  instituted  by  order  of,  or  under  authority  .from,  the  LocaSC 
ment.— Aa  XXVII.  of  1870,  s.  14. 

The  sanction  of  the  Local  Government  is  necessary  before  a  charge  for'lMc^iif  ^ 
lottery-office  under  s.  10,  Aft  XXVII.  of  1870,  can' be  instituted. — Govt.  ».  Km  CM 
15  W.  R.  2 ;  6  B.  L.  R.,  Ap.,  98.     [Norman,  Offg.  C.J.,  and  Loch,  J.    Jan.  17,  iSyi.] 

The  expression  "  \^  any  gtig^  l^t^^''f  "  in  para.  2  of  s.  294A  of  the  Penal  Ciiditwm 
"  any  lottery  not  authorized  by  Government,"  and  ift9tu(j«^ff  Vfffff 'f "  l^ttyy.  Hk  vw 
"  DttpUsher  "  in  the  above  paragraph  includes  both  the  person  who  sends  a  ptCfota^  i 
well  as  the  proprietor  of  a  newspaper  who  prints  th^  proposal  as  an  advertisemeflt.  Tl 
proprietor  of  a  Bombay  newspaper,  who  published  an  advertisement  in  hiis  paptr,  itU 
ing  to  a  M^ltHJun?*'  l^^^'Ty,  was  accordingly  held  to  be  punishable  under.s.  a9|A  of  it 
Penal  Code. — Queen-Empress  v.  Mancherji  Kavasji  Shapurji,  I.  L.  R.,  tollon.9 
[Nanabhai  Haridas  and  Wedderburn,  JJ.    Aug.  18,  1885.] 


CHAPTER  XV. 


Pres: 

or 

or  and  class. 

Cognizable. 

Summons. 

Bailable. 

Not  comp. 


-V^i 


Of  Offin^es  relating  to  Rkugion. 


,  t-SV>^/-^^": 


Mag.   *'   \\^5.  Whoever  ^.estrovs.  damages,  or  jffiles  anyjlace  of  ^ 
Mag.  of  ist    Injuring  or  defiling  place  of    ol^ififii  held  sacreoDy  any  oass  of  peracmtt  ^ 
-  -.—      worship,  with  iotent  (onSilt    intention  of  thereby  insulting  the  celUoa  d  ^ 
the  religion  of  any  class.  ^^^^^   ^f  persons,  or  with   the  ]uiOwMg»«Mtii 


class  of  persons  is  likely  to  consider  su'^h  destruction,  damage,  or* 


♦  New  section  inserted  by  Aa  XXVII.  of  ^^79j^'§^^'tfJLjC' 
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For  section  294  of  the?  Indian  Penal  Code  the  following  has  been^sub.  '^ 
stitutcd  by  section  3  of  Act  III.  oJ^95  :— 

Obscen^acts  and  songs.  ^^X^^.  Whoever,  to  the  annoyance  of  others,- 

(a)  d*oes  iiy  obscene  act  in  any  public  place,  or 
•    (^)  sings,  redtes,  or  utters  any  obscene  song,  ballad,  or  words,  in  or  near 
any  ftublic  place, 
%haU  be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  three  months,  or  with  fine,  or  with  both/' 


^ff^ 


,  and  Mahmood,  J  J.    Dec.  20,  1887.] 


jHg  wftrd  "  Qbjgct "  in  a.  aq^^  of  the  Penal  Code  d^es  ijot  include  ^^JITIIW  Vtii9*i''   I  ^ 
lall  dedicated  and  set  at  larse  at  the  Sradha  of  a  Hindu  in  accordancewu^eliSioijs  l 


A  hl^l  dedicated  and  set  at  large  at  the  iiraaha  ot  a  Hindu  in  accordance  with  religious  11 
usage  isjnotaii'* -Object  'i_witmn.  the  meaning  of  that  section.     Where  such  an  animal  1\ 


I  killed  by  certain  Mahometans  secretly  and  at  night  in  the  presence  of  none  but  Ma 
hocatdans  for  the  sake  of  the  meat  and  value  of  the  skin«  held  that  no  offence  had  been 
committed  under  s.  295.  Queen- Empress  v.  Iinam  AH  (I.  L.  R.,  lo  All.  150)  followed,  ij 
Heidt  further,  that  such  a  bull  is  not  "  moveable  property  "  within  the  meaning  of  ss.  // 
STgjJod  40:^1  or  "property"  within  the  meaning  of  s.  425  of  the  Penal  Code,  and  could  /] 
1m\bere{ore  be  the  subject  of  theft,  criminal  misappropriation,  or  mischief.  The  fact  -'' 
that  such  a  bull  receives  some  attention  from  the  cowherd  of  the  persons  who  set  it  at 
liberty,  and  is  daily  fed  by  him  by  direction  of  his  employers,  and  is  not  used  for  breeding 
pnrpoaes  without  their  permission  being  asked,  is  not  inconsistent  with  a  total  surrender 
by  Ihose  who  se^t  at  liberty  ot  all  their  rights  as  proprietors.  Queen-Empress  v.  Bamihu 
(1.  L.1S^  8  All.  51)  followed.  Queen-Empress  v.  Nalla  (I.  L.  R.,  11  Mad.  145)  referred  to 
and  commented  on.  For  the  purpose  of  construing  a  section  of  an  A6t,  and  ascertaining 
0ie  intenti/or^of  the  Legislature,  the  Report  of  the  Indian  Law  Commissioners  or  a  Select 
Committee  appointed  to  consider  a  Bill  may  be  referred  to.  Queen-Empress  v.  Kartick 
CVbi»d!#r  i>a5(LL.R.,  14  Cat.  721)  followed.— RomeshChunderSannvalv.HiruMondal, 
I.  U  R.,  ijCal.  852.     [Norris  and  Macpherson,  JJ.     Mar.  27  &  April  15,  1890.I 

208.  Whoever  voUjntarily  causes  dis^rbance  to  any  assembly  lawfully  Presv.  Mag. 
nu^llAinlr^#>llaln.«^la^^it^1;...,c]fiffrj^y^  in  the  performancc  of  religious  worship  or  Mag.  oPist 
%•  .   or    feligious  ceremonies  shall  be  punished  with  f^^^wf  * 

imprisonment  of  either  description  for  a  term  which  may  extend  to  one  year«  Sammoiis.  * 
or  with  fine,  or  with  both.  '  Bailable. 

Not  comp. 
A  MAsjiD  was  used  by  the  members  of  a  sect  of  Mahomedaos  called  the  Hanifis, 
aocofding  to  whose  tenets  the  word  "  amen  "  should  be  spoken  in  a  low  tone  of  voice. 
iVliile  the  Hanifis  were  at  prayers,  R,  a  Mahomedan  of  another  sect,  entered  the  masjid, 
and  In  the  course  of  the  prayers,  according  to  the  tenets  of  his  sect,  called  out  **amen  " 
in  a  loud  tone  of  voice.  For  this  act  he  was  convicted  of  voluntarily  disturbing  an  aS' 
sembly  engaged  in  religious  worship,  an  offence  punishable  under  s.  296  of  the  Penal 
Code.  The  Full  Bench  (Mahmood,  J.,  dissenting)  ordered  the  case  to  be  re-tried,  and  ^ 
that,  in   re-trying  it,   the  Magistrate  should  have  regard  to  the  following  questions,  '  1 

namely'  (i^Was  there  an  assembly  lawfully  engaged  in  the  performance  of  religiously  (|  I  j^^j/^fO - 
worship?  (2)^Was  such  assembly,  in  fact,  disturbed  by  the  accused?  (3^AVas  such  dis-  ISA*/*'*'^'^ 
turbance  caused  by  acts  and  conduct  on  the  part  of  the  accused  by  whicn  he  intended  to  I 
c9Me  such  disturbance,  or  which  acts  and  conduct,  at  the  time  of  such  acts  and  conduct,  / 
he  toew  or  believed  to  be  likely  to  cause  such  disturbance  ?  Held,  by  Mahmood,  J.,  that 
the  diocQSsion  occasioned  by  the  act  of  the  accused  having,  presumably,  taken  place 
dutfi^  the  interval  when  the  prayers  were  not  going  on,  the  assembly  was  not  at  that 
timt^enfraged  in  the  performance  of  religious  worship,"  and  was  not  '•  disturbed  "  within 
tiM'meaoiiig  of  s.  296  of  the  Penal  Code;  that,  in  reference  to  the  terms  of  s.  39  of  the 
Ccde^  the  accused  did  not  disturb*the  assembly  '*  voluntarily; "  that  he  was  justified  by 
the  Mahomedan  ecclesiastical  law  in  entering  tne  mosque,  and  joining  the  congregation 
io  ^ying  the  word  "amen"  loudly  if  he  thought  fit,  and  his  coudtict  fell  within  the  pur* 
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Secs.  297.  298.]  OFFENCES  AFFECTIXG  TH£  HUMAN  BODY.  [Chat.  XVi. 


view  of  s.  79  of  the  Penal  Code,  and  was,  therefore,  not  an  offence  under  s.  296.  Beati/ 
V.  Gillbanks  (L.  R.,  9  Q.  B.  D.  308)  referred  to.  Also  per  Mahtnood.  J.,  that,  having 
regard  to  the  guarantee  given  by  the  Legislature  to  s.  24  of  Act  yi.  of  1871  (Bei^l 
Civil  Courts  Act),  that  the  Mahomedan  law  shall  be  administerea  in  aU  questions  re- 
garding '*any  religious  usage  or  institution,"  the  Court  was  bound,  by  s.  57  of  Act  I.  of 
1872  (Evidence  Act),  to  take  judicial  notice  of  the  Mahomedan' ecclesiastical  lair,  aod 
the  rules  of  that  law  need  not  be  proved  by  specific  evidence. — Queen-Empress  ».  Ram. 
ZAN,  I.  L.  R.,  7  All.  461.  [Petheram,  C.J.,  and  Straight,  Oldfield.  Brodhurst,  and  Mah* 
mood,  JJ.     Mar.  7,  1885.]  * 


Presy.  Maff. 
or  Mag.  ol 
or  2nd  class. 
Cognizable. 
Summons. 
Bailable.  . 
Not  comp.  I 


ist 


297.  Whoever,  w  ith  the  intentjon  of  woundinfy  the  feelings  of  anyptitsoe, 

Trespassing     on    burid.-    or  orinsulting  the  religion  of  any  person,  or  with 

P^*<^'  ^^'         ^  tKe  knowledge  that  the  teclings  of  any  person  ire 

likely  to  be  wounded,  or  that  the  religion  of  any  person  is  likely  to  be  i« 


ed^therebv  (jiQmmi^j^  any  trespass  in  any  place  of  worship,  or  on  any  plac^of 
"ntfpntSirfi»  or  °"y  pl'*^^  'tH  pp-^*-*-  for  the  performance  of  funeral  riH^orwa 


Mag. 


Uncog. 
Summons. 
Bailable. 
Comp. 


depository  for  the  remains  of  the  dead,  or  offers  any  indignity  ^o  any 
corpse,  or  causes  disturbance  to  anv  persons  assemj)iecl  tor  ihe  perft)a|tte 
of  funeral  ceremonies^ shall  be  punishea  wltn  impriaonnient  ot  eunerdSBB^ 
tton  for  a  term  which  may  extend  to  one  year,  or  with  fine,  or  with  both. 

A,  B,  C,  and  D,  were  co-owners  of  a  plot  of  land  in  which  they  were  accustondltD 
bury  their  dead.  A  and  B  opened  a  sawpit  close  to  the  graves  of  D*s  relatives,  btttifid 
not  disturb  any  of  the  graves.  Held  that  they  were  wrongly  convicted  under  9.  ^^ 
the  Penal  Code. — In  re  Khaj.\  Muhammad  Hamin  Khan,  I.  L.  R  ,  3  Mad.  178.  [Tirao", 

C.J.,  and  Hutchins,  J.     April  27,  1881.] 

<» 

«• 

298.  Whoever,  with  the  deliberate  intention  of  wounding  the  reKg^vMu 

■  or  iMliiij 
driubfe. 


Presy.  Mag.  — -i^'-'.    ....w^,^., r'^ ,^ -.«.>.  .«.w..«x^.*  w*    ,.w»..»...q  »..>*  .w^n«^ 

or  Mag.  of  1st     Uttering  words.  &c.,  with     ^^elings  of  any  person,  uitera  anv  worj  or  t0m  I 
or  2nd  class,     deliberate  Intent  to  wound    |ny  souod  in  the  hearing  of  that  person,  * — '* — 
thereligbus  feelings  of  any     anLgegtuifi^in  the  sight  of  that  person,       __ 
'^*^"*  aSL-i>t4fiCt  in  the  sight  of  that  person,  ^mH  ht 

punished  with  imprisonment  of  either  description  for  a  term  whiqh  »ty 
exten^J  to  one  year,  or  with  fine,  or  with  both. 

The  Madras  High  Court  has  ruled  that  the  interpolation  of  a  forbidden  chant  ktan 
authorized  ritual  amounts  to  an  offence  under  the  PeoalCode.— Nakasimah  CBAItttn 
V,  SiiKEE  Krishna  \,\l\  Chkrya,  2  Mad.  Jur.  236. 


CHAPTER  XVI. 

Of  Offences  affecting  the  Human  Body. 

0/  Offences  affecting  Life, 

KEI'ORT   Olfc-.THE    INDI.AN    LAW   COMMISSIONERS  ON   OFFENCES   AGAINST   THE  BODY, 


The  first  class  of  offences  against  the 
body  consists  of  those  offences  which  affect 
human  life;  and  highest  in  this  first  class 
stand  those  offences  which  fall  under  the 
definition  of  voluntary  culpable  homicide. 

This  important  part  of  the  law  appears  to 
us  to  require  fuller  explanation  than  almost 
any  other. 


The  first  point  to  which  wc  wbh  to  dfl 
the  attention  of  His  Lordship  ioCoiuicBSi 
the  expression,  *' omits  whjT^  he  *s  !f^^ 
bound  to  4p,''  in  tlfie  dehnition  of'V(fll35|ff 
culpable  homicide.  These  words*  oronnr 
words  tantamount  in  effect*  frequent^  tlf^ 
in  the  Code.  We  think  this  the  mo»t%QO* 
venient  place  for  explaining  the  reason  vlttdi 


I  *6^  : 
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Cffvp.XVI.]    QFFEiWCES  AFFECTING  THE HUMASl  BODY.     [Sbc.  299.  # 

RifORTOF  THE  INDIAN  LAW  COMMISSIONERS  ON  OFFENCES  AGAINST  tHE  BODY— <?<)«/</. 


ha§M  US  so  often  t^employ  them.  For,  if 
that  reason  ^hjftl  appear  to  be  sufficient  in 
caies  in  which  human  ,life  is  concerned,  it 
\\^\ih  fortiori,  be  sufficient  in  other  cases. 

Barlj  in  the  progress  of  the  Code  it  be- 
came necessary  for  usfo  consider  the  follow- 
ing quest i«B :  When  acts  are  nnade  punish- 
aUeon  the  ground  that  those  acts  produce, 
or  are  intended  to  produce,  or  are  known  to 
be  likely  to  produce,  certain  evil  effects,  to 
wbit  extent  ought  omissions  which  produce, 
which  are  intended  to  produce,  or  which  are 
koown  to  be  likely  to  produce,  the  same  evil 
effedS,  to  b#  made  punishable  ? 

Two  things  wi^take  to  be  evident :  first; 
that  some  of  these  omissions  ought  to  be 
punished  in  exactly  the  same   manner  in 
which  acts  are  punished ;  secondly,  that  all 
these  omissions  ought  not  to  be  punished. 
I   It  will  hardly  be  disputed  that  a  gaoler  who 
I   voluntarily  causes  the  death  of  a  prisoner  by 
I   omitting  to  supply  that  prisoner  with  food, 
or  a  nurse  who  voluntarily  causes  the  death 
I    of  an  infant  entrusted  to  her  care  by  omit- 
I    ting  to  take  it  out  of  a  tub  of  wr\ter  into 
I  which  it  has  fallen,  cyight  to  be  treated  as 
I  guilty  o4  murder.    On  the  other  hand,  it  will 
hardly  be  maintained  that  a  man  should  be 
punished  diSA  ifiurderer  because  he  omitted  tt) 
relieve  a  beggar,  even  though  there  might  be 
the  clearest  proof  that  the  death  of  the  beg- 
gar was  the.  effect  of  this  omission,  and  that 
the  man  who  omitted  to  give  the  alms  knew 
that  the  death  of  the  beggar  was  likely  to 
be  the  effect  of  the  omission.     It  will  hard- 
ly  be  maintained  that  a  surgeon  ought  to  be 
treated  as  a  murderer  for  refusing  to  go  from 
Calcutta  to  Mcerut  to  perform  an  operation, 
^although    it     should     be     absolutely     cer- 
tain that  this  surgeon  was  the  only  person 
in  India  who  could  perform  it,  and  that,  if 
it   were  not    performed,   the    person    who 
reifuired  it  would  die.     It  is  difficult  to  say 
whether  a  Penal  Code  which  should  put  no 
omissions  on  the  same  footing  with  acts,  or 
•a  Ptfnal  Code  which  should  put  all  omis- 
sions on  the  same  footing  with  acts,  would 
produce  consequences    more    absurd    and 
revolting.*  There  is  no  country  in   which 
eit  her  of  these  principles  is  adopted.  I  ndeed, 
it  is  hard  to  conceive  how,  if  either  were 
adored,  society  could  be  held  together. 

It  is  plain,  therefore,  that  a  midd4e  course 
most  lie  taken.  But  it  is  not  easy  to  deter- 
miiH^vhat  that  middle  course  ought  to  be. 
The  absurdity  of  the  two  extremes  is  obvi- 
on%  But  there  are  innumerable  interme- 
diataP points ;  and  wherever  the  line  of  de- 
marcation may  be  drawn,  it  will,  we  fear, 
inchide  sjme  cases  which  we  might  wish  to 


exempt,  and  will  exempt  some  which  w^ 
might  wish  to  include. 

Mr.  Livingstpn's  Code  provides  that  a 
person  shall  oe  considered  as  guilty  of  homi> 
eide  who  omits  to  save  life,  which  he  could 
save  "  without  personal  danger  or  pecuniary 
loss."  This  rule  appears  to  us  to  be  open  to 
serious  objection.  Thfiie^raay  be  extreme 
incanzcnigacfijvithout  the  smalTest  personal 
danger,  or  the  smallest  risk  of  pecuniary 
loss,  as  in  the  case  which  f  e  lately  put  of  a 
surgeon  summoned  from  Calcutta  to  Meerut 
to  perform  an  operation.  He  may  be  offered 
such  a^ee  that  he  would  be  a  gainer  by  going. 
He  may  have  no  ground  to  apprehend  that 
he  should  run  any  greater  personal  risk  by 
journeying  to  the  upper  Provinces  than  by 
continuing  to  reside  in  Bengal.  But  he 
is  about  to  proceed  to  Europe  immediately, 
or  he  expects  some  members  of  his  family  by 
the  next  ship,  and  wishes  to  be  at  the  Pre- 
sidency to  receive  them.  He,  therefore,  re- 
fuses to  go.  Surely,  he  ought  not,  for  so 
refusing,  to  be  treated  as  a  murderer.  It 
would  bf  somewhat  inconsistent  to  punish 
one  man  for  not  staying  three  months  fn 
India  to  save  the  life  of  anothrr,  and  to  leave 
wholly  unpunished  a  man  who,  enjoying 
ample  wealth,  should  refuse  to  disburse  an 
anna  to  save  the  life  of  another.  Again,  it 
appears  to  us  that  it  may  be  fit  to  punish  a 
person  as  a  murderer  for  causin^death  by 
omitting  an  act  which  cannot  be  performed 
without  personal  danger  or  pecuniary  loss. 
A  parent  may  be  unable  to  procure  fodd  for 
an  infant  without  money.  Yet  the  parent, 
if  he  has  the  means,  is  bound  to  furnish  the 
infant  witli  food  ;  and  if,  by  omitting  todo  so,  • 
he  voluntarily  causes  its  aeath,  he  may,  with 
propriety,  be  treated  as  a  murderer.  A  nurse 
hired  to  attend  a  person  suffering  from  an 
infectious  disease  cannot  perform  her  di.ty 
without  running  some  risk  of  infection.  Yet 
if  she  deserts  the  sick  person ,  and  thus  volun- 
tarily causes  his  death,  we  should  be  disposed 
to  treat  her  as  a  murderer. 

We  pronounce  with  confidence,  therefore, 
that  the  line  ought  not  to  be  drawn  where 
Mr,  Livingston  has  drawn  it.  But  it  is  with 
great  diffidence  that  we  bring  forward  our 
own  proposition.  It  is  open  to  objections: 
cases  may  be  put  in  which  it  will  operate  too 
severely,  and  cases  in  which  it  will  operate 
too  leniently  :  but  we  are  unable  to  devise  a 
better. 

What  we  propose  is  this,  that  where  acts 
are  made  punishable  on  the  ground  that  they 
have  caused,  or  have  been  intended  to  cause, 
or  have  been  known  to  be  likely  to  cause,  a 
certain  evil  effect,  omissions  which  have 
caused,  whirh  have  b^en  intended  to  cause. 
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or  which  have  been  known  to  be  likely  to 
cause,  the  same  effect,  shall  be  punishable 
in  the  same  manner;  provided  that  such 
omissions  were,  on  other  grounds,  illegal. 

IAn  omission  is  illegal  if  it  be  an  ofFencq, 
{{  it  be  a  breach  ol  some  direction  of  law, 
or  if  it  be  such  a  wrong  as  would  be  a  good 
ground  for  a  civil  action. 

We  cannot  defend  this  rule  better  than 
by  giving  a  few  illustrations  of  the  way  in 
which  it  will  operate.  A  omits  to  give  Z 
food,  and  by  that  omission  voluntarily  causes 
Z's  death.  Is  this  murder?  Under  our  rule  it 
is  murder  if  A  was  Z's  gaoler,  direoted  by 
the  law  to  furnish  Z  with  food,  h  is  murder 
if  Z  was  the  infant  child  of  A,  and  had,  there- 
fore, a  legal  right  to  sustenance,  which  right 
a  Civil  Court  would  enforce  against  A.  It 
is  murder  if  Z  was  a  bed-ridden  invalid,  and 
A,  a  nurse,  hired  to  feed  Z.  It  is  murder  if 
A  was  detaining  Z  in  unlawful  confinement, 
and  had  thus  contracted  a  legal  obligation 
to  furnish  Z,  during  the  continuance  of  the 
confinement,  with  necessaries.  It  is  not 
murder  if  Z  is  a  beggar  who  has  no  other 
ckim  on  A  than  that  of  humanity. 

A  omits  to  tell  Z  that  a  river  is  swollen 
so  high  that  Z  cannot  safely  attempt  to  ford  | 
it.  and  by  this  omission  voluntarily  causes 
Z's  death.  This  is  murder,  if  A  is  a  peon  sta- 
tioned by  authority  to  warn  travellers. from 
attempting  to  ford  the  river.  It  is  not  murder 
if  A  is  a  guide  who  had  contracted  to  conduct 
Z.  It  is  not  murder  if  A  is  a  person  on  whom 
Z  has  no  other  claim  than  that  of  humanity. 

The  savage  dog  fastens  on  Z.  A  omits 
to  call  off  the  dog,  knowing  that,  if  the  dog 
be  not  called  off,  it  is  likely  that  Z  will  be 
killed.  Z  is  killed.  This  is  a  murdec  in  A, 
if  the  dog  belonged  to  A,  inasmuch  as  his 
omission  to  take  proper  order  with  the  dog 
is  illegal.  But  if  A  be  a  mere  passer-by,  it 
is  net  murder. 

We  are  sensible  that,  in  son:e  of  the  cases 
which  we  have  put,  our  rule  may  appear  too 
lenient.     But  we  do  not  think  that  it  can  be 
made  more  severe  without  disturbing  the 
whole  order  of  society.     It  is  true  that  the 
man,  who,  having  abundance  of  wealth,  suf- 
fers a  fellow-creature  to  die  of  hunger  at  his 
feet,  is  a  ba^  man — a  worse  man,  probably, 
than  many  of  those  for  whom  we  have  pro-    > 
vided  very  severe  punishment      But  we  are    i 
unable  to  see  where,  if  we  make  such  a  man     < 
legally  punishable,  we  can  draw  the  line.   If    1 
the  rich  man  who  refuses  to  save  a  beggar's    ] 
life  at  the  cost  of  a  little  copper  is  a  murder-    ^ 
er,  is  the  poor  man  just  one  degree  above    1 
beggary  also  to  be  a  murderer  if  he  omits  to     ] 
invite  the  beggar  to  partake  his  hard-earned     \ 
rice  ?  Again,  it  the  rich  man  is  a  murderer     1 
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circamsUoce,  which  i^arks  them  out  as  pe- 
cnfiaHy  fit  objfect^of  penal  legislation.  Now, 
no  dccBmstance  appears  to  us  so  well  fitted 
tobethe'mark  as  the  circ Amstaoce  which  we 
have  selected.  It  will  generally  be  found  in 
tbeiBost  atrocious  cases  of  omission;  it  will 
scarctly  ever,  be  found^n  a  venial  case  of 
oinissioD;  a«d  it  is  more  clear  and  certain 
tban  anjT other  mark  that  has  occurred  to  us. 
Thattitere  are  objections  to  the  line  which 
we  propose  to  draw,  we  have  admitted.  But 
thereaie  objections  to  every  line  which  can 
be  drawn,  and  some  line  must  be  drawn. 

Tbft^ezt  point  to  which  we  wish  to  call 
tiie attention  %i  His  Lordship  in  Council  is 
the  tttt^balified  use  of  the  words  'J  ^9  9^use 
death'',  in  the  deftition  of  voluntary  c  ill - 
"{tkole  homicide. 

We  \fong  considered  whether  it  would  be 
advisable  to  except  from  this  definition  any 
description  of  acts  or  illegal  omissions  on 
the  ground  that  such  acts  or  illegal  omis- 
sions do  not  ordinarily  cause  death,  or  that, 
they  caused  death  very  remotely.  We  have 
determined,  however,  to  leave  the  clause  in 
its  present  simple  and  comprehensive  form. 
,  There  is  undoubt^l;^  a  great  difference 
betvsen  agts  which  cause  death  immediately, 
and  acts  which  cause  death  remotely ;  be^ 
tveeiiacts  w^cWare  almost  certain  to  cause 
ddith^ftad  acts  which  cause  death  only  under 
?enrestraordinary  circumstances.  But  that 
(SAfxtnot^  we  conceive,  is  a  matter  to  be 
coAsidered  by  the  tribunals  when  estimat- 
ing the  effect  of  the  evidence  in  a  particular 
ca»,  90t  by  the  legislature  in  framing  the 
general  law.  It  will  require  strong  evi- 
dence to  prove  that  an  act  of  a  kind  which 
very  seldom  causes  death,  or  an  act  which  has 
caoscd' death  very  remotely,  has  actually 
Amsed  death  in  a  particular  case.  It  will  re- 
qoire  still  stronger  evidence  to  prove  that 
inch  an  act  was  contemplated  by  the  person 
whodld  it  as  likely  to  cause  death.  But,  if 
it  bt  proved  by  satisfactory  evidence  that 
deatk  Inks  been  so  caused,  and  has  been 
sniisstf  vdontarily,  we  see  no  reason  for  ex- 
'"■P^HB  ^^  person  who  caused  it  from  the 
pQoislaieot  of  voluntary  culpable  homicide. 
Air.  Livingston,  we  orbserve,  excepts  from 
the  definitioo  of  homicide  cases  in  which 
death  is  produced  by  the  effect  of  words  on 
the  iaagioation  or  the  passions.  The  rea- 
tooii^of  that  distinguished  jurist  has  by  no 
aeta»  convinced  us  that  the  distinction 
apUcb  be  makes  is  well-founded.  Indeed, 
there  are  few  parts  of  his  Code  which  ap- 
pcak^toos  to  have  been  less  happily  execut- 
ed than  tMs-  His  words  are  these  :  "  The 
iestrMtkw  must  be  by  the  act  of  another. 
Thenilore  self-destruction  is  excluded  from 


the  definition.  It  must  be  operated  by  Sbme 
act.  Therefore,  death,  although  produced 
by  the  operation  of  words  on  the  imagina* 
tion  or  the  passions,  is  not  homicide.  But 
if  )vords  are  used  which  are  calculated  to 
produce,  and  do  produce,  some  act  which  is 
the  immediate  cause  of  death,  it  is  homicide. 
A  blind  man  or  a  stranger  in  the  dark  di- 
rected by  words  only  to  a  precipice  where 
he  falls  and  is  killed,  a  direction  verbally 
given  to  take  a  drug  that  it^is  known  will 
prove  fatal,  and  which  has  that  effect,  are 
instances  of  this  modification  of  the  rule." 

This  appears  to  us  altogether  incoherent. 
A  verbally  directs  Z  to  swallow  a  poisonous 
drug.  Z  swallows  it,  and  dies.  And  this, 
says  Mr.  Livingston,  is  homicide  in  A.  It 
certainly  ought  to  be  so  considered.  But 
how,  on  Mr.  Livingston's  principles,  it  can 
be  so  considered,  we  do  not  understand. 
"  Homicide,"  he  says,  **  must  be  operated  by 
an  act."  Where,  then,  is  the  act  in  this  case  ? 
Is  it  the  speaking  of  A  ?  Clearly  not,  for 
Mr.  Livingston  lays  down  the  doctrine  that 
speaking  is  not  an  act.  Is  it  the  swallow- 
ing by  Z  ?  Clearly  not,  for  the  destruction* 
of  life,  according  to  Mr.  Livingston,  is  not 
homicide  unless  it  be  by  the  act  of  another, 
and  this  swallowing  is  an  act  performed  by 
Z  himself. 

The  reasonable  cour§§4  in  our  opinion,  js 
to  consider  speaking  as  an  act,  and  to  tr^T 
7i  as  guilty  Of  Voluntary  liuTplible  homicide, 
if,  by  speaking,  he  has  voluntarily  caused  Z's 
death,  whether  his  words  operated  circuit- 
ously  by  inducing  Z  to  swallow  poison,  o^ 
directly  by  throwing  Z  into  convulsions. 

There  will,  inde^,  be  few  homicides  of 
this  latter  sort.  It  appears  to  us  that  a  con- 
viction, or  even  a  trial,  in  such  a  rase,  would 
be  an  event  of  extremely  rare  occurrence. 
There  would  probably  not  be  one  such  trial 
in  a  century.  It  would  be  most  difficult  to 
prove  to  the  conviction  of  any  Court  that 
that  death  had  really  been  the  effect  of  ex- 
citement produced  by  words.  It  would  be 
still  more  difficult  to  prove  that  the  person 
who  spoke  the  words  anticipated  from  them 
an  effect  which,  except  under  very  peculiar 
circumstances,  and  on  very  peculiar  consti* 
tutibns,  no  words  would  producf^.  Still  it 
seems  to  us  that  both  these  points  might  be 
made  out  by  overwhelming  evidence ;  and, 
supposing  them  to  be  so  made  out,  we  are 
unable  to  perceive  any  distinction  between 
the  case  of  him  who  voluntarily  causes  death 
in  this  manner,  and  the  case  of  him  who  vol- 
untarily causes  death  by  means  of  a  pistol ' 
or  a  sword.  Suppose  it  to  be  proved  to  the 
entire  conviction  of  a  Criminal  Court  that  Z, 
the  deceased,  was  in  a  very  critical  state  of 
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heaith  ;  that  A»  the  heir  to  Z*s  property,  had 
been  informed  by  Z*s  physicians  that  Z's  re- 
covery absolutely  depended  on  his  being  kept 
quiet  in  mind,  and  that  the  smallest  mental 
excitement  would  endanger  his  life  ;  that  A 
immediately  broke  into  Z's  sick  room,  and 
told  him  a  dreadful  piece  of  intelligence, 
which  was  a  pure  invention ;  that  Z  went  into 
fits,  and  died  on  the  spot ;  that  A  had  after- 
wards boasted  of  having  cleared  the  way  for 
himself  to  a  good  property  by  this  artifice. 
These  things  oeing  fully  proved,  no  Judge 
could  doubt  that  A  had  voluntarily  causet! 
the  death  of  Z ;  nor  do  we  perceive  any  rea- 
son for  not  punishing  A  in  the  same  man- 
ner in  which  he  would  have'been  punished 
if  he  had  mixed  arsenic  in  Z's  medicine. 

Again,  Mr.  Livingston  excepts  from  the 
definition  of  homicide  the  case  of  a  person 
who  dies  of  a  slight  wound  which,  from  neg- 
lect, or  from  the  application  of  improper  re- 
medies, has  proved  mortal.  We  see  no  rea- 
son for  excepting  such  cases  from  the  simple 
general  rule  which  we  propose.  It  will,  in- 
deed, be  in  general  more  difficult  to  prove 
that  death  has  been  caused  by  a  scratch  than 
oy  a  stab  which  has  reached  the  heart ;  and 
it  will,  in  a  still  greater  degree,  be  more  diffi- 
cult  to  prove  that  a  scratch  was  intended  to 
cause  death,  than  that  a  stab  was  intended 
to  cause  death.  Yet  both  these  points  might 
be  fully  established.  Suppose  such  a  case  as 
the  following :  It  is  proved  that  A  inflicted 
a  slight  wound  on  Z,  a  child  who  stood  be- 
tween him  and  a  large  property.  It  is  prov- 
ed that  the  ignorant  and  superstitious  ser- 
vants about  Z  applied  the  most  absurd  reme- 
dies to  the  wound.  It  is  proved  that,  under 
their  treatment,  the  wound  mortified,  and  the 
child  died.  Letters  from  A  to  a  confidant  are 
produced.  In  those  letters,  A  congratulates 
himself  on  his  skill,  remarks  that  he  could 
not  have  inflicted  a  more  severe  wound  with- 
out exposing  himself  to  be  punished  as  a 
murderer,  relates  with  exultation  the  mode 
of  treatment  followed  by  the  people  who 
have  charge  of  Z,  and  boasts  that  he  always 
foresaw  that  they  would  turn  the  slightest 
incision  into  a  mortal  wound.  It  appears  to 
us  that,  if  such  evidence  were  produced,  A 
ought  to  b^  punished  as  a  murderer. 

Again,  suppose  that  A  makes  a  deliberate 
attempt  to  commit  assassination.  In  the 
presence  of  numbers,  he  aims  a  knife  at  the 
heart  of  Z.  Hut  the  knife  glances  aside  and 
inflicts  only  a  slight  wound.  This  happened 
in  the  case  of  Jean  Chatel,  of  Damien,  of 
*  Guiscard,  and  of  many  other  assassins  of  the 
most  desperate  character.  In  such  cases, 
there  is  no  doubt  whatever  as  to  the  inten- 
tion.   Suppose  that  the  person  who  received 


the  wound  is  under  ^e  necessity  of  c 
ing  himself  to  a  moist  alm<Aphere  it 
diately  afterwards,  and  that,  in  conseqoena 
he  is  attacked  witn  tetanus,  and  ^A  Ben 
again,  however  slight  the  wound  may  hav 
been,  we  are  unable  to  perceive  any  goo 
reason  for  not  punishing  A  a^  a  morderer. 

We  will  only  add  that  this  provision  of  tk 
Code  of  Louisiana  appears  to  us 
ill-suited  to  a  country  in  ^'bich,  we 
reason  to  fear,  neglect  and  bad 
are  far  more  common  than  good  medki 
treatment.  • 

The  general  rule,  therefore,  which j^pr^ 
pose  is,  that  the  question,  wtAther  a  ptrm 
has,  by  an  act  or  illegal  omission,  vohntati 
caused  death,  shall  be  1^  a  question  ol 
dence  to  be  decided  by  the  Courts 
ing  to  the  circumstances  of  every  01 

We  propose  that  all  voluntary  culpab 
homicide  shall  be  designated  as  murder 
less  it  fall  under  one  of  three  heads, 
are  desirous  to  call  the  particular  attentie 
of  His  Lordship  in  Council  to  the  lawi 
specting  the  three  mitigated  forms  of  Toht 
tary  culpable  homicide ;  and  first  to  tke  la 
of  manslaughter.     ^     « 

We  agree  with  the  great  mass  o^mwkii 
and  with  the  majority  of  jurists,  aoeieotia 
modern,  in  thinking  that  horfticyieOQMittti 
in  the  sudden  heat  of  passion,  ob  gtmt  p 
vocation,  ought  to  be  punished,  bttl-thtl^ 
general,  it  ought  not  to  be  punished «o  I 
verely  as  murder.  It  ought  to  be  potisii 
in  order  to  teach  men  to  entertain  a  McuK 
respect  for  human  life  ;  it  ought  to  w  pv 
ished  in  order  to  give  men  a  motm  for  1 
customing  themselves  to  govern  tbeff  pi 
sion ;  and  in  some  few  cases,  for  whidiwefaa 
made  provisions,  we  conceive  that  k  ouf 
to  be  punished  with  the  utmost  rigoor. 

In  general,  however,  we  would  not  vi 
homicide  committed  in  violent  passioaiHri 
had  been  suddenly  provoked  with  tboliij^ 
penalties  of  the  law.  We  think  that  Co tna 
person  guilty  of  such  homicide  as  fveshov 
treat  a  murderer  would  be  a  highly  nKXf 
dient  course — a  course  which  woM  sbo 
the  universal  feeling  of  mankind,  and  woi 
engage  the  public  sympathy  01^  the  nde 
the  delinquent  against  the  law* 

His  Lordship  in  Council  will  remtffco 
important  distinction  between  the  iji»asi 
have  framed  it,  and  some  other  sysiesBS. 

Neither  the  English  law,  nor  the  F^ 
Code,  extends  any  indulgence  to  hosiiri 
which  is  the  effect  of  anger  excited  iMf «« 
alone.  Mr.  Livingston  goes  still  aaA 
••  No  words  whatever,"  says  the«Gbfe 
Louisiana,  "are  an  adeqtiate  caufe/nefi 
tures  m-rely  showing  derision  or  cdWemf 
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00 assault  or  battery  so  slight  as  to  show  that 
the  intent'  viras  aot  to  inflict  great  bodily 
harm." 

We  greatly  doubt  whether  any  good  reason 
con  be  assigned  tor  this  distinction.  It  is 
vk  indisputable  fact  that  gross  insults  by 
words  or  gesture  have  is  great  tendency  to 
move  many  •persons  to  violent  passion,  as 
dangerous  or  painful  bodily  injuries.  Nor 
does  it  appear  t^  us  that  passion  excited  by 
insult  is  entitled  to  less  indulgence  than  pas- 
sion excited  by  pain.  On  the  contrary,  the 
circunwtance  that  a  man  resents  an  insult 
inore  than  a  wound  is  anything  but  a  proof 
that  he  is  a  n*an  of  a  peculiarly  bad  heart. 
It  would  be  a  fortunate  thing  for  mankind 
if  every  person  felf  an  outrage  which  left  a 
stain  upon  his  honour  more  acutely  than  an 
outrage  which  had  fractured  one  of  his  limbs. 
If  so,  why  should  we  treat  an  offence  pro- 
duced by  the  blameable  excess  of  a  feeling, 
which  ail  wise  legislators  desire  to  encour- 
age, more  severely  than  we  treat  the  blame- 
able  excess  of  feelings  certainly  not  more 
respectable  ? 

One  outrage  which  wounds  only  the  honour 
.and  the  affections  i^admitted  by  Mr.  Living- 
ston to  ^  an  adequate  provocation :  *'  A 
discovery  of  the  wife  of  the  accused,  in  the 
act  of  adultery  yith  the  person  killed,  is  an 
adequate  cause."  The  law  of  France,  the  law 
of  Ejigkuid,  and  the  Mahomedan  law  are  also 
indulgent  to  homicide  committed  under  such 
circumstances.  We  must  own  that  we  can 
see  no  reason  for  making  a  distinction  be- 
tween this  provocation  and  many  other  pro- 
vocations of  the  same  kind.  We  cannot  con- 
sent to  lay  it  down  as  an  universal  rule  that, 
tn  all  cases,  this  provocation  shall  be  consi- 
dered as  an  adequate  provocation.  Circum- 
stances may  easily,  be  conceived  which  would 
satisiy  a  Court  that  a  husband  had,  in  such  a 
ca9e,acted  from  no  feeling  of  wounded  honour 
or  affection,  but  from  mere  brutality  of  na- 
ture, or  from  disappointed  cupidity.  On  the 
other  hand,  we  conceive  that  there  are  many 
caseaao  which  as  much  indulgence  is  due  to 
the  excited  feelings  of  a  father  or  a  brother 
as  to  those  of  a  husband.  That  a  worthless, 
unfaithful,  jind  tyrannical  husband  should  be 
guilty  only  of  manslaughter  for  killing  the 
paramour  of  his  wife,  and  that  an  affectionate 
and  high-spirited  brother  should  be  guilty 
of  marder  for  killing  in  a  paroxysm  of  rage 
the  seducer  of  his  sister,  appears  to  us  in- 
consistent and  unreasonable. 

There  is  another  class  of  provocations 
which  Mr.  Livingston  does  not  allow  to  be 
ade^OB^  in  law,  but  which  have  been,  and, 
while  human  nature  remains  unaltered,  will 
be,  adequate  in  fact  to  produce  the  most 


tremendous  effects.  Suppose  a  persop  to 
take  indecent  liberties  with  a  modest  female 
in  the  presence  of  her  fathfcr,  her  brother, 
her  husband,  or  her  lover.  Such  an  assault 
might  have  no  tendency  to  cause  pain  or 
danger ;  yet  history  tells  us  what  effects  have 
followed  from  such  assaults.  Such  an  as- 
sault produced  the  Sicilian  Vespers.  Such 
an  assault  called  forth  the  memorable  blow 
of  Wat  Tyler.  It  is  difficult  to  conceive  any 
class  of  cases  in  wliich  the  intemperance 
of  anger  ought  to  be  treatc^l  with  greater 
lenity.  So  far,  indeed,  should  we  be  from 
ranking  a  man  who  acted  like  Tyler  with 
murderers  that  we  conceive  that  a  Judge 
would  exercise  a  sound  discretion  in  sen- 
tencing such  a  man  to  the  lowest  punish- 
ment fixed  by  the  law  for  manslaughter. 

We  think  it  right  to  add  that,  though  in 
our  remarks  on  this  part  of  the  law  we  have 
used  illustrations  drawn  from  the  history  and 
manners  of  Europe,  the  arguments  which  we 
have  employed  apply  as  strongly  to  the  state 
of  society  in  India  as  to  the  state  of  society 
in  any  part  of  the  globe.  There  is,  perhaps, 
no  country  in  which  more  cruel  suffering  is 
inflicted,  and  more  deadly  resentment  callecf 
forth,  by  injuries  which  affect  only  the  men- 
tal feelings. 

A  person,  who  should  offer  a  gross  insult 
to  the  Mahomedan  religion  in  the  presence 
of  a  zealous  professor  of  that  religion,  who 
should  deprive  some  high-born  Rajpoot  of 
his  caste,  who  should  rudely  thrust  his  head 
into  the  covered  palanquin  of  a  woman  of 
rank,  would  probably  move  those  whom  he 
insulted  to  more  violent  anger  than  if  he  had 
caused  them  some  severe  bcSily  hurt.  That 
on  these  subjects  our  notions  and  usages  dif- 
fer from  theirs  is  nothing  to  the  purpose. 
We  are  legislating  for  them,  and  though  we 
may  wish  that  their  opinions  and  feelings 
may  undergo  a  considerable  change,  it  is  our 
duty,  while  their  opinions  and  feelings  re- 
main unchanged,  to  pay  as  much  respect  to 
those  opinions  and  feelings  as  if  we  partook 
of  them.  We  are  legislating  for  a  country 
where  many  men,  and  those  by  no  means  the 
worst  men,  prefer  death  to  the  loss  of  caste ; 
where  many  women,  and  those  by  no  means 
the  worst  women,  would  consideftthemselves 
as  dishonoured  by  exposure  to  the  gaze  of 
strangers  ;  and  to  legislate  for  such  a  coun- 
try as  if  the  loss  of  caste,  or  the  exposure  of 
a  female  face,  were  not  provocations  of  the 
highest  order,  would,  in  our  opinion,  be  un- 
just and  unreasonable. 

The  second  mitigated  form  of  voluntary 
culpable  homicide  is  that  to  which  we  have 
given  the  name  of  voluntary  culpable  homi- 
cide by  consent.    It  appears  to  us  that  this 
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desgription  of  homicide  ought  to  be  punish- 
ed, but  that  it  ought  not  to  be  punished  so 
jjeverely  as  murder.  We  haveelsewhere  given 
our  reasons  for  thinking  that  this  description 
of  homicide  ought  to  be  punished. 

Our  reasons  for  not  punishing  it  so  severe- 
ly as  murder  are  these :  In  the  first  place, 
the  motives  which  prompt  men  to  the  com- 
mission of  this  offence  are  generally  far  more 
respectable  than  those  which  prompt  men  to 
the  commissio%of  murder.  Sometimes  it  is 
the  effect  of  a  strong  sense  of  religious  duty, 
sometimes  of  a  strong  sense  of  honour,  not 
unfrequently  of  humanity.  The  soldier  who, 
at  the  entreaty  of  a  wounded  comrade,  puts 
that  comrade  out  of  pain,  the  friend  who 
supplies  laudanum  to  a  person  suffering  the 
torment  of  a  lingering  disease,  the  freedman 
who  in  ancient  times  held  out  the  sword  that 
his  master  might  fall  on  it,  the  high-born  na- 
tive of  India  who  stabs  the  females  of  his 
family  at  their  own  entreaty  in  order  to  save 
them  from  the  licentiousness  of  a  band  of 
marauders,  would,  except  in  Christian  socie- 
ties, scarcely  be  thought  culpable,  and  even 
in  Christian  societies  would  not  be  regarded 
hy  the  public,  and  ought  not  to  be  treated  by 
the  law,  as  assassins. 

Again,  this  crime  is  by  no  means  produc- 
tive of  so  much  evil  to  the  community  as 
murder.  One  evil  ingredient  of  the  utmost 
importance  is  altogether  wanting  to  the  of- 
fence of  voluntary  culpable  homicide  by  con 
sent.*  It  does  not  produce  general  insecuri. 
ty.  h  does  not  spread  terror  through  society. 
When  we  punish  murder  with  such  signal  se- 
verity, we  have  two  ends  in  view :  One  end  is 
that  people  may  not  be  murdered.  >\nother 
end  is  that  people  may  not  live  in  constant 
dread  of  being  murdered.  This  second  end  is 
perhaps  the  more  important  of  the  two.  For, 
if  assassination  were  left  unpunished  the 
number  of  persons  assassinated  would  pro- 
bably bear  a  very  small  proportion  to  the 
whole  population.  But  the  life  of  every  human 
beingwould  be  passed  in  constantanxietyand 
alarm.  This  property  of  the  offence  of  mur- 
der is  not  found  in  the  offence  of  voluntary 
culpable  homicide  by  consent.  Every  man 
who  has  not  given  his  consent  to  be  put  to 
death  is  perfectly  certain  that  this  latter  of- 
fence cannot  at  present  be  committed  on  him, 
and  that  it  neverwill  be  committed,  unless  he 
shall  first  be  convinced  that  it  is  his  interest 
to  consent  to  it.  We  know  that  two  or  three 
midnight  assassinations  are  sufficientto  keep 
a  city  of  a  million  of  inhabitants  in  a  state  of 
consternation  daring  several  weeks,  and  to 
cause  every  private  family  to  lay  in  arms  and 
watchmen  s  rattles.  No  number  of  suicides, 


or  of  homicides  comn^ted  with  the  onexton- 
ed  consent  of  the  person  kWech,  coald  possi- 
bly produce  such  alarm  among  the  survifors. 
The  distinction  •between  murder  knd  vol- 
untary culpable  homicide  by  consent  l»s 
never,  as  far  as  we  iure  aware,  been  recOgnix* 
ed  by  any  Code  in  the  distinct  manner  is 
which  we  propose  to  recognize  it.  But  it 
may  be  traced  in  the  laws  ot  many  cdontrles. 
and  often,  when  neglected  bj^t hose  who  htte 
framed  the  laws,  it  has  had  a  great  effect  (Mi 
the  decisions  of  the  tribunals,  and  paitica- 
larly  on  the  decisions  of  tribunals  popobrtj 
composed .  It  may  be  proper  to  obsegftt th^ 
the  burning  of  a  Hindu  widoUr  by  hcrowa 
consent,  though  it  is  now,  as  it  ought  to  be, 
an  offence  by  the  Regulations  of  every  fte- 
sidency,  is  in  no  Presidency  pnmsM  as 
murder. 


CULPABLE  HOMICIDE  AND  ABORTI02V. 

The  third  mitigated  form  of  voluntary cnU 
pable  homicide  is  that  which  we  have  des^- 
nated  as  voluntary  culpable  homicide  in  de- 
fence. 

We  have  been  forced  to  leave  the  law  on  , 
the  subject  of  private  <lefence,  as^we  have 
elsewhere  said,  in  an  unsatisfactory  state; 
and,  though  we  hope  and  bel^ev^  thakttmaf 
be  greatly  improved,  we  fear  that  it  most  al- 
ways continue  to  be  one  of  the  least  pfodse 
parts  of  every  system  of  jurisprudence.  That 
portion  of  the  law  of  homicide  which  i*e  an 
now  considering  isclosely  connected  with  the 
law  of  private  defence*  and  must  necftsanly 
partake  of  the  imperfections  of  the  law  ik 
private  defence.  But  wherever  the  limHs  of 
the  right  of  private  defence  may  be  placed, 
and  with  whatever  degree  of  accuracy  tbey 
may  be  marked,  we  arc  inclined  tothtiyctlutf* 
it  will  always  be  expedient  to  make  a  sepa- 
ration between  murder  and  what  we  have 
designated  as  voluntary  culpable  bomifide 
in  detence. 

The  chief  reason  for  making  this  sq>ara- 
tion  is  that  the  law  itself  invites  men  tn  the* 
very  verge  of  the  crime  which  we  Iwve  de- 
signated as  voluntary  culpable  komidde  m 
defence.  It  prohibits  such  homieide  indeed. 
But  it  authorizes  acts  which  lie  very  near  to 
such  homicide.  And  this  circnmstance,  we 
think,  greatly  mitigates  the  gniU  o^ssdi 
homicide. 

That  a  man  who  deliberately  kiUs  aflOtkr] 
in  order  to  prevent  that  other  fwMn  i^io?' 
his  nose  should  be  allowed  to  go&bsdttfdy 
unpunished  would  be  most  dang^erous.  tbe 
law  punishes  and  ought  to  punish  swA  toll' 
ing.  But  we  cannot  think  that  the  \mm  oogbt 
to  punish  such  killing  as  murder.  F6rtiKb« 


(     ^68     J 


Digiti 


ized  by  Google 


CuAP.  XVL]     OFFENCES  A^ECIWG  THE  HUMAN  BODY.     [Sec.  299. 

REPORT  OF    THElNDrAN    LAW    COMMISSIONERS   ON  OFFENCES  AGAINST  THE   BODY-t^l,^. 


itself  has  encottragc<Jjjthe  slayer  to  inflict  on 
theassaiian^ny  harm  short  of  death  which 
may  be  necessary  for  the  purpose  of  repell- 
ing the  outrage—to  givii  the  assailant  a  cut 
witha  knife  across  the  fingers  which  may  ren- 
der bis  right  hand  useless  to  him  for  life,  or 
to  burl  him  downstairs  with  such  force  as  to 
break  his  k^.  And  it  seems  difficult  to  con- 
ceive that  circumstances  which  would  be  a 
full  justification  of  any  violence  short  of  ho- 
miest should  not  be  a  mitigation  of  the  guilt 
of  homicide.  That  a  man  should  be  merely 
ezeteising  a  right  by  fracturing  the  skull  and 
kaoddng  out  the  eye  of  ^n  assailant,  and 
shoaia  be  gwilty  of  the  highest  crime  in  the 
Code  if  he  kills  the  assailant— that  there 
should  be  only  a  Single  step  between  perfect 
innocence  and  murder,  between  perfect  im- 
punity and  liability  to  capital  punishment- 
seems  unreasonable.  In  a  case  in  which  the 
law  itself  empowers  an  individual  to  inflict 
any  harm  short  of  death,  it  ought  hardly,  we 
think,  to  visit  him  with  the  highest  punish- 
ment H  he  inflicts  death. 

It  is  to  be  considered  also  that  the  line  be- 
tween those  aggrewiois  which  it  is  lawful  to 
repel  bjbkilling,  and  those  which  it  is  not  law- 
ful so  to  repel,  is  in  our  Code,  and  must  be 
in  every  Coief>to  a  great  extent,  an  arbitrary 
line,  and  that  many  individual  cases  will  fall 
on  one  side  of  that  line  which,  if  we  had 
framed  the  law  with  a  view  to  those  cases 
alone,  we  should  place  on  the  other.  Thus, 
we  allow  a  man  to  kill  if  he  has  no  other 
means  of  preventingan  incendiary  from  burn- 
ing  a  house ;  and  we  do  not  allow  him  to  kill 
for  the  purpose  of  preventing  the  commis- 
sion of  a  simple  theft.  But  a  house  may  be  a 
,  wretched  heap  of  mats  and  thatch,  propped 
by  a  lew  bamboos,  and  not  worth  altogether 
twenty  rupees.  A  simple  theft  may  deprive 
a  man  of  a  pocket-book  which  contains  bills 
to  ^  great  amount,  the  savings  of  a  long  and 
laborious  life,  the  sole  dependence  ofalarge 
family.  That  in  these  cases  the  man  who 
kill*  the  Incendiary  should  be  pronounced 
gulIUcss  of  any  offence,  and  that  the  man 
who  kills  the  thief  should  be  sentenced  to  the 
gallows,  or,  if  he  is  treated  with  the  utmost 
lenity  which  the  Courts  can  show,  to  perpe- 
tual trarosportation  or  imprisonment,  would 
be  gMerally  condemned  as  a  shocking  injus- 
tice. We  are,  therefore,  clearly  of  opinion 
that  tb«  offence  which  we  have  designated 
asrtAttitary  culpable  homicide  in  defence 
oagbt  %o  be  distinguished  from  murder  in 
«ich  a  maimer  that  the  Courts  may  have  it 
io  tlM*  power  to  inflict  a  slight  or  a  merely 
noatinal  punishment  on  a^  which,  though 
not  «ithin  the  letter  of  the  law  which  au- 


thorizes killing  in  self-defence,  are  yef  with- 
in the  reason  of  that  law. 

We  have  hitherto  been  considering  the 
law  of  voluntary  culpable  homicide.  But 
homicide  may  be  culpable  yet  not  voluntary. 
There  will  probably  be  little  difference  of 
opinion  as  to  the  expediency  of  providing  a 
punishment  for  the  rash  and  negligent  caus- 
ing of  death.  But  it  may  be  thought  that  we 
have  dealt  too  leniently  by  the  offender  who, 
while  committing  a  crim^,  causes  death 
which  he  did  not  intend  to  cause,  or  know 
himself  to  be  likely  to  cause. 

The  law  as  we  have  framed  it  differs  widely 
from  the  English  law.  "  If,"  says  Sir  William 
Blackstone.  "  one  intends  to  do  another  fe- 
lony, and  undesignedly  kills  a  man,  this  is 
murder ; "  and  he  gives  the  following  illustra- 
tion of  the  rule  :  *'  If  one  gives  a  woman  with 
child  a  medicine  to  produce  abortion,  and  it 
operates  so  violently  as  to  kill  the  woman, 
this  is  murder  in  the  person  who  gave  it." 

Under  the  provisions  of  our  Code,  this 
case  would  be  very  differently  dealt  with  ac- 
cording to  circumstances.  If  A  kills  Z  by  ad4 
ministering  abortives  to  her  with  the  kno^f-\ 
ledge  that  those  abortives  are  likely  to  causel 
her  death,  he  is  guilty  of  voluntary  culpable! 
homicide,  which  will  be  voluntary  culpable  I 
homicide  by  consent  if  Z  agreed  to  run  the ) 
risk,  and  murder,  if  Z  did  not  so  agree.     If 
A  causes  miscarriage  to  Z,  not  intending  to 
cause  Z's  death,  not  thinking  it  likely  that 
he  shall  cause  Z's  death,  but  so  rashly  or 
negligently  as  to  cause  her  death,   A  is 
guilty  of  culpable  homicide  not  voluntary, 
and  will  be  liable  to  the  punishment  provid- 
ed forjthe  causing  of  miscarriage,  Increased  * 
by  imprisonment  for  a  term  not  exceeding 
two  year5.  Lastly,  if  A  took  such  precautions 
that  there  was  no  reasonable  probability  that 
Z's  death  would  be  caused,  and  if  the  medi- 
cine were  rendered  deadly  by  some  accident 
which  no  human  sagacity  could  have  fore- 
seen, or  by  some  peculiarity  in  Z's  constitu- 
tion, such  as  there  was  no  ground  whatever 
to  expect,  A  will  be  liable  to  no  punishment 
whatever  on  account  of  her  death,  but  will, 
of  course,  be  liable  to  the  punishment  pro- 
vided for  causing  miscarriage.  • 

It  may  be  proper  for  us  to  offer  some  ar- 
guments in  defence  of  this  part  of  the  Code. 

It  will  be  admitted  that,  when  an  act  is  in 
itself  innocent,  to  punish  the  person  who 
does  it,  because  bad  consequences  which  no 
human  wisdom  could  have  foreseen  have  fol- 
lowed from  it,  would  be  in  the  highest  degree 
barbarous  and  absurd. 

A  pilot  is  navigating  the  Hooghly  with  the 
utmost  care  and  skill :  he  directs  the  vessel 
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againM  a  sandbank  which  has  been  recently 
formed,  and  of  which  the  existence  was  alto- 
gether unknown  till  this  disaster.  Several 
of  his  passengers  are  consequently  drowned. 
To  hang  the  pilot  as  a  murderer  on  account 
ofthismisfortunewould  be  universally  allow> 
cd  to  be  an  act  of  atrocious  injustice.  But,  if 
the  voyage  of  the  pilot  be  itself  a  high  of> 
fence,  ought  that  circumstance  alone  to  turn 
his  misfortune  into  a  murder  ?  Suppose  that 
he  is  engaged  in  conveying  an  offender  be- 
yond the  reach  of  justice,  that  he  has  kid- 
napped some  natives,  and  is  carrying  them 
to  a  ship  which  is  to  convey  them  to  some 
foreign  slave-colony,  that  he  is  violating  the 
laws  of  quarantine  at  a  time  when  it  is  of  the 
highest  importance  that  those  laws  should  be 
strictly  observed,  that  he  is  carrying  supplies, 
deserters,  and  intelligence  to  the  enemies  of 
the  State.  The  offence  of  such  a  pilot  ought, 
•  undoubtedly,  to  be  severely  punished.  But  to 

pronounce  him  guilty  of  one  offence,  because 
a  misfortune  befel  him  while  he  was  commit- 
ting another  offence — to  pronounce  him  the 
murderer  of  people  whose  lives  he  never 
i^eant  to  endanger,  whom  he  was  doing  his 
•  best  to  carry  safe  to  their  destination,  and 

whose  death  has  been  purely  accidental — is 
surely  to  confound  all  the  boundaries  of 
crime. 

Again,  A  heaps  fuel  on  a  fire,  not  in  an  im- 
prudent manner,  but  in  such  a  manner  that 
the  chance  of  harm  is  not  wofift  considering. 
Unhappily  the  flame  bursts  out  more  vio- 
lently than  there  was  reason  to  expect.  At  the 
same  moment  a  sudden  puff  of  wind  blows 
Z's  light  dress  towards  the  hearth.  The  dress 
•  catches  fire,  and  Z  is  burned  to  death.     To 
punish  A  as  a  murderer  on  account  of  »ach  an 
unhappy  event  would  be  ?^nseless  ^ruflty. 
But  suppose  that  the  fuel  which  caused  the 
flame  to  burst  forth  was  a  will,  which  A  was 
fraudulently  destroying.  Ought  this  circum-     ; 
stance  to  make  A  the  murderer  of  Z  ?     We 
think  not.     For  the  f  raudulen  t  destroying  of     ! 
wills,  we  have  provided  in  other  parts  of  the 
Code  punishments  which  we  think  sufficient.     ' 
If  not  sufficient,  they  ought  to  be  made  so.     " 
But  we  cannot  admit  that  Z's  death  has,  in     ' 
the  smallest^degree,  aggravated  A's  offence,     ' 
or  ought  to  be  considered  in  apportioning     ' 
A's  punishment. 

To  punish  as  a  murderer  every  man  who,     \ 

while  committing  a  heinous  offence,  causes     { 

death  by  pure* misadventure,    is   a   course    t 

which  evidently  adds  nothing  to  the  secu-     1: 

"^  fity  of  human  life.     No  man  can  so  con-     p 

^  duct  himself  as  to  make  it  absolutely  certain     ci 

that  he  shall  not  be  so  unfortunate  as  to 
4      ^  cause  the  death  of  a  fellow-creature.     The     o 
utmost  that  he  can  do  is  to  abstain  from     )i 
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death, or  thinking  it  likely  that  he  shall  cause 
death,  we  py>pose  tK«it  he  shall  be  liable  to 
the  punishment  of  the  offence  which  he  was 
engaged  in  commit  ting;  superadded  to  the 
ordinary  punishment  of  involuntary  cul- 
pable homicide. 

The  arguments  and  illustrations  which  we 
have  employed  for  the  purpose  of  showing 
that  the  involuntary  causing  of  death  with- 
out either  rashness  or  negligence  ought,  un- 
der no  circumstances  to  be  punished  at  all, 
will,  with  some  modifications  which  will  rea- 
dily suggest  themselves,  serve  to  show  that 
th(*  involuntary  causing  of  death  by  rashness 
ur  n^igenc^e,  though  always  punishable, 
ought,  under  no  circumstances,  to  be  pun- 
ished as  murder.  ^ 

It  gives  us  great  pleasure  to  observe  that 
Mr.  Livingston's  provisions  on  this  subject, 
though  in  details  they  differ  widely  from  ours, 
are  framed  on  the  principles  which  we  have 
here  defended. 

We  wish  next  to  call  the  attention  of  His 
IxHrdship  in  Council  to  clauses  308  and  309. 
These  clauses  appear  to  us  absolutely  ne- 
cessary to  the  completeness  of  the  Code.  We 
havtf^pa^ided,  under  the  head  of  bodily  hurt, 

'  for  cases  in  which^ur*  is  inflicted  in  an  at- 
tempt tc^urder  ;  under  the  head  of  assaults, 
fora<tauUs  committed  in  attempting  to  mur- 
der;  aoder  fhe'head  of  criminal  trespass,  for 
some  criminal  trespasses  committed  in  order 
to  murder.  But  there  will  still  remain  many 
atrocious  and  deliberate  attempts  to  murder 
which  are  not  trespasses,  which  are  not  as- 
saultSy  and  which  cause  no  hurt.  A,  for  ex- 
ample, digs  a  pit  in  his  garden,  and  conceals 
the  mouth  of  it,  intending  that  Z  may  fall  in 
and  perish  there.  Here  A  has  committed  no 
trespass,  for  the  ground  is  his  own  ;  and  no 

^assault,  for  he  has  applied  no  force  to  Z.  He 
may  not  have  caused  bodily  hurt,  for  Z  may 
have  received  a  timely  caution,  or  may  not 
have  gone  near  the  pit.  But  A's  crime  is  evi- 
dently one  which  ought  to  be  punished  as  se- 
ver^ as  if  he  had  laid  hands  on  Z  with  the 

^  intention  of  cutting  his  throat. 


Again,  A  sets  poisoned  food  before  Z. 
Here  A  may  have  committed  no  trespass, 
for  the  food  may  be  his  own  ;  and,  if  so,  he 
violates  no  right  of  property  by  mixing  ar- 
senic with  it.  He  commits  no  assault,  for  he 
means  the  taking  of  the  food  to  be  Z's  volun- 
tary act.  If  Z  does  not  swallow  enough  of 
the  poisoned  food  to  disorder  him,  A  causes 
no  bodily  hurt.  Yet  it  is  plain  that  A  has 
been  guilty  of  a  crime  of  a  most  atrocious 
description. 

Similar  attempts  may  be'.nade  to  commit 
voluntary  culpable  homicide  in  any  of  the 
three  mitigated  forms.  A,  for  example,  is 
excited  to  violent  passion  by  Z,  and  fires  a 
pistol  intending  to  kill  Z.  If  the  shot  proves 
fatal,  A  will  be  guilty  of  manslaughter ;  and 
he  surely  ought  not  to  be  exempted  from  all 
punishment  if  the  ball  only  grazes  the  in- 
tended victim. 

It  is  to  meet  cases  of  this  description  that 
clauses  308  and  309  are  intended. 

With  respect  to  the  law  on  the  subject  of 

abortion,  we  think  it  necessary  to  say  only 

that  we  entertain  strong  apprehensions  that 

this  of  any  other  law  on  that  subject  may,  in 

this  country,  be  abused  to  the  vilest  purpoi*- 

es.     The  charge  of  abortion  is  one  which, 

even   where  it  is  not  substantiated,  often 

leaves  a  stain  on  the  honour  of  families.  The 

power  of  bringing  a  false  accusation  of  this 

description  is,  therefore,  a  formidable  engine 

in  the  hands  of  unprincipled  men.    This 

part  of  the  law  will,  unless  great  care  may  be 

taken,  produce  few  convictions,  but  much 

misery  and  terror  to  respectable  families,  and 

a  large  harvest  of  profit  to  the  vilest  pests  of 

society.  We  trust  that  it  maybe  in  our  power 

in  the  Code  of  Procedure  to  lay  down  rules  -. 

which*may  prevent  such  an  abuse.     Should 

we  not  be  able  to  do  so,  we  are  inclined  to 

think  that  it  would  be  our  duty  to  advise  His 

Lordship  in  Council  rather  tosufFer abortion, 

where  the  mother  is  a  party  to  the  offence,  to 

remain  wholly  unpunished,  than  to  repress  it 

by  provisions  which  would  occasion  more 

suffering  to  the  innocent  than  to  the  guilty. 


^ 


K 


A' 


209 .  Whcever  causes  deathby  doing  an  aft  with  the  intention  of  causing   3 
Cidoable  h     '  d  death,  o0with  the  intention  of  causing  such,  bodily     y 

J-Ei ^^^^^  ^'  injury  as  is  likely  10  cause  death,  <(j^viih*ihe  know- 

ledge  that  he  is  likely  by  such  aft  to  cause  death,  commits  the  offence  of     K 
cttyab  le  homicide.    .  -'.  ^    •  *-^   *         %  /    *^  ^   , 

JBmSSS^    '^        -  ---.  Illustrations, 

^)  A  lays  sticks  and  turf  over  a  pit,  with  the  intention  of  thereby  causing  death,  or  (J^^^K^*-Kv:r^' 
wkb  tbe  knowledge  that  death  is  1  ikely  to  be  thereby  caused.     Z,  believing  the  ground  to  be      ^^     - 
6n», treads  on  it,  falls  in,  and  is  killed.    A  has  committe<jlhe  offence  of  culpable  homicide. 

^4  A  knows  Z  to  be  behind  a  bush.     B  does  not  know  it.     A,  intending  to  cause,  or 
knowing  it  to  be  likely  to  cause,  Z's  death,  induces  B  to  fire  at  the  bush.  B  fires  and  kills  2-  **  ^ 
Here  B  may  be  guilty  of  no  offence  ;  but  A  has  committed  the  offence  of  culpable  homicide.  ^'^  "* 


hi  ^ 


(UJLf?(t  -ft^.v.^'-;^-^^    '^^^ 


/. 
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jl/irt^^^  ^  Klv^Xvv 
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Sec.  300.1     OFFENCES  A 

(r.)  A,  by  shooting  at  a  f 

.     bush  ;  A  not  knowing  that  he  v 

*  was  Aot  guilty  of  culpable  hoi 

doing  an  act  that  he  knew  wa 

Explanation  /. — A  p 
bouring  under  a  disorder,  c 
the  death  of  that  other,  sh 

Explanation  2. — Wh< 
causes  such  bodily  injury  s 
by  resorting  to  proper  remc 
prevented.     ^        # 

Explanation  j. — The 
is  not  homicide.  But  it  ma> 
a  living  child,  if  any  part  ol 
may  not  have  breathed  or 

1^^  1  '^800.  Except  in  the  ci 

l27tdlA  if  it  is  done  wit 
<r<Vi        offenrder  knows  lo  be  likel 
^A.AArOVMAW>     is  caused,  o^— 

•     l3''^(y)  *^  *^  '^  ^^"^  ^^^ 
r  ^r        A      son,Vand  iHe  bodily  injury 

<  xAa  vv-^"^  ^     course  of  nature,  to  cause 


^^^  ^       Uthly]  if  the  person  c 

f  (8i ]r^'^"n''nP",  hat  i^  "^"^^ lifti 

(  iXc>tf  ^s  IS  likely  to  cause  deatfi 


grousnaiaUUiUttt,, 
likely  lo  cause  de 
curring  the  risk  of  causing 


(a.)  A  shoots  Z  with  the  ii 
murder. 

(6.)  A,  knowing  that  Z  is 
cause  his  death,  strikes  him  w 
quence  of  the  blow:  A  is  gi 
sufficient  in  the  ordinary  coi 
state  of  health.  But  if  A,  not  kr 
a  blow  as  would  not,  in  the  or 
health,  here  A,  although  he  m 
if  he  did  not  intend  to  cause 
nature,  would  cause  death. 

{c)  A  intentionally  gives 
of  a  man  in  the  ordinary  cour; 
murder,  altfeougl^^Q  may  not 

{d.)  A,  without  any  excus 
one  of  them.  A  is  guilty  of  n 
to  kiH  any  particular  individu; 

Exce^tibn  i. — Culpal 

When  culpable  homicide  is 
not  murder. 

^ave  the  pr(^yQcatiQii*  or  c 
acciJent. 

The  above  exception 
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Ciut.XVL]      OFFENCES  AAFECT/NG  THE  HUMAN  BODY.    [Sec.  3«)* 

*  /&x/. — TTmU  the  provocation  is  not  soagfat  or  voiantirily  provoked  by  the 
offender  as  ai>  excuse  for  killing  or  doing  barm  to  any  persoiK  j —    . 

!\\  Secomdiy^-^^hat  the  provoGatiM  is  not  given  by  anything  done  in  tihkf       ^ 
tmet  to  the  law,  or  by  a  pnbl)tfgg|TOnt  In  t&e  lawful  exercise  of  the  powers 
d  inch  public  servant.  —  ^^ 

Thirdly. — That  the  prov^ation  is  not  pveit  by  anything  done  in  the  law- 
ful exercise  of  the  Aght  of  private  defence. 

E:CplaHaiioH. — Whether  the  provocation  was  grave  and  sudden  enough  to 
prevent  the  offence  from  amounting  to  murder  is  a  question  of  fad. 
»  ^^ 

Illustratians.  '* 

Jja.)  A,  under  tlie  influence  of  passion  excited  by  a  provocation  given  by  Z,  inienttooo 
ally  i^s, V,  Z's  child.  This  is  murder,  inasmuch  as  the  provocation  was  not  £iven  by  the        ' 
rhiRI^'aad  tfao  death  of  the  child  was  not  caused  by  accident  or  misfortune  in  doing  an  ad 
taas^d  by  the  provocation. 

(6.)  Y  giv^  grave  and  sadden  provocation  to  A.  A,  on  this  provocation,  fires  a  |Hstol 
at  V|  neither  int^iding  nor  knowing  himself  to  be  likely  to  kill  Z,  who  is  near  him,  but 
out  of  a^ght.  A  kills  Z.  Here  A  has  not  committed  murder,  but  merely  culpable  homicide. 
(c)  A  is  lawfully  arrested  by  Z,  a  bailiff.  A  is  excited  to  sudden  and  violent  passion 
by  the  arrest,  and  kills  Z.  This  is  murder,  inasmuch  as  the  provocation  was  given  by  a 
thing  done  by  a  public  servant  in  the  exercise  of  his  powers. 

(d.)  A  appears  as  a  witness  before  Z,  a  Magistrate.  Z  says  that  he  does  not  believe 
a  word  of  A's  deposition,  and  that  A  has  perjured  himself.  A  is  moved  to  sudden  passion 
by  these  words,  and  kills  Z.    This  is  murder.  *    ' 

M  A  attemp48  to.puIl  Z's  nose.    Z,  in  the  exercise  of  the  right  of  private  ctefiemeV 
liU  hf  Id  of  A  to  prevent  him  from  doing  so.    A  is  moved  to  suddbn  and  violent  passion 
in  cotsequonce,  and  kills  Z.    This  is  murder,  inasmuch  as  the  provocation  was  given  by 
a  thing  diyie  iif  the  exercise  of  the  right  of  private  defence. 

{/,)  Z  strikes  B.    B  is  by  this  provocation  excited  to  violent  rage.    A,  a  bystander,         \a 
iflteMng  to  take  advantage  of  B's  rage,  and  to  cause  him  to  kill  Z,  puts  a  knife  into  B's  ^"V^J,.— ---^ 
band  for  that  purpose.     B  kills  Z  with  the  knife.     Here  B  may  have  committed  only 
calpaMe  homicide,  but  A  is  guilty  of  murder. 

Exception  2. — Culpable  homicide  is  not  murder  if  the  offender,  in  the        -2t# 

-^'^  '^'-^''  ^'  ^""^  -^-"-^  ^  -"'" —  -"-' -*  ^' T  pronertv.  j^. 

person  agamst 

itation,  a^^L^j}*^^ 

^\{  ^fiy  Ipt^tj^m^nfjlnjfi^  mnr^.  harmjhan  is  necessaVy  tor  the  purpose  ofsiw5 
defence.  -^ 

JUuitraiion, 

'  Z attempts  to  horse-whip  A,  hot  in  such  a  manner  as  to  cause  grievous  hurt  to  A.  A 
^fmi^mt  a  pistol.  Z  persists  in  the  assault.  A,  believing  in  good  faith  that  he  ca«  by 
no  other  means  prevent  himself  from  beins  horse*whipped,  shoots  Z  dead.  A  has  not 
(ommkted  murder,  but  only  culpable  homicide. 

Exce^jon  j.—Qilpable  houaicide  is  not  murder  if  the  offender^ .bgingj^      TlL- 
public  servant,  or  -^'' ^'' *  --.^--.  c^.  *u^  ^^..^.r^sa^-^  ^t?  ^rnn-     --•-**-^, 

justice,  jUfi^U 


an  act  wBtcinie,  in  good  faith,  believes  to  be  JiarfuL5irneC€^aii  for  me  due  -y.  YV^  **    ^^ 
S^fiDjge  of  his  duty  as  such  public  servant,  and  without  ill  wjir  towards  the  *  .  ^ 

p^sM  whose  death  is  caused.  7' 

Jiion  j£, — Culpable  homicide  is  not  murder  if  it  is  conwnitted  without      ^ 
^-.^■.^^Jtion  Tn  a  sudden  fight  in  the  heat  of  passion  upon  a  sudden  quarrel. 
amt^ay^ttt  y^e  o^yp^er^  havinpr  taken  undue advantapre. or  actedjn a cruerSr  ^ ** 
— — ^  manner;  "  "       —  -- 

[    273    ] 
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O"^^^  c<ji^^A^'<^   i^    fCTTirrTO^  C^^^w^l4i>.^g^ 


Secs,  301,  3o>.]  offences  AFFECTING  THF  HUMAN  BODY.  [Chap.  XVL 

Explanation, — It  is  Immaterial  in  such  cases  which  party  offers  the  provo- 
1 1   N        . .  .i  cation  or  commits  the  first  assault. 

^ —  1,mJZ^--  ^££fiIiSI!^' — Culpable  homicide  is  not  murder  when  tLe  person  whose 

======death1s1Ea3se3r being  above  ihe  age  of  eighteen  years,  suffers  death,  or  takes 

the  risk  of  death,  with  ^is  own  consent  ' 

Illtistration, 

A,  by  instigation,  voluntarily  causes  Z,  a  person  under  eighteen  yc^rs  of  age,  to  com* 
mit  suicide.  Here,  on  account  of  Z's  youth,  he  was  incapable  of  giving  consent  tr»  hi$  own 
death.    A  has  therefore  abetted  murder. 


Ruling: 

In  a  case  in  which  it  was  found  that  all  the  accused  were  guilty  of  riotiag  armed 
with  deadly  weapons,  that  the  fight  was  premeditated  and  pre-arranged,  a  regular  pitdied 
battle  or  trial  of  strength  between  the  two  parties  concerned  in  the  riot,  and  that  me 
of  the  accused,  in  the  course  of  the  riot  and  in  prosecution  of  the  common  dbjectoC  t^ 
assembly,  killed,  or  attempted  to  kill,  a  man  under  such  circumstances  that  liis  act 
amounted  to  an  attempt  to  murder,  the  question  arose  whether  that  act  could  be  «id 
to  bear  a  less  grave  character  by  reason  of  excep.  5  to  s.  300  of  the  Penal  Code.  Fer 
Curiam. — Heid  that  upon  such  finding  the  case  did  not  fall  within  the  exception.  Prr 
Pigot,  J.  (Petheram,  C.J.,  and  Macpherson,  J.,  concurring). — ^The  5th  exception  to 
s.  300  should  receive  a  strict  and  not  a  liberal  construction  ;  and  in  applying  thencq)- 
tion,  it  should  be  considered  with  reference  to  the  act  consented  to  or  authorized,  sad 
next  with  reference  to  the  person  or  persons  authorized,  and  as  to  each  of  those  some 
degree  of  particularity  at  least  should  appear  upon  the  facts  proved  before  the  excq^ 
tion  can  be  said  to  apply.  Shanishere  Khan  v.  Empress  (I.  L.  R.,  6  Cal.  154)  and  Qmetn 
V.  ^ukier  Mather  (unreported)  dissented  from,  so  far  as  they  decide  that  from  puAl  a 
fintfing  as  the  above  consent  to  take  the  risk  of  death  is  infepred.'*  Per  0*K!ae^. 
I. — Before  excep.  5  can  be  applied,  it  must  be  found  that  the  person  killed,  wifli  «  m 
knowledge  of  the  facts,  determined  to  suffer  death,  or  take  the  risk  of  death;  ttdtkat 
this  determination  continued  up  to,  and  existed  at,  the  moment  of  his  d^3th.  Jt^um  t. 
Kukier  Mather  (unreported)  observed  on.  Per  Ghose,  J. — No  general  rule  of  law  can  be 
laid  down  in  determining  in  cases  of  this  description  whether  the  person  killed  or  wonsd* 
ed  suffered  death,  or  took  the  risk  of  death,  with  his  own  consent,  it  being  a  qMSlioQ 
of  fact,  and  not  of  law,  to  be  decided  upon  the  circumstances  of  each  case  as  It  arises. 
Shamshere  Khan  v.  Empress  (I.  L.  R.,  6  Cal.  154)  and  Queen  v.  Kukier  Mather  (aore< 
-  '  ported)  observed  on.  and  the  propositions  of  law  laid  down  therein  concurred  mth.— 
Quben-Empress  o.  Navamuddin,  I.  L.  R.,  18  Cal.  484.  [Petberam,  CJ.,  and  Bfot, 
O'Ktnealy,  Macpherson,  and  Ghose,  JJ.     May  19,  1891.] 

y»>  ^rt*»^^S  *^  801.  K  a  person,  by  doing  anything  which  he  intwids  or  knows  to  be 

likely  to  cause  death,  commits  culpable  iKMiridde 

by  causing  the  death  of  any  person  whose  deiA  he 

neither  intends  nor  knows  himself  to  be  Qidyto 

cause,  the  culpable  homicide  committed  fajrtbb 

offender  is  of  the  description  of  which  it  would  have  been  if  he  had  catMdthe 

death  of  the  person  whose  death  he  intended  or  knew  himself  to  be  l!kdy  to 

cause.  .    ;^  /        .  .    /•     ■     <   r^/^i'//.  v' 

802.  Whoever  commits  murder  shall  be  pon- 

Punishment  j(or  murder.        ished  with  death  or  transportation  for  life,  aad  shafi 

alsQ  be  liable  to  fine. 

Charge.— That  you,  on  or  about  the        day  of  ,  at  ,  comttSHd 

murder  by  causing  the  death  of  ,  and  thereby  committed  an  offenre  ptwiAlMe 

under  s.  30a  of  Ihe  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Sm  ' 

\pr  High  Court].— Crim.  Pro.  Code  (Act  X.  of  1882),  Sch.  V.,  Form  XXVIll,  (iq. 

Every  person,  whether  within  or  without  the  Presidency-towns,  aware  of  tha. 

mission  of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  pttiikliri4ii»_ 

der  s.  302  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  M^bale 

or  police-officer  of  such  commission  or  intention.— Crim.  Pro.  Code  (Act  X.  of  \t^,%^^ 

[  tn  ] 


--^^U.,4S7f^  •^  Culpable  homicide  by  caus- 
A^^KsA^'t^ii^  M»<lfc  ing  death  of  person  other  than 
,<YJ^^  person  whose  death  was  in- 

"  *^^^'  tended. 


Ct.  of  Scs. 
Cognizable. 
Warrant 
Not  bailable. 
Not  conp. 
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Chap.  XVl.J     OFFENtES  AgFECTING  THE  HUAiAN\BODY.     [Sec.  302, 

• 
*   If  the  act  hy  which  dealh  is  caused  dd^s  not  in  itself  constitute  the  crime  of  murder, 
it  does  not  con^itute  murder,  because  it  is  coupled  with  dacoity. — Queen  v.  Ramchundrr 
Chung.  1  Ind.  Jur.,  O.  S.,  io3.     [Steer,  Seton-Karr,  and  Jackson,  JJ.     Nov.  17,  1862.] 

WHERE*the  intention  of  causing  death  was  not  sufficiently  established,  a  sentence  of 
deathjiras  commuted  V>  transportation  for  life. — Quekn  v.  Shobha  Sheikh  Gorman, 
W.  R.,  Sp.,  2.     [Loch  and  Steer,  JJ.    Jan.  27,  1864.] 

TuERRcan  be  no  conviction  for  abetment  of  murder  without  proof  of  murder. — QuEEN 

i-Karr,  JJ.     Feb.  22,  1864.] 

unken  squabble,  it  was  held  that  voluntary 
tffence,  may  be  taken  into  account  as  throw* 
UEEN  V.  Ram  Sahoy  Bhur,  W.  R.,  Sp.,  24. 

■f 
•e  (Act  XXV.  of  1861),  corresponding  with 
Procedure  (Act  X.  of  18S2),  does  not  author- 
convicted  of  murder  to  anything  less  than 
Judge,  if  he  sentence  such  prisoner  to  trans- 
rn  his  reasons  for  so  doing.  If  there  are  cir-' 
ible  a  mitigation  of  the  sentence  required  by 
;  may  record  those  circumstances,  and  submit 
(nt,  and  the  Government  may,  under  s.  54  of* 
I  of  Act  X.  of  1882),  act  as  to  it  seems  pro<^ 
och  and  Glover,  J  J.     May  2>  1864.] 

ntentionally  commits  murder,  he  is  liable  to 
but  he  cannot  be  separately  convicted  of 
►ity  under  s.  395.  Where  the  law  gives  the 
ion  for  life,  and  rigorous  imprisonment  ex- 
'ears'  transportation  is  illegal.  If  the  J^dge 
^ortation  short  of  life,  he  should  pass  a  sen- 
aw,  and  then,  under  s.  59,  change  it  to  trans- 
30,  W.  R.,  Sp.,  30.     [Loch  and  Jackson,  JJ. 

irising  out  of  grievous  hurt,  it  is  indispensa- 
^  connected  with  the  act  of  violence. — QtJEEN 
ton-Karr  and  Glover,  J  J.     May  12,  1864.] 

>e  wrong  in  a  case  where  a  prisoner,  taking 
^hat  till  then  had  been  a  fair  fight,  struck  his 
V.  Kewul  Dosad,  W.  R.,  Sp.,  36.    [Seton- 

»  • 

[es  in  the  case  of  apparently  insane  persons 
Prescribed  in  s.  465  et  seq.  of  Aft  X.  of  ^"882. 
.1.  [Loch  and  Seton-Karr,  J  J.  Aug.  i,  1864.  J 

eating  the  same  food,  but  no  traces  of  poison 
\  of  the  accused.  The  mode  of  investigation 
cases  fully  laid  down. — In  the  Matter  of 
ind  Glover,  JJ.     Aug.  9,  1864.] 

Y  the  Sessions  Judge,  and  sentenced  to  death 
The  High  Court  directed  the  Sessions  Judge 
ng  to  prove  the  alleged  confession  before  the 
iible,  not  being  taken  as  prescribed  in  s.  205 
>f  1861),  corresponding  with  s.  364  of  the  new 
,  and  to  certify  the  result  of  such  inquiry  and. 
nfession  having  been  taken  by  the  Sessions 
rt  confirmed  the  conviction  and  the  sentence 
R.  398.     [Arnould,  Acting  C.J.,  and  Newton 

t,  having  caught  the  deceased  in  the  a6l  of 
ne  of  them,  they  then  and  there  killed  him, 
them  was  such  as  to  reduce  their  crime  fron^ 


5     ] 

tized  by  Google 


Digitiz 


J 


Sbc.  302.]     OFFENCES  AFFECTING  THE  HUMAN  BODY.     [Cttif.  XVL 

murder  to  culpable  homlckle  not  amonatinj^  to  marder.-«^<iBBM  v.  Goos  CHVMDit 
PoLiE,  I  W.  R.  17.    [Kemp  and  Glover,  JJ.    Sep.  26,  1864.]  , 

An  •unpremeditated  assault  (ending  in  an  affray  in  which  death  is  caused),  committed 
in  the  beat  of  passion,  upon  a  sudden  quarrel^  it  being  immaterial  which  partpf  offecedthe 
provocation  or  committed  the  first  assault,  was  held  to  come  within  excep.  4  of  s.  ^  of 
the  Penal  Code. — Qubbn  v.  Zalim  Rai,  i  W.  R.  33.  [Kemp'and  Glover,  JJ,  Kor. 
25,  18640 

A  JuDGB  can  alter  or  amend  a  charge  at  any  stage  of  the  triifi.  ^  The  subjectof  aa 
Independent  State,  though  not  amenable  to  the  British  Courts  on  a  charge  oiculpabl«; 
homicide  committed  out  of  British  territories,  may  be  so  amenable  on  a  charge  ofVoaap- 
ping  from  those  territories.— Queen  v.  Dhurmonarain  Moitro,  i  W.  R.  39.  ^Kemp 
and  Glover,  JJ.     Dec.  9,  1864?]  '> 

In  a  case  of^nurder,  after  the  finding  and  discharge  of  the  assessors,  the  Judge  altered   . 
the  charge  to  culpable  homicide  not  amounting  to  murder,  and  convicted  the  accu^ 
on  that  charge.     Held  that  the  conviction  was   illegal. — Quken  v.  Dveb  BffOLA*  r  W. 
R.  40.    [Kemp  and  Glover,  JJ.    Dec.  9,  1864.]  c-  * 

A  CAPITAL  sentence  mitigated  in  the  case  of  murder  committed  while  under  the  in- 
fluence of  provocation  caused  by  an  intrigue  with  the  wife  of  the  prisoner. — Quibx  t. 
^  Bhbkyb  alias  Shbik  Anser,  i  W.  R.  46.     [Kemp  and  Glover,  JJ.    Dec.  19. 1864'] 

Though  the  evidence  was  h^ld  to  be  sufficient  to  convict  the  accused  of  murderifet, 
as  the  evidence  gave  rise  to  doubt?  as  to  the  precise  part  taken  by  the  prisoner,  it  inn 
thought  safer  to  remit  the  capital  sentence,  and  pass  one  of  transportation  for  life.— 
Ouben  v.  Baboo  Lall  J  hah,  i  W.  R.  48.  [Kemp  and  Glover,  J  J.  Dec  26,  1864*] 
^  When  two  persons  take  an  active  part  in  a  murder,  they  become  principals  in  Dm 
first  degree,  though  one  of  them  onlv  may  have  been  the  actual  killer.  If  one  stood  by 
whilst  the  crime  was  being  committed,  he  would  bean  abettor.*-QuBBN  v.  Jan  MAHoms, 

1  Wl  R.  49.    [Kemp  and  Glover,  JJ.     Dec.  26,  1864.]  « 

Thb  conviction  of  a  police-inspector  for  having  abetted  the  bringing  of  a  false  cb^|e 
of  murder  was  quashed,  because  it  was  not  distinctly  shown  that  he  preferred  the  diuft 
n^[d  Aitf.— OuRBN  V.  MuTHOORAPERSHAD  pANDAV,  2  W.  R.  la  [Kemp  afld  Gfever.JJ. 
Jan.  iA7i86s.] 

The  prisoner  was  convicted  of  murder,  and  sentenced  to  death.  But,  before  cooBfta- 
ing  the  sentence,  as  doubts  were  entertained  of  her  sanity,  the  case  was  referred  tOllic 
Sessions  Judge  with  instructions  for  further  inquiry. — Queen  v.  Arzao  Bebeb,  2  Vf .  R. 
33.    [Kemp  and  Glover,  JJ.    Feb.  4,  1865.] 

When  murder  is  committed  in  the  commission  of  a  dacoity,  every  one  of  the  persbos 
concerned  in  the  dacoity  is  liable  to  be  punished  with  death.—- Queen  9.  Rucheb  Abbs, 

2  W.  R.  39.     [Kemp  and  Glover,  JJ.  *  Mar.  6,  1865.] 

The  case  of  a  prisoner  who,  after  having  committed  dacoity  attended  with  mi&der, 
absconded  to  Bhootan.  On  the  annexation  of  the  Bhootan  Dooars  by  the  British  Gof«ro- 
ment,  he  was  arrested,  and,  after  conviction,  was  sentenced  to  transportation  for  life.— 
Queen  v.  Roopa,  2  W.  R.  49.    [Glover,  J.    Mar.  21,  1865.] 

Discussion  as  to  the  sufficiency  of  the  evidence  in  a  *case  of  murder,  and  tbe  Mces^ 
sity  of  applying  to  Government  for  a  pardon  on  behalf  of  the  prisoner.---QUEBN  9«Go- 
viND  Bagdee,  3  W.  R.  I.     [J^clwon  »"<!  Glover,  J  J.    April  24,  1865.] 

Case  of  conviction  of  murder  on  the  confession  of  the  accused,  together  with  evi- 
dence as  to  his  conduct  both  before  and  after  the  murder.— Queen  v.  Peter  Ram  Tii«;N»a, 
3W.  R.  II.     [Jackson  and  Glover,  JJ.    May  1 1,  1865.]  ^     ' 

What  is  necessarv  to  bring  a  case  of  murder  under  the  4th  exception  to  &  ^oooflbe 
Penal  Code,  so  as  to.  change  the  offence  into  culpable  homicide  not  amoun^ng  to  mo^ler, 
— Quebn  ^,  Akal  Mahomed,  3  W.  R.  18.    [Jackson  and  Glover,  JJ.    May  23*  i8(^  * 

A  IS  guilty  of  murder  if  he  several  times  kicks  B,  who,  after  having  been  JU><l<i| 
beaten,  hhs  follen  dbwn  senseless;  as  A  must  have  known  that  such  kicks  were  tite^to 
cause  death  in  B's  state  at  that  time.-— Queen  v.  Nilmadhub  SiRcar,  3  W.  R.  d^.  £)ielr- 
son  and  Glover,  JJ.    June  J8,  1865.] 

Prisoner  acquitted  of  attempt  to  murder,  but  directed  to  be  proceeded  with  IgCte 
Magistrate  under  s.  297  of  the  Code  of  Criminal  Procedure  (Act  XXV.  of  1861).  tbne* 
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spAsiili^  with  9.  ^i«€»f  HieneirCixkFof  Criminal  Procedure  (Act  X.  of  1882),  with  a 
vie«r  Co aecurity^ing  taken  for  his  peaceable  future  behariour. — QuBtn  v.  Beharbb 
dUs  KuAJtEBii  Byx,  3  W.  R.  23.    [Jackson  and  Glover,  JJ.    June  3,  1865.] 

Sbhtbncb  of  transportation  for  life  in  a  case  of  murder  instead  of  capital  pttntak- 
meatt  there  being  som#  reason  to  suppose  that,  at  the  time  of  the  murder,  both  the  de* 
cetsed  and  the  prisoner  were  drunk,  and  that  the  murdered  man  excited  the  prisoner's 
passion  by  calling  him  a  thief. — Queen  v.  Ram  Nath  Gwala,  3  W.J^.  27.  [Campbell, 
Jackson,  and  Gloves,  J],    June  1 1,  1865.] 

Th*  Sessions  Judge,  having  found  the  prisoners  gnilty  of  striking  the  deceased  with 
tbekaowledge  that  the  act  was  likely  to  cause  death'— in  other  words,  guilty  of  murder 
-convicted  |md  punished  them  for  culpable  homicide  not  amounting  to  murder.  Caae 
remanded  for  a  new  trial  (Jackson,  J.,  dissenting). — Queen  v.  Beria  Bakikur,  3  W.  R. 
38.  [Kemp,  Jackson,  and  Glover,  JJ.  July  6,  1865.] 
» 

The  abfignce  of  premeditation  will  not  reduce  the  crime  from  murder  to  culpable 
hodiCtfle  no*  aftWtiTitrng  folnuraef.— QUEKN  v.  Mahomed  Elim,  3  W.  R.  40.  [Kemp 
and  Glover,  JJ.    July  7,  1865] 

Whkn  prisoners  conless  in  the  most  circumstantial  manner  to  having  committed  a 
mucder.  the  finding  of  the  body  is  not  absolutely  essential  to  a  conviction. — Queen  v. 
Petta  Gazi,  4  W.  R.  19'    [Glover,  J .    Oct.  26,  1865.] 

*niE  offences  of  murder  and  of  culpable  homicide  not  amounting  to  murder,  each  sup- 
poses an  intention  or  knowledge  of  liKelihood  of  the  causing  death.  In  the  absence  of 
such  intention  or  knowledge,  the  offence  committed  may  be  the  offence  of  causing  griev. 
COS  hart»*H^'*^  *•  Bhadoo  Poramanick,  4  W.  R.  23.  [Loch  and  Glover,  JJ.  Nov. 
10,1865.] 

Hrld  by  the  majority  that,  where  two  members  of  an  unlawful  assembly  use  spears, 
and  d^diberatelv  pterce  another  man  through  the  chest  and  abdomen,  with  the  knowledge 
that  iiflaXh.  is  likely  to  ensue,  although  without  proof  of  any  intention  to  cause  death,  all 
the  ntembers  of  the  unlawful  assembly  are  jointly  guilty  of  murder. — Queen  v.  Na7XX) 
Fakir,  4  W.  F^  26.    [Kemp,  Seton-Karr,  and  Campbell,  JJ.     Nov.  27,  1865.] 

I^IV^Vhen  the  corp»^  tfslirii  is  not  established,  there  can  be  no  conviction  for  culpable 
toiaidde  not  amounting  to  murder,  nor  fur  intentional  omission  to  give  notice  of  an  of- 
fence«ihich  has  not  been  proved  to  have  been  committed. — Queen  v.  Ram  Ruchba  Singh, 
4  W.  R.  29.    [Kemp  and  Seton-Karr,  JJ.     Nov.  28,  1865.J 

Intriguing  with  a  sister  is  sufficient  grave  provocation  to  justify  a  conviction  of  cul- 
paUe  liomickie  not  an^unting  to  murder  as  against  the  brothers  who,  finding  the  de- 
ceased lying  with  their  sister  in  the  same  bed,  ill-treated  him,  from  the  effects  of  whiclt 
ilMreatmeot  he  died. — Queen  v.  Kasseemuodbbn,  4  W.  R.  38.    [Kemp,  J.  Dec.  2,  1865.] 

Tub  Judge,  having  convicted  the  prisoners  of  culpable  homicide  not  amounting  to 
mardar.'aner  having  found  that  the  act  by  which  death  was  caused  was  undoubtedly  dcme 
with  tlw  intentton  <^  causing  such  bodily  injury  as  was  likely  to  cause  death,  the  convic- 
tion 'IBM  Qutfshed  as  illegal,  because  inconsistent  jwith  the  finding,  and  a  new  trial 
osderadw'-QuBBN  «.  Soumbbr  Gwala,  4  W.  R.  32^    [Kemp  and  Seton-Karr,  JJ.     Dec. 

HiLD  by  the  majority  that,  when  four  men  beat  another  at  intervals  and  so  severely 
that  ilith  ensues  from  the  injury  received,  they  must  t>e -presumed  Co  have  known  that 
by  andk  acts  they  were  likely  to  cause  death  ;  that,  moreover,  when  these  acts  were  done 
whsAlfterewas  no  grave  or  sudden  provocation,  or  no  sudden  fight  or  quarrel,  the  offence 
wUdl  4hef  have  committed  is  murder ;  and  that  the  offence  of  murder  is  not  reduced  to 
ntk^jriU  tiomlcide  not  amounting  to  murder,  by  the  absence  of  intention  to  cause  death. 
-*<QfMMK  «.  P008HOO,  4  W.  R.  33.     [Kemp,  Seton-Karr,  and  Jackson,  J  J.    Dec.  14, 

fficLD  by  the  majority  (Campbell,  J.,  dissenting^  that,  if  a  man  strikes  another  on  the 
head  ^Mk  a  ^ck  when  he  is  asleep,  and  fractures  his  skull,  knowledge  of  likelihood  of  caus-r 
iiwd^pth  must  be  presumed;  and  that,  if  none  of  the  exceptions  under  s.  300  of  the  Pe- 
nuCvde  are  pleaded  or  probable,  the  offence  committed  is  murder. — Queen  9.  Sheikh 
Ch6Uv«,  4  W-  R.  35-    [Kemp,  Jackson,  and  Campbell,  JJ.     Dec.  16,  1865.] 
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A  JuDGB  should' clearly  acquit  a  prisone 
ly  findinji^  him  guilty  of  culpable  homicide  n( 
'  quits  a  prisoner  of  murder,  the  High  Court  < 
Court  of  Revision,  find  that,  according  to  thf 
knowledge  mentioned  in  cl.  4,  s.  300  of  the 
ever  wrong  it  may  think  the  Judge  to  have  b 
adequate  it  may  think  the  sentence  to  be,  1 
QuBBN  V.  ToYAB  Sif^iKH,  5  W.  R.  2 ;  I  Ind 
Kemp  and  Seton-Karr,  JJ.    Jan.  12,  1866.] 

Whbrb  a  man  of  full  age  (t.  e.^  above  \ 
performed  neither  by  a  skilful  hand,  nor  in  tJ 
jury,  the  persons  concerned  in  the  act  are  gu 
murder.— QuBBii  v.  Baboolun  Hijrah,  5  ' 
IS.  1866.] 

The  punishment  of  death  should  not  be 
tion  to  cause  death,  but  merely  a  reckless  ass 
a  bodily  injury  likely  in  the  ordinary  course 
Sheik,  5  W.  R.  20.    [Campbell  ancl  Macphe 

It  is  not  murder,  if  a  person  kills  another 
acts  done  are  not  such  as  conclusively  indie 
likely  to  cause  death.  In  a  referred  case,  an< 
conviction  wrong,  the  only  course  open  to  it 
trial  for  the  proper  offence. --Queen  v.  Sh 
Macpherson,  jJ.     Feb.  8,  1866.] 

Undbr  the  Penal  Code  no  constructive, 
quired  to  constitute  murder.  Thus,  where  a 
thejdeceased  in  the  act  of  adultery  with  a  nez 
letlfiil  or  other  weapon,  joined  the  relative  in 
died  irom  the  effects  thereof,  held  that  the  0 
amounting  to  murder. — Queen  i.  Gureeboc 
JJ.     Feb.  12.  1866.] 

WHERsaJudge  acquits  a  prisoner  of  ir 
struck  the  deceasra  with  a  highly  lethal  weap 
as  was  likely  to  cause  death,  the  conviction  sh 
cide  not  amounting  to  murder.  The  failure 
graver  charge  is  not  an  error  of  law  with  wh 
revising  power. — Queen  t>,  Sobeel  Mahbe, 

Held  by  the  majority  of  the  Court  that 
death  of  a  weak  half-starved  old  woi\ian,  wh( 
ercise  of  the  right  of  private  defence,  by  the 
the  purpose  of  such  defence  ;  Campbell,  J.,  i 
tects  a  thief  stealing  his  property,  and  who, 
inflicts  on  the  thief  blows  so  severe  as  to  be  li 
the  time  know  or  feel  to  be  likely  to  cause  d 
caused  death  to  a  person  in  ordinary  health, 
the  deceased  not  known  to  him,  did  caosedej 
homicide  not  amounting  to  murder. — Qubb.> 
man,  Campbell,  and  Phear,  JJ.    Feb.  26,  18^ 

Under  s.  404  of  the  Criminal  Procedun 
with  s.  439  of  the  new  Code  of  Criminal  Procc 
set  aside  a  jud|[ment  of  acquittal  for  error  in 
yop,  has  Po^f  to  enhance^a  punishment. 
'  the  Court  ol  Session  wiin  an  order  to  pass  th< 
as  a  Court  of  Revision  after  it  has  acted  as  a 
which  cannot  be^set  right  by  appeal.  Culp 
Queen  v.  Gorachand  Gopb,  B.  L.  R.,  Sup.  \ 
^Peacock,  C.J.,  and  Trevor,  Norman,  Campb 

Intoxication  is  no  excuse^  for  a  man  thi 
who  was  intoxicated  also!  TKe  assessors  ha\ 
of  the  Penal  Code  without  any  good  evidence 
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«di  lield  to  h«ve  correctly  overrated  their  vWdict»  and  found  the  prisoner  guilty  of  mur* 
dir.    Q^mmn  v^  Akulpvttbb  Gossain,  5  W.  R.  58.    [Seton-Karr,  J.    Mar.  26,  1866.J 

Prisoner  fo^nd  deceased  in  the  zB.  of  house-breaking  by  night  in  his  house,  and 
kffled  Mm  %Uh  a  kodali,  which  he  had  called  for,  as  he  admitted,  for  that  purpose.  He 
««s  eonnctod  of  murder,  and  sentenced  to  death  by  the  Sessions  Judge.  The  sentence 
Mw  Merred  to  the  High  Court  for  con6rmation,  it  was  held  that  the  prisoner  bad  been 
legaBjr  cooTictod  of  murder,  that  he  had  intentionally  done  to  the  deceased  more  hama 
than  was  necessary  f<y  any  purpose  of  defence,  and  that  not  whilst  deprived  oi  the  power 
of  self-control.  Bfft  the  sentence  was  mitigated  to  transportation  for  Kfe,  than  which,  H 
wns  ]ieM,*Bo  less  sentence  could  be  legally  passed^  The  Judge,  however,  in  a  letter  to 
^'OVcnuBent,  suggested  the  mitigation  of  the  punishment  which  was  accordingly  reduced 
tohDpri9oo|nentforsizmonths.»QuEENv.  DurwanGeer,5  W.  R.73;  i  Ind.  Jur.,  N.S., 
3S3-    [Jackson,  Campbell,  and  Macpherson,  JJ.    April  7,  1866.]  ^ 

•  The  prisoners  having  abetted  an  assault,  and  murder  having  been  committed,  held^ 
ond«r  the  peculiar  circumstances  of  the  case,  that  they  were  guilty  of  abetment  of  grievous 
hdl,  and  not  abetment  of  murder.— Queen  v.  Goluck  Chung,  5  W.  R.  75.  [Campbell 
and  Hnepherson,  JJ.    April  28,  1866.] 

»^  A  PBRSOif  who  beats  another  brutally  and  continuously,  so  that  the  back  of  the  victim 
Isredttced  to  a  state  of  pujg,  and  yet  studiously  avoids  breaking  a  bone  (the  v:ry  fact  of 
l^'taldng  such  a  precaution  evincing  deliberation),  is  guilty  of  murder  or  culpable  homi- 
cide not  amounting  to  murder,  according  as  there  mav  or  may  not  have  been  erave  provo- 
cafion.— Queen  v,  Teprah  Fukeer.  5  W.  R.  78.   [kenx^  and  Glover,  JJ.   May  9,  1866.] 

Held  in  a  case  of  murder  that  the  Judge  had  not  given  a  proper  direction  to  the 
]aiy  in  telltnfi^  them  that  it  was  for  them  to  consider  whether  the  evidence  of  the  accom- 
DlSce  was  strictly  corroborated  as  to  the  prisoners ;  that  it  was  not  enough  that  the  evt- 
QBoot  should  disclose  a  state  of  facts  consistent  with  the  possibility  of  the  truth  of  theac- 
00iii|i|ice*s  story ;  and  that  the  Jud^e  ought  to  have  gone  through  the  history  of  the  c«ime 
as  detailed  by  the  Accomplice  to  point  out  any  independent  evidence  proving  facts  sholiring 
thatihe  prisoners  w^re,  or  must  have  been,  present  at,  or  cognizant  of,  the  murder.— 
Queen  v.  Karoo,  6  W.  R.  44.    [Norman  and  Campbell,  JJ.    July  24,  1866.] 

Ttt^  sentence  of  death  reduced  to  transportation  for  life  in  a  case  of  murder  com- 
mitted rather  by  way  of  retaliation  for  injury  than  under  the  influence  of  any  worse  pas- 
non.— Queen  v,  Tonoo,  6  W.  R.  46.    [Kemp  and  Markby,  JJ.    July  26, 1866.] 

In  a  case  of  murder  by  consent,  held  that  evidence  of  consent,  which  would  be  suffi- 
cient in  a  civil  transaction,  must  be  equally  sufficient  in  exculpation  of  a  prisoner's  guilt. 
—Queen  v.  Anunto  Rurnagat,  6  W.  R.  57.    [Kemp  and  Markby,  JJ.  Aug.  35,  1806] 

A  PERSON  may  be  convicted  of  murdes*  on  his  own  confession.  Where  a  master  ac- 
companies a  servant,  knowing  the  latter's  intention  to  commit  murder,  and  is  present  jit 
the  commission  of  the  murder,  although  he  struck  Mo  blow,  still  he  is  guilty  as  a  princi- 
pal, tibn  only  reasoMd}le  presumption  being  that  both  were  acting  with  a  common  intent. 
H)VBEN  V.  Hyder  Jolaha,  6  W.  R.  83.    [Kemp  and  Markby,  JJ.    Sep.  ai,  1866.] 

A  SENTENCE  of  death  was  commuted  into  one  of  transportation  for  life  in  case  of  a 
prisoner  who  committed  murder  in  the  belief  that  the  deceased  was  a  wizard  and  the  came 
olMi«biki's  iltness,  and  that,  by  killing  the  deceased,  the  child's  life  might  be  saved.—- 
Quitti  V.  OoRAM  SuNGRA,  6  W.  R.  8a.  [Kemp  and  Markby,  JJ.  Oct  5,  1866.J 
'  A  SENTENCE  of  transportation,  other  than  for  li/e^  is  illegal  in  the  case  of  a  prisoner 
convicted  of  murder.— Queen  v.  Bhootoo  Mullick,  6  W.  R.  85.  [Loch  and  Macpherson, 
JJ.    Nov.  27.  1866.] 

HflfikVY  sentences  reduced  by  the  Chief  Court  to  terms  of  imprisonment  for  two  and 
three  yean,  where  death  was  caused  on  provocation  in  a  sudden  fight,  no  unfair  advantage 
bdog  taken  on  the  deceased.— Crown  v.  Amebra,  Panj.  Rec.,  No.  la  of  i866,-  and  Kesur 
Slwii  V.  Crown,  Panj.  Rec,  No.  13  of  1866.   . 

Attempt  at  murder  must  not  be  confounded  with  causing  grievous  hurt  with  danger-    *' 
ous  weapons.— Gholam  Russool  v.  Crown,  Panj.  Rec.,  No.  33  of  1866. 

Sentence  of  f^nfi^^^pn  nf  p^np^fty  in  a  case  of  murder  annulled,  as  the  accuspd  i^''^ 
bad  a  mother  and  young  children.— IIrown  v.  Sunt  Singh,  Panj.  Rec.,  No.  35  of  i^. 

"thiouGH  volnntary  drunkenness  cannot  excuse  the  commission  of  an  offence,  yet.    * 
whae,  4s  upon  a  charge  ot  muraer,  tne  quesUon  is  whether  the  aci  was  preroedltatea  or 
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•      /      Sue.  io2.]      OFFENCES  AFFECTING  T 

done  Qiily  from  sudden  heat  or  impulse,  the  i^ 
to  be  a  circumstance  proper  to  be  taken  into 
Panj.  Rec.,  No.  41  of  i860. 

j^^x^**^  Accused,  a  police-constable,  in  the  course 

beat  deceased,  who  died  about  nine  days  afterwj 
that  a  conviction  for  culpable  homicide  could 
show  that  the  beating  was  likely,  to  the  knowle< 
viction  altered  to  one  under  s.  3^,  Penal  Codi 
and  Rs.  200  iine> — Meeah  Mahomed  v.  Crowi 
:    ^  Prisoner  was  ^charged  with  murd€ring  his 

'  ^  and,  on  his  bringing  her  back,  she  was  sulky  an 
eat  and  cohabit  with  him.  Provoked  by  this, 
which  killed  her.%  Held  that  the  offence  was  ci 
portation. — Fuzl  Shah  v.  Crown,  Panj.  Rec.,  i 

By  bis  own  confession  and  the  other  eviden 
mat  Almo,  his  sister,  and  Choohur,  having  foi 
cattle-enclosure.  The  accused,  on  information 
Choohur»  expecting  to  find  them  together.  H< 
stated  in  his  defence  that  he  lost  control  over 
killed  them  bgth.  Held,  with  regard  to  the  pi 
of  the  accused,  though  hardly  to  be  deemed  si 
had  himself  gone  to  the  spot  expecting  to  find  . 
Nor  was  the  absence  of  sufficient  sudden  proN 
premeditation,  for  murder  may  result  from  the  1 
in  this  case,  the  existence  of  premeditation  wa 
prisoner's  conduct.  Once  before  there  had  be 
prisoner's  taking  the  hatchet  was  open  to  the  < 
to  dm  so  without  designing  murder  at  the  time 
muted. — Crown  tr.  Mahomed,  Panj.  Rec.,  No. 

In  a  case  of  murder,  where  a  man  was  si 
paddle,  and  knocked  overboard  in  a  large  river 
heard  of  since,  it  was  held  impossible  to  suppos 
PooRUSOOLLAH  SiKHDAR,  7  W.  R.  14.     [Normi 

Where  a  man  suddenly  cut  his  wife's  thro 
that  the  act  was  not  done  under  grave  provocat 
of  s.  300  of  the  Penal  Code,  it  is  not  sufficient  t 
the  prisoner  then,  but  it  is  necessary  to  show  wl 
the  deceased  ceased  to  speak  and  the  instant  w) 
NpKUL  NusBYO,  7  W.  R.  27.    [Norman  and  S< 

,  Judges  must  not  shrink  from  doing  their  d 

sentence  in  a  case  of  murder  when  they  believe  th 
hee,  7  W.  R.  33.     [Seton-Karr,  J.     Feb.  |8,  i8 

Where  a  prisoner,  convicted  of  murder  ag 
ced  to  transportation  for  life,  the  High  Court  r< 
imprisonment,  remarking  on  the  severity  of  the 
ministering  it,  so  as  to  make  it  apply  to  the  v; 
this  country. — Queen  v.  Hossein  Ally,  7  W. 
Pundit,  JJ.     Mar.  19,  1867.] 

Proof  of  motive  or  previous  ill-will  is  not  1 
der  in  a  case  where  a  person  is  coolly  and  barba 
Mundle,  7  W.  R.  60.     [Seton-Karr,  J.    April 

Curious  case  of  murder,  where  a  father  s 

^    .    0  accompanied  its  birth,  and  afterwards  cut  his  o 

*  ^     !      *"   injustice.-^UEENv.  BishendhareeKhara,  7  ^ 

7»i867.j 

'    *^       .    Where  a  quiet  peaceful  man  suddenly,  an< 

runs  amuck  against  all  round  him,  his  case  is  d 

*^   ate  murder  deserving  of  the  extreme  penalty. — 

$3.    [Kemp  and  Glover,  JJ.    July  29,  1867.] 
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CH*f.XVI.]     OFFENCES  AFTECTING  THE  HUMAN  BODY.    [Sec.  302." 

Two  parties  met  each  other  in  a  drunken  state,  and  commenced  a  quarrel,  during 
which  they  becaffne  grossly  abusive  to  each  other.  This  lasted  for  about  half  an  hour, 
wben  one  of  them  ^n  to  his  own  house,  distant  30  yards  from  the  spot,  and  canrtfe  back 
with  a  beavj^5>estle,  with  which  he  struck  the  other  a  violent  blow  on  the  left  temple, 
as  tbc  latter  was  rising,  or  had  just  risen,  from  the  ground,  causing  instant  death.  Held 
that  tl^c  act  was  done  wfth  the  intention  of  causing  such  bodily  injury  as  was  likely  to 
cause  death,  and  also  with  the  knowledge  that  such  act  was  likely  to  cause  death,  and  that 
the  offence  committed  was  murder  within  the  provisions  of  els.  2  and  3,  s.  300,  Penal 
Code.— QVEEN  V.  DOSSER  Bhoovan,  8  W.  R.  71.  [Kemp,  Seton-Karr,  and  Mitter,  JJ. 
Sep.  II,  1667.] 

Whbre  an  accused  killed  A,  whom  he  had  no  intention  of  killinflf,  by  a  blow  with  a  1 
highly  ^thal<weapon.  like  a  sharp  dao,  intended  to  kill  B,  he  was  held  guilty  of  the  mur-  \ 
derof  A.— Queen  v,  Phomonbe  Ahum,  8  W.  R.  78.     [Glover,  J.    Oct.  39,  1867.]  " 

Jk  order  to  constitute  the  offence  of  attempt  to  murder  under  s.  307  of  the  Penal  Code, 
the  act  committed  by  the  prisoner  must  be  an  act  capable  of  causing  death  in  the  natural 
aad  binary «:ourse  of  events.  Aliter  under  s.  511  taken  in  connection  with  ss.  299  and 
300.  Therefore,  where  the  prisoner  presented  an  uncapped  gun  at  E.  G.  (believing  the 
gtw  to  be  capped)  with  the  intention  of  murdering  him,  but  was  prevented  from  pulling 
the  trmer,  held  that  he  could  not  be  convicted  of  an  attempt  to  murder  upon  a  charge 
fnuoedunder  s.  307  of  the  Penal  Code,  but  that,  under  the  same  circumstances,  he  might 
be  convicted  upon  a  charge  of  simple  attempt  to  murder  framed  under  s.  gii  in  connection 
with  M^  ^  and  poQ.  Unnecessary  allegations  in  a  charge  may  be  rejecte<i  as  surplusage. 
Apparent  mconststency  between  the  English  law,  with  reference  to  attempt  as  laid  down 
in  Ref,  T.  Collins  (33  Law  J.,  M.Cl,  177)  and  the  provisions  of  the  Penal  Code  explained. — 
Reg.w.  Francis  C^gg^ov,  4  Bom.  H.  C.  R.  17.  [Couch,  C.J.,  and  Westropp,  J.  Dec. 
^,  1867.: -^ 

'  The  three  accused  were  convicted  of  murdering  their  cousin,  who  had  supplanted 
oae  of  the  accused«in  aa  intrigue  with  Mussamniat  F.  The  accused  caught  the  decealed 
and  Aijpssammat  F.  together.  Held  that,  with  due  advextfeDce  to  thg.  st^tfi^oljiociety  in 
the  Rawalpindi  district  (where  the  case  occurre'd),  the  sentences  oF'death  should  be  com- 
moted.— Qbow*  v.  Fuzl,  Panj.  Rec,  No.  2  of  1867. 

Accused  confessed  to  a  charge  of  murder.  His  confession^  made  before  the  Magis- 
trate and  Sessions  Court,  was,  In  fact,  corroborated  by  other  evidence,  but  conflicted  with 
the  medical  evidence ;  and  the  Sessions  Judge  considered  it  not  improbable  that  accused 
h^  been  influenced  by  the  police  to  confess.  Held  by  the  Chief  Court  that  it  would  be 
safer  not  to  confirm  the  sentence. — Crown  v,  Meer  Khan,  Panj.  Rec.  No.  3  of  1867. 

When  a  prisoner  is  on  his  trial  by  a  jury  upon  a  charge  of  murder,  it  is  the  duty  of 
the  Judfife  to  point  out  to  the  jury  accurately  the  difference  between  murder  and  culpable 
homicioe  not  amounting  to  murder,  and  to  direct  the  ^tention  of  the  jury  to  the  evidencet 
and  to  leave  them  to  find  the  fa6ts,  and  say  (under  the  direction  of  the  Judge  as  regards 
the  law)  of  what  offence  the  prisoner  is  guilty.  Where  the  provision  of  s.  379  of  the  Code 
of  Criminal  Procedure  (Aft  aXV.  of  1861),  corresponding  with  s.  297  of  the  new  Code 
of  Criminal  Procedure  (Aft  X.  of  1882),  was  neglected,  and  the  Judge  did  not  sum  up  the 
evidence  at  all,  a  new  trial  was  ordered.  Elahee  Baksh's  Case  (5  W-  R.-8o)  considered. 
— QotiN-w.  Shumshere  Beg,  9  W.  R.  51.  [Macpherson  and  Glover,  JJ.  Mar.  28, 
iWftJ 

-  Tolfringa  case  under  cl.  4,  s.  300,  it  must  be  proved  that  the  accused,  in  committing  the 
»ct  charged,  knew  that  it  must,  in  all  probability,  be  likely  to  cause  death,  or  that  it  would 
sriag about  such  bodily  injury  as  would  be  likely  to  cause  death.  Held  that  a  case  in  which 
ht  aceoafed  person  pursued  a  thief,  and  killed  him  after  house-trespass  had  ceased,  did  not 
an  wHhin  the  and  exception  to  s.  300,  the  right  of  private  defence  of  property  continuing 
lader  cl.  5,  s.  105,  only  so  long  as  the  house-trespass  continues. — Queen  v.  Balakee  Jo- 
LAHEO,  16  W.  R.  9  ;  I  B.  L.  R.,  S.  N.,  8.     [Glover,  J.    July  3,  1868.] 

In  dstermining  whether  a  declaration  alleged  to  have  been  made  by  a  deceased  per- 
■o*t  is  admissible  as  dying  declaration  under  s.  371,  Code  of  Criminal  Procedure  (Aft 
XXV.of  1861),  corresponding  with  s.32of  the  Indian  Evidence  Aft  (I.  of  1872).  a  Ses- 
M»s  JMd^e  ought  to  direct  his  attention  to  the  point  whether  the  declarant  believed' 
^atne^  to  be  in  danger  of  approaching  death.  The  evidence  of  persons  who  cannot 
•peak*  of  their  per;$(^al  knowledge  to  such  declaration  should  not  be  admitted  ;  and,  in 
ieciding  whether  the  accused  is  guilty  of  the  charge  of  murdering  the  deceased  declarant, 
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the  Court  should  confine 
the  murder.  The  evidei 
should -be  of  the  stric 
Hobhouse,  JJ.    July  8,  : 

To  give  an  accused 
shown  distinctly,  not  oi 
which  took  away  from  tl 
ing  bad  an  adequate  cau 
[Loch  and  Glover,  JJ. 

Held  that,  where,  f 
posed  by  the  prisoner  d 
gree,  the  prisoner,  thouj 
of  murder.  Thtt  sectio 
other  result  of  exposur 
W.  R.  52.     [Loch  and  C 

To  bring  a  case  unt 
cused,  in  committing  th 
cause  death,  or  that  it  ^ 
death.  When  a  poison 
and  death  resulted,  and 
likely  to  cause  death,  & 
victed  of  an  offence  ui 
loW.  R.  59.     [Pheara 

Accused  was  out  i 
and  deceased,  the  fornr 
supposed  cattle-trespas! 
fir^  without  any  partic 
vit^l  part ;  and  death  ul 
act  was  noj  a  legal  exer 
his  defence  that  he  shoT 
was  safe.  Held  accordi 
dde  not  amountinp;  to  r 

Guilty  intention  c 

cide,  and  although  ever 

trary  is  shown,  ycc  it  is 

rircumstanres  (whether 

existence  of  such  intent 

which  there  should  be  € 

qf  murder,  and  reduced  1 

Rec,  No.  22  of  1868. 

«^     >s^  A  Judge  was  held  t< 

^V.    />v  /'^\    i"  ^  case  in  which  the  < 

20.     [Norman  and  Jacl 

^^-*       A  LARGE  body  of  nr 

ing  to  a  second  faction, 

mentioned  faction  was 

tive  part  in  the  affray. 

TTeld  by  Norman,  J.  (w 

\-    n  \  member  of  the  unlawfu 

liijiW^  \s.  149  of  the  Penal  Coc 

^^^\ -A»>-^ ^-^ — ^\l-i  that  he  ren»ained  a  ; 

R.,  A.  Cr.,  I.     [Noi 

The  legal  right  of 

m  who  is  attacked  bj 

results  in  the  dea^i  of 

extends,  under  s.  100  ( 

*^        §onably  apprehended.- 

April  29,  1869.] 

*'.  ^      T 11 K  accused,  wh< 

I  v.»^f     "»em selves  to  be  bittci 
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,  XVI.]     OFFENCES  ARFECTING  THE  HUMAN  BODY.      [Sbc.  302. 

Eto  protect  them  from  harm.  Held  tti'at  the  offence  vyould  have  been  murder  under 
I  the  P^al  Code,  if,  under  the  circumstances  of  the  case,  it  did  n^t  fall  within  the 
teption  to  that  section.  Held  that  the  consent  given  by  the  deceased  allowing 
Jives  *o  bQ  'bitten  did  not  protect  the  accused,  such  consent  having  been  iFounded 
liscon^eption  of  facts,  that  is,  in  the  belief  that  the  accused  had  power  by  charms 

I  snake- bites,  an^he  accused  knowing  that  the  consent  was  given  in  consequence 
I  misconception  TSoy^  Penal  Code). — Qu EEN  V.  PoONAI   FaTTEMAH,  12  W.  R.  7  ; 

R.,  A.  Cr.,  25.     [Norman  and  Jackson,  JJ.     June  14,  1869.] 

RISONER  caused  to  be  given  to  deceased  some  substance  which  he  alleged  to  have 
lucn  with  intent  to  bring  on  madness.  Held  that  the  act  of  the  prisoner  was  known 
Ito  be  likely  to  cause  death,  and  therefore  he  was  properly  convicted  of  murder  ; 
■  death  was  not  the  immediate  object  of  his  intention,  the  sentence  of  death  was 
Ited.—CROWN  V.  Khema,  Panj.  Rec,  No.  8  of  1869.  , 

PON  an  inoffensive  remark  made  by  deceased,  Fazl  Khan  picked  a  quarrel  with  himi 
ker  some  words  had  passed  between  the  two,  Fazl  Khan  held  the  deceased's  arms 
ly  hi^side,  while  Muhammad  Khan  inflicted  a  stab  which  caused  death.  Held  that 
poner  was  in^iproperly  convicted  of  culpable  homicide  not  amounting  to  murder,  and 
J  have  been  convict^cjl  of  nriurder.  A  Court  should  find  clearly  the  exception  under 
■which,  in  the  Court's  opmion,  exists  as  a  reason  for  reducing  the  offence  to  cul- 
lomicidc  not  amounting  to  murder. — Mahomed  Khan  v.  Crown,  Panj.  Rec,  No.  12 

[herb  there  was  no  direct  evidence  of  a  murder  having  been  committed,  but  the 
i  confessed  that  he  had  burnt  the  body  of  the  deceased  after  death,  though  he  denied 
I  had  murdered  her,  or  that  she  had  been  murdered,  the  Court  presumed  from  all 
and  statements^  of  the  accused,  and  the  presence  of  motive  and  other  circum- 
I,  that  deceased  was  violently  put  to  death,  and  by  the  hands  of  the  accused,  and  con- 
Ithe  sentence  of  death  accordingly. — Crown  v.  Bunna,  Panj.  Rec,  No.  13  of  1869. 

Jhere  the  *accifsed  were  convicted  of  rioting  and  murdering  a  jamadar  of  ch^uki- 

Iho  was  assisting  the  police  to  apprehend  a  proclaimed  offender,  held  that  the  fact 

nurder  being  committed  without  preconcertion  or  personal  enmity  did  not  warrant 

"ons  Judge  in  abstaining  from  passing  sentence  of  death. — Crown  v.  Ditta, 

|cec.,  No.  31  of  1869. 

jfDER  excep.  I,  s.  300,  the  finding  of  a  jury  as  to  whether  the  offence  of  murder 

nmitted  under  grave  and  sudden  provocation  sufficient  to  pi-event  the  offence  from 

:ing  to  murder  is  a  question  of  fact  with  which  the  High  Courtcannot  interfere. 

Ien  9.  SoHRAiB;  13  W.  R.  33.     [Jackson  and  Hobhouse,  JJ.     Feb.  19,  1870.] 

There  the  -accused  pleads  guilty  before  a  Sessions  Judge  to  a  charge  of  murder, 

siopS'Jtfdge  might  either  convict  him  on  that  plea  of  that  charge,  or  proceed  to 

j^on  the  evidence ;  but  he  cannot,  without  ^rial,  convict  the  accused  of  culpable 

de  not  amounting  to  murder,  to  which  offence  the  accused  did  not  plead  guilty. 

irith  referenc^Jto  the  provisions  of  ss.  97,  99,  and   102  of  the  Penal  Code,  that  on 

ks  of  this  case  the  accused  had  no  reasonable  apprehension  of  danger  to  himself 

|ie  threats  of  the  deceased  whom  he  killed,  and  that,  therefore,  the  right  of  private 

\  of  the  body  did  not  arise,  and  the  case  was  not;  taken  out  of  the  category  of  mur- 

J  reason  of  the  2nd  exception  to  s.  300  of  the  Penal  Code.— Queen  v.  Gobadur 

Ian,  13  W.  R.  55 ;  4  B.  L.  R.,  Ap.,  loi.     [Jackson  and  Glover,  JJ.     April  6,  1870.] 

II  a  conviction  for  murder,  the  only  punishments  that  can  legally  be  awarded  are 
r  transportation  for  life.— Queen  v.  Bani  Doss,  14  W.  R.  2.     [Bayley  and  Markby, 

Ine  4,  1870.] 

1  OF  Allyghur,  obtained  a  decree  against  B  and  C  of  Kasheepoor  fo?  their  share  in 
property.     A  sent  foinrmen  to  take  possession  and  plough  the  land,  which  wasi 
1  bv  aix  menof  KashSpoor.     A  fight  ensued,  resulting  in  the  death  of  one  of  the! 

fcpoormen,  cStlsed  by  a  blow  inflicted  by  one  of  the  Allyghur  men.    The  Deputy! 

^ssioncr  convicted  the  four  Allyghur  and  five  surviving  Kasheepoor  men  of  being 
5  of  an  unlawful  assembly,  and  of  culpable  homicide.     Held,  oti  appeal,  that  there  I 

\  common  object  on  the  part  of  the  two  factions,  and  therefore  they  did  noJjfiJQjJy  I 
unlawiul  assembly  under  s.  141 ;  that  the  Kasheepoor  men  merely  exercised  the! 

,.  private  defence  under  s.  97 ;  and  that  the  Allyghur  men,  being  less  than  five  inl 

k  did  not  compose  an  unlawful  assembly,  but  that  the  Allyghur  man  who  struck  thel 
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Sec.  302.]      OFFENCES  AFFECTING  THE  lidJMAN  BODY.     [Cii.\r.  XV!. 


fatal  blow  was  guilty  of 


homicidfi.'*and  the  rest  of  his  party  of  ?^itmf  ti*t 


offence.— KuLLEN  v.  Crows,  Fan].  Rec.,  l\o.  13  of  1870. 
^  Conviction  by  a  jury  set  aside  in  a  case  of  murder  in  which  ther^  was  a  total  -ab- 

sence of^all  evidence  to  show  that  the  prisoner  had  committed  the  crime. — Qu^^  r.  Baha* 
>Ali  Kahar,  is  W.  R.  46.     [Jackson  and  Mookerjee,  Jj.     Mar.  2$,  1871.] 

iAJ  5^^TL  JIa/J?'^'  Capital  sentence  should  be  pronounced  on  a  conviction  for  murder,  even  if  the  »<•• 

. -^*  cused  be  pregnant,  although   the  execution  of  the  sentence  should  be  deferred  UO  after 

^^('.p^^.Aw^W     delivery.— Queen  v.  Panheb  Aurut,  15  W.  R.  66.  [Bayley  and  Pawl^JJ.  Maya,  1871.] 

^^,^a\ip-K*^'v'  Persons  found  guilty  of  rioting  may,  if  the  circumstances  warrant  it,  be  t^Ticted 

of  the  several  offences  of  rioting  armed  with  deadly  weapons,  culpable  homiade*  aad 

, grievous  hurt.— Queen  v,  Hurgobind,  3  N.-W.  P.  174.     [Turner,  J.    July  7,  1871-] 

In  a  case  in  which  the  prisoner  was  charged  with  murder,  and  he  made  a  GO^tasmm 
that  he  did  stride  the  deceased  with  a  stick,  the  Sessions  Judge,  after  consideriii{  tlie 
evidence,  discredited  the  confession  and  .all  the  evidence  excejit  that  of  the  medical offiaer, 
and  discharged  the  prisoner,  not  considering  it  necessary  that  the  case  should  go  bc|pir 
a  jury.  Held  that  the  Sessions  Judge  had  no  righ\  to  pronounce  his  own  judfmeotoatibe 
credibility  of  the  evidence,  and  to  withdraw  the  consideration  of  the  due  weigki  to  be 
given  to  the  evidence  from  the  jury. — In  re  HuRRO  Shaha,  16  W.  R.  20.*  [AiosHeaml 
Paul,  JJ.    July  20,  1871.] 

•  The  Court  has  no  power,  even  where  there  is  ground  for  doing  so,  to  miUgite  a 
sentence  of  transportation  for  life  passed  on  persons  found  guilty  oi  murder. — ^Qtnsf  r. 
Jamal,  16  W.  R.  65.     [Kemp  and  Jackson,  J  J.    Dec.  9,  187 1.] 

*  Where  the  Sessions  Judge  convicted  the  accused  of  culpable  homicide  nciamooiit- 

ing  to  murder,  and  sentenced  him  to  seven  years'  rigorous  imprisonment,  th4*'Cliief 
Court,  on  the  Revision  Side,  not  finding  any  of  the  exceptions  under  s.  300  estali^dMd, 
altered  the  conviction  to  one  of  murder,  and  sentenced  the  accused  to  transportatioo  for 
life^— Crown  v.  Gholam  Mahomed,  Panj.  Rec,  No.  11  of  1871.  , 

According  to  the  prisoner's  statement  (the  only  direct  evidence  in  the  case),  ^4«»- 
sammat  Wahabji  solicited  him  to  continue  a  criminal  intercourse  which  had  enstai 
between  them  ;  and,  on  his  declining,  she  kicked  him,  on  which  he  struck  her  %bk))[^a»wrtiie 
region  of  the  heart,  throttled  her  till  she  ceased  breathing,  and  then  flung  the  bo^  iiiioa 
-,  well.     Held  that  there  was  not  such  grave  and  sudden  provocation  as  reduced  the  qSkact 

to  culpable  homicide,  and  that  the  case  did  not  fall  under  the  4th  exception  of  s.  300, 
Penal  Code  (sudden  fight,  &c.),  because  the  prisoner  acted  in  a  cruel  and  unnsaal  man- 
ner, but  that  the  provocation  received  by  the  accused  was  a  sufficient  reason  fornct 
passing  sentence  of  death.  Sentence  commuted  accordingly. — Crown  v.  SuiiuKDt% 
Panj.  Rec,  No.  4  of  1872.^ 

J.  with  three  others,  all  of  them  unarmed,  attempted  late  at  night  to  steal  wood 
ffom  H  S's  field.     M  S,  who  was  in  •charge  of  the  field,  raised  an  alarm,  and  H  S,  witl» 

•  K  S  and  L  S,  came  up  and  seized  J  and  S  D,  another  of  the  thieves.  H  S  and  his  party, 
who  were  armed  with  sticks^  .struck  J  and  S  D,  and  took  them  into  the  village,  j  being 
senseless  from  the  blows,  and  S  D  uninjured.  J  died  next  morning  from  one  oftbc 
blows  received,  which  had  broken  one  of  his  ribs,  and  which  was  the  only  serious  blofViA* 
flicted.  The  Deputy  Commissiorier  convicted  H  S,  M  S,  K  S,  and  L  S.  of  culpable liomf- 
cide,  holding  that,  though  it  was  not  shown  which  of  the  four  inflicted  the  fatal  bloWftber 
were  all  found  guilty,  as  they  were  acting  together  for  a  common  purpose.  HMhj^ 
Chief  Court  that,  with  reference  to  the  common  purpose  of  the  accused  to  at^^  flx 
deceased,  who,  with  others,  was  attempting  to  commit  theft,  and  other  circuoMfsaccs  in 
the  case,  and  as  it  had  not  been  found  that  the  accused  had  used  excessive  vioi«lMC,  liie 
conviction  must  be  set  aside. — Hira  Singh  v.  Crown,  Panj.  Rec,  No.  26  of  i8ja. 

Where  if  appeared  that  the  prisoner,  a  Rajput,  had  allowed  his  female  chlM,  after 
the  mother's  death,  to  gradually  languish  away  and  die  from  want  of  proper  stistcttBBCe. 
and  had  persistently  ignored  the  wants  of  the  child,  although  repeatedly  warned  of  tt» 
state  and  the  consequences  of  his  neglect  of  it,  and  there  was  nothing  to  show  tiuttlif 
prisoner  was  not  ip  a  position  to  support  the  child,  held  that  the  offence  which  tlie  pri- 
soner committed  was  murder,  and  not  simply  culpable  homicide  not  amounting  to 
der. — Queen  v.  Gunja  Singh,  5  N.-W.  P.  44.    [Spankie,  J.     Feb.  19,  1873.] 

In  a  case  of  murder,  the  statement  made  by  the  deceased  in  the  presence  tl}  h^ 
neighbours  and  of  a  head-constable  was  admitted  as  releAj^tnt  evidence  under  s.  2J^  d.  ii 
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Act  I.  of  1872,  that  section  providing  that  such  statement  is  relevant,  whether  the  per- 
son who  madc^the  statement  was  or  was  not  at  the  time  when  it  was  made  under  expecta- 
tioiLol  death.— ^UEEN  v.  Degumber  Thakoor,  19  W.  R.  44.  [Kemp  and  Glover,  JJ. 
Mar.  12,  1373.] 

IVhere  a  person ^ndef  sentence  of  transportation  for  life  or.  a  conviction  for  mur- 
der is  found  guilty  of  murder  on  a  subsequent  and  different  charge,  the  only  sentence 
that  can  be  passed  on  him  according  to  s.  303,  Penal  Code,  is  that  of  death.  The  pri- 
soner, who  was  charged  with  having  committed  murder,  was  found  by  the  jury  who  tried 
him  to  ^avc  been\)f  unsound  mind  at  the  time  he  committed  the  ofFence.  The  Sessions 
Judge, differing  in  that  point  from  the  jury,  referred  the  case  to  the  High  Court  under 
s.  263  of  the  Code  of  Criminal  Procedure  (Act  X.  of  1872),  corresponding  with  s.  307  ot  the 
new  Code^of  Criminal -Procedure  (Act  X.  of  1882).  Held  that,  in  a  case  of  this  kind, 
the  High  Court  will  not  interfere,  without  the  very  clearest  proof  that  Ae  jury  were  mis- 
takes, and  that  the  interests  of  justice  imperatively  required  the  Court  to  take  action 
o^der  the  extraordinary  powers  conferred  upon  it  by  s.  263,  Code  of  Criminal  Procedure, 
i^  (corr^ponding  with  s.  307,  new"  Code  of  Criminal  Procedure,  1882).  On  a  consi- 
deration of  the  medical  evidence,  the  Court  declined  to  interfere  witli  the  verdict  of 
acqatttal  which  the  jury  Came  to. — Queen  v.  Doorjodhun  Shamonto  alias  Dekjobor, 
19  W.  R.  45.*  [Kemp  and  Glover,  J  J.     Mar.  15,  1873.] 

The  accused  confessed  to  a  police-constable.,  nn  l^g^pg  assnrpd  Y^y  Him  that  nothi'^^  ^^ 
would  happen  to  her,  that  she  had  killed  her  new-born  child,  and  had  buried  it  in  tne  en- 
closure ot  ner  house.  This  statement  led  to  the  discovery  of  some  bones  of  the  head  of  an 
infant,  a  stone  stained  with  blood,  and  a  knife,  with  which  stone  and  knife  she  said  that 
she  had  killed  her  child.  Before  the  committing  Magistrate  she  made  the  same  statement. 
Id  her  trial  before  the  Sessions  Judge,  she  admitted  the  birth  of  the  child.      She  stated/  •%    * 

that  it  did  not  cry,  and  that  she  buried  it,  not  l^novying  whether  it  was  alive  or  dead.  She  '  •  ~  v  ' 
also  stated  that  the  poltce-constable  had  pressed  and  threatened  her,  and  told  her  that,  it 
she  confessed  th^  truth,  nothing  would  happen  £0  her.  She  denied  having  killed  the^hild 
with  the  stone  and  siclcle,  and  said  that  she  had  merely  pressed  it  on  the  ground,  and  then 
•  buried  it.  There  wa^  no  evidence  to  show  that  the  child  was  born  alive.  Held  that  the 
confession  before  the  Magistrate  was  irrelevant,  ancf  that  thetourt  was  not  prepared  to 
»y  thafr  the  confession  made  before  the  Sessions  Judge  was  made  after  the  impression 
caused  by  the  promise  of  the  police-constable  had  been  fully  removed,  and  that,  looking 
at  the  fact  that  a  promise  of  safety  had  been  made,  the  confession  was,  even  if  accepted, 
of  a  limited  character,  and  tnere  was  nothing  tg  show  that  the  child  was  born  alive;  and 
considcdring  that,  if  the  child  was  born  dead,  the  accused  might,"uinHer'Tear  of  'exposure 
and  disgrace,  have  wished  to  conceal  the  body,  the  accused  '""^^  ^^  acquitted  of  murder. 
— Queen  v.  Mussumat  Luchoo,  5  N.-W.  P.  86.    [Spankie;  J.    ApriT5,  1873.]       " 

The  prisoner  having  admitted  before  the  Court  of  Session  that  he  had  killed  his 
wifie,  DO  assessors  were  impannelled.  At  the  end,  however,  of  his  confession,  he  pleaded 
that  he  was  not  in  his  right  mind  at  the  time.  The  Judge,  therefore,  proceeded  to  record 
medical  and  other  evidence  on  tiie  point,  and,- having  come  to  the  conclusion  that  there 
was  no  reason  to  doubt  from  the  prisoner's  conduct,  either  prior  or  subsequent  to  the 
murder,  that,  in  committing  the  murder,  he  knew  that  he  was  doing  a  wrong  act,  con- 
victed the  prisoner.  Held  that  t|]<*  pl<^  yiras.  in  effect,  one  of  not  guilty,  and  that  the 
tral  du>uld  not  have  proceeded  without  assessors,  and  that  it  should  ^e  quashed.— 
QtTCEN  V,  Cheit  Ram,  5  N.-W.  P.  no.     [Spankie,  j.    April  14,  1873.] 

-     Thb  statement  of  a  Judge,  who  presides  at  a  criminal  trial,  is,  upon  a  case  reserved 
und^  the  25th  clause  of  the  Charter  of  the  High  Courts  or  upon  a  case  certified  by  the 
Advocate-General  under  its  26th  clause,  conclusive  as  to  what  has  passed  at  the  trial. 
Neither  the  affidavits  of  bystanders  or  of  jurors,nor  the  notes  of  counsel  or  of  shorthand- 
writers,  are  admissible  to  controvert  the  statetfJent  of  the  Judge.     It  is  in  the  discretion  of 
the  Judge,  who  presides  at  a  criminal  trial,  whether  or  not  he  will  reserve  a  point  of  law 
for  the  dpinion  of  the  High  Court,  and  such  discretion  will  not  be  reviewed  by  the  High 
Cotdt  sitting  as  a  Court  of  Review,  under  cl.  26  of  the  Letters  Patent.    Semble, — Non-    ' 
direedon  by  a  Judge  is  not  a  matter  upon  which  the  Advocate- General  should  grant  a 
certificate  under  cl.  26  of  the  Letters  Patent.     In  considering  whether  a  Judge  has  mis-      >, 
direded  the  jury,  the  tenor  and  general  effect  of  the  whole  summing-up  should  be  look&d 
at,  and  if,  upon  the  whole  summing-up,  the  Court  is  of  opinion  that  substantially  the    ^ 
prober  direction  has  been  given  to  the  jury,  it  will. not  interfere,  though  the  Judge  has 
omkted  to  direct  the'jury  expressly  on  some  important  point.    Qiusrc, — Whether  abet- 
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ment  of  murder  by  sorcery  or  other  impossible  means  is  an  offence  under  the  Penal  Code. 
In  criminal  cases  the  High  Court  will  not.  in  general,  grant  leave  to  «^ppeal  to  the 
Privy  Council,  unless  some  important  question  of  law  or  practice,  o^  jurisdictioo,  is 
involved.  Considerations  that  guide  the  Court  in  granting  leave  to  appeal  iivSuch  cases 
stated,  and  instances  in  which  such  leave  has  been  granted  mentioned. — Reg.  v.  Pestanji 
DiNSMA,  10  Bom.  H  C.  R.  75.  [Westropp,  C.J„  and  Gibbs,  Sargent,  Bayley,  and  M^vill. 
JJ.     May  21,  1873.] 

In  a  case  in  which  the  accused  were  charged  with  murder  (s.  302^  culpable  homicide 
not  amounting  to  murder  (s.  304),  and  voluntarily  causing  grievous  hurT  (s.  325),  Jhe Ses- 
sions Judge  at  the  trial  added  a  further  charge  of  house-breaking  by  night  in  ordei*tothc 
commission  of  an  offence  (s.  457).     The  jury  unanimously  acquitted  the  prisoners  of  tbe 
three  original  charges,  and  a  majority  of  the  jury  (four  out  of  five)  acquitted  ^em  also 
of  the  last  chargeff      The  Sessions  Judge  agreed  with  the  verdict  of  the  jury  as  regards 
the  three  original  charges,  and  recorded  a  formal  order  acquitting  and  discharging  the 
prisoners  on  these  three  charges.     He  differed  from  the  majority  as  to  the  fourth  chargi, 
and  referred  the  case  to  the  High  Court  under  s.  263  of  the  Code  of  Criminal^ Proced^ 
(Act  X.  of  1872),'  corresponding  with  s  307  of  the  new  Code  of  Criminal  Procedure  (Act 
X.  of  1882).    Held  that,  where  (as  in  this  case)  the  Sessions  Judge  has  approved  a  ver^ct 
on  certain  charges,  and  finally  acquitted  and  discharged  the  accused  as  to  tnese  charj^ 
the  High  Court  cannot,  under  s.  263,  convict  on  the  facts  on  these  very  charges.     That 
se^ion  seems  to  contemplate  only  a  case   in  which,  without  recording  any  order  of 
acquittal  or  conviction,  the  Sessions  Judge  refers  the  whole  case.      As  there  was  no- 
thing in  this  case  to  show  on  what  grounds  the  majority  of  the  jury  acquitted  the  ptison- 
ers  on  the  additional  charge,  and,  as  the  Sessions  Judge  agreed  with  the  unanitnoos 
verdifl  as  to  the  three  original  charges,  the  High  Court  presumed  that  the  reason  which 
weighed  with  the  majority  of  the  jury  in  finding  the  prisoners  not  guilty  on  the  addition- 
al charge  must  have  weighed  with  the  whole  jury  in  finding  them  not  guilty  on  all  the 
thre%  other  charges,  and  accordingly  the  Court   could   not  set  aside  the  verdict  of  Ihc 
majority  on  the  last  count  without  pra6tically  finding  dire6lly  in  the  te^th  of  the  verdict 
of  the  unanimous  jury  on  the  first  three  counts. — Queen  v.  Udva  Changa,  20  W.  1^73' 
[Macpherson  and  Glover,  JJ.     Nov.  3,  1873.] 

In  a  case  in  which  the  accused  was  tried  on  charges  of  murder,  culpable  homicide, 
and  causing  grievous  hurt,  the  jury  acquitted  him  of  murder,  but  convicted  him  ontfcc 
other  counts.     The  verdict  was  recorded  by  the  Sessions  Judge,  who  then,  in  accordance 
with  s.  263,  Code  of  Criminal  Procedure  (Act  X.  of  1872),  corresponding  with  s.  307  of 
the  new  Code  of  Criminal   Procedure  (Act  X.  of  1882),  questioned  the  jury  as  to  the 
grounds  for  their  verdict,  and  the  jury  eventually  intimated  their  willingness  to  convict 
of  murder.     The  Sessions  Judge  differed  from  the  first  verdict  of  the  jury  ;  but,  as  he 
had  recorded  the  first  verdict,  he  doubted  whether  he  could  accept  the  second  verdict, and 
referred  the  case  to  the  High  Court  under  s.  263.     Held  that  s.  263  did  not  apply  to 
such  a  case  as  this.     There  could  be  no  verdict  delivered,  and  no  verdict  finally  record- 
ed, until  the  last  of  the  questions  put  by  the  Sessions  Judge  to  the  jury  was  answered; 
and,  as  it  appeared  from  the  answers  of  the  jury  that  their  findings  of  facts  disclosed 
that  the  verdict  ought  to  have  been  one  of  guilty  on  the  charge  of  murder,  the  Sessions 
Judge  should  have  entered  the  verdict  of  the  jury  as  the  verdict  of  guilty  of  roufder. 
The  case  was  accordingly  returned  to  the  Sessions  Judge  to  enable  him  to  do  that,  antf 
to  pass  such  sentence  as  the  law  directed.     It  is  only  when   it  is  necessary  in  order  to 
ascertain  what  the  verdict  of  a  jury  really  is   that  a  Judge  is  justified  under  s.  ^63  iti 
putting  questions  to  the  jury. — Queen  v.  Sustiram  Mandal,  21  W.  R.  i.     [Ph&r  aiH 
Morris,  JJ.     Nov.  19,  1873.] 

The  knowledge  that  an  act  is  likely  to  cause  death  does  not  constitute  culpably  horai- 
i.ide  amounting  to  murder.  It  must  be  shown  that  the  act  was  committed  with  the  knew- 
ledge  that  it  must,  in  all  probability,  cause  death.— Queen  v.  Gridharee  Singh, 6  N.-W.P* 
26.     [Turner,  J.     Nov.  29,  1873.] 

«.  When  a  Sessions  Judge  finds  the  accused  guilty  of  murder,  the  sentence  of  death 

must  be  passed,  lyiless  there  is  some  extenuating  circumstance,  some  excuse^  wiite3ii 
^      though  the  law  does  not  regard  it  as  sufficient  to  reduce  the  killing  to  (he  offence  of  CttJ* 

peble  homicide,  is  ground  for  looking  leniently  on  the  act.  The  fact  that  the  acois^ 
^     was  not  arrested  when  actually  committing  the  crime,  or  in  the  act  of  escaping  from  ti» 

spot,  is  no  reason  for  not  passing  sentence  of  death.— Kamal  «.  Crown,  Pani.  Rcc^Na 

13  of  1873- 
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Under  s.  280  of  the  Code  of  Criminal  Procedure  (Act  X.  of  1872),  corresponding 
with  s.  423  Si  the  new  Code  of  Criminal  Procedure  (Act  X.  of  18S2),  the  Hi^h  Court 
altered  the  con^ction  in  this  case  from  culpable  homicide  into  one  for  murder,  and 
enhanced  tMfe  sentence  accordingly. — Queen  v.  Sheikh  Roheem,  21  W.  R.  39.  [Jackson 
andAinslie,  JJ.     Feb. ;S,  1874.] 

In  a  case  in  which  the  accused  was  charged  with  murder,  the  Sessions  Judge  considered 
the  evidence  given  before  him  by  the  witnesses  for  the  prosecution  to  be  false,  but  never- 
theless convicted  »^»?  accused,  acting  under  s.  249  of  the  Code  of  Crimirfal  Procedure,  and 
relying  •n  the  evidence  which  had  been  given  by  the  same  witnesses  before  the  commit- 
ting officer.  Held  that  s.  249  did  not  apply  to  this  case ;  that  the  discretion  conferred  by 
that  section  should  be  exercised  upon  substantial  materials,  rightly  before  the  Court,  and 
reasonably*  sufficient  to  guide  the  judgment  of  tlie  Court  to  the  truth  of  the  matter,  and 
not  upon  mere  speculation  or  conjecture  ;  and  that,  under  that  section,  a  Judge  may  base 
his  judgment  on  the  evidence  given  befcJre  the  Magistrate  in  the  presence  of  the  accused, 
wifen  there  are  special  and  particular  reasons  for  considering  that  evidence  to  be  honest 
ani  true,  ^d  when  that  evidence  is,  to  a  certain  extent,  corroborattd  by  independent 
testimony  before  himself. — Queen  v,  Amanullah,  21  W.  R.  49;  12  B.  L.  R.,  Ap.,  15. 
[Phearand  I^rris,  JJ.     Mar.  16,  1874.] 

The  High  Court,  in  exercise  of  the  powers  conferred  on  it  by  s.  280  of  the  Code  of 
Criminal  Procedure  (Act  X.  of  1872),  corresponding  with  s.  423  of  the  new  Code  of  Crimi-' 
nal  Procedure  (Act  X.  of  1882),  altered  the  conviction  in  this  case  by  the  Sessions  Judge 
from  grievous  hurt  into  one  for  murder,  and  enhanced  th^  punishment  accordingly. — 
Queen  v,  Saffiruddi  Palwan,  22  W.  R.  5  ;  13  B.  L.  R.,  Ap.,  23.  [Kemp  and  Birch,  JJ. 
April  22,  1874.] 

T»£  evidence  of  a  child  of  immature  age — who,  the  Sessions  Judge  considered,  un- 
derstood the  questions  which  were  put  to  her,  and  who  was  therefore  a  competent  wit- 
ness under  s.  118  of  the  Evidence  Act — taken  by  the  Sessions  Judge  on  a  simple  affirm- 
ation, because  h^  was  not  aware  of  the  responsibility  of  an  oath,  was  held  to  be  aamis- 
sible  as  evidence  under  s.  13  of  the  Oaths  Act  (X.  of  1873).  Case  of  Dwarkanath  Dutt 
17  W.  R.  15),  which  ruled  that  a  Court,  before  which  a  second  trial  is  held,  has  nothing 
to  do  with  th^  evidence  given  in  the  former  trial,-  except  for  the  purpose  of  ascertaining 
whether  <He  offence  in  the  two  trials  is  the  same,  followed.  A  prisoner  originally  charged 
with  an  offence  under  one  section  (302;,  and  acquitted  of  that  charge,  was  committed, 
the  day  following  th.it  on  which  she  was  acquitted,  for  trial  under  another  section  (307), 
without  any  witnesses  being  examined  on  the  charge  under  s.  307,  and  without  having 
any  opportunity  of  cross-examining  the  witnesses  on  the  first  charge,  with  respect  to  the 
second  charge  Held  that  the  irregularity  was  one  which  was  not  covered  by  s.  283, 
Codeof  Criminal  Procedure  (A6t  X.  of  1872),  corresponding  with  s.  537  of  the  new  Cede 
of  Criminal  Procedure  (Act  X.  of  1882),  and  that  the  prisoner  h.^d  been  prejudiced 
thereby  in  her  defence.  The  trial  under  s.  307  wa%  accordingly  quashed,  and  a  new  tnal 
ordered. — Queen  v.  Mussamut  Itwarva,  22  W.  R.  14  ;  14  B.  L.  R.  54.  [Kemp  and  Birch, 
JJ,    May  9, 1874.] 

Where  a  blow  is  struck  by  A  in  the  presence  of,  and  by  the  order  of^  Bj  both  are   L^^ 
principals  in  the  transaction ;  and  where  two  persons  join  in  b(  ating  a  man,  and  he  dies, 
it  b  not  necessary  to  ascertain  exactly  what  the  effect  of  each  blow  was.— Quei-n  v.  Mo- 
HAMID  AsGER,  23  W.  R.  II.     [Markby  and  McDonell,  JJ.     Dec.  12,  1874.J 

A  PARTY  charged  along  with  others  with  murder,  1  aving  had  a  conditional  pardon 
granted  to  him  by  the  Deputy  Magistrate,  retracted  before  the  Sessions  Judge  the  state- 
ments he  had  made  before  the  Deputy  Magistrate.  On  being  sent  back  to  the  Deputy 
Magistrate,  that  officer  committed  him  for  trial  on  a  charge  of  giving  false  evidence. 
The  Sessions  Judge  considered  that  the  Deputy  Magistrate  was  bounds  under  s.  349, 
Code  of  Criminal  Procedure  (A6t  X.  of  1872),  corresponding  with  s.  339  of  the  new  Code 
of  Criaainal  Procedure  (A61  X.  of  1882),  to  commit  on  the  original  charge  of  murder,  and 
not  on  that  of  giving  false  evidence  ;  and  he  recommended  that  the  order  of  ccmmitment 
shoald  be  quashed,  and  the  Deputy  Magistrate  directed  to  commit  on  the  charge  of  ' 
mnr^r.  The  High  Court  declined  to  interfere,  as  there  was  evidcwice  on  the  record 
tendlaiir  to  support  the  charge  for  givirg  false  evidence,  and  as  s.  349  did  not  have  the  -- 
^ect  <rf  taking  away  from  Mapistratts  the  power  to  entertain  a  charge  of  this  kind.^^ 
QutBN  w.  MuLLiK  Jeechoo,  23  W.  R.  12.     [Phear  and  Morris,  JJ.    Jan.  4.  1875.] 

A  Sbssions  Judge  is  bound  to  decide  whether  the  offence  committed  is  murder,  or 
colpable  homicide  not  amounting  to  murder,  even  if  the  person  who  struck  the  fatal  blow 
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js  not  under  trial.  If  an  aci 
s.  251,  C|;iminal  Procedure  < 
of  Criminal  Procedure  (Act 
him  for  his  defence,  and  the 
alias  Fagoo,  23  W.  R.  58. 

Where  a  murder  is  n 
ment.  A  Sessions  Judge  si 
derived  from  personal  know 
Ram  Churn  Kurmokar,  2/^ 


^ 


v/ 


J 


Where  a  person,  accuj 
pudiated  the  intention  to  m 
as  a  plea  of  guilty,  and  omi 
bound  to  accept  the  statem 
at  ail.     Conviction  for  mun 

SONAOOLLAH,  2$  W.  R.  23. 

Where  an  act  which  c 
always  murder.  Where  th( 
.  death  or  bodily  injury,  whetl 
degree  of  risk  to  human  life 
niosLpgQbable  result*  it  is  mi 
of  causit)g~such  bodily  injur 
person  to  whom  the  harm  is 
particular  person  injured  is 
othe'r  special  circumstance, 
death.  When  the  act  causi 
jury^as  is  likely  to  cause  c 
caustng  such  bodily  injury  ? 
It  is  murder.  When  the  pri 
struck  her  two  or  three  viol< 
vasation  of  blood  on  the  bra 
shortly  afterwards,  held^  thi 
not  being  suflRcient  in  the 
culpable  homicide,  and  not 
and  Nanabhai  Haridas,  JJ. 

Where  an  accused  pers 
proved  to  have  attempted 
heard  the  case  with  the  Judj 
support  his  hypothesis,  had 
of  a  conspiracy,  and  acquitt 
of  acquittal :  Found  by  the 
Judge's  supposition  of  the  i 
by  the  Judge  could  not  stan< 
^X^shment  for  his  oflFence.  Tl 
V.  Ridhav  Patro,  26  W.  R. 

Deceased,  who  had  an 
quarrel,  and  died  owing  to 
ledge  on  the  part  of  the  ac( 
was  not  culpable  homicide, 
Jai  Dval,  Panj.  Rec.,  No.  i 

On  the  tri!il  by  a  jury  c 
not  guilty  of  the  offence  of  r 
to  murder.  The  Sessions  J 
mit  the  case  to  the  High  Cc 
1872),  correspondi(^g  with  s. 
The  Local  Government  thei 
^2  of  the  Code  (or  s.  417  o 
peal  was  preferred  by  the  J 
made.  Held  further  that  a 
difl  of  a  jury  acquitting  the 
272  (or  s.  417  of  the  new  Cc 
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Chap.  XVI J     OFFENCES  AFHECTING  THE  HUMAN  BODY,      [Sac,  3<». 

of  Jiorder,  the  appeal  lav. — Empress  v.  J6ooonath  Gangooly,  I.  L.  R.,  2  Cal.  273. 
[Jadaon  and  M«Donell,  JJ.    Jan.  18,  1877.] 

Thb  pri^ner4ras  found  guilty,  and  sentenced,  under  Reg.  IV.  of  1797,  ^^  trat\9porta- 
tioo  for  life,  lor  a  murder  committed  in  1861,  before  the  Penal  Code  came  into  opera- 
tion, and  the  case  was  sent  up  to  the  High  Court  to  confirm  the  sentence.  Reg.  IV.  of 
1797  was  repealed  by  A^  XVII.  of  1862,  and  that  A6t  was  wholly  repealed  by  A^s  VIII. 
of  1868  and  X.  of  1872.  Held^  on  a  reference  to  a  Full  Bench,  that  the  conviction  was 
Ul^l,  s.  6  of  A£t  I.  #f  1868,  which  provides  that  the  repeal  of  any  A6t  or  Regulation 
shall  not  ^ect  any  Offence  committed  before  the  repealing  A6t  shall  have  come  into  op- 
eration, nt>t  being  applicable. — Emprbss  v.  Diljour  Missbr,  I.  L.  R.,  8  Cal.  225.  [Garth, 
C  J.,  anid  Kemp,  Macphersou,  Markby,  and  Ainslie,  JJ.     Feb.  20,  1877.] 

Where  m  jury  found  an  accused  person  guilty  of  murder,  but  refused  to  convict  him, 
because  there  had  been  no  eye-witnesses  of  his  crime,  and  on  a  second  cfharge  from  the 
Jad^  refused  to  find  him  guilty  at  all,  held  by  the  High  Court,  to  whom  the  case  was  re- 
lerrea,  that  the  Judge  ought  to  have  explained  to  the  jury  that  the  testimony  of  eye-wit- 
oessas  was  not  necessary  to  the  establishment  of  a  charge  of  murder,  and  that  the  jury,  i| 
they  bad  no  doubt  of  the  guilt  of  the  accused,  were  bound  to  give  effect  to  the  conclusion 
at  which  they  h§d  arrived. — Queen  v.  Gokool  Kahar,  25  W.  R.  36.  [Ainslie  and  Mitter, 
JJ.   April  28,  1877.] 

The  provocation  contemplated  by  s.  300  of  .the  Penal  Code  should  be  of  a  character 
to  deprive  the  offender  of  his  self-control.  In  determining  whether  it  was  so,  it  is  admis- 
sible to  take  into  account  the  condition  of  mind  in  which  the  offender  was  at  the  time  of 
the  provocation. — Empress  v.  Khogayi,  I.  L.  R.,  2  Mad.  122.  [Innes  and  Muttttiami 
Ayyar,  JJ.    Jan.  22,  1878.] 

Up  to  the  ist  January  1862,  a  person  committing  the  offence  of  murder  was  liable  to 
trial  and  punishment  under  the  Regulations.  By  A6t  XVII.  of  1862,  the  Regulations 
prescflbing  punishments  for  offences  were  repealed,  **  except  as  to  any  offence  committed 
before  the  ist  January  i§62.''  By  the 'same  A£t,  it  was  declared  that  00  person  who  sh^Id 
rlairo  the  same  should  be  deprived  of  any  right  of  appeal  or  reference  which  he  would  have 
ojoyed  under  such  Regulations.  By  s.  6  of  A6t  I.  of  1868,  the  repeal  of  an  A^  does  not 
affect  anyjhin^done,  or  any  offence  committed,  or  any  fine  or  penalty  incurred  before  the 
repealing  Act  shall  have  come  into  operation.  Under  the  provisions  of  this  section  the  re- 
peal of  Act  VII.  of  1862  by  Aa  VIII.  of  1868  and  Aft  X.  of  1872  did  not,  in  respect  of 
offences  committed  before  the  ist  January  1862,  affect  the  penalties  prescribed  by  such 
Regulations,  nor  were  any  of  the  Regulations  prescribing  punishments  for  offences^ 
which  were  in  k>rce  before  the  passing  of  AA  XVII.  of  i£S2,  repealed  in  respect  of  of- 
Eencet  committed  before  the  ist  January  1862,  prior  to  the  passing  of  A^  I.  of  1868.  Held 
accocdhigly,  where  a  person  committed  murder  in  the  year  1855,  that  such  person  was 
punishable  under  the  Regulations.  Held  also  that,  inasmuch  as  such  right  as  the  right 
of  reference  given  by  s.  3  of  Reg.  IV.  of  1797  accrues  on  conviction,  and  therefore  in  the 
present  case  had  not  accrued  before  A6t  XVII.  of  i8(52  was  repealed,  it  is  ddubtful  whether 
a  person  convicted  of  murder  committed  before  the  ist  January  1862  has  such  right. — 
Empress  v.  Mulua,  I.  L.  R.,  i  All.  599.     [Turner  and  Spankie,  JJ.     Feb.  15,  1878/1 

The  appellant,  having  armed  himself  with  a  sword,  struck  in  the  dark  at  certain  per- 
sons in  a  house,  causing  wounds  which  resulted  in  the  death>  of  one  person.  Held  per 
Jackson,  J. — ^That  such  conduct  raises  an  inference  that  he  intended  to  cause  death.  Per 
AinsHc,  J.—  That,  though  he  probably  did  not  see  how  his  blows  were  directed,  as  he  struck 
tb^  whh  a  deadly  weapon  regardless  of  consequences,  he  must  have  known  that  his  a£t 
is  sa  imminently  dangerous  that  it  must,  in  all  probability,  cause  such  bodily  injury  as 
was  likely  to  cause  death.  Per  Cunningham,  J. — That  the  offence  was  culpable  homicide, 
aod  QotViurder,  being  an  unpremeditated  a^  of  reckless  violence  rather  than  an  a6t  done 
with  the  knowledge  or  intention  which  is  essential  to  constitute  murder. — in  the  Matter 
OF  Bcjadhur  Rai,  2  C.  L.  R.  21 1.  [Jackson,  Ainslie, and  Cunningham,  JJ.  April  i,  1878.] 

Where  the  condition  of  the  convict  rendered  it  likely  that,  if  he  were  hanged,  deca- 
pitatton  would  ensue,  the  sentence  of  death  was  commuted  to  one  of  transportition  for 
Hfe.— I»  THE  Matter  of  Boodhoo  Jolaha,  2C.  L.  R.  215.  [Markby  and  Prinsep,  JJ. 
Apri  15  1878.] 

fp  a  body  of  men  armed  with  lathis,  and  under  the  leadership  of  one  who,  to  the 
feHjJrtedge  of  the  rest,  is  armed  with  a  gun,  assemble  for  the  purpose  of  forcibly  carrying 
off  aod^r  man's  property,  and  if,  in  effecting  that  purpose,  any  one  of  the  party,  t^ing 
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the  gun,  shoots  and  kills  a  person  w)i 
may  properly  be  convicted  of  murder 
Empress,  3  C.  L.  R.  49.     [Jackson,  M 

.  L,  C,  K,  AND  D,  conspired  to  kill 

I  then  C,  struck  S  on  the  head  with  a  lal 
I  on  the  ground,  K  and  D  struck  him  c 
dissenting)  that,  inasmuch  as  K  and  I 
doubtful  whether  S  was  not  dead  whe 
adequate  punishment  for  their  oifence. 
of  a  judicial  officer  adding  a  "  note  "  t 
correctness  of  the  conclusion  he  has  ai 
V.  Chattar  Singh,  I.  L.  R.,  2  All.  ^ 
Aug.  IS,  1878.J 

In  the  course  of  a  serious  riot  one 
soner  and  others  were  charged  with  mui 
of  the  first  prisoner  and  his  witnesses  tb 
charge.  Upon  a  petition  presented  by 
exercise  their  powers  of  revision,  held, 
minal  Procedure  Code  (Aft  X.  of  1872), 
minal  Procedure  (Aa  X.  of  1882),  the  H 
information  in  whatever  way  received ; 
that  the  powers  given  by  cl.  i  of  s  297  s 
of  error,  and  in  the  particular  manner  | 
intended  to  show  the  particular  course  v 
error ;  3rdly,  that  it  is  not  a  ground  for 
for  the  prosecution  which  might  have  be 
brought  before  him  ;  4thly,  that  the  wor 
to  include  error  in  the  appreciation  of  e 
the  High  Court  cannot  set  aside  finding 
tion.— -In  the  Matter  of  Aurokiam 
Muttusami  Ayyar,  J.    Oct.  25,  1878.] 

S.  304  A  of  the  Penal  Code  does  noi 
tary  commission  of  an  offence  against  I 
an  offence,  and  consequences  beyond  hii 
determine  how  far  he  can  be  held  to  ha^ 
to  cause  the  actual  result ;  and,  if  such  k 
attributed  to  mere  rashness ;  if  it  cannot 
the  character  of  rashness,  because  its  co; 
or  possibly  involving  danger  to  others, 
offences  under  s.  336,  337,  333,  or  304 A 
dangerous  coAsequences.  Acts  which 
regard  to  the  knowledge  or  means  of  kr 
propriate  place  in  the  class  of  offences  oi 
DUL,  I.  L.  R.-,.4  Cal.  764 ;  2  C.  L.  R.  507. 

Held  (Stuart,  C.  J.,  dissenting)  th 
a  soldier  in  Her  Majesty's  Indian  arn 
service  in  such  army,  and  who  was  acct 
A61  XI.  of  1872,  be  dealt  with  in  respec 
Cyprus  being  a  "  Native  State  "  in  refer 
within  the  meaning  of  that  AA.  Per  St 
of  India  in  Council  to  make  laws  for  the 
committed  by  British  Indian  subjects  in 
cussed.  A  Division  Court  of  the  High 
to  inquire  in  a  charge  of  murder  on  the 
into  such  charge,  considering  that  the  N 
The  Magistrate  inquired  into  the  char 
The  Court  of  Session  convicted  the  acci 
death.  The  proceedings  of  the  Court  ol 
for  confirmation  of  the  sentence,  the  cas 
C.  J.,  Spankie,  J.,  and  Oldfield,  J.,  that,  i 
confirmed,  the  Full  Court  was  not  precl 
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Sec.  302.]     OFFENCES  AFFECTING  THE  VUMAN  BODY.     [Chaf.  XVL 
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right,  but  without  an  intention  of  doing  more  harm  than  was  necessary  for  theporpoiccl 
defence.    Held  further,  that  the  accused  must  be  taken  to  have  acted  viffth  the  11 
of  causing  such  bodily  injury  as  was  likely  to  cause  death,  though  hetfnay  have 
specifically  to  cause  death,  and  was,  therefore,  guilty  of  culpable  homtcide«in  the 
degree. — Empbess  v.  Sher  Baz,  Panj.  Rec,  No.  i  of  1880. 

A  WOMAN  who,  with  her  infant  child,  eloped  from  her  husband's  house,  was  aftemids 
arrested  on  a  charge  of  murdering  the  child  which  was  missing.  She  made  three diicftiit 
statements  :  (i)  that  she  had  left  it  with  her  husband  ;  (2)  that  she^^  been  enttoedtway 
by  one  R,  who  had  taken  the  child  from  her ;  (3)  that  one  H  had  drowned  the  obtld.  The 
Sessions  Judge  believed  the  last  statement,  and  convicted  her  under  s.  2ot  of  &ieBeai{ 
Code.  Held  that  the  conviction  was  wrong,  and  roust  be  set  aside.  S.  201  <rf  the  PtMJl 
Code  does  not  apply  to  a  case  where  the  person,  who  is  the  probable  or  possible  offieajg, 
makes  statements  exculpating  himself  by  inculpating  another. — In  the  Mattbe  09  fe* 
H.\LA  BiBi ;  Empress  v,  Brhala  Bibi,  I.  L.  R.,  6  Cal.  789 ;  8  C.  L.  R.  207.  [PoiitifiBX 
and  Field,  jj.    Mar.  7,  1 881.]  ^^ 

A  PRISONER  was  charged  with  f'  causing  the  death  of  A  by  inflicting  ft  woaadoAlH 
with  a  *  chheni '  with  the  intention  of  causing  bodily  injury,  such  as  was  sufficient,  i»ib» 
course  of  nature,  to  cause  death,  or  which  he  knew  to  be  likely  to  cause  death."  HM  tkil 
the  charge  was  defective  and  inexact  as  regarded  the  second  and  third  clauses  of  thedifr* 
nitton  of  murder  in  s.  300  of  the  Penal  Code.  With  reference  to  the  second  cbuti  it 
•should  have  run  "  likely  to  cause  the  death  of  A,  the  person  to  whom  the  harm  wascuiei.'' 
With  reference  to  the  third  clause,  it  should  have  siid  "  ordinary  course  of  nature.**— fift* 
PRESS  V.  Samiruddin,  I.  L.  R.,  8  Cal.  211.     [Pontifex  and  Field,  JJ.     Dec.  14,  i8»l.j 

^  P,  ACCUSED  of  the  murder  of  a  girl,  gave  to  a  police-officer  a  knife,  saying  it  was  the 
weapon  with  which  he  had  committed  the  murder.  He  also  said  that  he  had  tluowa  Aemm. 
the  girl's  anklets  at  the  scene  of  the  murder,  and  would  point  them  out  On  the  fi^o^tf 
da^he  accompanied  the  police-officer  to  the  place  where  the  girl's  body  had  beet^  fomC 
ancFpointed  out  the  anklets.  Held  that  such  statements,  beings  confessions  made  to  A 
police-officer,  whereby  no  fact  was  discovered,  could  not  be  proved  against  P.  OUmtm:- 
tions  on  the  use  of  confessions  made  to  police-officers.  Reg.  v.  Jora  Hfisji  (11  Boau 
H.  C.  R.  242)  and  Empress  v.  Ramabirapa  (i:  L.  R.,  3  Bom.  12)  referred  to.— diPRl» 
V.  H.  Pancham,  I.  L.  R.,  4  All.  198.    [Stuart,  CJ.,  and  Straight,  J.    Jan.  lo,  188a.] 

Where  a  prisoner  is  constructively  guilty  of  murder  under  s.  34  of  the  PeoalC^die, 
it  is  doubtful  if  he  can  be  said  to  have  committed  the  offence  of  murder  within  the  fiMB»* 
ing  of  s.  149,  so  as  to  make  other  prisoners,  by  a  double  construction,  guilty  of  murder.-^ 
In  the  Matter*of  Jhubboo  Mahton  ;  Empress  v.  Jhubboo  Mahton,  I.  L.  R.,8CdL 
739 ;  12  C.  L.  R.  233.     [McDonell  and  Field,  JJ.    April  28,  1882.] 

An  accused,  who  was  charged  with  murder,  not  being  found,  the  witnesses  were  esa- 
nfined  under  s.  327  of  AA  X.  of  i872^corresponding  with  s.  51-2  of  Aft  X.  of  1882)  w  his 
absence.  The  accused  was  subsequently  arrested,  and  committed  on  the  strength  of  te 
evidence  taken  in  his  absence.  Before  the  Sessions  Court  he  pleaded  not  guilty.  HM 
that  the  prisoner  having  been  put  upon  his  trial,  and  having  pleaded,  the  commitBieiii 
coukl  not  be  quashed.  Held  that,  if,  in  course  of  a  trial,  the  Sessions  Judge  shoold  be 
of  opinion  that  the  prosecution  has  not  laid  a  proper  basis  *for  the  reception  of  evidence 
in  the  absence  of  the  accused,  his  proper  course  is  to  adjourn  the  trial  under  s.  964  «i  the 
Criminal  Procedure  Code-^ct  X.  of  1872),  corresponding  with  s.  344  of  the  new  Code 
of  Criminal  Procedure  (Act  X.  of  1882),  and  then,  under  s.  351  of  Act  X.  of  i872'(oorfe* 
sponding  with  s.  540  of  Act  X.  of  1882),  summon  such  witnesses  as  he  may  deem  naaterial. 
Semble, — The  mere  absence  of  questions  in  the  record  of  a  prisoner's  statement  de^  net 
render  it  inadmissible. — Empress  v,  Sagambur,  12  C.  L.  R.  120.  '  [McDoMI  and 
O'Kinealy,  JJ.  •  Aug.  10,  1882.] 

A  WAS  tried  on  a  charge  (i)  of  murder,  (2)  of  abetting  B  to  commit  the  said  nmrder. 
The  jury,  having  considered  their  verdict,  were  asked  by  the  Clerk  of  the  Crown  If  thoT 

e  were  agreed.  The  foreman  replied  that  they  were,  and  that  their  verdict  was  guiit]%  m 
when  further  asked«he  said,  "  Guilty  of' abetment —of  abetment  generally."  On  tlie^ 
plication  of  counsel  for  the  prosecution  a  charge  was  then  added  of  "  abetment  of  nmrder 
committed  by  some  person  or  persons  unknown."  The  additional  charge  was  rend«lMid' 
to  the  jury,  but  was  not  specially  explained  to  the  prisoner,  nor  ^as  he  called  up^  t#  yhtfl 

*  to  it.  Counsel  for  the  prisoner  was  asked  by  the  Judge  if  he  desired  to  have  a  neur  fttfl 
un  the  charge  as  amended,  but  he  declined.    The  three  charges  (1.  9.,  the  two  odl^sal 
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diarges  and  the  additional  ch^ge)  were  then  read  to  the  jury,  who,  after  deliberation,  re- 
tamed  a  verdit  (A  *'  not  guilty  "  on  charges  Nos.  i  and  3,  and  of  "  guilty  "  on  charge  No. 
%  VMT^  of  abetmeo^of  murder  by  a  certain  person  or  persons  unknown.  On  the  applica- 
tion of  counAl  for  the  prisoner  the  following  points  were  reserved  :  (i)  whether,  under  the 
circumstances,  the  Court  had  power  to  add  a  new  charge ;  (2)  whether  the  verdict  returned 
00  the  new  charge  was  valtd^  the  prisoner  not  having  been  called  on  to  plead  to  it.  Held 
^ott,  J.,  diss.)  that  the  Judge  was  wrong  in  framing  a  new  charge  in  addition  to  the  ori- 
ginal charges .  The  eizor,  however,  was  one  of  form,  and  not  of  substance,  and  under  9. 537 
of  the  Criminal  Protedure  Code  (Act  X.  of  1883),  the  Court  declined  to  interfere  with  the 
convictictT.  Held  also  that  the  power  exercised  by  a  Court  sitting  as  a  Court  to  decide 
nestions  of  law  reserved  in  criminal  cases  under  s.  434  of  the  Criminal  Procedure  Code 
Act  X.  of  1883)  is  the  power  of  review,  and  the  Court  is  a  Court  of  Reference  and  Revi- 
sioa.  Held  also  that,  having  regard  to  ss.  328,  329,  and  230  of  the  Criminal  Procedure 
Code,  the  charge  of  abetment  of  murder  by  B  might  have  been  changed  into  one  of  abet- 
flieai  generally.  Held  also  that,  in  any  case,  the  conviction  was  good  under  ss.  336  and 
^  of  the  Criminal  Procedure  Code.  It  was  doubtful  whether  the  evidence  would  estab- 
loh  the  offence^f  murder,  abetment  of  murder  by  B,  or  abetment  of  murder  by  some  one 
■aknown.  Even  if  there  had  been  no  charge  properly  framed,  the  Judge  miebt,  under  s. 
337^  have  accep^d  the  verdict  returned  by  the  jury,  and  entered  it  00  the  record.  The  fact 
tihat  the  Judge  framed  a  charge  which,  ex  hypothesi,  was  beyond  his  authority,  and  accepted 
a  verdict  on  that  charge,  did  not  affect  the  legality  of  the  conviction.  Held  that  the  omis- 
sion to  read  and  explain  the  charge  to  the  prisoner  did  not,  under  the  circumstances,  pre- 
judice the  prisoner,  and  was  therefore  immaterial.  In  the  Criminal  Procedure  Code  gene- 
rally the  word  *'  charge  "  is  used  as  the  statement  of  a  specific  offence,  and  not  as  indicat- 
ing the  entire  series  of  offences  of  which  a  prisoner  is  accused.  There  is  nothing  in  the 
Code  to  indicate  that  the  word  is  to  have  a  different  construction  in  ss.  326  and  337  from 
what  it  has  in  other  sections.  The  words  *'  without  a  charge"  in  s.  236  of  the  Criminal 
Procedure  Code  (Act  X.of  1882)  will  properly  apply,  not  only  to  a  case  in  which  there  is 
ao  charge  at  all.  bu(  also  to  a  case  in  which  there  is  no  charge  of  such  an  offence  as  4he 
Sessions  Judge  or  Cleric  of  the  Crown  may  think  the  prisoner  ought  to  be  tried  for.*  If 
the  Wtrd  "  alter  "  in  s.  227  is  to  be  taken  to  include  "  addition,"  as  it  does  in  s.  326,  the 
addition  permitted  must  be  an  addition  to  some  specific  charge  in  the  nature  of  an  alter- 
ation, an8  not  the  addition  of  a  new  charge  The  words  '*  return  of  the  verdict "  in  s. 
337  mean  the  return  of  the  final  verdict  which  the  Judge  is  bound  to  record.  Where,  on 
the  application  of  counsel  for  the  prisoner,  a  question  of  law  has  been  reserved  for  the 
decimn  of  the  Court  under  s.  434  of  the  Criminal  Procedure  Code  (Act  X.  of  1883),  the 
prisooer^s  counsel  has  the  right  to  begin. '  Per  Scott,  J. — The  test  of  the  admissibility  of 
proposed  amendments  to  a  charge  is  whether  such  amendment  will  prejudice  the  prisoner. 
The  word  *'  charge  "  is  used  in  the  Code  both  as  indicating  the  whole  series  of  counts  or 
beads  ol  charge,  and  also  as  indicating  a  charge  of  one  specific  offence.  In  s.  237  it  is 
used  in  the  former  sense.  The  word  "  alter  "  in  s.^227  must  be  taken  to  be  equivaler^ 
to  the  words  "  add  to  or  otherwise  alter,"  which  are  used  in  s.  226 ;  and  consequently  the 
addition  of  a  new  "  head  of  charge  "  is  an  alteration  within  the  meaning  of  s.  227. — 
Qukkx-Empress  v.  Appa  Subhana,  1.  L.  R.,  8  Bom.  300.  [Sargent,  C.J.,  and  Bayley 
and  Scott,  J  J.     Feb.  19,  1884.] 

a  Upon  the  trial  of  A  for  murder,  and  B  for  abetment  thereof,  a  confession  by  A  im- 
pUcatiag  B  cannot  be  taken  into  consideration  against  B  under  s.  30  of  the  Evidence 
Act,  1872. — Badi  v.  Queen-Empress,  I.  L.  R.,  7  Mad.  579.  [Kernan  and  Hutchins,  JJ. 
Jrfy  3^-1884.] 

In  a  trial  upon  a  charge  of  murder,  it  appeared  that  the  deceased,  shortly  before  her 
death, ^iwp  questioned  by  various  persons  as  to  the  circumstances  in  which  the  injuries  had 
been  lefncted  on  her,  and  that  she  was  at* that  time  unable  to  speak,  but  was  conscious 
and  able  to  make  signs.  Evidence  was  offered  by  the  prosecution,  and  admitted  by  the 
SessiofM  Judge,  to  prove  the  questions  put  to  the  deceased  and  the  signs  made  by  her  in  an- 
gler to  such  questions.  Held  by  the  Full  Bench  (Mahmood,  J.,  dissenting)  that  the  ques- 
tions mad  the  signs  taken  together  might  properly  be  regarded  as  *'  verluil  statements  ''  ^ 
midebgr  a  person  as  to  the  cause  of  her  death  within  the  meaning  of  3^33  of  the  Evidence 
Act,  ttid  were,  therefore,  admissible  in  evidence  under  that  section.  Per  Straight,  J.,  that 
^MeoMttts  by  the  witnesses  as  to  their  impression  of  what  the  signs  meant  were  inadmis- 
siUeiMid  should  be  eliminated  ;  but  that,  assuming  that  the  questions  put  to  the  deceased 
wer^vesponded  to  by  her  in  such  a  manner  as  to  leave  no  doubt  in  the  mind  of  the  Court  > 
'as  to  her  meaning,  it  was  not  straining  the  construction  to  hold  that  the  circumstances 
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were  covered  by  s.  33.  Per  Mahmood,  J.,  that  the  expression  *'  verbal  statements  "  im  s. 
32  should  be  confined  to  statements  made  by  means  of  a  word  or  words,  aftd  that  tbesigitt 
made  b^  the  deceased,  not  being  verbal  statements  in  this  sense,  werg^not  adoBiMtUeiq 
evidence  under  that  section.  Per  Petheram,  C.J.,  that  the  signs  could  noi^  proted  as 
"  conduct "  within  the  meaning  of  s.  8  of  the  Evidence  Act,  inasmuch  as,  taken  alooCtSiHl 
without  reference  to  the  questions  leading  to  them,  there  w^s  nothing  to  conae^  Hkid 
with  the  cause  of  death,  and  so  to  make  them  relevant;  while  the  questions  could  sot  be 
proved  either  under  expl.  2  of  s.  8  or  under  s.  9,  inasmuch  as  the^odition  preoototlo 
their  admissibility  under  either  of  these  provisions  was  the  relevancy  cf  the  conduct  idodl 
they  were  alleged  to  affect,  or  of  the  facts  which  they  were  intended  to  explaia.  The 
**  conduct "  made  relevant  by  s.  8  is  conduct  which  is  directly  and  immediately  influaBorfhy 
a  fact  in  issue  or  relevant  fact,  and  it  does  not  include  actions  resulting  frona  sowe  iotar* 
mediate  cause,  such  as  questions  or  suggestions  by  other  persons.  Per  Mahmood,  J^  tint 
the  word  "  conduct  "  as  used  in  s.  8  does  not  mean  only  such  conduct  as  is  dircctl/  aftd.bft' 
mediately  influenced  by  a  fact  in  issue  or  relevant  fact ;  that  the  signs  made  by  tfaedoOBini 
were  the  conduct  of  "  a  person  an  offence  against  whom  was  the  subject  of  any  prooeedbg," 
and  were  relevant  as  such  under  s.  8 ;  and  that  the  questions  put  to  her  we#e  admiuiHtBi 
evidence,  either  under  expl.  2  of  the  same  section,  or  under  s.  9,  by  way  of  an  expfauntiM 
of  the  meaning  of  the  signs. — Quebn-Empressv.  Abdullah,  1.  L.  R.,7  All^385.  [Prtfce- 
ram,  C.J.,  and  Straight.  Oldfield,  Brodhurst,  and  Mahmood,  JJ.     Feb.  27,  1885.] 

An  accused  person,  in  answer  to  a  charge  of  murder,  stated  that  he  had  killed  iKtwtft, 
but  that  he  had  done  so  in  consequence  of  his  having  discovered  her  in  an  act  of  addttiy 
on  the  previous  day.  Held  that  such  a  statement  did  not  amount  to  a  plea  of  gml^M 
the  charge,  and  that  it  was  the  duty  of  the  Court  to  try  whether  the  provocation  HitNio 
disclosed  was  sufficiently  ^ave  and  sudden  to  reduce  the  offence. — Netai  Luskak  v.QvttV* 
Empress,  I.  L.  R.,  11  Cal.  410.     [Field  and  Beverley,  JJ.    Mar.  25,  1885.] 

No  judicial  officer  dealing  with  the  provisions  of  s.  27  of  Act  I.  of  1872  shoaM  jftow 
on^  word  more  to  be  deposed  to  by  a  police-officer,  detailing  a  statement  made  to  Wm  hf 
an  licensed,  in  consequence  of  which  he  discovered  a  fact,  than  is  ab^lutely  necesaaiyto 
show  how  the  fact  that  was  discovered  is  connected  with  the  accused,  so  as,  in  itirit^obt 
a  relevant  fact  against  him.  S.  27  was  not  intended  to  let  in  a  confe.*(aio%genenI]y»lbit 
only  such  particular  part  of  it  as  set  the  person  to  whom  it  was  made  in  motioH^  aoiA.  ltd 
to  his  ascertaining  the  fact  or  facts  of  which  he  gives  evidence.  Queen-Empress  v.  P^m* 
Cham  (I.  L.  R.,  4  All.  198)  and  Queen-Empress  v.  Babu  Z^/ (I.  L.  R.,  6  All.  505* dis- 
cussed and  commented  on.  Thus,  when  a  police-officer  deposed  that  an  accnsM^id 
told  him  that  he  had  robbed  K  of  Rs.  48,  whereof  he  had  spent  Rs.  8,  and  had  got  tU.40i 
and  that  he  had  made  over  Rs.  40  to  him,  held  that  the  statement  that  he  had  roUM  K 
of  Rs.  48  was  not  necessarily  preliminary  to  the  surrender  of  the  Rs.  40,  and  was  tod* 
missible  in  evidence  against  him.  When  also  a  police-officer  deposed  to  tha  lact  tliat 
the  accused,  who  was  charged  with  murder,  had  stated  to  him  that  he  and  K  bad  steiea 
s^me  bides  from  C,  and,  upon  such  statement,  he  had  sent  for  C,  and  recorded  his  iolor- 
mation,  and  when  it  appeared  that  C  had  already  informed  the  police  of  the  fact  of  tlw 
theft,  though  the  witness  was  not  aware  of  it,  held  that  the  statement  was  iiiB<liiUMnJ>i 
upon  the  ground  that  it  would  be  most  dangerous  to  extend  the  provisions  of  a.  37«apd 
allow  a  police-officer,  who  is  investigating  a  case,  to  prove  an  information  received  Irwn 
a  person  accused  of  an  offence  in  the  custody  of  a  police-officer,  on  the  grovod  tlwt  1 
material  fact  was  thereby  discovered  by  him,  when  that  fact  was  already  kwoMm  to 
another  police-officer.  Although,  under  some  circumstances  a  charge  of  nmirder  aw  be 
sustained,  when  the  body  of  the  person  said  to  have  been  murdered  is  not  foftliifiwrni^; 
still,  when  that  is  the  case,  the  strongest  possible  evidence  as  to  the  fact  of  tbe  mqadtf 
should  be  insisted  on  before  an  accused  is  convicted.  When  an  accused  ch«iwt4  4riUi 
murder  was  alleged  to  have  taken  a  boat  fronra  place  where  it  had  been  secarad  l^itt 
owner,  and  aftir  proceeding  some  distance  in  it  had  abandoned  it,  and  when 'lie  Wis 
charged  with  the  theft  of  the  boat,  held  that  the  charge  was  unsustainable,  1* 
it  was  evidently  not  his  intention  to  convert  it  to  his  own  use,  and  make  it  i 
^  his  own  property,  but  merely  to  make  use  of  it  for  the  purpose  of  aiding  htoa  in  4  ^  _ 
— Adu  Shikdar  v^  Qubbn-Empress,  I.  L.  R.,  11  Cal.  635.  [Mitter  ana  Norrisc  JJ,  'ifqp 
29,  1885.] 
yJ^  L  AND  N  were  tried  by  a  Sessions  Court  on  charges  of  dacoity  and  murder.  Thmj^ 

^^       returned  a  verdict  of  guilty  on  both  charges.    The  Judge,  contrary  to  the  pvanUk&mm 
*     9.  269  of  the  Code  of  Criminal  Procedure,  treated  the  jury  as  assessors  in  resMst^^lto 
charge  of  murder,  and)  convicting  L  and  N  of  dacoity,  acquitted  them  of  murder.    Bdi 
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that  the  irregular  procedure  of  the  Jadge  could  not  deprive  the  verdict  of  the  jury  of  its 
proper  \t^  eff^.— Quren-Emprbss  v.  Lakshhana,  1.  L.  R.,  9  Mad.  42.  ^Muttusami 
Ayyar  and  Hutchips,  J  J.    Au^.  27.  1885.] 

Hkld  t&t  the  Island  of  Perim,  having  been  occupied  with  a  view  to  its  permanent 
retention  by  officers  of  the  Government  of  Bombay,  became  a  part  of  British  India  within 
the  deftnition  of  Stat.  21  a^d  22  Vic,  c.  106,  and  vested  in  Her  Majesty  along  with  the 
other  Indian  territories  under  that  Aft,  which  became  law  on  2nd  September  1858.  The 
Penal  Code  (Aft  XL\*.  of  i860)  and  the  Code  of  Criminal  Procedure  (Aft  X.  of  1882)  ex- 
tend b  thrir  entirety  to  the  whole  of  British  India,  and  therefore  to  the  Island  of  Perim. 
S.  7  of  fhe  Criminal  Procedure  Code  (Aft  X.  of  i88a)  gives  to  the  Local  Government 
the  power  to  aher  the  local  limits  pf  Sessions  Divisions,  and  continues  the  Divisions  ex- 
ittiiig  when  ^hat  Code  came  into  force.  A  notification  was  issued  by  the  Government  of 
BcMDbaj  on  the  6th  May  1884  under  the  above  section,  including  the  Island lof  Perim  within 
^  Sessions  Division  or  District  of  Aden,  and  empowering  the  officer  from  time  to  time 
CdiABKiiKiing  the  troops  stationed  at  Perim,  in  virtue  of  his  office,  to  exercise  the  powers  of 
a  llpglstrate  of  the  second  class  within  the  Island,  and  to  commit  persons  for  trial  to  the 
CoDft  of  Sessiod  at  Aden.  Held,  having  regard  to  the  language  of  Aft  1 1,  of  1864.  that,  for 
thepwrposes  of  s.  7  of  the  Criminal  Procwlure  Code  (Aft  X.  of  1882),  the  Resident's  Court 
at  Aden  migh^e  considered  as  a  Court  of  Session,  and  that  the  lo£al  area  to  which  Aft 
II.  of  1864  applied  was  the  Sessions  Division  which  was  in  existence  at  the  date  of  the  above 
notification  when  the  limits  thereof  were  altered  by  the  inclusion  of  the  Island  of  Perim.  A 
prisoner  charged  with  having  committed  murder  in  the  Islan'Tof  Perim  was  committed  by 
die  Magistrate  at  Perim  to  be  tried  before  the  Political  Resident  at  Aden.  Having  been 
loQod  guilty  and  sentenced  to  death,  he  appealed  to  the  High  Court  of  Bombay.  By  the 
Aden  Aft  (II  of  1864),  s.  29.  it  is  provided  that  "  no  appeal  shall  lie  from  an  order  or  sen- 
tence passed  by  the  Resident  in  any  criminal  case."  The  High  Court,  however,  admitted 
the  appeal,  being  doubtful  as  to  whether  the  above  provision  applied  to  cases  arising  in 
the  Island  of  Perim. — Qitebm-Emprkss  v.  Mangal  Tekchand,  I.  L.  R.,  10  Bom.  .158. 
[Biidwood  and  Jardine,  JJ.     Dec.  6,  1885.] 

.  %.  84  of  the  Penal  Code  lays  down  the  legal  test  of  responsibility  in  cases  of  alleged  un- 
sonoiaess  of  i^ind.  It  is  by  this  test,  as  distinguished  from  the  medical  test,  that  the  cri- 
tunaiifty  ^  an  act  is  to  be  determined.  The  accused  killed  his  two  young  children  with 
a  hatchet.  The  reason  given  for  the  crime  was  that,  while  he  was  laid  up  wiih  fever,  the 
^^lyiiy  ^f  the  children  annoyed  him.  It  was  alleged  that  the  fever  had  made  him  irrita- 
hfeand  sansitive  to  sound,  but  it  did  not  appear  that  he  wasjelirious  at  the  time  of  per- 
petfatipg  the  crime.  There  was  no  attempt  at  concealment,~and  kAe  accused  made  a  full 
eonfossion.  Held  that,  as  the  accused  was  conscious  of  the  nature  of  his  act,  he  must  be  \ 
preantned  to  have  been  conscious  of  its  criminality.  He  was,  therefore,  guilty  of  murder.  J 
— Qobsk-Emprbss  V.  Lakshman  Dagdu,  I.  L.  R.,  10  Bom.  512,  [Birdwood  and  Jardinc, 
JJ.    Mar.  4,  1886.] 

Thb  High  Court  cannot,  under  s.  526  of  the  Criminal  Procedure  Code  (Act  X.  of 
t883)»  any  more  than  under  s.  25  of  the  Civil  Procedure  Code  (Aft  XIV.  of  1882),  direct 
the  transfer  of  a  case,  which  is  not  properly  before  a  Subordinate  Court  cf  competent 
jurisdiction  to  receive  and  try  it.  Peary  Lall  Mozoomdar  v.  Komul  Kishore  Dassi  (I.  L. 
IL,  #,  OU.  30)  followed.  Queen-Empress  v.  Thaku  (I  L.  R.,  8  Bom.  312)  distinguished. 
^ndisr  s.  5  of  the  Scheduled  Districts  Aft  (XIV.  of  1874),  ^be  Local  Government  cannot, 
t^69fitendingan  Aft  which  is  of  necessarily  restricted  application,  make  its  provisions  ap- 
pnofli^  to  an  entirely  new  subject-matter,  viz.,  the  litigation  of  a  new  local  area.  Ac- 
cMkmg^y,  where  the  Government  of  Bombay  issued  the  lollowing  notification.  No  823  of 
i88$»  **  In  exercise  of  the  powers  conferred  by  s.  5  of  the  Scheduled  Districts  Act  (XIV. 
cl  1874).  the  Governor  of  Bombay  in  Council  is  pleased,  with  the  previous  sanction  of  the 
Ke^dent  in  Council,  to  extend  to  the  Islhnd  of  Perim  the  whole  of  Aft  II  ^of  1864  of  the 
Governor-General  in  Council,  with  the  exception  of  ss.  2,  17,  and  23.  The  Governor  in 
Co«l«it  is  further  pleased,  in  exercise  of  the  powers  conferred  by  s.  6  of  the  Scheduled 
DIslvlMs  Aft  (XIV.  of  1874),  and  by  any  other  enactment,  to  direct  that  the  Resident  at 
Ade&  iloll  be  Sessions  Judge  and  (Jourt  of  Session  for  the  Island  of  Perim.  and  shall  exer-  * 
dsfttilte  same  jurisdiction  and  powers  in  respect  of  the  administration  oi  civil  and  criminal 
jttstiev  in  the  said  island,  and  in  respect  of  the  trial  of  persons  committed  for  trial  by  the 
CoMt  of  Session  for  offences  committed  in  the  said  island  as  are  vested  in  him  in  Aden  by 
iSbt9taAA€i**  Held  that  the  provisions  of  the  Aden  Aft  (II.  of  1864),  which  (as  appears 
from  Ibe  preamble)  deals  with  the  litigation  of  Aden  alone,  could  not  be  extended  to  Perim 
'witlHKit  enlarging  the  subject-matter  of  the  Act.     Held  also  that  the  appointment  of  the 

[     »95     ] 
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Sec.  302.]     OFFENCES  AFFECTING 

Political  Resident  at  Aden  as  a  Sessions  Ji 
Perim,  made  under  cl.  a  of  s.  6  of  the  Schedi 
and  effectual  with  reference  only  to  the  prov 
that  that  portion  of  the  notification  which  regul 
with  reference  to  A61  II.  of  1864 should  be  tre 
having  committed  murder  at  Perim  was  con 
August  1885  for  trial  before  the  Political  R< 
and  sentenced  to  death  on  the  14th  Septembei 
Court  of  Bombay  reversed  the  conviction  an< 
the  Resident  had  no  jurisdiction  over  the  Islan 
been  appointed  a  Judge  of  a  Court  of  Session  I 
prisoner.  The  High  Court  ordered  a  re-trial  1 
ruary  1886,  thaGovernment  of  Bombay  issuec 
On  the  nth  March  1866,  an  application  was 
transfer  of  the  case  to  another  Court  of  Sessi 
Perim  is  a  Sessions  Division,  and  that,  after  t 
nal  Procedure,  of  a  Court  of  Session  for  the  Pc 
of  the  Resident  at  Aden  as  Sessions  Judge  of 
mitted  to  a  Court  of  Session.  The  High  Coui 
Court,  under  s.  526  of  the  Code,  to  any  other 
the  High  Court  of  Bombay.  Per  lardine,  J.- 
ceedings  in  the  Court  of  the  Resident  at  Ade 
be  treated  as  still  pending  in  his  Court ;  and,  < 
at  the  time  of  the  commitment,  it  necessarily 
gistrate's  Court.  But,  whether  the  case  was  c 
gistrate,  or  of  a  Resident,  or  of  a  Sessions  Ju< 
^r  it,  and  that,  under  the  circumstances,  the  ca 
for  trial.— Queen-Empress  «.  Mangal  Tek 
ana  Jardine,  JJ.     Mar.  11,  1886.] 

Upon  the  trial  of  a  person  charged  with  tl 
accused  had  entertained  well-founded  suspici< 
macy  with  another  person ;  that  one  night  tl 
asleep,  stealthily  left  his  side ;  and  the  accuse 
in  conversation  with  her  paramour  in  a  pub! 
that  the  act  of  the  accused  constituted  the  cri 
and  .sudden  provocation  "  within  the  meaning 
to  reduce  the  offence  to  culpable  homicide  n 
v.  Damarua  (Weekly  Notes,  1885,  P-  *97)  dis 
Empress  v.  Mohan,  I.  L.  R.,  8  All.  622.     [i 

26,  1886.] 

•  • 

An  accused  person  was  convicted  of  cul| 
respect  of  the  widow  of  his  cousin,  who  live 
accused  was  seen  to  follow  the  deceased  foi 
chopper,  under  circumstances  which  indicates 
keep  an  assignation,  and  with  the  purpose  of 
the  act  of  connection  with  her  paramour,  and 
conviction  must  be  altered  to  one  of  murder, 
the  provocation  sought  to  be  made  the  mitig< 
stances  disclosed,  it  could  not  be  said  that  he 
sudden  provocation.  Queen -Empress  v.  Dai 
Queen- Empress  v.  Mohan  (I.  L.  R..8  All.  622) 
I.  L.  R.,  8  AlU  635.     [Straight,  Offg.  C.J.,  am 

At  a  trial  before  a  Sessions  Court,  a  chai 
that  they,  at  a  certain  place,  on  a  certain  date 
M,  and  that  they  had  thereby  committed  an  o 
Code,  and  within  ^he  cognizance  of  the  Court 
and  were  convicted  on  their  plea.  The  charg 
answer  to  questions  put  by  the  Court,  priso 
they  made  the  admissions  of  their  own  accord," 
that  the  conviction  must  be  quashed,  and  a 
PRESS,  I.  L.  R.,  9  Mad.  61.     [Muttusami  Ayy 
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Chap.  XV I.]     OFFENCES  AFFECTING  XHE  HUMAN  BODY.     [S$c.  30^. 


*  Thb  accused  stabbed  a  child  (his  brother's  wife)  with  a  swofd  and  lolled  her.  He  was 
ikarged  with  iiArder»  and  plea  of  insanity  was  set  up  at  the  trial.  No  motive  could  be  as- 
lipMd  lor  his  att^k  on  the  child,  in  which  he  persisted  in  the  presence  <^  other  persons ; 
cad  it  3p|>edl](d  that  he  had  been  in  the  habit  of  treating  the  child  kindly  and  affectionate- 
k«  He  was  suffering  from  fever  and  want  of  food  at  the  time,  and  the  medical  evidence 
liBiPiid  H  was  possible  thal^the  ad  was  cohimitted  under  a  sudden  attack  of  hoaiicJdal  ma- 
!  BNk  It  was  in  evidence  that  he  had  abused  some  of  his  relations  a  short  time  before,  the 
hibwoe  Mf|g  probably  ^ue  to  irritability  of  mind  caused  by  fever.  He  confessed  the  crime 
to  thi^  VilSge-Magifitrate,  and  answered  questions  put  to  him  rationallv,  but  before  the 
commltti^  Magistrate  and  the  Sessions  Judge  he  denied  that  he  had  killed  the  child.  He 
<» convicted  of  murder.  Held  that,  as  the  accused  was  not  proved  to  have  been,  by  reason 
ef  iitiBoaiidness  of  mind,  incapable  of  knowine  the  nature  of  his  act,  or  that  he  was  doing 
what  was  wr6ng  or  contrary  to  law,  the  conviction  was  right.  Qnten-Empr^ss  v.  Laksk- 
mttlk^gdu  (I.L.  R.,  10  Bom.  513)  approved.— Qubkn-Empress  v,  Vinkatasami,  I.  L.  R., 
Uifga.  459.    [Collins,  CJ.,  and  Muttusami  Ayyar,  JJ.    April  15,  1889.] 

JMTrbrb  a  orisoner  was  convicted  of  murder  on  a  confession  retracted  at  the  trial, 
e^nSbomted  by  depositions  read  under  s.  288  of  the  Code  of  Criminal  Procedure,  and  diso 
nCftcted  at  the  trial,  held  that  the  prisoner  should  not  have  been  convicted  on  such  evi- 
^kKer-QuBB^-EMPRBss  V.  Bharmappa,  I.  L.  R.|  la  Mad.  123.  [Collins,  C.J.,  and  Parker, 
J.   Oct  24,  1888.] 

Thb  accused,  who  was  a  habitual  ^an/i-smoker,  was  charged  with  the  murder  of  his 

wife  and  infant  son.    In  his  confession  he  stated  that  he  had  killed  his  wife,  because  she 

qoaflcrAled  with  htm,  and  objected  to  go  to  another  village,  when  he  proposed  a  change 

cf  hottte  on  account  of  their  poverty.    He  adhered  to  this  statement  when  placed  for  trial 

bdbce  the  Court  of  Session.    The  Sessions  Judge  treated  this  statement  as  a  plea  of 

guilty  00  the  charge  of  murder,  convicted  the  accused,  and  sentenced  him  to  death,  subject 

to  eosfimmtion  by  the  High  Court.    Held  {per  Jardine  and  Candy,  JJ.)  that  the  accused's 

sfatteijent  did  not  amount  to  a  plea  of  guilty  on  the  charge  of  mundering  his  wife,   ^e 

allqpBd  a  sadden  provocation ;  he  ought,  therefore,  to  have  been  put  on  his  trial,  in  onler 

tilltl^  Court  might  ascertain  whether  the  provocation  was  grave  and  sudden  enough  to 

pR^wrt  the  offence  from  amounting  to  murder.    Held  {per  Birdwood  and  Jardine,  JJ.) 

\  fhaika^iileM  the  accused's  habit  of  smoking  gdnjd  had  induced  in  him  such  a  diseased  state 

Iff  Biiad  as  to  make  him  incapable  of  knowing  the  nature  of  his  act  or  its  criminality,  s.  84 

!  ef  the  Indian  Penal  Code  did  not  apply  in  his  favour.    Queen-Empress  v.  Lakskman 

\&agdu{L  L.  R.,  10  Bom.  512)  distinguished. — Queen-Emprbss  v.  Sakharam  valad 

Raiiji,  I.  L.  R.,  14  Bom.  564.     [Birdwood,  Jardine,  and  Candy,  JJ.     Feb.  25,  1890.] 

■  '^Jl&i^^^"^^  struck  the  deceased  three  blows  on  the  head  with  a  stick  with  the  in. 
I  WtiiM^lBf, killing  him.  The  deceased  fell  down  seifseless  on  the  ground.  The  accused, 
bdievto^  that  he  was  dead,  set  fire  to  the  hut  in  which  he  was  lying,  with  a  view  to  remove 
aU  evidence  of  the  crime.  The  medical  evidence  showed  that  the  blows  struck  by  thft 
•oouBd  were'  not  likely  to  cause  death,  and  did  not  cause  death,  and  that  death  was  really 
!«M9id  1^  tiriuries  from  burning  when  the  accused  set  fire  to  the  hut.  Held  (Parsons,  J., 
iiMMItM)  that  the  accused  was  cmil^y  yf  at^|mjjt  fn  murder  under  s.  307  of  the  Penal 
€ddK.  Per  Arsons,  J.— The  accused  was  guilty  of  mutder  wider  s.  303  of  the  Penal 
€od&— ^ubbn-Emprbss  v.  Khandu,  I.  L.  R.7i^  00m.  I9|.  [Sargent,  C.J.,  and  Birdwood 
m  f^rwDs,  JJ.    Sep.  23, 1890.] 

Sii  511  of  the  Indian  Penal  Code  does  not  apply  to  attempts  to  commit  murder,  which 
irfr£«%mftd  CBClusively  provided  for  by  s.  307  of  the  said  Act.  A  person  is  criminally 
lasponmle  for  an  attempt  to  commit  murder  when,  with  the  intention  or  knowledge 
le^uiwlni  to  its  commission,  he  has  done  the  last  proximate  act  necessary  to  constitute 
the  completed  offence,  and  when  the  coAnpletion  of  the  offence  is  only  prevented  by 
soineCRnie  independent  of  his  volition. — Qubbn-Emprbss  v.  Niddha,  I.  L.IR.,  14  All.  38. 
StCM^ht,  J.    Aug.  5,  1891.] 

yf-^  ^  808.  Whoever,  being  under  sentence  of  trans-  Ct.  of  Ses. 

w22Sr^  for  murder  by    portation  for  life,  commits  murder,  shall  be  punished  S/SIf^^* 
with  death.  Not  bailable. 

SVeky  person,  whether  within  or  without  the  presidency-towns,  aware  of  the  commis* .Not  comp. 
iioftj9^ pr.of  ^he  intention  of  any  other  person  to  commit,  any  offence  punishable  under 
'  tl»  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate  or  po- 
of such  commission  or  intention. — Crim.  Pro.  Code  (Act  X.  of  i88a),  s.  44.  - 
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Sec.  304.]     OlfFEl^CES  AFi 

Wh^e  a  person  ander  sentc 
is  found  gailty  of  murcier  on  a  s(i 
•  be  passed  on  him  according  to  s.  3 

SHAMONTO  aliiH  OtEJOBOR,  I9  V 

Ct.ofScs.  804.  Wbocver  commits 

Cognizable.        Punishment  for  culpabhi  ho-     be 

•      kwTmVi       micide  not  amounting  to  mur-  •  me 
Not  Dailabie.     j_. 

Notcorop.     ^'  ten 

the  act  by  ybicb  the  death  is  c 

or  of  causing  such  bodily  ioji 

meiit  of  either  description  foi 
.  JlL^  fine, or  with  both,  If  the  act  is 
^  yj^^p^  death,  but  without  any  intent 

as  h  Hkely  to  cause  deatR^ 

CHARG£.-J-That  you,  on  or  a 
pable  hdmicide  not  amounting  tc 
committed  an  offence  punishable 

•  cognizance  of  the  Court  of  Sessic 
Sch.  v.,  Form  XXVIII.  (II.). 

EvBRY  person,  whether  with 

*  sion  of  I  or 'of  the  intention  of  ai 

s.  304  of.  the  Penal  Code,  shall  fc 

Hce«ofiice'r  of  such  commission  o 

The  two  prisoners  having  e 
hating  sexual  interGOurse  with  tl: 
HM  that  the  very  grave  provo< 
from  murder  to  culpable  homknd 
^LiR,  I  W.  R.  17.     [Kemp  an<] 

To  convict  a  prisoner  of  bei 
micide  not  amounting  to  murdei 
mon  with,  and  took  part  in  the  ill 
Ali,  1  W.  R.  20.    [Loch  and  Gl 

The  prisoner,  having  struci 
his  hand  at  the  time  for  abusing 
amounting  to  murder,  and  not  of 
jnd  Glover,  J  J.     Nov.  11,  1864. 

•  An  unpremeditated  assault  { 
in  the  heat. of  passion  upon  a  su 
provocation  or  committed  the  fii 
the  Penftl  Code.— Quebn  v.  Za 

•     I864.]- 

A  CAPITAI,  sentence  mitiga 
Auence  Of  provocation  caused  1 
Bhbkye  alias  Shkik  Anssr,  I  ' 

'Tfus  Ending  of  a  jury  that,  al 
murder,  not  because  it  fell  unde 
cused  had  no  object  in  killing  h 
victtOR  of  colpable  homicide  m 
W.  R.  50.     [Glover,  J.    Dec.  j 

When  there  is  neither  inte 

'        in  an  assauH  will  or  can  cause  c 

to  murder,  but  gPievous  hurt. — ' 

39.    [Kemp  and  Glover,  JJ,     M 

What  is  necessary  to  brin, 

«       Penal  Code,  so  as  to  change  th< 

— QuKEN  9.  Akal  Mahomed,  2 
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iy  of  9trikingf1he  4ec^a^,with 

ther  ^orda«  guilty  of  murder'^ 

mpuatins  to  murder.    Case  re- 

V.,  BpriaBazikur,3  W.*R.38; 

ime  from  murder  to  culpable 
D  Elim,  3  W.  R.  40.      [Kemp 

rty  was  killed.  The  prisoners, . 
?rty,  were  acquitted  by  the  jury 
:  the  prisoners,  not  being  legally* 
being  rioters  or  members  of  an, 
lode. — QiJREN  V,  MiTTO  Singh, 
(6s.] 

)rs),  in  whieh  the  Shikdars  at- 
ightof  retakirfg  their  own  pro- 
^ikdars  were  convicted  of  cul- 
kS  to  the  Mollabs,  Loch,  J.»  was 
ievous  hurt ;  while  the  majority. 
:onferred  by  s.  lot,  Penal  Code^ 
caused  their  assailant  any  harm  - 
[Loch,  Kemp,  andSeton-Karr, 

mounting  to  murderi  each  sup- 
I  death.  In  the  absence  of  such- 
"i^^nce  of  causing  grievous  hurt, 
d  Glover,  JJ,    Nov,  ip,  iSa^-l 

• 
,n  be  no  conviction  for  culpable 
ssion  to  give  notice  of  an  oflfence 
JEBN  V'  Ram  Ruchea  Singh, 

.]     '        ■;  •      . 

>le  homidde  not  amounting  to 
IS  caused  was  undoubtedly  done 
ly  to  cause  death,  the  conviction 
ing,  anda  new  trial  ordered. — - 
on-Karr,  JJ.  Dec,  5,  1865.] 

on  to  justify  a  conviction  of  cul- 
)thers,  who,  finding  the  deceas^ 
the  effects  of  which  itl-treatment 
np,  J.     Dec.  22,  ifi65.] 

ts  himself  to  emasculation  per- 
is way,  and  dies  from  the  injury, 
licide  not  amounting  to  murder, 
d  Campbell,  JJ.    Jan:  13,  1866.] 

nding  to  take  his  life,  and  if  the 
ion  to  cause  such  injury  as  was 
»eal,  if  the  High  Court  deems  a 
the  conviction,  aj;id  order  a  new 
.  R.  41.    [Seton-Karr  and  Mac- 

I,  intention  to  cause  death  is  re- 
ars, in  the  heat  of  discovery  of 
rife,  and  witHbut  the  use  of  any 
an  assault  on  the  deceased,  who 
tted  was  culpable  homicide  not 
42.   [Norman  and  Campbell,  J  J . 
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CfeAF.  XVL]      OFFENCES  AFFECTING  THE  HUMAN  BODY.     [Sic.  304.        \ 

'  In  a  cftse  of  culpable  homicide  not  amounting  to  murder,  it  was  held  that,  though  flie 
oeeaaioB  mi|^  Save  been  one  in  which  the  prisoner  was  justified  in  meeting  force  by  force, 
stiii»  as  he  inflictej  a  blow  which  he  must  have  known  was  likely  to  cause  death,  he  had 
iiraadod  hi/pghtof  private  defence  with  reference  to  cl.  4,  s.  99  of  the  Penal  (Sode.— 
OoaaM  «t.  Fu2ZA  Mbeah  alias  Fuzza  Mahombd,  6  W.  R.  89.  [Kemp  and  Markby,  JJ. 
Dec  %'%  1866.]  • 

Thb  prisoner  was  convicted  and  sentenced  separately  for  culpable  homicide  not 
amoanthig  to  murder,«nd  for  being  a  member  of  an  unlawful  assembly.  The  two  offences, 
however,  peing  hel<!f  to  be  one  (the  latter  being  only  part  of  the  evidence  of  the  former), 
die  conviction  and  sentence  for  the  second  offence  were  quashed. — Qukbn  v.  Rubbrroolah, 
7  W.K.  13.  [Norman  and  Seton-Karr,  JJ.  Jan.  16,  1867.]  Dissented  from  in  Queen  v« 
BmgMnd,:^  N.-W.  P.  174. 

A  CONVICTION  on  a  charge  of  causing  the  disappearance  of  evidence  of  an  offence, 
wludi  amounted  to  culpable  homicide  not  amounting  to  murder,  may  be  good,  though 
tMe  be  00  proof  of  who  committed  the  culpable  homicide. — Quben  v,  Muddun  Mohun 
Boi»i  7  W.  R^2a.    [Kemp  and  Markby,  JJ.    Jan.  26,  1867.] 

Wrbrb  a  man  suddenly  cut  his  wife's  throat,  it  was  held  that,  in  order  to  establish 
that  the  act  vms  not  done  under  grave  provocation,  so  as  to  bring  the  case  under  excep.  i 
of  &  300  c^  the  Penal  Code,  it  is  not  sufficient  to  state  that  the  deceased  ceased  abusing 
the  prisoner  then,  but  it  is  necessary  to  show  what  interval  elapsed  between  the  time  when 
the  debased  ceased  to  speak  and  the  instant  when  the  prisoner  attacked  her. — Quebn  v, 
NOKOL  NuBHVO,  7  W.  R.  27.    [Norman  and  Seton-Karr,  J  J.    Feb.  4,  1867.] 

Causing  death  by  braadine  a  thief  without  the  knowledge  that  the  act  was  so  imme- 

•  diately  dangerous  that  it  Would,  in  all  probability,  cause  death,  or  such  bodily  injury  as 
was  likely  to  cause  death,  is  punishable  under  s.  304  of  the  Penal  Code  as  culpable  homi- 
cide not  amounting  to  murder. — Qubbn  v.  Khbdum  Missrr/  7  W.  R.  54.  [Norman  and 
Seton-Karr,  JJ.     April  8,  1867.] 

Pboof  of  motive  «r  previous  ill-will  js  not  necessary  to  sustain  a  conviction  for  Mur- 
der |p  a  case  where  a  person  is  coolly  and  barbarously  put  to  death. — Queen  v.  Jaichand 
M ncDLB,  7  V;.  R.  60.     [Seton-Karr,  J.    April  29,  1867.] 

In  ^case  of  riot,  in  which  a  man  was  killed,  the  whole  of  the  members  of  the  unlawful 
asaembly,  as  well  the  victorious  as  the  worsted,  were  held  equally  guilty  of  culpable  homi- 
cide not  amounting  to  murder. — Qubbn  v,  Mana  Singh,  7  W.  ^R.  67.  [Kemp  and 
Glover,  JJ.     May  7,  1867.] 

Whbrb  a  person  snatches  up  a  log  of  heavy  wood,  and  strikes  another  with  it  on  a 
vital  part  with  so  much  force  and  vindictiveness  as  to  cause  that  other  person's  death  al- 
■iQBt  oa  the  spot,  the  act  must  be  held  to  have  been  done  with  the  knowledge  that  it  was 
Uk^  to  cause  death  ;  but,  if  done  without  premeditation  in  the  heat  of  passion  on  a  sud- 
dea  quarrel,  the  offence  committed  is  culpable  hpmicide  not  amounting  to  murder.— 
QuBBM  V,  Raj  00  Ghosb.  7  W.  R.  70.    [Jackson  and  Hobhouse,  J  J.    May  20,  1867.]  ^ 

Explanation  of  the  difference  between  murder,  culpable  homicide  not  amounting  to 
murder,  and  grievous  hurt— Queen  v.  Madur  Jolaha,  8  W.  R.  28.  [Loch,  J.  June 
a7»«»S70 

*  Whbrb  the  accused,  whose  property  had  frequently  been  stolen,  went  out  with  a 
latibi  to  watch  his  property,  and  with  the  lathi  struck  a  thief,  who  died  from  the  effects 
of  Ae  blows,  it  was  held  (having  regard  to  the  nature  of  the  injuries  inBicted,  and  to  the 
rtihtfiqucot  conduct  of  the  accused)  that  the  case  did  not  fall  within  the  4th  exception 
to  lb  $0,  and  that  the  prisoner  was  not  guilty  of  culpable  homicide  not  amounting  to 
mmder,  but  was  protected  by  ss.  97  and  104  of  the  Penal  Code,  and  had  not  exce^ed 
thela^  right  of  private  defence  of  property . — Queen  v.  Mokbb,  12  W.  R.  15.  [Nor- 
maa  and  Jackson,  JJ.    June  28,  1867.]  «* 

«  A  prisoner's  confession  must  be  taken  in  its  entirety.  Where  a  prisoner  confessed 
that  be  did  not  suspect  his  wife's  fidelity ;  that  he  left  home  on  business ;  that  on  his  re- 
ten  be  taw  what  convinced  him  of  his  wife's  infidelity  ;  and  that,  maddened  at  the  sight,  ^ 
beldiled  both  her  and  her  paramour,  held  that  he  was  guilty  of  culpable  homicide  not 
amovating  to  murder,  and  that  the  case  was  one  in  which  he  ought  to  be  treated  With 
lenitj.— Qubbn  v.  Sheikh  Boodhoo,  8  W.  R.  38.  [Kemp  and  Glover,  JJ.  July  9, 1867.] 
«   Culpable  homicide  is  not  murder  unless  the  case  comes  expressly  within  the  provi. 

•  sions  of  cl.  I,  2,  3,  or  4  of  s.  300  of  the  Penal  Code.     Under  s.  299,  an  offence  may  toount  ^ 
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onl^  to  culpable  homicide,  not  murder,  aki 
are  applicable  to  the  case.  An  express. fin 
not  fall  under  any  of  the  clauses  of  s.  300 
after  silth  an  acquittal,  the  High  Court  ca 
of  Revision,  look  at  the  evidence  for  the  pv 
ing  the  prisoner  of  murder.  There  had  b 
some  members  of  one  party  (A)  weie  charj 
party  (B),  and  some  members  of  the  other 
hurt  to  the  leader  of  (A).  Neld  that  the  1 
milted  for  trial  separatdy,  and  that  the  Ma 
9f  party  (A)  and  of  party  (B)  for  trial  all 
one  common  object. — Quben  v.  Sheik  I 
[Peacock,  C.J.,  and  Loch,  Bayley,  Kem 
July  27,  1867,] 

In  charging  a  jury  on  the  point  of  pro 
should  tell  the  jury  that,  to  bnng  the  case 
the  prisoner  must  have  been  deprived  of  th 
vocation ;  that  there  ought  to  have  been  si 
that  the  provocation  was  not  voluntarily  p 
harm. — Queen  v,  Gunesh  Luskur,  9  W. 

To  p^ve  an  accused  the  benefit  of  exo 
shown  distinctly,  not  only  that  the  a^  was 
took  away  from  the  person  doing  it  all  coi 
an  adequate  cause. — Queen  v.  Huri  Girh 
and  Glover,  J  J.    Aug.  7,  1868.] 

AccussD  was  out  in  the  jungles  with 
deceased,  the  former  interfering  to  preven 
cattie-trespass.  Deceased  thereupon,  with  i 
any  1>articular  aim,  but  lowering  the  muzz 
death  ultimatelv  resulted  from  the  woun( 
legal  exercise  of  the  right  of  private  defen 
he  should  fire ;  he  had  only  to  stand  back^ 
accordingly  that  the  accused  was  rightly  ( 
to  murder. — Crown  t;.  Kurrbbm  Buksh, 

Certain  persons,  whom  the  accused, 
drowned  by  the  sinking  of  a  boat.  Held  < 
not  be  convicted  of  culpable  homicide  not 
show  that  he  acted  with  the  knowledge  tha 
in  the  terms  of  s.  299  of  the  Penal  Code, 
that  Code  of  negligently  conveying  pers< 
unsafe.— /n  re  Magbnbb  Bbhara,  ix  W 

The  wife  of  the  prisoner  had  been  foi 
tive  physician,  who  alleged  that  her  preser 
tain  incantations.  The  prisoner,  armed  v 
house,  saw  his  wife  being  actually  violate< 
roof,  and  struck  deceased  with  his  sword  in 
Held  that  the  prisoner's  conviction  for  mu 
mitted  vras  culpable  homicide  not  amount 
3  B.  L.  R.,  A.  Cr.,  33.     [Norman  and  Jacl 

In  chargln|[  a  jury  in  a  case  of  culpal 
should  call  upon  the  jury  to  state  which  d 
the  accused  to  have  committed,  s.  304  < 
ments  for  that  offence.-  Where  the  Judg 
High  Court  held  that  the  conviction  wa 
Queen  v.  Ameer  Khan,  12  W.  R.  35  ;  6 
July  22,  1869.3 

•  To  take  the  offence  of  homicide  ou< 
and  sudden  provocation,  the  act  must  be  dc 
control  by  the  grave  and  sudden  provocati 
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# 
Bty|«pd  dbare  nils  time  to  oobl.  it  is  murder.— Queen  it.  Ya^in  Sheik, 
.  R.,  A.Cr.,6.    [Loch  Md  Oiover,  Jj.     Not.  33,  186^] 

(ions  Jadge  to  a  charge  of  mard^r,  the 
lea  of  that  cbarg«,  or  proceed  to  try 
convict  the  accused  of  culpable  ho- 
5  the  accused  did  not  plead  guilty, 
and  1 02  of  the  Penal  Code,  that  on 
apprehension  of  danger  to  himself 
d  that,  therefore,  the  nght  of  private 
lot  taken  out  of  the  category  of  mur* 
le  Penal  Code.*-QuEEN  v  Gobadur 
kson  and  Glover,  JJ.    April  6,  idja] 

e  prisoners  for  tlie  purposed  cutting 
d  time  to  complain  to  the  police,  in- 
icunboo,  from  tlie  effects  of  which  be 
e  prisoners  under  ss.  148  and  304  oi 
n  the  facts  of  the  case  (and  following 
ble  possession  of  their  property,  and 
:eea  the  right  of  private  defence  of 
jrt  accordingly  directed  an  acquittal. 
9 ;  6  B.  U  K.,  Ap.,  9.    [Kemp  and 

in  a  case  of  culpable  homicide  not 
on  to  the  two  clajses  of  the  culpable 
tiie  High  Court  considered  that  the 
n,  and  sentenced  the  accused  to  the 
r.  KALicRUftN  Dass,  is  W.  R.  17 ;  6 

1, 1871.3  ^  : 

as  to  cause  his  death,  and  the  Assist- 
ras  in  the  shape  of  chastiseiiient,  stich 

convicted  the  accused  under  s.  304A 
Honer  had  no  jurisdiction  in  the  case, 

trial  before  the  Sessions  Couit  on  a 
\n\n  V.  MussAMUT  An€k>i>  Koonwue 
f  J.    June  a6,  1872.] 

king  her.  The  Sessions  Judge  found 
king,  but  acquitted  of  culpable  homi- 
ner  must  have  known  to  be  likely  to 
:i.ng  of  culpable  homicide  not  amoornt-^ 
er  fhe  act  was  done  with  the  intention 
oath.  The  Sesstons  Judge  ccmricted 
rash  act.  Htld  that  the  section  was 
ulpable  negli^nce  "  di5tlngui9iied.<^ 
).  R.  1 19.  f HoUoway  and  Kioderaiey, 

circumstances  provided  fdr  in  s.  300, 
;  must  be  sudden  as  well  as  grave ;  and 
^ntiriue  in  order  to  benefit  a  man  who 
cation. — Queen.  V.  Bechoo  Saot,  19 

riy  deal  with  cases  in  wiifch  a  sealence 
i  being  punished  if  they  allowed  him 
itly,  in  fuvtherance  of  a  pUui  arranged 
a  village  for  the  capture  of  an  outlaw, 
lursuance  thereof  killed  him  while  en- 
nitted  came  under  tAe  third  exception 
de  not  amounting  to  murder.^QuEEN 
IJ.     May  2,  1873.] 

lat  he  died.    One  hundred  and  forty- 
!  ^f  tqpanitel  bibws  Were  found  on  the' body  of  the  deceased ;  and  several  of  his 


y/a. 
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ribs  were  broken.  Held  that  s.  304A  of  the 
stances  of  the  case,  and  that,  taking  the  oflf( 
still  come  under  s.  304.— Queen  v,  Man,  5 

In  a  case  in  which  the  accused  caused  t 
officer  who  held  the  post-mortem  examinatic 
of  the  spleen,  but  the  Civil  Surgeon  said  th 
formed.  The  accused  having  been  convictc 
six  months'  rigorous  imprisonment  by  the  I 
that  the  accused  ought  to  have  been  commit 
homicide,  but  recommended  that  the  High  < 
been  passed  to  one  of  sufficient  severitv  to  1 
could  not  deal  with  the  case  in  the  mode  suj 
Procedure  (Act  X.  of  1872),  corresponding 
<Act  X.  of  1882),  the  Court  annulled  the  co 
rected  that  the  accused  should  be  committer 
micide  and  of  grievous  hurt. — Queen  «.  Hu 
JJ.    Sep.  19,  1873.] 

In  a  case  in  which  the  accused  was  tried 
causing  grievous  hurt,  the  jury  acquitted  hin 
counts.  This  verdict  was  recorded  by  the  S 
263,  Code  of  Criminal  Procedure  (Act  X.  o 
of  Criminal  Procedure  (Act  X.  of  1882),  qu 
»  verdict,  and  the  jury  eventually  intimated  t 

Sessions  Judge  differed  from  the  6rst  verdic 
verdict,  he  doubted  whether  he  could  accept 
the  High  Court  under  s.  263.  Held  that  s 
There  could  be  no  verdict  delivered,  and  no 
questions  put  Dy  the  Sessions  Judge  to  the  j 
the  answers  of  the  jury  that  their  findings  of 
been  one  of  guilty  on  the  charge  of  muxSer, 
verdict  of  the  jury  as  the  verdict  of  guilty  of 
to  the  Sessions  Judge  to  enable  him  to  do  th 
ed.  It  is  only  when  it  is  necessary  in  order 
is  that  a  Judge  is  justified  under  s.  263  in  pi 
TiRAM  Mandal,  21  W.  R.  I.    [Phear  and  ^ 

Where  a  prisoner  was  charged  under  s 
a  verdict  of  guilty  under  s.  335,  held  that  he 
guilty  of  the  offence  described  in  s.  322  witli 
^confine  the  punishment  within  the  limits  s 
*Agoori,  23  W.  R.  61.    [Jackson  ancl  McDo 

Where  it  appeared  in  the  case  of  a  per 
from  a  severe  blow  from  a  stick  in  the  midsl 
of  further  violence,  finding  a  knife  at  hand, 
wound  which  caused  the  death  of  the  decee 
accused  was  guilty,  under  the  Penal  Code,  s 
murder.— Queen  v.  Somiruddin,  24  W.  R. 

Where  the  prisoner  knocked  his  wife 
her  two  or  three  violent  blows  on  the  face  w 
blood  on  the  brain,  and  she  died  in  consequ( 
wards,  held  Aat,  there  being  no  intention  tc 
sufficient  in  the  ordinary  course  of  nature  t 
prisoner  was  not  murder,  but  culpable  homi 
VINDA,  I.  L.  R.,  I  Bom.  342.     [Kemball  an< 

In  the  course  of  a  trivial  dispute,  the  ac 

back,  which  caused  him  to  fall  to  the  road  b 

•  falling,  the  deceased  sustained  an  injury  fn 

death  on  the  fifth  day  after.    Held  that,  on 

*        offence  described  in  s.  304A  of  the  Penal  C 

to  murder,  because  there  was  no  likelihoo 

t  i 
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^sa^pied  causing  of  it. — Reg.  v.  Acharjya,  I.  L.  R  ,  i  Mad.  224.  [Holloway  and  Innes, 
1}.    Jan.  19,  i8f7.] 

UNDsa  9.  a86^f  the  Code  of  Criminal  Procedure  (A6t  X.  of  1872),  correspending  * 

«kb  8.  376  ot^he  new  Code  of  Criminal  Procedure  (Aa  X.  of  1882),  the  High  Court,  to 
«tieh  %  reference  is  made  bv  a  Court  of  Session  for  confirmation  of  a  sentence  of  death 
MItOQViction  of  murder,  csmnot,  in  the  absence  of  an  appeal,  alter  the  conviction  to  one 
flf  ctlpable  homicide  not  amounting  to  murder  if  it  be  of  opinion  that  tke  evidence  does 
Mt  Mabttsh  the  formvir  but  the  latter  offence.  It  must  order  a  new  trial  for  that  purpose. 
Where  the  prisoners  were  tried  on  two  charges  of  murder  and  culpable  homicide  not 
WKMUitin^to  murder,  and  the  opinion  of  the  assessors  was  taken  on  both  charges,  but 
tib  Soitions  Judge,  being  of  opinion  that  the  evidence  established  the  former  charge,  re- 
«OnU  a  conviction  and  sentence  for  murder  only,  the  High  Court,  being  of  opinion,  on 
a  rdbltfice  under  s.  287  of  A£t  X.  of  1872  (corresponding  with  s.  374  of  A^  X.  of  1882), 
Aat  6ie  offence  proved  was  culpable  homicide  not  amounting  to  murder,  did  not  order  a 
iMVirial  ab  initio^  but  directed  the  Sessions  Judge  to  complete  the  trial  by  recording  ^ 
in^ng  on  the  second  charge  of  culpable  homicide  not  amountins^  to  murder. — Rbg.  v. 
BalKa  bin  D^dapa,  I.  L.  R.,  t  Bom.  &yi.    [Melvill  and  Kemball,  JJ.    April  26, 1877.] 

Whbrb  death  has  resulted  from  a  violent  attack,  the  Magistrate  is  bound  to  commit 
to  the  Court  of^Session  on  a  charge  of  culpable'  homicide  not  amounting  to  murder.  Con- 
vfetioB  of  grievous  b«rt  is  contrary  to  law. — In  the  Matter  of  Gopinath  SuaHa,  i  C. 

yL  141.     [Markby  and  Prinsep,  JJ.    Sep.  6,  1877.]  //^ 

^   A  SNAKE-CHARMER  exhibited  in  public  a  venomous  snake,  whose  fangs  he  knew  had  l^f^'   '^A 

■si  baen  extracted;  and  to  show  his  own  skill  and  dexterity,  but  without  any  intention  \      f*      n 

il^baae  barm  to  any  one,  placed  the  snake  on  the  head  of  one  of  the  spectators.    The  l/L/^  A>^v2 

Iftclator  tried  to  push  off  the  snake,  was  bitten,  and  died  in  consequence.    Held  that  the  d,  iLv* 
taakadiarroer  was  guilty,  under  s.  jOAof  the  Penal  Code,  of  r^jJ|g^^hfljg|gjj||^j^Qt^^P'*^^   'X^ 

jgiftlff^fpg  to  murder,  and  i^t^merei^Tjffiaasing  death  by  negligence^Bionencepunisn-  mJ^iA 

^aMa  mdaf  s.  jbi^^I^-EmprI^  v.  Gonesh  Doobey,  I.  L.  R.,  5  Cal.  351 ;  4  C.  L.  R.  550.  °i/^^*'^^\^ 
(lM>o«ell  and  Broughton,  JJ.    July  28,  1879] 

Whskb  a  mother  abandoned  her  child,  with  the  intention  of  wholly  abandoning  it, 
badkROwipg  that  such  abandonment  was  likely  to  cause  its  death,  and  the  child  died  in 
Poaaaquence  of  the  abandonment,  held  that  she  could  not  be  convicted  and  punished  under 
a.  304  and  also  under  s.  317  of  the  Penal  Code,  but  s.  304  only. — Empress  v.  Banni, 
i*  L.  R.,  a  All.  349.     [Straight,  J.    Aug.  4,  1879.] 

Where  a  person  hurt  another,  who  was  suffering  from  spleen-disease,  intentionally, 
lul  ifitliout  the  intention  of  causing  death,  or  causing  such  bodily  injury  as  was  likely 
la  tmti$  death,  or  the  knowledge  that  he  was  likely  by  his  act  to  cause  death,  and  by  his 
i(t  cJkapai  the  death  of  such  other  person,  held  that  he  was  properly  convicted  under  s* 
al  die  Penal  Code  of  voluntarily  causing  hurt. — ^^mpress  v.  Fox,  I.  L.  R.,  2  AIL  522, 

\  C.J.    Dec.  16,  1879.] 
B  VOLUNTARILY  caused  hurt  to  N,  who  was  suffering  from  spleen-disease,  knowing 
"  to  be  likely  to  cause  grievous  hurt,  but  without  the  intention  of  causing  death;  or 
such  bodily  injury  as  was  likely  to  cause  death,  or  the  knowledge  that  he  was 
/  his  act  to  cause  death,  and  caused  grievous  hurt  to  N,  from  which  N  died« 
tbi^  B  oaght  not  to  be  convicted  under  s.  304A  of  the  Penal  Code  of  causing  death 
If  aagfigeoce,  but  under  s.  325  of  that  Code  of  voluntarily  causing  jg^ievous  hurt.— 'Em- 
a.  P'Brisn,  I.  L.  R.,  2  All.  766.    [Stuart,  &  J.,  and  Spankie,  J.    Mar.  6,  1880.] 

WinutE  daath  results  in  a  fight  between  two  bodies  of  men  deliberately  fighting  to- 
W«  greater  proportion  of  the  men  composing  both  sides  being  armed  with  deadly 
iMaipoM^nd  it  being  further  apparent  Trdln  the  evidence  that  the  man  slain  was  an  adult, 
Mi-tlMI  no  unfair  advantage  was  taken  by  the  one  side  or  the  other  during*the  fight,  the 
•Ama  ooanmitted  is  culpable  homicide,  but  does  not  amount  to  murder. — Samsherb 
Ihm  «.  Empress,  1.  L.  R.,  6  Cal.  154 ;  7  C.  L.  R.  158.  [White  and  Field,  JJ.  July  31, 
188013    Centra,  Empress  y,  Rohimuddin,  4  C.  L.  R,  285. 

0il'S  certain  evening,  M,  a  common  workman,  saw  N  committing  adultery  with  his 
M^1iife»  and  on  the  following  morning,  while  labouring  under  the  excitement  provoked 
MfflMraiisconduct,  came  upon  them,  eating  food  together,  while  his  wife  had  neglected  - 
IgpyilJii  food  for  M.  M  took  up  a  bill-hook,  and  killed  N  on  the  spot.  Held  that,  if 
laeted  the  subsequent  conduct  of  N  and  his  wife  with  their  misconduct  of  the  pre- 
availing,  and  regarding  it  as  implying  an  open  avowal  of  their  criminal  relations 
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which,  under  the  circumstances,  he  might  have  done,  the  provocation  was  suffictentlyfikve 
and  sudden  to  deprive  him  of  self-control,  and  to  reduce  the  offence  froiti  murder  to  cul- 
pable homidlde  not  amounting  to  murder. — Boya  MunigadO  v.  Reg.,  I.  L.  R.,3Mad.33. 
[Innes  and  Muttusami  Ayyar,  JJ.     April  20,  i88i.l  ^* 

Where  a  person  struck  another  a  blow  which  caused  de^th,  without  any  inteatiopof 
causing  death,  or  of  causing  such  bodily  injury  as  was  likely  to  cause  death,  or  the  lawwr- 
ledge  that  he  was  likely  by  such  a6l  to  cause  death,  but  with  the  intention  of  causing  griev- 
ous hurt,  held  that  the  offence  of  which  such  person  was  guilty  wasti^t  the  offence  ofOuiS' 
ing  death  by  a  rash  a6l,  but  the  offence  of  voluntarily  causing  grievous  hurt.  J^idam^H 
Nagabhushanam  (7  Mad.  H.  C.  R.  1 19),  Queen  v.  Pemkoer  (5  N.-W.  P.  38),  QuSnt  v.Umh 
(S  N.-W.  P.  235),  EfMpress  v.  Ketabdi  Muiidul  (I.  L.  R.,  4  Cal.  764),  Empress  v.  Fox 
(I.  L.  R.,  2  All.  522), and  Empress  v.  O'Brien  (I* L.  R.,  2  All.  766}, followed.  •The offences 
of  murder,  culpable  homicide  not  amounting  to  murder,  and  causing  death  by  araali'Qr 
negligent  a6l,  distinguished. — Empress  v.  Idu  Beg,  I.  L.  R.,  3  All.  776-  [Stralf^t,  J. 
Aug.  12,  1881.]  ^ 

'An  accused  person,  in  answer  to  a  charge  of  murder,  stated  that  hft  had  killA  Ui 
wife,  but  that  he  had  done  so  in  consequence  of  his  having  discovered  her  in  an  9&  td 
adultery  on  the  previous  day.  Held  that  such  a  statement  did  not  amoant  to  a  ple»  of 
guilty  on  the  charge,  and  that  it  was  the  duty  of  the  Court  to  try  whether  the  provocatioa 
therein  disclosed  was  sufficiently  grave  and  sudden  to  reduce  the  oflfAice. — Netai  Lu9KAt 
V,  Queen-Empress,  I.  L.  R.,  11  Cal.  410.     [Field  and  Beverley,  JJ.     Mar.  25,  1885.] 

Upon  the  trial  of  a  person  charged  with  the  murder  of  his  wife,  it  was  prov«d  tloft 
the  accused  had  entertained  well-founded  suspicions  that  his  wife  had  formed  a  i^nmod 
intimacy  with  another  person  ;  that  one  night  the  deceased,  thinking  that  her  husband «M 
asleep,  stealthily  left  his  side;  that  the  accused  took  up  an  axe  and  followed  her,  |6m4 
her  in  conversation  with  her  paramour  in  a  public  place,  and  immediately  kilMiMV; 
/Jifld  that  the  a6t  of  the  accused  constituted  the  crime  of  murder,  the  facts  not  alMwIf 
'^  grave  and  sudden  provocation  "  within  the  meaning  of  s.  300,  ef  cep.  i,  of  the  PeoftlCode, 
so  as  to  reduce  the  offence  to  culpable  homicide  not  amounting  to  murder.  Quemt  Mm* 
press  V.  Damarua  (Weekly  Notes,  1885,  p.  197)  distinguished  by  Straigibt,  OftfL.  CJ,— 
QufiEN-EMPRESS  V.  MoHAK,  I.  L.  R.,  8  AH.  6,'!2.  [Straight,  Offg.  C.J.,  and  BvoSutfUit]* 
June  26,  1886.] 

An  accused  person  was  convicted  of  culpable  homicide  not  amounting  to  B^urfo  in 
respect  of  the  widow  of  his  cousin,  who  lived  with  him.  The  evidence  showed  tha(t  the 
accused  was  seen  to  follow  the  deceased  i(ft  a  considerable  distance  with  a  gaodftA  QC 
chopper,  under  circumstances  which  indicated  a  belief  on  his  part  that  she  was  goin^  to 
keep  an  assignation,  and  with  the  purpose  of  detecting  her  in  doing  so.  He  found  bor  to 
the  act  of  connection  with  her  paramour,  and  killed  her  with  the  chopper.  HM.  that  tiie 
conviction  must  be  altered  to  one  oi  murder,  as  the  accused  went  deliberately  in  5ear^ 
of  the  provocation  sought  to  be  made  the  mitigation  of  his  offence,  and,  under  tiM  Cir- 
cumstances disclosed,  it  could  not  be  said  that  he  was  deprived  of  self-control  by  frave 
and  sudden  provocation.  Queen-Empress  v.  Damarua  (Weekly  Notes,  1885,  p.  igjf  mti 
Queen-Empress  v.  Mohan  (1.  L.  R..  8  All.  622}  referred  to. — Quebn-Emprbss  «.  LOCMAII, 
I.  L.  R.,  8  All.  635.     [Straight,  C.J.,  and  Mahmood,  J.     Aug.  2,  1886.] 

Subject  to  the  other  provisions  of  the  Criminal  Procedure  Code,  s.  a8  giv^  povet 
to  the  High  Court  and  the  Court  of  Session  to  try  any  offence  under  the  Penal  Code; and 
the  provision  it  contains  as  to  the  other  Courts  does  not  cut  down  or  limit  the*jmisdic- 
tion  of  the  High  Court  or  the  Court  of  Session.  Three  persons  were  jointly  odmNKttsd 
for  trial  before  the  Court  of  Session,  two  of  them^being  charged  with  culpable  hoialdde 
not  amounting  to  murder  of  J,  and  the  third  with  abetment  of  the  offence.  At  ^ke  trid, 
the  Sessions  judge  added  a  charge  against  all  the  accused  of  causing  hurt  to  C,  and  C6NI* 
victed  them  upon  both  the  original  charges  and  the  added  charge.  The  assattk  npoft  C 
took  pface  either  at  the  same  time  as,  or  immediately  after,  the  attack  w'hich  resulted  ht^ks 
death  of  J.  Held  that  the  case  did  not  come  within  the  terms  ois.  226  of  theCrin^lQid  PkO* 
cedure  Code  (Ac^  X.  of  1882),  and  the  adding  to  the  charge  was  an  irregularity  wbtdi  was 
not  covered  by  ss.  236  and  237,  those  sections  having  no  application  to  such  a.8fettefif 
.  things  ;  but  that,  inasmuch  as  the  Sessions  Judge  was  addressed  by  the  pleader  wbbff* 
peared  for  the  accused,  and  heard  all  the  objections  raised,  and  witnesses  mt|rli|  ka«» 
been  called  for  the  defence  upon  the  added  charge,  the  provisions  of  s.  537  were  M^l^ 
cable  to  the  case.    Held  also  that  the  Sessions  Judge  had  power^  under  s.  aSof  UwQid% 
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tolnr  the  charge,  assuming  that  he  had  power  to  add  it. — Qoien*Empre8S  v.  Kharga, 
I.  L  R.,  8  All.  #65.     [Edge,  C.J.     Aug.  30.  1886.] 

Thb  prboner^a  full-developed  adult  man,  was  charged  with  causing  the  death  of 
his  wife,  a  giU  aged  about  1 1  years  and  3  months,  who  had  not  attained  puberty.  The 
dc^th  i|ra9  caused  by  hcemorrhage  from  a  rupture  of  the  vagina  caused  by  the  prisoner 
faaviof  sexual  intercourse  W\th  the  girl.  For  the  defence  it  was  alleged  that  he  had  had 
sexoaT  intercourse  with  the  girl  on  several  previous  occasions  without  injury  to  her, 
aodtbere  were  circumttances  in  the  case  which  showed  that  this  was  possible,  and  even 
not  improbable,  thod^h  the  medical  evidence  was  to  the  effect  that,  if  such  intercourse  had 
pieTtoiisIy*taken  place,  the  penetration  was  probably  not  so  complete  or  with  so  much 
•ezMal  vigour  as  on  the  occasion  when  the  injury  was  caused.  The  medical  evidence  was 
farther  to  th^ effect  that  the  girl  had  not  attained  puberty,  and  was  immafure,  and  wholly 
nnfit  for  sexual  intercourse ;  that,  under  such  circumstances,  sexual  intercourse  between 
the  prisoner  and  the  girl  was  likely  to  be  dangerous  to  her,  and  to  cause  injuries  more  or 
less  «erious  according  to  the  degree  of  penetration  effected.  The  prisoner  was  charged 
withjfl)  culpable  homicide  not  amounting  to  murder  under  s.  304  of  the  Penal  Code ; 
(i)  causing  deafh  by  doing  a  rash  and  negligent  afl  under  S.304A;  (c)  voluntarily  causing 
grievous  hurt  under  s.  325;  and  {d)  causing  grievous  hurt  by  doing  an  aft  so  rashly  or 
negligently  as^  endanger  human  life  or  the  personal  safety  of  others  under  s.  338.  Held 
that,  m  such  a  case,  \yhen  the  girl  is  a  wife  and  above  the  age  of  10  years,  and  when,  there- 
fore, the  law  of  rape  docs  not  apply,  it,  by  no  means,  follows  that  the  law  regards  the  wife 
as  a  thing  made  over  to  be  the  absolute  properly  of  her  husband,  or  as  a  person  outside 
the  protection  of  the  criminal  law ;  that  no  hard-and-fast  rule  can  be  laid  down  that 
sexual  intercourse  with  a  girl  under  a  Certain  age  must  be  regarded  as  dangerous  and  * 

puDisbable,  or  over  that  age  as  safe  and  right,  but  that  each  case  must  be  judged  accord- 
log  to  its  own  individual  circumstances ;  that  in  such  a  case  the  jury  have  to  consider 
aad  say  whether,  under  the  particular  circumstances  of  the  case,  having  regard  to  the 
physical  condition  of  the  girl,  and  to  the  intention,  the  knowledge,  the  degree  of  raw- 
ness or  negligence  with  yhich  the  accused  is  shown  to  have  acted  on  the  occasion  *in 
2Qestlon,  he  has  brought  himself  within  any  of  the  provisions  of  the  criminal  law. 
hld'%f\htT  that,  if  the  jury  were  of  opinion  {a)  that  the  a6t  of  the  prisoner  caused 
the^death  of  th^  girl,  that  is  to  say,  that  the  a(5l  or  cohabitation  on  the  part  of  the  pri- 
^neriiad^he  effect  of  rupturing  the  vagina,  and  so  causing  the  haemorrhage  which  led 
to  her  death ;  {b)  that  the  act  of  cohabitation  between  a  fully -developed  man  like  the  pri- 
soner and  an  immature  girl  like  his  wife  was  itself  %  thing  likely  to  lead  to  dangerous  con- 
sequences ;  {c)  that  that  act  was  one  of  such  a  character  as  to  indicate  a  reckless  indiffer- 
tnee  to  the  welfare  of  the  girl,  or  a  want' of  reasonable  consideration  about  what  the 
prisoner  was  doing,  one  which  the  husband  of  the  girl,  if  he  had  had  a  reasonable  regard 
1^  bar  welfare,  and  had  exercised  rea<fonable  thought  as  to  the  act  he  contemplated 
doing,  would  have  abstained  from  doing,  they  would  be  justified  in  finding  that  the 
prisooar  caused  the  death  of  the  ^irl  by  a  ra>h  and  Aeglij^ent  act.  Under  no  system  oP 
law  with  which  Courts  have  to  do  in  this  country,  whether  Hindu  or  Mahomedan,  or 
that  framed  under  British  rule,  has  it  ever  been  the  law  that  a  husband  has  the  absolute  right 
loaajey  the  person  of  his  wife  without  regard  to  the  question  of  safety  to  her.— QuRRN- 
Bhpkiss  «.  HuRREB  MoHUN  Mythbb,  I.  L.  R.,  i8  Cal.  49.    [Wilson,  J.   July,  1890.] 

/•    804A.  *  Whoever  causes  the  deaili  of  any  person  by  doing  any  rash  or  ct.  of  Ses., 
(  Caoiiog  death  bynegli-     negligent  act  riot  amounting  to  culpable  homicide  Prcsy*  M^r** 
teyt.   ,  shall  be  punished  with  imprisonment  of  either  de-  ^cls^.^ 

sermon  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both.    Cognizable. 

Where  an  old  woman  of  70  so  beat  ^  lad  of  18  as  to  cause  his  death,  and  the  Assist-  33^1^1"  / 
aat  CoBoniissioner  was  of  opinion  that  the  beating  was  in  the  shape  of  chastisement,  such  ^^^  com'p. 
as  a  mother  would  inflict  on  a  disobedient  child,  and  convicted  the  accused  under  s.  304A 
<tf  tll«  Penal  Code,  it  was  held  that  the  Assistant  Commissioner  had  no  jurisdiction  in  the 
Mtti  luid*that  he  should  have  committed  the  accused  for  trial  before  the  Sessions  Court  on  ^ 

arh^ife  unders.  304 — Mussamut  Auhuchia  Dosadin  v.  Mussamut  Anoop  Koonwur       • 
Tbakoobakeb,  18  W.  R.  33.     [Kemp  and  Glover,  J  J.    June  26,  1872.} 

1%180NER  killed  his  mother  by  beating  and  kicking  her.     The  Sessions  Judge  found  ^ 
tltttthe  death  resulted  from  brutal  beating  and  kicking,  but  acquitted  of  culpable  homi-' 

*— — — '<■ ■ ' — ■       4 

,      •  ♦  New  section  added  by  Act  XXVII.  of  1870.  s.  12. 
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cide,  because  the  violence  was  not  such  a 
cause  death.  Held  that  this  was  no  gr 
amounting  to  murder.  The  question  for 
the  intention  of  causing  bodily  injury  \ 
Judge  convicted  the  prisoner  on  the  charj 

^     •      the  section  was  wholly  inapplicable.      In 

\^/  f       ^t  ^  /  pable  neglifyence  "  the  High  Court  made  t 
L^7.fA£::^t^  i^X.  ^--nness  isacimg  with  the  consciousness 

"  ►How,  but  with  the  hope  that  they  ^ 

has  taken  sufficient  precautions  to  prevent 
acting  despite  the  consciousness  {Itixuria), 
sciousness  that  the  illegal  and  mischievou 
show  that  the  actor  has  not  exercised  the 
had,  he  would  have  had  the  consciousress. 
civic  duty  of  circumspection.  It  is  manii 
tionally  caused  cannot  fall  within  either  < 
cable  to  the'  case  of  an  act  or  serie  t  of  < 
producers  of  death.  To  say  that  because, 
*  have  borne  a  little  more  without  death 

because  he  has  carried  the  experiment  t 
misconception.  We  have  had  great  hesit 
this  case  for  a  finding,  whether  the  Sess 
was  done  with  such  knowledge  as  to  con 
,  averse  to  re-opening  criminal  cases  unl< 

evidence  makes  out,  at  least,  a  case  of  cul( 
legal  though  inadequate  sentence  (rigorou: 
we  are  able,  under  s.  426  of  the  Criminal 
537  of  the  new  Code  of  Criminal  Procc 
th(s  is  neither  a  case  of  rashness  nor  of  n< 
whether  in  any  case  a  conviction  under  t 
rashness  or  negligence  amounts  to  culpabl 
words  '  not  amounting  to  culpable  homi( 
fined  by  this  section  consists  of  the  rash  01 
as  much  as  of  its  fulfilling  the  positive  req 
NiD.\MARTi  Nagabhushanam,  J  Mad.  h 
Oct.  24,  1872.] 

^y^        Where  there  was  medical  evidence 

1    ^^^^^  child  in  such  quantities  as  to  kill  it,  butthi 

^'  administered  by  the  orders  of  th^  mother, 

administered,  held  that  there  was  not  suffi 

I    ^^  ^e  Penal  Code.    The  Sessions  Judge  foi 

rant  of  the  fact  that  her  child  was  being  ov 

over-feeding,  such  feeding  was  inconsistent 

the  causing  of  death  by  any  rash  or  negii 

man  does  with  the  knowledge  that  the  co 

not  be  reduced  to  a  simple  rash  and  neg 

5  N.-W.  P.  38.     LSpankie,  J.     Feb.  15, 18; 

The  prisoners  assaulted  a  thief  so  se^ 
one  marks  of  separate  blows  were  found  01 
were  broken.  Held  that  s.  304 A  of  the  I 
stances  of  the  case,  and  that,  taking  the  c 
still  come  un^er  s.  304. — Queen  v,  Man,  i 

The  accused  struck  his  servant  with  a 
orders  given  him.  The  servant  was  at  the 
rupture  caused  his  death.  The  Magistrate 
Penal  Code,  and,.out  of  the  fine  imposed, 
deceased  under  Act  XIII.  of  1855.  The  C 
.  tion  was  illegal. — Crown  v.  Gopal  Das,  P 

Where  an  accused  was  charged  with 
that  the  deceased  had  an  enlarged  spleen, 
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Uie^een  occasioned  by  blows  inflicted  by  ifie  accused  on  the  body  of  the  deceased,  k^d  * 

that  it  was  not  si^cient,  in  order  to  find  the  accused  guilty  of  a  rash  a6l  under  s.  304  A  of 

Um  Pdial  Code,  that  the  jury  should  be  satisfied  only  of  the  prevalence  pf  the  disease  of 

etlafraacot^f  thi%  spleen  in  the  district,  and  infer  therefrom  criminal  rashness  iir  beat-  * 

ng  tie  deceased  ;  but  that  they  should  also  be  satisfied  that  the  accused  was  aware  of  the 

previleoct  of  such  disease  in  the  district,  and  also  aware  of  the  risk  to  life  involved  in  strik- 

iogaperson  afflicted  with  that  disease. — Empress  v.  Safatulla,  I.  L.  R.,4Cal.8i5.  [Mor« 

ris  and  White,  JJ.  Mar.  31,  1879.] 

Whsrb  the  facte  K>und  showed  that  death  resulted  from  violence  intentionally  direct- 
ed againstHbe  deceased  by  the  accused,  the  Chief  Court,  on  the  revision  side,  altered  the 
cooviction  from  one  under  s.  304A  to  one  under  s.  323. — Empress  v.  Ganda  Singh,  Panj. 
Rec,  No.  1 1  o!  1880. 

Whbrb  a  person  struck  another  a  blow  which  caused  death,  without  any  intention  of 
(aoaog  death,  or  of  causing  such  bodily  injury  as  was  likely  to  cause  death,  or  the  know- 
ledgttiiat  he  was  Tikely  by  such  act  to  cause  death,  but  with  the  intention  of  causing  griev- 
ous tet,  held  that  the  offence  of  which  such  person  was  guilty  was  not  the  offence  of  caus-  \ 
ing&oh  by  a  rSsh  act,  but  the  offence  of  voluntarily  causing  grievous  hurt.  Rgj^.  v.  Nidn^  '  ■*.  ^     .*#- 
marHNugabhushanam  (7  Mad.  H.  C.  R.  119),  Queen  v.  Pemkar  (5  N.-W.  P.  38),  Queen  v 
Man.  (5  N.-W.  IP.  235).  Empress  v.  Ketabdi  Mundul  (I.  L.  R  ,  4  Cal.  764),  Empress  v.  Fox      ^  ^  *  "^ 
(1.  UR.,  2  All.  522),  and  Empress  v.  O'Brien  (1.  L.  R.,  2  All.  766)  followed.     The  offences      ^'^     *        ^^^ 
of  murder,  culpable  homicide  not  amounting  to  murder,  and  causing  death  by  a  rash  or     •'^'         a^C    - 
BCfligent  act,  distinguished.— Em  press  V.  Idu  Beg,  1.  L.  R.,3  All.  776.   [Straight,  J.   Auj?              *  *^ 

I3.lfel.]  *t 

N,  a  servant  of  a  railway-company,  charged  with  moving  some  trucks  by  coolies  on  * 

an  iadine,  discharged  this  duty  negligently,  and  in  consequence  lost  control  of  the  trucks. 
Under  his  orders,  one  of  the  coolies  attempted  to  stop  the  trucks,  and  was  killed  in  such 
attempt  HeldihdX  A  had  caused  the  coolie's  death  by  his  negligence,  within  the  mean- 
tog  of  s.  304A  of  the  Penal  Code.  Reg,  v.  Longboitom  (3  Cox.  C.  C.  439),  Reg,  v.  Swindpll 
(2C&  K.  230),  ^4^.  y. '•Williamson  (i  Cox.  C.  C.  97),  referred  to.— Empress  v  Nand 
Ki5H%RB,  1.  L.  R.,  6  All.  248.    [Oldfield,  J.     Mar.  8,  1884.] 

In  the  cou/se  of  a  trivial  dispute  the  accused  gave  the  deceased  a  severe  push  on  the 
back,  which  caused  him  to  fall  to  the  road  below,  a  distance  of  two-and-a-half  cubits.  In 
fallii^r  the  deceased  sustained  an  injury  from  which  tetanus  resulted,  which  caused  his 
death  on  the  fifth  day  after.  Held  that,  on  these  facts,  the  accused  was  not  guilty  of  the 
offence  described  in  s.  304A  of  the  Penal  Code,  nor  of  culpable  homicide  not  amounting 
to  mvrder,  because  there  was  no  likelihood  of  the  result  following,  and,  h  fortiori,  no 
designed  causing  of  it. — Reg.  tf.  Acharjya,  I.  L.  R.,  i  Mad.  224.  FHolloway  and  Innes 
JJ.    Jan.  19,  1877  ] 

A  snake-charmer  exhibited  in  public  a  venomous  snake,  whose  fangs  he  knew  had 
ipt^lyeiy^^xtracted  ;  and  to  show  his  own  skill  and  dexterity,  but  without  any  intent'iSlV 
to  Okifte  barm  to  any  one,  placed  the  snake  on  the  head  of  one  of  the  spectators.  The' 
spectator  tried  to  push  off  the  snake,  was  bitten,  and  died  in  consequence.  The  High 
Com^  held  that  the  snake-charmer  was  guilty  Qtjp"lpable  homicide  not  amo^gliog  to  mur- 
der mkder  s.  304.  and  not  merely  of  causing  deatfiby  negligence,  an  oJiTence  punishable 
ujder  a.  304A. — Empress  v.  Gonesh  Doobey.  I.  L.  R.,  5  Cal.  351 ;  4  C.  L.  R.  580  f  Mc- 
Dooell  and  Broughton,  JJ.    July  28,  1879.] 

^  &  9P4A  of  the  Penal  Code  does  not  apply  to  a  case  in  which  there  has  been  a  volun- 
tary oonmissioD  of  an  offence  against  the  person.  If  a  man  intentionally  commits  such 
an  offifge,  and  consequences  beyond  his  immediate  purpose  result,  it  is  for  the  Court  to  ^ 

deteoBiar  how  far  he  can  be  held  to  have  the  knowledge  that  he  was  likely  by  such  aft  to    /Yf  t    /-/ / 

cause  the  actual  result ;  and  if  such  knowledge  can  be  imputed,  the  result  i»  not  to  be  at-   ^    ^  ^   (  ". ;    '  1 
tribnted  to  mere  rashness;  if  it  cannot  be  imputed,  still  the  wilful  offence  does  not  take  ' '  •    ' 

^  character  of  rashness,  because  its  consequences  have  been  unfortunate.     A6ts  probably  A/  //  -     < 
wfo&sibly  involving  danger  to  others,  but  which  in  themselves  are  not  offences,  may  be  *^r/    '  \      >    • 
ofoees  under  s.  336,  337,  338,  or  304A,  if  done  without  due  care  to  guard  a^inst  the      ;*  ^"'^    ^      f 
danfBtmis  consequences.     Afts  which  are  offences  in  themselves  musft  be  judged  with      I 
K^m  to  the  knowledge,  or  means  of  knowledge,  of  the  offender  and  placed  in  their  ap-     "I::: 
pfopriafte  place  in  the  class  of  offences  of  the  same  character.     Reg,  v.  Nidamarti  Naga- 
hhia$aMam  (7  Mad,  H.  C.  R.  119),  cited  and  approved. — Empress  v.  Kbtabdi  Mundul,      ^ 
L  U«R.,  4  Cal.  764 ;  2  C.  L.  R.  507.  [Ainslieand  Broughton,  JJ.  Feb.  26, 1879.] 
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Sec.  304A.]    OFFENCES  AFFECTING  THE^UMAN  BODY.   [G»a^.  XVK 

^  B  VOLUNTARILY  caused  hurt  to  N,  who  ^s  suffering  from  spl6en*diseaae„  JoMMn^^ 
himself  to  be  likely  to  cause  grievous  hurt,  but  wkhout  the  inteotion  of  pausing  d««tii  or 
causing  «uch  bodily  injury  as  was  likely  to  cause  death,  or  without  the  knowTedffft  that 
he  was*likely  by  his  act  to  cause  death,  and  caused  grievous  hurt  to  N  ffom  which  N  4i«d« 
The  High  Court  held  that  B  ought  not  to  be  convicted  under  s.  304A  of  tife  Peaal  Code 
(A6t  XX  VH.  of  1870,  s.  12)  of  causing  death  by  negligence,  but  under  s.  325  of  that  Godeof 
vohintarjly  causing  grievous  hurt. — Empress  v.  O'Brien,  I.  L.  R,  2  All.  766.  [&wKt, 
^PJ.,  and  Spankie,  J.     Mar.  6,  1880.] 

A  person,  without  the  intention  to  cause  death,  or  to  cause  such«bodily  injurr  M  was 
^^ .  likely  to  cause  death,  or  the  knowledge  that  he  was  likely  by  his  act  to  cause  d^tli,ortt« 
intention  to  cause  g^rievous  hurt,  or  the  knowledge  that  he  was  likely  by  his  aft  to  i 
grievous  hurt,  but  with  the  intention  of  causing  hurt,  caused  the  death  of  another  |M 
by  throwing  a  piece  of  a  brick  at  him,  which  struck  him  in  the  region  of  tift  spleen,  and 
ruptured  it,  the  spleen  being  diseased.  Held  that  the  offence  committed  was  not  tlieof* 
fence  of  causing  death  by  a  rash  or  negligent  a6t,  but  the  offence  of  voluntarily  caq^oq; 
hii^t.— Empress  v,  Randhir  Singh,  I.  L.  R.,  3  All.  597.    [Oldfield,  J.    Mar.  7,  i^8i-] 

C^  ^♦"tS        a  kobiraj  operated  on  a  man  for  internal  piles  by  cutting  them  out  w^th  an  orduMUj 
»      J^^.    knife.    The  man  died  from  hamorrhage.    The  kobiraj  was  charged  under  s.  304A  dt^ 
•^   ^^^  *T  y!!^*  Penal  Code,  with  causing  death  by  doing  a  rash  and  negligent  aft.  it  was  Contended  llMt, 
••|  im*^  inasmuch  as  the  prisoner  had  performed  similar  operations  on  previous  occasions,  it  was 
not  a  rash  aft  within  the  meaning  of  that  section,  and  that,  at  all  events,  he  was  eotltied 
to  the  benefit  of  s.  88  of  the  Penal  Code,  as  he  did  the  aft  in  good  faith,  without  ainr  in- 
tention to  cause  death,  and  for  the  benefit  of  the  patient  who  had  accepted  the  risk,    adi 
that,  as  the  prisoner  was  admittedly  uneducated  in  matters  of  surgery,  and  having  re^d 
to  the  meaning  of  "  good  faith  "  as  defined  in  s.  52  of  the  Penal  Code,  he  was  not  entitled 
fo  the  benefit  of  s.  88.     Held  further  that  s.  88  did  not  apply  to  the  case,  as  it  waaoot 
shown  by  the  accused,  on  whom  the  burden  of  proving  that  fact  lay,  that  the  dtcenaed 
kiyw  the  risk  he  was  running  in  consenting  to  Wyt^^  ppyratinn^  and  he  could  not  tkenfore 
belaid  to  have  accepted  the  risk.     Held-aXsQ  that,  under  the  cirgumaiances,  the  convic- 
tion under  s.  ^odA  was  a  proper  ouc—Sukaroo  Kobiraj  v.  The  Empress,  L  L.  JL,  14. 
Cal.  566.     [Tottenliam  and  Ghose,  JJ.     April  30,  1887.]  ^ 

Where  death  is  caused  by  an  act  being  in  its  nature  criminal,  s.  304A  ofrthe  Penal 
Code  has  no  application. — Queen-Empress  v.  Damodaram,  I.  L.  R.,  12  Mad.  56.  [Mut- 
tusami  Ayyar  and  Parker,  J  J      July  18,  1888.] 

An  order  that  the  amount  of  a  fine  imposed  on  one  convicted  of  causing  death  bj  a 
rash  and  negligent  act  be  paid  as  compensation  to  the  widow  of  the  deceased  is  illeg;^^*- 
In  re  Lutchmaka,  1.  L.  R.,  12  Mad.  352.     fMuttusami  Ayyar  and  Parker,  JJ.     Hu*»^ 

1889.] 

[0£jiu\yf  '^"^  prisoner,  a  fully-developed  adult  man,  was  charged  with  causing  the  deatii  of 

\  lA*^         Hjg  ^jf^   ^  gjri  aged  about  11  years  «nd  3  months,  who  had  not  attained  puberty.    The  * 
fj    *  i  death  was  caused  by  haemorrhage  from  a  rupture  of  the  vagina  caused  by  the  prisoner 

having  sexual  intercourse  with  the  girl.  For  the  defence  it  was  alleged  that  he  had  had 
sexual  intercourse  with  the  girl  on  several  previous  occasions  without  injury  to  her,  and 
there  were  circumstances  in  the  case  which  showed  that  this  was  possible,  and  even  not 
improbable,  though  the  medical  evidence  was  to  the  effect  that,  if  such  Intercourse  Hwl 
previously  taken  place,  the  penetration  was  probably  not  so  complete  or  with  SO  fltQ<» 
sexual  vigour  as  on  the  occasion  when  the  injury  was  caused.  The  medical  evidence  was 
further  to  the  effect  that  the  g^rl  had  not  attained  pub-rty,  and  was  immature  anti  wholly 
unfit  for  sexual  intercourse;  that,  under  such  circumstances,  sexual  'ntercourse  betweeft 
the  prisoner  and  the  girl  was  likely  to  be  dangerous  to  her,  and  to  cause  injuries  mote  or 
less  serious  according  to  the  degree  of  penetralion  effected.  The  prisoner  was«ch«rs^ 
with  {a)  culpable  homicide  not  amounting  to  murder  under  s.  3  )4.  of  the  Penal  Qi>iri%  (l| 
causing  death  by  doing  a  rash  and  negligent  act  under  s.  304A  ;  (c)  voluntarily  fH^M'if 
grievous  hurt  under  s.  325;  and  (rf)  causing  grievous  hurt  by  doing  an  act  so  rmtfjf  it 
•negligently  as  to  endanger  human  life  or  the  personal  safety  of  others  under  s.  338^  aw 
that,  in  such  a  case,  when  the  girl  is  a  wife  and  above  the  age  of  10  years,  and  wbdullfeiM* 
fore,  the  law  of  rape  does  not  apply,  it  by  no  meins  follows  that  the  law  regards  tllft'lVlte 
as  a  thing  made  over  to  be  the  absolute  property  of  her  husband,  or  as  a  person  KxniM^ 
the  protection  of  the  criminal  law ;  that  nohard  and-fast  rule  can  be  laid  down  thsktsMWI 


^'^If^i 


«     intercourse  with  a  girl  under  a  certain  age  must  be  regarded  as  dnngerous  and  punr 
or  over  that  age  as  safe  and  right,  but  that  ea  h  case  must  be  *    *      * 

/■/«       it  i^ww*wi^-  M^^-^: ,  art, ^//(7  £ 
■a)^^,^.C;A9    ^^ ^ 


.  {Secs.  305,  306. 
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Sec.  307.]      OFFENCES  AFFECTING  THE  fJUMAN  BODY.     [Chap.  XVL 


bof^  or  witty  \)y(^  consent  of.  the  stticiae,  has  killed  that  person,  he  is  guilty  o£ 
nsent.  which  is  one  of  the  forms  ofoiilpable  homicide.     In  tlii9aue,tlie| 


fa6oii- 


Ct.  of  Ses. 
Cognizable. 
Warrant. 
Not  bailable. 
Not  comp. 


J  by  consent.  ,  .  .       -  . 

I  who  set  fire,  which  caused  the  death  by  6re.  is  just  as  much  guilty  of  the  homicide  as  if  he 

I  had  fiVed  a  gun  or  thrown  the  decease  into  the  river."     As  to'the  othej prisoner,  tte 

High  Court  remarlced  as  follows :  '*  The  Judge  simply  states  as  the  resolt  oc  his  o(»raion 

on  the  evidence  affecting  No.  10,  that,  though  apparently  h«  did  not  at  first  co4]fcratc 

to  cause  the  death  of  the  widow,  he  took  an  active  part  in  causing  her  to  return  to  tte 

pile I  am  of  opinion  that,  as  Umrao  Chowdhrv  did  not  ab^  the  acts  of  ^Q*  A^* 

and  5  in  setting  fire  to  the  pile,  Yjxs  action,  as  found  bv  the  |u<^^e.  omiv  amountdnflPS 
abetment  of  suicide."— Qu hen  y.  2>ahebloll,   i   R.  J.  and  P.  J.  174.     [C^ptoH,]. 
■"^v.  27,  i8^5n     ^" 

807.  Whoever  does  any  act  with  such  intentioa  or  knowledge^  aad 

^^.      ^^         ,  under  such  circumstances^  that,  if  he,  by  thilcct. 

Attempt  to  murder.  ^^^^^  ^^^^^^  ^^  ^^^^^  ^^  ^^.j^^  ^^   mxxid&t,  AaB 

be  punished  with  imprisonment  of  either  description  for  a  terjn  whichjuy 
extend  to  ten  years,  and  shall  also  be  liable  to  fine ;  and,  if  hurt  is  caused  to 
any  person  by  such  act,  the  offender  shall  be  liable  either  to  iraaspofUlkn 
for  life,  or  to  such  punishment  as  is  hereinbefore  mentioned. 

When  any  person  of  ending  under  the  section  is  under  sentence  of  trans- 
portation for  life,  he  may,  if  hurt  is  caused,  be  pun- 
ished with  death.* 


Attempts  by  life-convicts. 


iK.^n 


R' 


Illustrations. 

{a)  A  shoots  at  Z  with  intention  to  kill  him,  under  such  circumstances,  that,if  dniii 
ensued,  A  would  be  guilty  of  murder.    A  is  liable  to  punishment  under  this  section. 

•  {b.)  A,  with  the  intention  of  causing  the  death  of  a  child  ofHend^  years,  expotts  ft 
in  a  desert  place.  A  has  committed  the  offence  defined  by  this  section,  though  th%deaA 
of  the  child  does  not  ensue.  • 

yy         {c.)  A,  intending  to  murder  Z,  buys  a  gun  and  loads  it.    A  has  not  yet  corifoistfticd  tin 
*^      offence.    A  fires  the  gun  at  Z.     He  has  committed  the  offence  defined  in  this  Mdioo; 
and,  if  by  such  firing  he  wounds  Z,  he  is  liable  to  the  punishment  provided  by  tb^  btber 
part  of  the  first  paragraph  of\  this  section. 

^        {d )  A,  intending  to  murder  Z  by  poison,  purchases  poison,  and  mixes  the  same  mtfa 
^    food  which  remains  in  A's  keeping:  A  has  not  yet  committed  the  offence  defined  kA^Ms 
section.     A  places  the  food  on  Z's  table,  or  delivers  it  to  Z's  servants  to  place  it^nJT* 
table.     A  has  committed  the  offence  defined  in  this  section.  I 

•    <^ 

■        *  *  Rulings, 

Neither  under  s.  307,  nor  under  s.  394,  of  the  Penal  Code,  can  a  prisoner  be  sca- 

tenced  to  14  years'  transportation,  the  punishment  awardable  under  those  sections  .bctng 

transportation  for  life,  or  rigorous  imprisonment  fof  to  years,  with  fine.— QvsskV 

.  Bhamour  Doosadh,  7  W.  R.  41.     [Kemp  and  Glover,  JJ.    Mar.  11,  1867.] 

....,^>t  ,tLp-^T,      In  order  to  constitute  the  offence  of  attempt  to  murder  under  s.  307  of  Hie  I^mI 

M '  A^ode,  the  act  committed  by  the  prisoner  must  be  an  act  capable  of  causing  de^  In  At; 

'  yCnatural  and  ordinary  course  of  events.     Aliier  under  s.  511  taken  in  connectioa  wilh  mi 

209  and  300.    Therefore,  where  the  prisoner  presented  an  uncapped  gun  at  F  G  (6dtevi^ 

the  gun  to  b^capped)  with  the  intention  of  murdering  hirh,  but  was  prevented  itom  pw 

'  ing  the  trigger,  it  was  held  that  he  could  not  be  convicted  of  an  attempt  to  moHtf^vponl 

a  charge  framed  under  s.  307,  but  that,  tinder  the  same  circumstances,  he  might  be  cmJ 

victed  upo.n  a  charge  of  simple  attempt  to  murder  framed  under  s.  511  in  conne^iofi  vidb| 

^s.  299  and  300.      Unnecessary  allegations  in  a  charge  may  be  rejected  as  | 

''Apparent  inconsistency  between  the  English  law  with  reference  to  attempts  as 


♦  This  clause  has  been  added  by  Act  XXVII.  of  1870,  s.  11.  *•  ^ 
t  The  words  italicized  have  been  inserted  by  Act  XI.  of  l^i. 

L    31^    I 


W\ 


Digiti 


ized  by  Google* 


Chap.  XVr.j      OFFEXCES  AFFECTING  THE  HUMAN  BODY.     [Sbc.  307. 

Aft^'v*  CoUins  frj  Law  J.,  M.  C,  I77)^nd  ths  provisions  of  the  Indian  Penal  Code  ex- 
M&sed. — Reg  ^Francis  CassidYj  4  Bom.  H.  C.  R.  17.  [Couch,  C.J.,  and  Westropp, 
J.    Dec.  a3,,i867  J  ^- 

A  YOUNG  Brahman  widow  was  confined  of  a  child.  The  chief  constable  of  police, 
aoliaf,'  as  he  stated,  on  information  that  the  accused  was  about  to  kill  a  baby,  went  to 
scftfcS  her  house  with  a  number  of  men,  and  found  her  lying  on  the  first  floor,  and  dis- 
covered on  the  secoi\^  floor  a  living  new-born  child  wrapped  up  in  a  cloth  with  a  cook- 
rag  pot  turned  over  it  The  Sessions  judge  convicted  the  accused  of  attempt  to  murder. 
The  Hig]^*Court  on  appeal  reversed  the  conviction,  on  the  ground  that  the  evidence  was 
io^afBcient  to  support  it.  It  was  also  held  in  this  case  that  the  chief  constable's  state- 
meot,  that  he  '*  had  information  that  the  accused  was  about  to  kill  the  baby,"  was  most 

Eii^roperly  aflmitted  as  evidence  against  the  accused.     Action  of  the  police  censured. 
"        a  person  abets  the  commission  of  an  offence,  and  is  present  at  the  time  when  it  is 
itted,  he  should  be  tried,  under  s.  114  of  the  Penal  Code,  for  the  same  offence  as 
rincipal.— Rbg.  v.  Chima,  8  Bom.  H.  C.  R.  164.     [Gibbs  and  West,  JJ.    July  6, 

In  a  case  in  which  it  was  found  that  all  the  accused  were  guilty  of  rioting  armed 
wkh  deadly  M^^pons,  that  the  fight  was  premeditated  and  prearranged,  a  regular  pitch- 
ed battle  or  trial  of  strength  between  the  two  parties  concerned  in  the  riot,  and  that  one 
of  the  accused,  in  the  course  of  the  riot,  and  in  prosecution  of  the  common  object  of  the 
anembly,  killed  or  attempted  to  kill  a  man  under  such  circumstances  that  his  act 
amounted  to  an  attempt  to  murder,  the  question  arose  whether  that  act  could  be  said  to 
bear  a  Jess  grave  character  by  reason  of  excep.  5  to  s.  300  of  the  Penal  Code.  Per 
Curiam.— 'Held  that,  upon  such  finding,  the  case  did  not  fall  within  the  exception.  Per 
Pigot,  J.  (Pctheram,  C.J.,  and  Macpherson,  J.,  concurring). — The  5th  exception  to  s, 
30^  shouUl  receive  a  strict  and  not  a  liberal  construction  ;  and  in  applying  the  exception, 
it  shoQid  be  considered  with  reference  to  the  act  con^nted  to  or  authorised,  and  next 
with  reference  to  the  person  or  persons  authorized,  ana  as  to  each  of  thosp  some  degfee 
of  particularity  at  least  should  appear  upon  the  facts  proved  before  the  exception  can  be 
said  to  apply  Shanishere  Khan  v.  Empress  (I.  L.  R.,  6  Cal.  154)  and  Queen  v.  Kukier 
Mather  (unreported)  dissented  from,  so  far  as  they  decide  that  from  such  a  finding  as 
the  above  consent  to  take  the  risk  of  death  is  inferred.  Per  O'Kinealy,  J. — Before  ex- 
cep. 5  can*  be  applied,  it  must  be  found  that  the  person  killed,  with  a  full  knowledge  of 
the  facts,  determined  to  suffer  death,  or  take  the  risk  of  death ;  and  that  this  determina- 
tion continued  up  to,  and  existed  at,  the  moment  of  his  death.  Queen  v.  Kukier  Mather 
^unreported)  observed  on.  Per  Ghose,  J. — No  general  rule  of  law  can  be  laid  down  in  deter- 
mining in  cases  qf  this  description  whether  the  person  killed  or  wounded  suffered  death,  or 
took  the  risk  of  death,  with  his  own  consent,  it  being  a  question  of  fact,  and  not  of  law, 
to  be  decided  upon,  the  circumstances  of  each  case  as  it  arises.  Shamskere  Khan  v. 
Empress  (I.  L.  R.,  6  Cal.  154)  and  Queen  v.  KukiBr  Mather  (unreported)  observed  on,* 
and  the  propositions  of  law  laid  down  therein  concurred  with. — Quebn-Emprsss  -a, 
Nayam UDDiN,  I.  L.  R..  18  Cal.  484.  [Pethcram,  C.J.,  and  Pigot,  O  Kinealy,  Macpherson, 
and  Ghose,  JJ.     May  19,  1891.] 

The  accused  struck  the  deceased  three  blows  on  the  head  with  a  stick,  with  the^ 
in&ntion  of  killing  him.  The  deceased  fell  down  senseless  on  the  ground.  The  accused, 
believing  that  he  was  dead,  set  fire  to  the  hut  in  which  he  was  lying,  with  a  view  to  re- 
mov*  alf^vtdence  of  the  crime.  The  medical  evidence  showed  that  the  blows  struck  by 
the  aiCCosed  were  not  likely  to  cause  death,  and  did  not  cause  death,  and  that  death  was 
really  caused  by  injuries  from  burning  when  the  accused  set  fire  to  the  hut.  Held 
(Para<m^ ^J^^issenting)  that  the  accused* wasj[uilty  of  attempt  to  murder  under  s.  ,107 , 
otthe  Penal  I! ode.  JPer  Parsons,  }. — 'Fhe  accused  "was  guITFy  of  murder  uoder  s.  302  of 
the  Penal  Code. — Queen- Em  press  v.  Khandu,  I.  L.  R.,  15  Bom.  194.  [Sargent,  C.J.J 
ud^BMwood  and  Parsons,  JJ.    Sep.  23,  1890.I  ^ 

S«  511  of  the  Indian  Penal  Code  does  not  apply  to  attempts  to  commit  murder, 
which  are  fully  and  exclusively  provided  for  by  s.  307  of  the  said  Ail.    A  person  is 
oitninally  responsible  for  an  attempt  to  commit  murder  when,  with  the  intention   or    ' 
knowledge  requisite  to  its  commission,  he  }|asdone  the  j^^  proximate  act  necessary  to  •     " 
CQDs^tote  the  completed  ofFence.  and  whentn?  completion  of  the  ottence  is  only  pre-    ! 
vented  by  some  cause  independent  of  his  volition.— Queen-Empress  v.  Niddha,  I.  L.  R.,    *.  •• 
14  AH.  38.     [Straight,  J.    Aug.  5,  1891.] 
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SEUS.30S-312.J  OFFENCES  At FECTING  THF^HUHAN  . 


Ct.  of  Ses- 
Co^izable. 
•Warrant. . 
Bailable. 
Not  com  p. 


Prcsy.  Maff. 
or  Mag*  ofist 
or  aiuTcIass. 
Cos^nizable. 
Warrant. 
Bailable. 
Not  comp. 


ry. 


/ 


Ct.  of  Scs. 
Cogrnixable. 
Warrant. 
Not  bailable. 
Not  comp. 


"m 


808.  Whoever  does  any  act  with  such  intention  or  kii^¥ 
Attempt  to  commit  culpable    ander  such  circamstances,  that,  if  he, 

bomicidt.i*i(V  twwoiCv^       caused  death,  he  would  be  guiltj  6f  cH 
micide  not  amounting  to  murder,  shall  be  punished  with  imprta 
either  description  for  a  term  which  may  ex  tend  to  three  years,  or  * 
with  both ;  and,  if  hurt  is  caused  to  any  person  by  such  act,  shall  I 
With  imprisonment  of  either  description  for  a  term  which  flla^  exten 
years>  or  with  fine,  or  with  both. 

Illustration, 

A,  on  grave  and  sudden  provocation,  fires  a  pistol  at  Z  under  such  circufl 
that,  if  he  thereby  caused  death,  he  would  be  guilty  of  culpable  homicide  not : 
to  murder. .  A  has  committed  the  offence  defined  in  this  section. 

809.  Whoever  attempts  to  commit  suicide,  and  does  any  act 

A^.      ^  ^  '.     '  '.       the  commission  of  such  offence,  shaU4^ 

Attempt  to  commit  suicide.        ...l     •       1     •  m.  c  . 

^  With  simple  imprisonment  for  a  term 

extend  to  one  year,  "or  with  fine,  or  with  both."* 

Evidence  that  a  woman  prepared  herself  to  commit  suicide  in  the  presen 
accused,  that  they  followed  her  to  the  pyre,  and  stood  by  her,  her  step-son 
"  Ram  !  Ram  !  "  and  one  of  the  accused  admitting  that  he  told  the  woman  to  ^i7\ 
Ram  ! "  and  she  would  become  "  suttee,**  proves  active  connivance  and  unequivaq 
tenance  of  the  suicide  by  the  accused,  and  justified  the  inference  that  they  had  i 
witii  her  in  a  conspiracy  for  the  commission  of  the  suttee. — Queen  v.  Mohit| 
3  hr.-W.  P.  316.     [Pearson,  J.    Sep.  6,1871.] 

R,  WITH  the  intention  of  committing  suicide  by  throwing  herself  int^  a 
the  well,  where  she  was  arrested.     She  was  convicted  under  s.  309  of  the 
having  attempted  to  commit  suicide.     Held  that  the  conviction  was  if 
Empress  v.  Ramakka,  I.  L.  R.,  8  Mad.  5.     [Muttili'iimi  Ayyar,  J.    UctriiTl 


\iss± 


810.  Whoever,  at  any  time  after  the  passing  of  this  Aft,  sd 
been  habitually  associated  with  any  other  ( 
for  the  purpose  of  committing  robbery 
stealing  by  means  of,  or  accompanied  vmh^murder,  is  a  thug. 


Jhug- 


Punishment. 


•  811.  Whoever  is  a  thug  shall  be 
Willi  transpprta^tifip  I'f^r  ^'f^y  ^"^  shall  also 
to  fine  ~ 


Ct.  of  Ses« 
Uncoi^. 
Warrant. 
Bailable. 
Not  comp.  * 


Of THi  Causing  of  Miscarriage;  of  Injuries  to  Unborn  CHiLDRljjjffoF 
THE  Exposure  of  Infants;  and  of  the  Concealment  of  Birti^ 

812.  Whoever  voluntarily  causes  a  woman  with  child  to  misci 

\r^,  •--    :  -,-  »  if  such  miscarriage  be  not  caused  in  good 

Lausinfif  miscarria&^e.  ^,  r         •        -^u      i-r        r  *u 

*  the  purpose  of  saving  the  life  of  the 

punished  with  imprisonment  of  either  description  for  a  term  which 

tend  to  three  yftirs,  or  with  fine,  or  with  botli ;  and,  if  the  woman 


*  The  words  quoted  have  been  substituted  by  A^  VIll.  of  1882,  s.  7,  for 
"  and  shall  also  be  liatilc  to  fine." 
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XVI.]  OFFENCES  AFFECTING  THE  HUMAN  BODY,  [Secs.  313-313. 

^thail  be  punished  with  imprtsonment  of  either  description  Jdf  a    .   . 
Sfcb  n&f  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

xp&nalion. — A  woman  who  causes  herself  to  miscarry  is  witMn  the 
of  this  section. 

IE  offence  defined  in  s.  312  can  only  be  committed  when  a  woman  is,  in  facf,  preg-  .     ^^  "^ 
To  constitu^  *the  act  of  abetment,   however,  it  is  not  necessary  that  the  act  L*'''^^ 
shi>uld  be  committed.     A,  a  woman,  may  fail  involuntarily  in  causing  abortion,! 
n^  pregnant ;  but  B,  who  instigated  her,  believing  her  to  be  pregnant,  may  bel 
f«f  abetting  an  offence. — Rhg.  v,  Kabul  Pattur,  15  W.  R.  4.     [Kemp  and  Glover,  1 
ai,»i87i.] 

K  a  case  in  which  the  child  was  full-grown,  the  Court  declined   to  convict  the  ar- 
|lof  causing  miscarriage  under  s.  312,  Penal  Code^-that  section  supposing  an  ex-     o 
pof  the  child  before  the  period  of  gestation  is  completed — but  convicted  them  of    ' 
Ippt  to  cause  miscarriage  under  ss.  312  and  511  read  together. — Reg.  v.  Arunja    * 
^19  W.^.  32.     [Glover  and  Mitter,  JJ.     Feb.  4,  1873  ] 

ihin  the  meaning  of  s.  3x2  of  the  Penal  Code,  as  soon  as 
regnant.'    JfelUy  tlierefore,  where  a  woman  was  acquitted  on  a  charge  of  causing 
fto  miscarry,  on  the  ground  that  she  had  .only  been  pregnant  for  one  month,  ana 
)  was  nothing  which  could  be  called  even  a  rudimentary  fc^tus  or  child,  that  the 
a1  was  bad  in  law. — Quren-Emprf.ss  v.  Adfmma,  I.  L.  R.,  9  Mad.  369.     [Muttu- 
P^yyar  and  Brandt,  J  J.     Mar.  20.  1886.]  • 

L8.  Whoever  commits  the  offence  defined  in  the  last  preceding  section  Ct.  of  Ses. 
Dg  miscarriage  with-    wiihout  the  consent  of  the  woman,  whether  the  vvlSS„t 

an'^  consent.     * ,       woman  is  quick  with  child  or  not,  shall  be  punfth-  Not  bailable, 
transportation  for  life,  or  with  imprisonment  of  either  description  lor  Notcomp. 
\  whicR  may  extend  to  ten  years,  ind  shall  also  be  liable  to  fine. 

14.  Whoever,  with  intent  to  cause  the  miscarriage  of  a  woman  with  l><tto. 
by  act  done    child,  does  any  act  which  causes  .the  death  of  sach^^ 
cause  miscar-    woman,  shall  be  ponished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to 
grs,  and  shall  also  be  liable  to^e ;  and  if  the  act  is  done  without  the 
one  without  woman's     consent  of  the  woman,  shall  be  panished  either 
with  transportation*  for  life,  or  with  the  punishment 
above  mentioned.      ^ 

WMxplanation. — It  is  not  essential  to  this  offence  that  the  offender  should 
*  that  the' act  is  likely  to  cause  death. 

f  a  poisonous  drug  was  adnynistered  to  a  woman  to  procure  miscarriage,  and 
Ir^ulted,  and  it  was  not  provcu  that  the  accused  knew  that  the  drug  would   be 
|lo  cause  death,  &c.,  they  were  acquitted  by  the  High  Court  of  murder,  and  convict- 
in  offence  under  s.  314  of  the  Penal  Code. — Queen  v.  Kalachand  Gopr,  10  W. 
JlPheaT  and  Hobhouse,  JJ.     DeCj  8,  1868.] 

|I15.  Whoever,  before  the  birth  of  any  child,  does  any  acif  with  the  in* 
k>i>e  with  hiteiit  to  pre.  Mention  of  thereby  preventing  that  child  from  being 
Id  bein^  born  alive,  or  born  alive,  or  causmg  It  to  die  after  its  birtb,  and 
felt  to  die  after  birth.  does  by  such  act  prevent  that  cHWd  from  being 
dive,  or  causes  it  to  die  after  its  birth,  shall,  if  such  act  be  not  caused 
faith  for  the  purpose  of  saving  the  life  of  the  mother,  be  punished. 
Dprisonment  of  either,  description  for  a  term  which  may  extend  to  ten 
f  or  with  fine,  or  with  both. 
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Ct.  of  Ses.    . 
Uncog. 
Warrant, 
^ot  bailable. 
Not  com  p. 


Secs.  316,  317.}  OFFENCE 
^  316.  Whoever  does  \ 

Causing  death  of  quick  un- 
born chyd  by  an  act  amount- 
ing to  culpaole  homicide. 

of  either  description  for  a 
be  liable  to  fine. 


A,  knowing  that  he  is  lil^ 
which,  if  it  caused  the  death 
woman  is  injured}  but  does  n 
she  is  pregnant  is  thereby  cau 

817.  Whoever,  beinj 

Exposure  and  abandonment 
of  child  under       - 


^^0/^  of  child  under  twelve  years  by  _ 

^\  H    parent  or  person  having  care 

•        I  — — 

a  term  which  may  extend 


\ 


£xplanafwn.— This 
fender  for  murder  or  culp 
in  consequence  of  the  exp 

The  prisoner  left  her  chi 
sure  about  200  yards  from  t 
about  thirty  hours,  and  then  c 
supl^orted,  as  it  might  have  1 
frequented  place,  but  that  the 


^51^1 


MAT  Nanki  V,  Crown,  Panj. 

Held  that,  where,  from  t 

posed  by  the  prisoner  did  not 

Tee,  the  prisoner,  though  gu 

if  murder.    That  section  cor 

otber  result  of  exposure. — { 

JO  W.  R.  52.    [Loch  and  Gl 

Where  the  prisoner  cat 
from  giving  the  deceased  any 
ttie  child,  it  was  held  that  thi 
and  that  the  Sessions  Judg 
exception  under  s.  300  whicJ 
Rec,  No.  18  of  1870. 

S.  317  of  the  Penal  Cod 
a  parent  of  his  or  her  childre 
being  able  to  take  care  of 
Jn  re  Felani  Hariani,  16  } 

K  WAS  delivered  of  a  c 
away  in  Kashmir.  K's  motl 
placed  the  child  naked  at  he 
S  went  away,  and  the  child 
committed  an  Offence  under 
SAMMAT  Khairo,  Panj.  Rec, 

Accused,  a  married  wo 
time  supported  by  her  milk, 
with  her,  who  wa^'under  the 
found,  was  certain,  as  the  m 
•a  '*  leaving  with  the  intentic 
317,  and  that  the  conviction 
ran,  Panj.  Rec,  No.  5  of  li. 
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,XVI.]     OFFENCES  AFFECTING  THE  HUMAN  ElODY.     [Sec.  318; 

jrVBRB  a  mother  abandoned  her  cbild,  with  the  intention  of  wholly  abandoning  Tt, 

inpr  thafsuch  abandonment  was  likelv  to  cause  its  de^,  and  the  child  died  in 

rice  of  the  abandonment,  neia  inai  she  could  not  oe  oonvicted  and  punished  un- 

&4an(?a]so  under  s.  317  of  the  Penal  Code,  buts.304''only.— Empress  v,  ^anni, 

J  2  All.  |m9.     [Straight,  J.     Aug.  4,  1879.]        "         ' '" 

i*i   '  » 

|.-^CCUSBD,  a  married  woman,  quarrelled  with  her  husband,  and  left  his   house  for  her 

"*  house  in  another  village,  leaving  her  child,  aged  six  months,  in   her  husband's 

Her  husband  ^as  not  m  the  house  at  the  time,  but  on  his  return  shortly  after  he 

Jtlie  door  shut,  his  wife  absent,  and  the  child  lying  on  the  floor  crying.  He  informed 

pttbafdar,   who  arranged  for  supplying  milk  for  the  child,  and  himself  went  to  the 

i.io  report  the  matter.     It  was  held  that,  on  the  facts  found,  accused  had  not  left  her 

|#ith  the»intention  of  wholly  abandoning  it  within  the  meaning  of  s.  317,  and  that 

irriction  under  that  section  ^ras,  therefore,  not  maintainable.     Crown  v.  Mussammat 

M  (Panj.  Rec.,  No.  5  of  1878)  referred  to  and  approved. — Empress  v.  Mussammat 

d,  Panj.  Rec.,  No.  4  of  1879. 

',  EngliJb  law  on  the  subject  is  24  and  25  Vic,  c.  100,  s.  27.  In  order  to  sustain 
tment  under  it,  it  is  only  necessary  to  prove  that  the  defendant  wilfully  aban- 
lor  expo^  the  child  mentioned  in  th^  indictment ;  that  the  child  was  then  under 
I  years  of  age;  and  that  its  life  was  thereby  endangered,  or  its  health  had  been  or 
u  likely  to  be  permanently  injured.  The  folFowing  facts  were  held  to  warrant  a 
don  on  an  indictment  framed  on  this  se6lion  charging  the  prisoners  with  abandon- 
1  exposing  a  child  under  the  age  of  two  years,  whereby  its  life  was  endangered. 
ibl  the  prisoners  was  the  mother  of  a  weakly  bastard  child.  When  it  was  five  weeks 
i;^th  the  prisoners  put  the  child  in  a  hamper  at  S,  wrapped  up  in  a  shawl,  and  packed 
l^riiavings  and  cotton-wool,  and  the  mother  took  the  hamper  from  S  to  the  booking- 
l^of  the  railway-station  at  M  (a  distance  of  about  four  miles),and  there  left  it,  having 
Mile  carriage  of  the  hamper  to  G.  The  hamper  was  addressed  to  the  lodgings  of  the 
T«  father  at  G,'and  be  had  told  the  mother,  previous  to  the  child's  birth,  that,  if  afte 
"^  to  him,  he  would  keep  it.  The  mother  told  the  clerk  at  the  station  to  be  very 
f  of  the  hamper,  and  to  send  it  by  the  next  train,  which  was  done  in  ten  minutes 
tthe  tyne  of  its  delivery  at  the  station.  Upon  the  address  were  the  words  :  "  With 
■I  to  be  delivered  immediately."  The  hamper  was,  as  above  mentioned,  duly  sent  by 
^and  was  delivered  at  its  address  in  G  in  a  little  less  than  an  hour  from  the\ime 
I  being  despatched  from  M.  On  its  being  opened,  the  child  was  alive,  and  lived  for 
r  weeks  afterwards,  when  it  died  from  causes  not  attributable  to  the  conduct  of  the 
crs  or  either  of  them. — R.  v,  Falkingham,  L.  R.,  i  C.C.  R.  222;  39  L.  J.  (MX^.)47. 

jvA  WOMAN,  who  was  living  apart  from  her  husband,  and  who  had  the  actual  custody  I 
"  r  child,  under  two  years  of  age,  brought  the  child  on  the  19th  October,  and  left  it 
s  the  father's  door,  telling  him  she  had  done  «o.     He  knowingly  allowed  it  to  re% 

klying  outside  his  door  from  about  7  p.m.  till  i  a.m.,  when  it  was  removed  by  a  con- 
r  being  then  cold  and  stiff.  Upon  this  state  of  facts,  it  was  held  that,  although  the 
r  bad  not  the  actual  custody  and  possession  of  the  child,  yet,  as  he  was  by  law  bound 

pvide  for  it,  his  allowing  it  to  remain  where  he  did  was  an  abandonment  and  exposure 
t  child  by  him,  whereby  its  life  was  (endangered,  within  the  meaning  of  24  and  25 

^c.  100,  s.  27.— R.  V.  White,  L.  R.,  i  *C.  C.  R.  31  i  ;  40  L.  J.  (M.C.)  134. 

!.3t8.  Wheever,  by  secretly  burying,  or  otherwise  disposing  of,  the  dead  Ct.  of  Ses., 
nentof  birth  by se-    ^ody  of  a  child,  whether  such  child  die  before,  ^^^l^^^^^^^W 
al  of  dead  body. .     after,  OF  during,  its  birth,  intentionally  conceals  or  or  2nd  class.  ^ 
Rvoitirs  to  conceal  the  birth  of  %uch  child,  shall  be  punished  with  im-  Ognixable. 
acm  of  cither  description  for  a  term  which  may  extend  t6  two  years,  Bltf^Cf' 
fine,  or  with  both.  Not^com'p. 

^HARGB. — That  you,  on  or  about  the  ,  at  ,  by  secretly  burying  the       ^ 

[body  of  your  infant  child,  intentionally  concealed  the  birth  of  su^rh  child,  and  that  . 

ave  thereby,  '&c.— 8  W.  R  .  Cr.  L..  4,  No.  672  of  1867. 

Upon  a  prosecution  under  s.  318  of  the  Penal  Code,  a  person  cannot  be  convicted  of' 
*iling  the  birth  of  a  child  in  the  case  of  a  mere  foetus  four  months  old. — Pro.,  Aug. 
%  4  Mad.  H.  C.  R.,  Ap..  6^.  * 
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Src.  319.]     OFFEh 

% 

repor: 

Many  of  the  offences 
head  of  Hurt  will  also  f 
Assault.  A  stab,  a  bl< 
limb,  the  flinging  of  boi 
son,  are  assaults,  and 
cause  bodily  hurt.  Bi 
caused  by  many  a6ts  w 
A  person,  for  example, 
ous  potion,  and  places 
other ;  a  person  who  co 
grass  on  which  anothc 
walking ;  a  person  who 
path,  intending  that  ai 
it,  may  cause  serious  hu 
punished  for  causing  % 
cannot,  withoutextrem< 
be  said  to  have  commi 

We  propose  to  desigi 
and  infirmity,  by  the  n< 

We  have  found  it  ve 
line  between  thc^e  bo< 
serious,  and  those  whic 
such  a  line  with  perfer 
absolutely  impossible . 
siicha  line  should  be  d 
than  that  offences,  son 
in  enormity  to  murder, 
more  than  frolics  whicl 
would  hardly  resent,  sh 
ther. 

We  have,  therefore 
kinds  of  hurt  as  grieve 

We  have  given  this  i 
— to  the  loss  of  the  si 
the  loss  of  the  hearing 
loss  of  any  member  or 
•nent  loss  of  the  perfect 
or  joint — to  the  perma 
the  head  or  face — to  t\ 
dislocation  of  bones, 
on  sure  ground.  But 
remains.  Some  hurts 
those  kinds  of  hurt 
mentioned,  distinguisl 
obvious  line  from  slig 
theless  be  most  seri( 
example,  which  neit] 
sufferer,  nor  blinds  h 
hearing,  nor*  deprives 
or  a  joint,  nor  perms 
of  the  use  of  a  membc 
figures  his  countenar 
bones,  nor  dislocates 
intense   pain,    prolong 


*  Locre :  L^g 
t  Paillet :  Ma 
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vXVI.]     OFFENCES  AFFECTING  THE  HUMAN  BODY,      [Sec.  319. 


1 


REPORT  OF  THE  INDIAN  LAW  COMMISSIONERS  ON  HURT — COntd, 

would  have  subjected  the  accused  to     he   received   from    Gaiscard  ; 
Inbbment  ^o  obwously  dlsproportioned 


m  eases 


Jls, 


{ offence. 

I^e  have  attempted  to  preserve  and  to 

1  what  is  good  in  this  article  of  the 

\  Code,  and  to  avoid  the  evils  which 

\  noticed.     It  fi(ft>ears  to  us  that  the* 

\  d  tioe  during  which  a  sufferer  is  in 

,  diseased,  or  incapacitated  from  pur- 

his  ordinary  avocations,   though  a 

criterion  of  the  severity  of  a  hurt, 

91  the  best   criterion    that   has   ever 

I  devised.     It  is  a  criterion  which  may, 

J  with  propriety,  be  employed,  not 

I  cases  w^ere  violence  has  been  used, 

»ses  where  hurt  has  been  caused 

t  any  ass^wlt,  as  by  the  administration 

^  the  setting  of  traps,  the  digging  of 

s,  the  placing  of  ropes  across  a  road. 

tkongh  we  have  borrowed  from  the 

efcCode  thb  test  of  the  severity  of  bodi- 

[ijttries,  we  have  framed  our  penal  pro- 

Ipoa  on  a  principle  quite  different  from 

I  bjr  which  the  authors  of  the  French  Code 

Jear  to  have  been  guided.    In  apportion-t 

ItlK  ptinbhroent,  we  take  into  consider-l 

both  the  extent  of  the  hurt  and  the) 

ion  of  the  offender.  • 

t  we  propose  is  that  the  voluntary  in^ 

I  of  simpl<r bodily  hurt  shall  be  punish- 

b  jm^sonment  of  either  description 

eh  may  extend  to  one  year,  or  fine,  or 

^  voluntary  infliction  of  grievous 

hurt  with  imprisonment   of   either 

on  for  a  term  which  may  extend  to 

ycarsy  and   must  not  be  less  than  six 

iith9)  to  which  fine  may  be  added. 

["bese  are  the  ordinary  punishments.  But 
are  certain  aggravating  and  mitigat- 
I  ctxcumstances  which  make  a  consider- 
i  difference. 

e^ bodily  hurt  is  voluntarily  inflicted 

i  attempt  to  murder  the  person  hurt,  we 

to  punish  the  offender  with  trans- 

«  for  life,  or  with  imprisonment  for 

vhich  may  extend  to  life,  and  cannot 

■than  seven  years.  It  does  not  appear; 

( tbaty  where  the  murderous  intention  is 

©ut,  the  severity  of  the  hurt  inflicted 

I  ckcoinstaoce  which  ought  to  be  con- 

lla  apportioning  the  punishment.    It 

dly  a  circumstance  which  will 

»portant  as  evidence.     A  Court  will 

be  more  easily  satisfied   of  the 

I  intention  of  an  assailant  who  has 

I  a  n>an's  skull,  than  of  one  who  has 

f  eansed  a  slight  contusion.  But  the  proof 

'  t  complete.  To  take  examples  which 

Tuii^Yersally  known :  Harley  was  laid  up 

Dtktt  twenty  days  by  the  wound  which 


the  scratch 
which  Damien  gave  Louis  the  Fifteenth  was 
so  slight  that  it  was  followed  by  no  feverish 
symptoms.  Yet  it  will  be  allowed  that  it 
would  be  absurd  to  make  a  distinction  be- 
tween  the  two  assassins  on  this  ground. 

We  propose  that,  when  bodily  hurt  is  in-N 
flicted  by  way  of  torture,  the  punishment] 
shall  be  very  severe.     In  England,  happily,/ 
such  a  provision  would  be  unnecessary.    But 
the  execrable  cruelties  which  are  committed 
by  robbers  in  this  country  for  the  purpose  of 
extorting  property,  or  information  relating 
to  property,  render  it  absolutely  necessary 
here.    We  propose  that  in  such  cases,  if  the 
hurt  inflicted  be  what  we  have  designated  as 
grievous,  the  offender  shall  be  punished  with  " 
transportation  for  life,  or  with  imprisonment  \ 
for  a  term  which  may  extend  to  life,  and   ' 
which  shall  not  be  less  than  seven  years. 
Where  the  hurt  is  not  grievous,  we  propose  J 
that  the  imprisonment  shall  be  ifor  a  term  of 
not  more  than  fourteen  years,  nor  less  than  ' 
one  year. 

Bodily  hurt  may  be  inflicted  by  means  the 
use  of  which  generally  indicates  great  malig* 
nity.  A  blow  with  the  fist  may  cause  ^s 
much  pain,  and  produce  as  lasting  injury,  as 
laceration  with  a  knife,  or  branding  with  a 
hot  iron.  But  it  will  scarcely  be  disputed 
that,  in  the  vast  majority  of  cases,  the  offend- 
er who  has  used  a  knife  or  a  hot  iron  for  the 
purpose  of  wreaking  his  hatred  is  a  far  worse 
and  more  dangerous  member  of  society  than 
be  who  has  only  used  his  fist.  It  appears  to 
us  that  many  hurts  which  would  not,  ac- 
cording to  our  classification,  be  designated 
as  grievous,  ought  yet,  on  account  of  the 
mode  in  which  they  are  inflicted,  tobepun-^ 
ished  mor^  severely  than  many  grievous 
hurts.  We  propose,  therefore,  that,  where 
bodily  hurt  is  volutitarily  caused  by  means 
of  any  sharp  instrument,  of  fire,  of  any  heated  ' 
substance,  of  any  corrosive  substance,  of  any 
explosive  substance,  of  any  poison,  internal 
or  external,  or  of  any  animal,  the  maximum 
of  imprisonment  may  be  increased,  in  cases 
of  grievous  bodily  hurt,  to  fourteen  years, 
in  other  cases,  to  three  years. 

In  cases  where  bodily  hurt  is  voluntarily 
caused  on  grave  and  sudden^pro vocation, 
we  propose  to  mitigate  the  punishment. 
This  mitigation  is  common  to  cases  of  hurt 
and  of  grievous  hurt.  But  voluntarily  caus- 
ing of  grievous  hurt  on  i^eat  and  sudden 
provocation  will  still  be  punishable  more 
severely  than  the  voluntary  causing  of  hurt  ^ 
not  grievous  on  grave  and  sudden  provoca- 
tion. The  provisions  which  we  propose 
on  this  subject  are  framed  on  the  sam^ 
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principles  on  which  we  have  framed  the  law 
of  manslaughter,  and  may  be  defended  by 
the  same  arguments  by  which  the  law  of 
manslaughter  is  defended. 

Hitherto  we  have  been  considering  cases 
in  which  hurt  has  been  caused  voluntarily. 
But  hurt  may  be  caused  involuntarily,  yet 
culpably.  There  may  have  been  no  design 
to  cause  hurt,  no  expectation  that  hurt 
would  be  caused.  Yet  there  may  have  been 
a  want  of  due  care  not  to  cause  hurt.  For 
these  cases  of  the  involuntary  yet  culpable 
infliction  of  bodily  hurt,  we  have  provided 
rules  which  bear  a  close  analogy  to  those 
which  we  have  provided  for  cases  of  involun- 
tary culpable  homicide. 

The  provision  contained  in  cl.  329  bears, 
it  will  be  seen,  a  close  analogy  to  those 


X^' 


^       ^_  310. 

ys}^  ""'^'  infirmity  to 

Where  a  wife  died  from  a  chance-kic 
provocation  given  by  the  wife,  the  husban 

yl  and  showing  by  the  blow  itself,  and  by  his 
I  no  intention  or  knowledge  that  the  a^  was 
I  h^d  that  the  husband  was  guilty  of  an  offe 
'  and  not  of  an  offence  under  ss.  320  and  3a: 
sence  oC  several  witn^fi^eb  llial  filS  huU  klTI^ 
the  kick,  was  held  to  be  direct  evidence 
8  W.  R.  29.     [Seton-Karr  and  Hobhouse,  J 

The  pain  caused  by  a  blow  across  the 
such  a  trivial  character  as  to  come  within  tli 
OF  Bengal  v.  Sheo  Gholam  Lalla,  24  M 

320. 


Grievous  hurt.  desigoated 


(!^^^]^^^i^f*^A^*   Firs/. — Emasculation. 

»     ^-^^  Secondly, — Permanent  privation  < 

Thirdly, — Pemianent  privation  0 

Fourthly, — Privation  of  any  mera 

Fifthly, — Destruction  or  perman< 
ber  or  joint. 

Sixthly. — Permanent  disfiguralio 

Seventhly, — Fracture  or  dislocati< 

Eighifily, — Any  hurt  which  enda 
to  be,  during  the  space  of  twenty  day 
follow  his  ordinary  pursuits. 

Attempt  a^murder  must  not  be  confo 
geroas  weapons. — Gholam  Russool  v,  Cri 

There  must  be  evidence  to  prove  that  1 
as  grievous  hurt,  has  been  caused  before  a 
Code. — Queen  v,  Kaminee  D.\ssee,  12  V 
1869.] 
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"XliAr.  XVI.]  OFFENCES  AFFECTING  THE  HUMAN  BODY.  [Secs.  321-^3.         '     ., 

821.  Whoever  does  any  act  with  the  intention  of  thereby  cansing  hart  to 
v-j   *.  -1         -JL  u  ^        ^^y  person,  or  with  the  knowledge  that  he  is  iitely  • 

Votaotargy  causirtfe  hurt.        ^^^^^^  ^^  ^^^  j^^  ^^  ^^^  p^^^^^  and  do^  there>.         -^   .  .  . 

farcatge  hurt  to  any  person,  is  said  '*' voluntarily  to  cause  hurt.'*  ^mV-  '}^ 

A  DISABILITY  for  20  days  constitutes  grlevogis  hurt     A  disability  for  a  fortnight  is    i       _^ 
mbkabte  for  voluntarily  causing  hurt.--QuEEN  v.  Bishnooram  Surma,  i  W.  R.  9.    "'^' 
pGsaip-and  Giover,  ^.     Aug.  30,  1864] 

Whe:ib  a  wife  died  from  a  chance-kick  on  the  spleen,  inflicted  by  her  husband  on 
provocation  c^iven  by  the  wife,  the  husband  not  knowing  that  the  spleen  was  diseased, 
ild' Skewing ^  the  blow  itself,  and  by  his  conduct  immediately  afterwards,  that  he  had 
sollllention  or  knowledge  that  the  act  was  likely  to  cause  hurt  endangering  human  life, 
ItliRW'liM  that  the  husl^nd  was  guilty  of  an  offence  under  ss.  319  and  321  of  the  Penal 
Co^imd  not  of  an  offence  under  ss.  320  aod  323. — Quben  v.  Bysaooo  Noshyo, 
8  V.  R.  29.     [Seton-Karr  and  Hobhouse,  jj.    June  29,  1867.] 

688.  Whoever  voluntarily  causes  hurt,  if  the  hurt  which  he  intends  to 
Voldatarily  causing  griev-    cause  Or  knows  himself  to  be  likely  to  cause  is 
ottshort.  grievous  hurt,  and  if  the  hurt  which  he  causes  is 

grievous  hurt,  is  said  "  voluntarily  to  causegnevous  hurt." 

y  Mxplanaiion, — A  person  is  not  said  voluntarily  to  cause  grievous  hurt  ex-*^^*"^^^^^^"*^  /  ' 
c^  when  he  both  causes  grievous  hurt,  and  intends  or  knows  himself  to  be  f^<rc^-'<^  ?^'^^'; 
fifciiiy  to  cause  grievous  hurt.  But  he  is  said  voluntarily  to  cause  grievous  ^ut^A  ^^^^''- ' 
Iwt  %  mtending  or  knowing  himself  to  be  likely  to  cause  grievous  hurt  of  ^  rM-f>0.  i^ 
mekhid,  he  actually  causes  grievous  hurt  of  another  kind.  Jg'^'fvx^^h   *p^v^^.  -' J 

•       ..  Illustration.  Ns^ 

A,gintending  or  knowing  himself  to  be  likely  permanently  to  disfigure  Z's  face,  gives 
Z  u  blow  wlil|:h  does  not  permanently  disfigure  Z's  face,  but  which  causes  Z  to  suffer 
\  bodily  pain  for  the  space  of  twenty  days.    A  has  voluntarily  caused  grievous  hurt.  - 


Rulings. 

Tub  prisoners  having  abetted  an  assault,  and  murder  having  been  committed,  it  was 
heki,  under  the  peculiar  circumstances  of  the  case,  that  they  were  guilty  of  grievous  hurt, 
but  not  of  abetment  of  murder. — Queen  v,  Goluck  Chung,  5  W.  R.  75.  [Campbell 
and  Macpherson,  JJ.    April  28,  1866.] 

Where  A  ordered  B  and  C  to  seize  and  forcibly  take  D  in  the  contemplation  of  an 
assault  upon  D,  and  D  was  so  beaten  and  tortured  that  he  died,  it  was  held  that  A  was 
guilty  at  least  of  abetting  the  commission  of  voluntarily  causing  grievous  hurt.— Queen 
V.  DooKCBSSUR  Surma,  7  W.  R.  61.     [Hobhouse,  J.    April  30,  1867.] 

Where  a  wife  died  from  a  chance-kick  on  the  spleen,  inflicted  by  her  husband  on 
prv^oeation  given  by  the  wife,  the  husband  not  knowing  that  the  spleen  was  diseased, 
and  flbowing  by  the  blow  itself,  and  by  his  conduct  immediately  afterwards,  that  he  had 
no  |||ention  or  knowledge  that  the  act  was  likely  to  cause  hurt  endangering  human  life, 
'kelFtkaa  the  husband  was  guilty  of  an  offence  under  ss.  319  and  321  of  the  Penal  Code, 
and  not  of  an  offence  under  ss.  320  and  322. — Queen  v,  Bysagoo  Noshyo  8  W.  R.  29. 
[Set4l»-Karr  and  Hobhouse,  J  J.    June  29,^  1867.] 

Where  a  prisoner  was  charged  under  ss.  304,  325,  and  323,  and  the  jurf  brought  in 
a  veviiet  of  guilty  under  s.  335,  it  was  held  that  he  was  not  acquitted  of  grieyous  hurt,  •       . 

bat  ^fmmA  guilty  of  the  offence  described  in  s.  322,  with  the  extenuating  circumstances  -  > 

wfalA  would  confine  the  punishment  within  the  limits  specified  in  s.  335. — Queen  v. 
LuKHtHARAiN  Agoori,  23  W.  R.  61.     [Jackson  and  McDonell,  JJ.     April  8y  1875.]^. 

888.  Whoever,  except  in  the  case  provided  for  by  section  33J,'volun-  Any  Mag. 
MMttMt  for  voluntarily    tarily  causcs  hurt,  shall  be  punished  with  imprison^  SnilSins. 
cinAlrWft.  ment  of  either  description  for  a  term  which  may  Bailable, 

iiilihfrto  one  year,  or  with  fine  which  may  extend  to  one  thousand  rupees^  Comp. 
0r*iAlibotb. 

[    3"    ] 
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Sec.  323.]      OFFENCES  AFFECTlkG  ^TkE  iAjMAN  BODY.    [CtiAP,  XVl. 
^  *  v 

A  DISABILITY  for  twenty  days  constitutes  grievous  hurt.  A  disability  jor  a  fought 
is  punishable  for  voluntarily  causing  hurt.— Queen  v.  Bishnooram  Surma,  i  W.  R.9. 
[Kemp  and  Glover,  J  J.    Aug.  30,  1864.]  9, 

The  wounding  of  a  thief  by  a  chaukidar  in  order  to  effect  his  arrest  held^ynAet  the 
circumstances,  to  be.justifiable.-^QuEEN  v,  Protab  Chaukid^^,  2  W*  R.  9.  [Caaaphell 
and  Glover,  JJ.    Jan.  16,  1865.] 

The  prisoner  and  another  were  squabbling  with  the  husband  aftd  son  of  the  wita^s, 
Mussammat  Mootlca^  at  the  door  of  the  house.  This  witness  from  inside  r«monatiated 
and  abused  the  prisoner.  The  prisoner  then  went  inside  the  house,  pulled  tlie  #)ta^ 
out  by  the  hair  of  her  head,  threw  her  down,  and  stamped  upon  her  chest  and  abdooen. 
She  was  17  days  in  hospital,  during  three  days  of  which,  according  to  the  depodtiOBof 
the  medical  officer,  h^r  life  was  in  danger.  Held  that  the  hurt  came  under  the  ei^ith  Wad 
of  the  hurts  which  are  described  as  grievous.— Queen  v.  Bassoo  Rannah,  2  W.  R.  29. 
[Kemp  and  Glover,  JJ.    Jan.  30,  1865.] 

In  cases  of  hurt  or  grievous  hurt  the  question  should  be  con^idered*as  to  who  was 
the  aggressor,  and  whether  the  offence  was  committed  in  the  exercise  pf  the  right  of  pri- 
vate dSencei— Queen  v.  Sohun,  2  W.  R.  59.   [Campbell  and  Jackson,  J  J.  April  10,  iWS-J 

The  prisoner,  havin^^  received  great  provocation  from  his  wife,  pushed  her  widi both 
arms  so  as  to  throw  her  with  violence  to  the  ground,  and,  after  she  was  down,  slapped  bet 
with  his  open  hand.  The  woman  died,  and,  on  examination,  it  appeared  that  there  pere 
no  external  marks  of  violence  on  the  body,  but  that  there  was  a  certain  degree  dt  diiease 
of  the  spleen,  and  that  death  was  caused  by  the  rupture  of  the  spleen.  Under  the  dbove 
circumstances,  the  prisoner  was  held  guilty  of  causing,  hurt,  and  not  of  culpable  bomkide 
not  amounting  to  murder.— Queen  tr.  Punchanun  Tantee,  5  W.  R.  97.  [Norniao  aid 
Campbell,  J  J.    May  28,  1866.] 

^^^  Where  a  person  was  tried  and  acquitted  on  a  charge  of  usiag  crrminal  force,  he  can- 
not afterwards  be  charged  with  committing  hurt  in  respect  of  the  same  transajtkw.— 
Kaptan  v.  G.  M.  Smith,  16  W.  R.  3 ;  7  B.  L.  R.,  Ap.,  25.  [Bayley  and  |>au!,  JJ.  June 
7,  1871.]  » 

Where  a  person  scourged  another  with  nettles  in  order  to  extract  property  frooi  the 
sufferer,  and  the  Magistrate  tried  the  case  as  one  of  hurt  (under  s.  323)  and  eidottkn 
(s.  384),  although  the  accused  ought  to  have  been  charged  under  s.  327,  and  tried  by  tiK 
Court  of  Session,  the  High  Court  declined  to  interfere  under  s.  404,  Code  of  Cdttiaal 
Procedure  (Act  XXV.  of  1861),  corresponding  with  s.  439,  new  Code  of  Crimiiud Pvoce* 
dure  (Act  X.  of  1882),  and  directed  a  new  trial,  believing  that  substantial  justioe  hadbeefi 
done  in  the  case. — In  the  Matter  of  Tarinee  Prosad  Banerjee,  18  W.  R.  8.  [Kewp 
*  and  Glover,  JJ.    June  14,  1872.]      ^ 

Where,  according  to  the  prisoner's  own  confession  (which  was  the  only  direet  evi- 
dence against  her^,  she,  with  a  view  tochastising  the  deceased,  her  daughter,  8  or  10 years 
of  age,  for  impertinence,  but  without  any  intention  of  killing  her,  gave  her  a  kick  on  the 
back  and  two  slaps  on  the  face,  the  result  of  which  was  death,  held  that  the  ooavlctioQ 
should  be  under  s.  323,  Penal  Code,  of  voluntarily  causing  hurt,  and  the  punishmeat,  one 
year's  rieorons  imprisonment. — Queen  v.  Beshor  Bewa,  18  W.  R.  29.  [Ken^  and 
Glover,  JJ.    July  9,  1872.] 

AVhere  a  prisoner  was  charged  under  ss.  304,  325,  and  323,  and  the  jury  broq^  in 
a  verdict  of  guilty  under  s.  335,  it  was  held  that  he  was  not  acquitted  of  grievoa*  hurt, 
but  found  guilty  of  the  offence  described  in  s.  322,  with  the  extenuating"  circooaailaiices 
which  wou|d  confine  the  punishment  within  the  limits  specified  in  s.  335-— Qo^ni  t. 
Lukhinarain  Agoori,  23  W.  R.  61.  [Jackson  and  McDonell,  JJ.  April  8^  187S-] 
s^  RiOTiNa,  and  hurt  in  the  course  of  such  rioting,  are  distin^  offences,  and  eai^  of* 

fence  is  separately  punishable. — Empress  v.  Ram  Adhik,  I.  L.  R.,  2  All.  139.     [Pearson, 
J.    Feb.  13,  1879.] 

>y here  a  person  hurt  another,  who  was  suffer.ng  from  spleen-disease,  intci>hiiaiT?T 
but  without  the  intention  of  causing  death,  or  causing  such  bodily  injury  as  was^ 
cause  death,  or  the  knowledge  that  he  was  likely  by  his  a6t  to  cause  death,  and  hf. 

caused  the  death  of  such  other  person,  it  was  held  that  he  was  properly  convictttL  ^ ., 

s.  323  of  the  Penal  Code,  of  voluntarily  causing  hurt.— Empress  w.  Fox,  I.  L.^WJU1 
522.    [Stuart,  C.J.    Dec.  16,  1879.]  »  ^    rn 
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Chap.  XVL]    0FFEIVCS9  aPfeCTHVG  THE  HUMAN  BODY.      \S%c,  zM*        ^'* 
*  j»  J  ^ 

Whbrb  ^  focts  found  showed  that  death  resulted  from  violence  intentioiially  di- 

xtBttd  agiinst  the^eceased  by  the  accused,  the  Chief  Court,  on  the  revision  side,  altered  ^ 

the  conviction  from  one  under  s.  304 A  to  one  under  s.  333.— -Empress  tr.  Ganda  Singh, 

Pai^.  Rec,  No.  xi  of  1880. 

A  FBRSON,  without  t^e  intention  to  cause  death,  or  to  cause  such  bodily,  injury  as 
was  Hkely  to  cause  death,  or  the  knowledge  that  he  was  likely  by  his  aA  to  cause  death, 
or  tlie  intention  to  cause  grievous  hurt,  or  the  knowledge  that  he  was  likely  by  his  ad  to 
0>«i3^  grievous  hurt,^ut  with  the  intention  of  causing  hurt,  caused  the  death  of  another 
pMOA  bjfcftrowing  a  piece  of  brick  at  him,  which  struck  him  in  the  region  of  the  spleen, 
mtA'su^tmtA  it,  the  spleen  being  diseased.  Held  that  the  offence  committed  was  not  the 
bitewe  of  causing  death  by  a  rash  or  negligent  aft,  but  the  offence  of  voluntarily  causing 
bwt — ^Empsbss  v.  Randhir  Singh,  I.  L.  R.,  3  All.  597.    [Oldfield,  J.    Mar.  7,  1881.J 

Six  accused  persons  were  charged  with,  and  convicted  of,  rioting,  the  common  object 
of  iriAdi  was  causing  hurt  to  two  particular  men.  Four  of  the  accused  were  also  charged 
wft^oand  convicted  of,  respectively,  causing  hurt  during  the  riot  to  the  two  men  and  a 
woman*  and  were  sentenced  to  separate  terms  of  imprisonment  under  ss.  147  and  333  of 
Hie  iVnal  Code.  Helti  that  the  sentences  were  legal.  During  the  course  of  a  riot,  in 
widdi  X  was  aSacked  and  beaten  by  several  of  the  rioters,  one  of  them,  K,  inflicted  griev- 
ooslmft  on  X  by  breaking  his  rib  with  a  blow  struck  with  a  lathi;  K  and  three  others 
ctf  tii0  rioters  were  charged  with  offences  under  ss.  147  and  335  of  the  Penal  Code,  and 
K  Wtta  convided  under  those  sections.  The  other  three  were  convided  under  s.  147,  and 
tAa»  wader  s.  325  read  with  s.  109.     Separate  sentences  were  passed  on  K,  and  also  on  the  ^ 

"^    *  three  for  each  of  the  offences.     Held  that  the  sentences  on  K  were  legal,  but  that,  as  -  ^  '^ 

r  was  nothing  to  show  that  the  other  three  had  abetted  the  particular  blow  which  9^^ 

jd  the  grievous  hurt,  although  they  had,  each  of  them,  assaulted  X,  the  conviction  ^  \ 

(tf  ynm,  under  s.  325  read  with  s.  109,  could  not  be  supported. — In  the  M.\ttkr  of     ^x^ 
MoHUR  Mir  v.TheQuben-Emprbss  and  In  the  Matter  op  Kali  Roy  v.  The  Quek^- 
Empress,  I.  L.  R.,.16  C/il.  725.    [Trevelyan  and  Beverley,  JJ.    June  12,  1889.]  -• 

d24.  Whoever,  except  in  the  case  provided  for  bys-eclion  334,  volun-  ct.of  Ses., 
Volaataril^^atisiQjhurtby    tartly  caases  hurt  by  means  of  any  instrument  for  P^.Mi^., 
daacerousweapons  or  means,    shooting,  Stabbing,  or  Cutting,  or  any  instrument  ^  JJy^J^'^* 
which,  used  as  a  weapon  of  offence,  is  likely  to  cause  death,  or  by  means  of  o>gnisable. ' 
ire  or  any  heated  substance,  or  by  means  of  any  poison  or  any  corrosive  Summons. 
SQbituce,  or  by  means  of  any  explosive  substance,  or  by  means  of  any  sub-  ^jjf **'^h^ 
staace  which  it  is  deleterious  to  the  human  body  to  inhale,  to  swallow,  or  to  p^^jslon 
xecfive  into  blood,  or  by  means  of  any  animal,  shall  be  punished  with  im-  is  given 
priaoiiment  of  either  description  for  a  term  wpich  may  extend  to  three  y**"'«»-b2f^"which 
or  whh  fine,  or  with  both.  '     ^  prosecudcm     ^ 

Causing  hurt  on  grave  and  sudden  provocation  to  the  person  giving  the  provocation 
!t^ai|;eabie  as  an  offence  under  s.  334,  and  not  under  s.  324.— Reg.  v.  Bhala  Chula, 
I  BOREU  H.  C.  R.  17.     [Sausse,  C.J.,  and  Forbes  and  Tucker,  JJ.    July  29,  1863.] 

A  PRISONER  who,  in  the  commission  of  lurking  house-trespass  by  night,  voluntarily 
attMMits  to  cause  grievous  hurt  to  the  owner  of  the  house  who  tries  to  capture  him,  is 
*  pidwable  under  s.  460,  and  not  under  ss.  457  and  324  of  the  Penal  Code. — Queen  v. 
LmanjM  Doss,  2  W.  R.  52.     [Jackson  and  Glover,  JJ.     April  i,  1865.]  • 

Tbb  offence  of  rioting  armed  with  deadly  weapons,  and  stabbing  a  person  on  whose     -' 
pminTw  I  tie  riot  takes  place,  are  distinct?  offences,  and  punishable  as  separate  offences 
ondir  sa.  148,  149,  and  324  of  the  Penal  Code,  s.  149  being  read  as  a  proviso"  to  s.  148. — 
QuBKM  V,  Callachand,   7    W.   R.  60.      [Norman   and   Seton-Karr,  JJ.      April   29, 
i86yj 

Hbld  that,  where  the  prisoners  were  charged  under  s.  148  of  the  Penal  Code  of  riot-  « 

ing  armed  with  deadly  weapons,  and  also  under  s.  324  of  voluntarily  ^causing  hurt  by 
daiM|iQroii9  weapons,  they  should  have  been  sentenced  only  under  one  or  other^  of  these 
seefiaot,  the  charges  being,  properly  speaking,  only  alternative  charges.  The  High  Court. 
■UiMtll  to  interfere  with  the  reception  by  the  Sessions  Judge  of  the  uncorroborated 
-eifte^  of  accomplices.— QuBBN  «.  Dina  Sheikh,  io  W.  R.  63 ;  3  B.  L.  R.  i5n.  LP*»^ar  -* 
vS^Hobhonse,  JJ.    Dec.  15,  1868.] 

[     323     ] 
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Sec.  325.]      OFFENCES  AFFl 

y  Upon  the  construction  of  s.  324 
the  n^nner  of  use  (of  the  weapon)  1 
5»  1872,  7  Mad.  H.  C.  R.,  Ap.,  1 1. 

Under  s.  454  of  the  Criminal 
the  Code.of  1882),  the  collective  pu 
Penal  Code,  must  not  exceed  that  « 
Matter  of  Jubdar  Kazi;  Empres 
Maclean,]].    Feb.  18.  1881.] 

The  offences  of  rioting  armed 
with  a  dangerous  weapon  to  two  ] 
with  such  offences  can  be  convictw 
hurt  caused  to  each  of  the  persons 
with  deadly  weapons  under  s.  148  < 
s.  324  coupled  with  s.  149,  with  cai 
further  charged  under  s.  324  with  c; 
s.  324  coupled  with  9.  149,  in  respe< 
victed  on  all  charges,  and  separate 
in  respect  of  each  offence  charged, 
the  riot  Held  that  the  several  ac 
did  not  fall  within  the  provisions 
found  that  the  causing  of  the  hnrt 
rioting,  and  that  consequently,  und 
sentences  passed  weie  strictly  lega 
1 1  Cal.  349.    [I'ottenham  and  Ghc 

Four  persons  were  charged  wi 
of  themselves  and  others,  the  comn 
tion  of  a  legal  process,  namely,  the  i 
went  with  a  warrant  for  his  arrest, 
pose  of  identifying  him,  and  with  U! 
object,  such  force  or  violence  consi 
other  by  means  of  a  dangerous  wea 
accused  of  offences  under  ss.  147  a 
months'  rigorous  imprisonment  un< 
prisonment  under  the  latter.  He 
under  s.  324  in  respect  of  the  assau 
imprisonment  in  respect  of  that  c 
effect  one  on  the  expiry  of  the  othe 
the  assault  on  A,  and  that  the  assai 
sub-section  of  s.  235  of  the  Code 
had  not  been  assaulted,  the  convict 
on  the  peon  were  legal,  inasmucR  a 
offences  under  ss.  143  and  353  of  t1 
and,  under  s.  235,  sub-s.  3,  of  th 
charged  with,  and  tried  at  one  tria 
and  353,  and  therefore  also  separa 
provided  the  punishment  did  not  e 
amended  by  s.  4  of  Act  VIII.  of  18 
case.-«lN  the  Matter  op  Chani 
R.,  12  Cal.  495.     [Mitter  and  Bevc 

Separate  sentences  passed  u 
hurt  are  not« legal  where  it  is  fou 
a6t  which  amounted  to  voluntarily 
s.  149  of  the  Penal  Code.  Empres, 
Nath  Sircar  y.  Queen- En^press,  ( 
V.  Queen-Empress,  I.  L.  R.,  16  Cs 
and  Tottenham,  )J.    Mar.  31,  188^ 

S;^'.  mU.,    .       825.  Whoever,  except  \t 

or  Mae-  off  I  St      Punishment  for  voluntarily     caus 
or  and  date,     causing  grievous  hurt.  pris< 

S^mmo^'     "**y  «5rtencl  to  seven  years,  an 

Bailable. 
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Chap.  XVI J     OFFENCES  AFFECTING  THE  HUMAN  BODY.     [Sec.  325. 

Charge. — ^That  you,  on  or  aboat  the        day  of  ,  at  ,  voluntarily^ 

wamd  grievous  Surt  to  ,  and  thereby  committed  an  offence  punishable  under  s. 

3250! m  Indian  Pe^al  Code,  and  within  the  cognizance  of  the  Court  of  Ses^on  ^or 
High  Cottrt]!--Crim.  Pro.  Code  (Act  X.  of  1882),  Sch.  V.,  Form  XXVIII.  (IL). 

Iw  their  ist  Report,  the  Indian  Law  Commissioners  remark  as  follows:'  **  An  injury 
to  the  right  hand  may,  in  the  case  of  a  clerk,  keep  him  from  his  work  for  2odays,;which, 
if  it  kappened  to  the  left  hand,  would  be  of  no  consequence.  An  injury  to  the  foot  may 
I  preveoc  one  man  from^oUowing  his  business  in  which  walking  is  necessary,  which,  if  it 
'  happened  Iq  fknother  man  in  a  sedentary  employment,  would  not  interrupt  him  at  all. 
Tbie  ^oposed  criterion  is  therefore  unsatisfactory,  but  some  criterion  is  necessary,  and 
it  isoifiScult  to  devise  a  better." 

In  their  ist  Report,  the  Indian  Law  Commissioners  also  remark  as  follows:  •*  We 
im[re«  with  Mr.  Bacon  in  what  we  conceive  to  be  his  meaning  as  to  the  duty  of  the^, 
Jttdg9-i»ihat  is  to  say,  that  he  is  not  to  trouble  himself  with  seeking  for  direct  proof  of  | 
whal.ll|e  offender  thought  was  likely  to  happen,  but  is  to  learn  it  from  the  nature  of  hisj 
act,  taung  hin^to  have  intended  grievous  hurt,  or  at  least  to  have  contemplated  it  asj 
Hk^to  occur,  where  he  did  what  everybody  knows  isiikely  to  cause  grievous  hurt,  and 
the  more  certairity  drawing  his  conclusion,  when  there  is  evidence  of  previous  enmity 
against  the  party  who  has  suffered.     If  the  act  was  such  that  nothing  more  than  simple 
hurt  eonkl  reasonably  be  thought  likely  to  ensue  from  it,  then,  although  grievous  hurt 
may  nntxpect^ly  have  ensued,  it  would  be  his  duty  to  convict  the  offender  of  simple 
hart  only  under  cl.  323,  judging  that  grievous  hurt  was  not  in  contemplation  ;  for,  accord- 
ing tod.  322,  a  person  can  be  convicted  of  grievous  hurt  only  when  the  result  and  the 
intention  correspond,  or  when  grievous  hurt  has  been  suffered  from  an  act  which  was  in- 
tended to  cause  gprievous  hurt,  though  it  may  be  of  a  different  kind."  - 

Tub  offence  of  voluntarily  causing  grievous  hurt  is  punishable  by  imprisonment,  to  \^ 
wbicb  fine  may  be  added ;  and  not  imprisonment  or  fine.— ^usen  v.  Mbnazoodin,  2  W. 
R'33*    [KempandjSlover,  JJ.     Feb.  6,  1864.]  <•       > 

A  ASABiLiTV  for  20  days  constitutes  grievous  hurt.     A  disability  for  a  fortnight  \/ 
is  pooishable  fo«  voluntarily  causing  hurt.-^QuEEN  v.  Bishnooram  Surma,  i  W.  R.  9. 
[Kemp  aiHl  €fcver,  JJ.    Aug.  30,  1864.] 

Tub  offence  of  voluntarily  causing  grievous  hurt  is  punishable,  not  by  fine  alone, 
but  liy  imprison ment.  the  offender  being  also  liable  to  fine.— Queen  v,  Sharoda  Pesha- 
GUR,  a  W.  R.  32.    [Kiemp  and  Glover,  JJ.     Feb.  3,  1865.] 

When  there  is  neither  intention,  knowledge,  nor  likelihpod.  that  the  injury  inflicted 
in  an  sssanlt  will,  or  can,  cause  death,  the  offence  is  not  culpable  homicide  not  amount^ 
iDg  to  murder,  but  grievous  hurt.-7-QuEBN  v.  Mbgha  Meeah  alias  Juckon  Mreah, 
i2  W.  R,  39     [Kemp  and  Glover,  JJ.     Mar.  8,  1865.] 

In  cases  of  hurt  or  grievous  hurt,  the  question  should  be  considered  as  to  who  was  - 
the  aggressor,  and  whether  the  offence  was  committed  in^the  exercise  of  the  right  of  pri- 
vate Sfence. — Queen  V.  SoHUN,  2  W.  R.  59.     [Campbell  and  Jackson,  JJ.     April  io» 

^  Hbld,  by  the  majority  of  the  Court  (Seton-Karr,  J.,  dissenting),  that  the  offence  of 
admiatstcring  deletenous  drugs,  when  liife  was  not  endangered,  is  punishable  under  s. 
328,  Peoal  Code,  and  not  as  for  grievous  hurt  under  s.  320. — Queen  v.  Joygopal  alias 
JonqtBB,  4  W.  R.  4.     [Loch,  Kemp^  and  Seton-Karr,  JJ.    Sep.  8,  1865.] 

Thb  amount  of  punishment  for  cutting  off  a  wife's  nose  for  intriguing  with  another 
nan  depends  on  the  time  of  the  commission  of  the  grievous  hurt,  whether  at  the  instant, 
or  loftg  aifer,  the  husband  found  himsell  dishonoured. — Qusbn  v,  Sulamut  Russoga, 
4  W.  It  17.     [Glover,  J.    Oct.  24,  1865.] 

A  Sbssions  Judge  has  no  authority  to  interfere  and  direct  a  commitment  in  the  case 
of  i  conviction  for  assault  under  s.  352  or  of  hurt  under  s.  323  of  the  Penal  Code,  both  of 
them  being  offences  triable  by  the  subordinate  Court.  When  the  result  of  a  joint  attack 
^  aeveral  persons  on  one  party  is  fracture  of  the  arm  of  the  party  assaulted,  the  offence 
committed  is  grievous  hurt,  and  not  assault ;  and,  as  the  attack  was  made  in  furtherance 
o(  a  common  object,  all  are  equally  guilty  of  the  same  offence. — Queen  v.  Ramtohul 
Snifw*  5  W.  R,  12.    [Kemp  and  Glover,  JJ.    Jan.  16,  1866.] 

«    Wherb  bone-fractures  have  been  caused  in  addition  to.  other  injuries,  the  offence 
committed  is  grievous  hurt  triable  by  a  Court  of  Session,  and  not  hurt  cognizable  by  a 
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Sec.  325.]     OFFENCES  A  FFECTIN 

^Magistrate. — Queen  v.  Ramtohul  Singh, 
4,  1866.] 

•  Tf/E  prisoners  having  abetted  an  assai 
under  the  peculiar  circumstances  of  the  ca: 
ous  hurt,  and  not  abetment  of  murder. — Qu 
bell  aivl  Macpherson,  J  J.    April  28,  1866.] 

Where,  in  a  case  of  robbery  attended 
death  or  such  bodily  injury  as  was  likely  t< 
voluntarily  causing  hurt  in  committing  rol 
committing  robbery. — Queen  v.  Chakor  \ 
JJ.    June  30,  1866.] 

^^  Where  A  ordered  B  and  C  to  seize  ai 
■assault  upon  D,  and  D  was  so  beaten  and 
ithat  A  was  guilty  at  least  of  abetting  the 
Ihurt.— Queen  v.  Doorgessur  Surmah,  7 

To  establish  a  charge  of  grievous  hurt 
struck  the  complainant  so  severely  as  to  e 
NUND  Dbhulia  alias  Purmeshur,  18  W.  1 

The  High  Court,  in  exercise  of  the  pc 
Criminal  Procedure  (Act  X.  of  1872),  corrc 
minal  Procedure  (Act  X.  of  18^),  altered 
Judge  from  grievous  hurt  into  one  for  mun 
ly* — QuKBN  V,  Supfiruddi  Palwan,  22  \ 
Birch,  JJ.    April  22,  1874.] 

Where  a  prisoner  was  charged  under 
the  jury  brought  in  a  verdict  of  guilty  unc 
|(Tievous  hurt,  but  found  guilty  of  the  offe 
circumstances  which  would  confine  the  pun 
Queen  v.  Lukhinarain  Agoori,  23  W.  F 
1875.] 

To  make  out  the  offence  of  voluntarii 
Code,  there  must  be  some  specific  hurt  voli 
the  eight  kinds  enumerated  in  s.  320. — Que 
McDonell,  JJ.     April  23,  1875.] 

An  accused  struck  a  woman,  carrying  ; 

and  shoulders.    One  of  the  blows  fell  on  Xl 

accused  had  committed  hurt  on  the  infant  1 

to  bring  the  offence  within  the  definition  of  g 

*  I.  L.  R.,  3  Cal.  623 ;  2  C.  L.  R.  go.   '[Markt 

B  VOLUNTARILY  caused  hurt  to  N,  who 
himself  to  be  likely  to  cause  grievous  hurt 
or  causing  such  bodily  injury  as  was  likely 
likely  by  his  act  to  cause  death,  and  caus 
Held  that  B  ought  not  to  be  convicted,  u 
death  by  negligence,  but,  under  s.  325  of  thj 
—Empress  v.  O'Brien,  I.  L.  R.,  2  All.  766. 

THE  accused  were  charged,  under  s.  141 
while  being  members  of  an  unlawful  assemb 
believed  the  evidence  as  to  the  unlawful 
accused  guilfy  of  grievous  hurt  under  s.  325 
the  Code  of  Criminal  Procedure,  1872  (corrt 
minal  Procedure,  1882),  legally  sustainable 
ject  of  a  separate  charge.  S.  457  enable! 
which  are  a  component  part  of  the  original 
a  minor  offence.  It  is  only  in  a  case  whei 
may  require  theni  to  retire  for  further  cons 
must  be  received  by  the  Judge,  unless  contn 
unanimous  finding  of  a  jury  given  in  accoi 
.    to  him  to  follow  is  that  laid  down  in  the  fiftl 
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^A^^XVI.]    OFFENCES  AFF£C71NG  THE  HUM  AN, BODY.      [Sec.  325. 

lore  (Act  X.  of  1873),  corresponding  with  s.  307  of  the  new  Code  of  Criminal  Pro-# 
t  (Act  X.  of  1882).— Govt,  of  Bengal  v,  Mahamdi,  I.  L.  R.,  5  Cal.  871 ;  6  C.  L.  R. 
Ipt    [Morris  and  Prvsep,  JJ.     May  20,  1880.] 

Wbcsb  a  person  struck  another  a  blow,  which  caused  death,  without  anj  intention  of  \ 
liwing  ^eath;  or  of  causinii:  such  bodily  injury  as  was  likely  to  cause  death,  or  the  know**  \ 
Bd^ee&at  be  was  likely  bylmch  act  to  cause  death,  but  with  the  intention  of  causing 
\  hurt,  held  that  the  offence  of  which  auch  person  was  guilty  was  not  the  offence 
ig  death  by  a  rnsh  act,  but  the  offence  of  voluntarily  causing  grievous  hurt.  Ni* ) 
Nagqbhushan3m  (7  Mad.  H.  C.  R.  119),  Queen  v.  Pemkoer  (5  N.-W.  P.  38), 
V.  Win  (5  N.-W.  P.  235),  Empress  v.  Ketakdi  Muftdul  (1.  L.  R.,  4  Cal.  7(64), 
,  ss  V.  Fox  (I.  L.  R.,  2  All.  522),  Empress  v.  O'Brien  (I.  L.  R.,  2  All.  766),  followed. 
fhm  offences  of  nurder,  culpable  homicide  not  amounting  to  murder,  and  causing  death 
iff«  nsb  or  negligent  act,  distinguished. — Empress  v.  Idu  Bbg,  I.  L.  R.,  3  All.  776. 
pn%M>  J-    Aug.  12,  1881.} 

A  MSifBBR  of  an  unlawful  assembly,  some  members  of  which  have  caused  grievous 
tart,  taftnot  lawfully  be  punished  for  the  offence  of  rioting  as  well  as  for  the  offence  of 
mMg  grievous  hurt.— Ehprbss  v.  Ram  Partab,  I.  L.  R.,  6  All.  121.  [Straight,  J. 
^c.s.1%]     • 

Thbeb  persons,  who  were  convicted  (i)  of  riot  under  s.  147  of  the  Penal  Code,  (ii) 
of  CMsing^  grievous  hurt  in  the  course  of  such  riot,  were  respectively  sentenced  to  six 
nWHrfht'  rigorous  imprisonment  under  s.  147,  and  three  months'  rigorous  imprisonment 
•ttdfir  si,  335.  Held,  by  Petheram,  C.J.,  and  Straight  and  Tyrrell,  JJ.,  that,  inasmuch  as 
fte«vid^ce  upon  the  record  showed  that  the  three  prisoners  had  committed  ind|vidual 
acta  ol  violgpge  with  their  own  hands  which  constituted  distinct  offences  of  ^^ausing 
gnevons  hurt  Or  hurt  separate  from,  and  independent  of,  the  offence  of  riot,  which  was 
afaeafy  completed,  and  the  fact  of  the  riot  was  not  an  essential  portion  of  the  evidence 
ncceMBfy  to  establish  their  legal  responsibility  under  s.  325  of  the  Penal  Code,  the 
ntpamte  sentences  passed  under  ss.  147  and  325  were  not  illegal.  Queen-Empress  y, 
Mam  Peaiab  (I.  L.  R.,  6  All.  121)  distinguished.  Per  Brodhurst,  J.,  that  the  evidence 
showeduiat  only  one  of  the  three  prisoners  had  caused  grievous  hurt  with  his  own  hands,  and 
that  the  others  dould  only  be  properly  convicted  of  that  offence  under  the  provisions  of 
s.  149  of  the  Penal  Code,  but  that  the  separate  sentenced  passed  under  ss.  147  and  325 
were  not  Ul^l.  Queen-Empress  v.  Dungar  Singh  (I.  L.  R.,  7  All.  29)  followed.  Also  per 
Brodhsrst,  jT— IlL  g  of  s.  235  of  the  Criminal  Procedure  Code  does  not  apply  merely  to 
the  case.of  persons  who,  in  addition  to  the  offence  of  rioting,  have,  with  their  own  hands, 
committed  the  further  offences  of  voluntarily  causing  grievous  hurt,  and  of  assaulting  a 
Mb&c  servant  when  engaged  irf  suppressing  a  riof ;  and  the  convictions  referred  to  in  the 
mastiation  relate  especially  to  convictions  obtained  under  the  provisions  of  s.  149  of 
the  plenal  Code.—QuESN-EMPREss  v.  Ram  SarOp,  I.  L.  R.,  7  All.  757.  [Petheram,  C.J^ 
aod  Straight,  Brodhurst,  and  Tyrrell,  JJ.    May  12,  1885.] 

S.  149  of  the  Penal  Code  creates  no  offence,  but  was  intended  to  make  it  clear  that 
an  accused  person  whose  case  falls  within  its  terms. cannot  put  forward  the  defence  that 
he  dld'not  with  his  own  hand  commit  the  offence  committed  in  prosecution  of  the  com- 
Mi  cMect  of  the  unlawful  assembly,  or  such  as  the  members  of  the  assembly  knew  to 
\^fkmjf  to  be  committed  in  prosecution  of  that  object.  In  prosecution  of  the  common 
ohUtI  ii  an  unlawful  assembly,  M,  with  his  own  hand,  caused  grievous  hurt.  M  and 
,  ot^  BB^bers  of  the  assembly,  as  to  whom  it  did  not  appear  whether  or  not  any  of 
the»  perMBally  used  force  or  violence,  were  convicted  of  noting  under  s.  147  and.griev- 
oos  hurt  under  s.  325  of  the  Penal  Code,  and  were  each  sentenced  to  separate  terms  of 
imp^foimient  for  each  offence.  The  highest  aggregate  punishment,  which  was  M*s,  was 
six  jmrs'  rigorous  imprisonment,  being  one  year  tor  rioting  and  five  years  for  causing 
grlcfDis  hurt.  Held  that,  assuming  s.  71  of  the  Penal  Code  to  be  applicable,  the  sen- 
teMTS^'wefe  «ot  illegal,  as  the  combined  periods  of  imprisonment  did  not,  in  the  case 
of  iinr|»lsoner,  exceed  the  maximum  punishment  of  seven  years*  rigorous  imprisonment 
wUell  could  have  been  awarded  for  the  offence  punishable  under  s.  325.  Held  also  that 
tW.ffat  could  not,  in  any  of  the  cases, ^be  considered  a  part  of  the  offence  under  s.  325,  *• 
that  s.  71  did  not  apply,  and  that  the  sentences  were  legal.  Queen-Empress  V.  Ram 
iWW  (L  L.  R.,  6  All.  121)  dissehted  from.  Queen-Empress  v.  Dungar  Sing  (I.  L.  R., 
7  93L  fl9),  Queen-Empress  v.  Ram  Sarup  (I.  L.  R.,  7  All.  757),  Queen  v.  Ruhbee-odlah 
b^B.  f3)t  ^*'  Nath  Sarkar  v.  Queen-Empress  (I.  L.  R.,  11  Cal.  349),  Queen-Em- 
pm  V.  Perskad  (I.  L.  R.,  7  All.  414),  Chandra  Kant  Bhaitacharjee  v.  Queen-Empress 
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Sec.  325.]      OFFENCES  AFFECTING  TH3  HUMAN  BODY.    [Chaf •  X\ 

^I.  L.  R.,  12  Cal.  498I,  and  Reg,  v.  Tukayabin  Tamana  (I.  L.  R.,  i   Bom.  214).  « 
to.^QuBEN-EMPRBSS  V.  BisHBSHAR,  I.  L.  R.,  9  All.  645.     [Edge,  C.J.,^d  Bfodlwwt, 
May  16,  1887.]  ♦ 

Six  accused  persons  were  charged  with  and  convicted  of  rioting,  ttfb  ccMamoB 
of  which  was  causing  hurt  to  two  particular  men.  Pour  of  the  accused  were  ^sa  '' 
with,  ^d  convicted  of,  respectively,  causing  hurt  during  ttie  riot  to  the  tw» 


woman,  and  were  sentenced  to  separate  terms  of  imprisonment  under  ss.  147  •■^jnl 
the  Penal  Code.    Held  that  the  sentences  were  1^1.     During  jihe  course  of*flilt,| 
which  X  was  attacked  and  beaten  by  several  of  the  rioters,  one  of  them,  K  ioflidii 
Otts  hurt  on  X  by  breaking  his  rib  with  a  blow  struck  with  a  /athi  ;  K  and  three  otf 
the  rioters  were  charged  with  offences  under  ss.  147  and  335  of  the  Penal  Co^ 
was  convicted  under  those  sections.    The  other  three  were  convicted  undra"  s.  147, ^ 
so  under  s.  325  read  with  s.  109.     Separate  sentences  were  passed  on  K  and  atto' 
other  three  for  each  of  the  offences.    Held  that  the  sentences  on  K  were  legal.  M 
as  there  was  nothing  to  show  that  the  other  three  had  abetted  the  particular  Movi 
caused  the  grievous  hurt,  although  they  had  ea9h  of  them  assaulted  X,  the  conri^*^ 
them,  under  s.  325  read  with  s.  109,  could  not  be  supported. — In  thb  M/Ater  of 
MiRv.  TheQuebn-Empress  AND  In  the  Matter  of  Kali  Rovv.THBiJuBEM-r 
1.  L.  R.,  16  Cal.  725.     [Trevelyan  and  Beverley,  JJ.    June  12,  1889.] 

The  accused  were  charged  before  a  Magistrate  of  the  second  class  with  caasinri 
ous  hurt  as  members  of  an  unlawful  assembly  under  ss.  149  and  325  of  the  Peiu3  f 
The  evklence  showed  that  one  of  the  accused  had  used  an  axe  in  causing  the  boil. 
Magistrate  apparently  ignored  this  fact,  and  he  convicted  the  accused  under  s.  3^  «f  I 
Code.  •  The  accused  appealed.  The  District  Magistrate  who  heard  one  appeal,  cttd  \ 
First-class  Magistrate  who  heard  the  rest  of  the  appeals,  were  both  of  opinion  tM  1 
offence  committed  by  the  accused  was  one  of  causing  grievous  hurt  with  a  6^ 
weapon  within  the  meaning  of  s.  326  of  the  Penal  Code,  and,  as  such,  beyond  the  ] 
^ion  of  the  Second-class  Magistrate.  But  they  did  not  think  it  proptr,  under  the  i 
Stances  of  the  case,  to  quash  the  convictions.  THe  Sessions  judge,  on  examipfii^  I 
record  of  the  case,  was  of  opinion  that,  as  the  offence  committed  by  the^ accused  1 
cognizable  by  the  trying  Magbtrate,  his  proceedings  were  void  ab  iniho^uodet  s.  i__ 
the  Criminal  Procedure  Code.  He,  therefore,  referred  the  case  to  the  High  Coti^l 
recommended  that  the  convictions  under  s.  325  should  be  set  aside.  Held  thatttof 
ceedings  before  the  Second-class  Magistrate  were  not  void  ab  initio  as  he  had  ^ 
tion  to  try  the  accused  for  offences  punishable  under  ss.  149  and  325  of  the  Penal  i 
with  which  they  were  originally  charged.  Held,  also,  that,  though  it  was  the  dtity  fiffi 
trying  Magistrate,  when  the  evidence  disclosed  a  circumstance  of  aggravation, 
the  use  of  a  dangerous  weapon,  which  made  the  offence  cognizable  by  a  higher  C 
adopt  the  proper  procedure  to  send  the  case  to  the  higher  Court,  still  it  was  not  t 

^  to  quash  the  proceedings,  as  the  accused  were  not  in  any  way  prejudiced,  and  t)ie ! 

*  tences  were  not  inadequate. — Quben-Empress  v.  Gundva,  I.  L.  R.,  13  Bom.  502.    [Ja 
and  Candy,  JJ.    Jan.  28,  1889,]' 

The  prisoner,  a  fully-developed  adult  man,  was  charged  with  causing  the  ' 
his  wife,  a  girl  aged  about  11  years  and  3  months,  who  had  not  attained  puberty, 
death  was  caused  by  haemorrhage  from  a  rupture  of  the  vagina  caused  by  tlM  l 
having  sexual  intercourse  with  the  girl.     For  the  defence,  it  was  alleged  that  he  1 
sexual  intercourse  with  the  girl  on  several  previous  occasions  without  injury  to  ber^J 
there  were  circumstances  in  the  case  which  showed  that  this  was  possible,  ana  e " 


improbable,  though  the  medical  evidence  was  to  the  effect  that,  if  such  interconne  i 
previously  taken  place  the  penetration  was  probably  not  so  complete  or  witl^  so  m 
sexual  vigour  as  on  the  occasion  when  the  injury  was  caused.  The  medical  evidenea  \ 
further  to  the  effect  that  the  girl  had  not  attained  puberty,  and  was  immature  and  ^ 
unfit  for  sexual  intercourse ;  that,  under  such  circumstances,  sexual  intercourse  I 
the  prisoner  and  the  girl  was  likely  to  be  dangerous  to  her,  and  to  cause  injuries  1 
less  serious  according  to  the  degree  of  penetration  effected.  The  prisoner  it9»-  i 
with  (a)  culpable  homicide  not  amounting  to  murder  under  s.  304  of  the  Penal  Coda;| 
causing  death  by  doing  a  rash  and  negligent  a6t  under  s.  304A  ;  {c)  voluntarily  < 
grievous  hurt  under  s.  325 :  and  {ti)  causing  grievous  hurt  by  doing  an  a£t  do  la 
negligently  as  to  endanger  human  life  or  the  personal  safety  of  others  under  s.  33^. 
th^  in  such  a  case,  when  the  girl  is  a  wife  and  above  the  age  of  10  years,  and  whtn  i 
fore  the  law  of  rape  does  not  apply,  it  by  no  means  follows  that  the  law  regards  tiie  \ 
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Cb*^.  XVI J  OFFENCES  AFFECUNG  THE  HUMAN  BODY.  [Secs.  326,  3^7. 

»aftiiig  madeover  to  be  the  absoFute  property  of  her  husband,  or  as  a  person  outsid^ 

tepotectioa  of  th»  criminal  law  ;  that  no  hard-and-fast  rule  can  be  laid  down  that  sexual 

fateconrse  with  a  gill  under  a  certain  age  must  be  regarded  as  dangerous  and  punisbaj>le, 

erdfer  that  ageaAs  safe  and  right,  but  that  each  case  must  b6  judged  according  to  its  own  • 

fadMloal  circumstances ;  that  in  such  a  case  the  jury  have  to  consider  and  say  whether, 

M^tbe  particular  circumstances  of  the  case,  having  regard  to  the  physical  .condition  of 

^  dirl,  and  to  the  intention,  the  knowledge,  the  degree  of  rashness  or  negligence  ^ith 

|lWtt  the  accused  is  shown  to  have  acted  on  the  occasion  in  question,  he  has  brought 

jlinKif  within  any  of  t^ie^rovisions  of  the  criminal  law.    Held^  further,  that,  if  the  jury 

jVere  of  opinion  (a)  that  the  a6t  of  the  prisoner  caused  the  death  of  the  girl,  that  is  to  say, 

w  the  a6t  of  cohabitation  on  the  part  of  the  prisoner  had  the  effect  of  rupturing  the 

;llBJy»  ^^  so  causing  the  hemorrhage  which  led  to  her  death ;  (b)  that  the  a6t  of  .coha-  •   • ,   . 

;lnt&»  between  a  fully-developed  man  like  the  prisoner  and  an  immature  girl  like  his 

ittiwsB  itself  a  thing  likely  to  lead  to  dangerous  consequences ;  (r)  that  that  a^  was  (Aie 

flfsodUa  character  as  to  indicate  a  reckless  indifference  to  the  welfare  of  the  girl  or  a 

MQit of  reasonabj^  consideration  about. what  the  prisoner  was  doing,  one  which  the  htis^ 

Ind  ol  the  girl,  if  he  had  had  a  reasonable  regard  to  her  welfare,  and  had  exercised  rea* 

xwabie  thought  as  to  the  aft  he  contemplated  doing,  would  have  abstained  from  doin^; 

A^  would  be  jujirified  in  finding  that  the  prisoner  caused  the  death  of  the  girl  by  a  rash 

and  negliirent  aft.     Under  no  system  of  law  with  which  Courts  have  to  do  in  this  country, 

whether  Hindu  or  Mahomedan,  or  that  framed  under  British  rule,  has  it  ever  been  the 

lurthata  husband  has  the  absolute  right  to  enjoy  the  person  of  his  wife  without  regard 

to  the  question  of  safety  to  her. — Quben-Emprbss  v,  Hurref.  Mohun  Mvthee,  I.  L.  R., 

»ai49.     [Wilson,].    July,  1890.]  '^"' 

886.  Whoever,  except  in  the  case  provided  by  section  335,  voluntarily  Ct.  of  Sts,, 
Vofamiafily  causing  griev-    causes  grievous  hurt  by  means  of  any  instrument  ^1^^^** 
wfcwtby  dangerous  v»p-,  for  shooting,  Stabbing,  or  cuttmg,  or  any  instru- ,8tcS. 
)uor«eans.  mtni  which,  used  as  a  weapon  of  offence,  is  likelyirc^ixable. 

to  CMBe  death,  or  by  means  of  hre  or  any  heated  substance,  or  by  means  of  NoTSSwite. 
ttf  pdson  or  any«corrosive  substance,  or  by  means  of  any  explosive  sobsUnce,  Not  comp. 
tarbrineaD^of  any  substance  which  it  is  deleterious  to  the~ Human  bocly  to 
Uttle,  to  swallow,  or  to  receive  into  the  blood,  or  by  means  of  any  animal,    *) 
sUl  be  punished  with  transportation  for  life,  or  with  imprisonment  ofeitlier     • 
iticripUon  for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable 
bfine. 

Thb  offence  of  administering  deleterious  drugs,  when  life  was  not  endangered,  is  pun- 
^ble  under  s.  328,  Penal  Code,  and  not  as  for  grievous  hurt  under  s.  326. — Queen  v. 
[OYOOPAL  alias  Junglee,  4  W.  R.  4.     [Kemp  and  Seton-Karr,  JJ.     Sep.  &,  1865.]- 

When  a  prisoner  is  convicted  of  rioting  and  of  hurt,  and  the  conviction  for  hurt 
iepends  upon  the  application  of  s.  149  of  the  Penal  Code,  it  is  illegal  to  pass  two  sen- 
dees, one  for  riot  and  one  for  hurt.  But  in  such  a  case  the  two  sentences  would  be  legal, 
^roryedthe  total  punishment  does  not  exceed  the  maximum  which  the  Court  might  pass 
or  any  one  of  the  offences.  When,  however,  the  accused  is  guilty  of  rioting,  and  is  also 
«md  feo  have  himself  caused  the  Hurt,  he  may  be  punished  both  for  rioting  and  for  hurti 
vnebacafi^e  the  total  {mnishment  can  legally  exceed  the  maximum  which  the  Court 
ttight  pass  for  any  one  of  the  offences.  Queen-Empress  v.  Ram  Sarup  (I.  L.  R.,  7  All, 
'57)  approved. — Queen. Empress  v.  Bana  Punja,  I.  L.  R.,  17  Bom.  260.  [Sargent,  C.J., 
«d  Pjuvons^nd  Telang,  JJ'.    Dec.  19,  1892.]  , 

Sflf7*  Whoever  voluntarily  causes  hurt  for  the  purpose  of  extorting  from  Ct.  of  Scs.. 
Vol*i»ray  causing  hurt  to    the  sufferer,  or  from  any  person  interested  in  the  ^^j^"*-  ^ 
^pwjper^or  to  con-    sufferer,  any  property  or  valuable  security,  or  of  NotbujhBle. 
Wilo  aa  illegal  act  Constraining  the  sufferer  or  any  person  interested  in  Not  comp. 

■di  nSsrer  to  do  anything  which  is  illegal,  or  which  may  facilitatethe  cpm^ 
iainiotan  offence,  shall  be  punished  with  impnsonment  of  either  dcs- 
$&m  Jot  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to     -     ^ 
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Secs*  ^zS^^^HY  offences  AF. 


\FFECT 


In  this  sectfOTi  the  word  "  offence  "  d< 
under  any  special  or  local  law  as  defined  J 

•  ,  •  Where  a  person  scourged  another  wi 

sufferer,  and  the  Magistrate  tried  the  case 
extortion  (s.  384)  although  the  accused  ouj 
by  ^e  Court  of  Session,  the  High  Court  de4 
minal  Procedure  (Act  XXV.  of  i86x),  cor 
Procedure  (Act  X.  of  1882)^  and  direct  a  1 
been  done  in  the  case. — In  the  Matter  c 
[Kemp  and  Glover,  J  J.    June  14,  1872.] 

Ct.  of  Ses«  328.  Whoever  administers  to,  c 

wS^Mt"'*'  Causmg  hurt  by  means  of     poison  Or  2 

Not  bailable.  l»»on,  &c.,  with  intent  to     some  drug 

Not  comp.  commit  an  offence.                     ^q  g^^j^  p^^ 

litate  t'he  commission  of»  an  offence, 
thereby  cause  hurt,  shall  be  punished 
for  a  term  which  may  extend  to  ten  y 

•  In  this  section  the  word  "  offence  "  d 

under  any  special  or  local  law  as  defined  ir 

\J  TtfR  words  "nr^^ht^rthincr"  in  s.  32£ 

ceding  words,  and  be  taken  to  mean  *'  unw 

—In  the  Matter  of  Jotee  Ghoraee,  i 

1864.] 

^  The  offence  of  administering  deleteri< 
«ishable  under  s.  328,  Penal  Code,  and  not 
JoYQOPAL  alias  Jungles,  4  W.  R.  4.     [Ke 

^  /if       ll  Held  that  a  person,  who  placed  in  his 

^  yV  '  'w^fSf  ^  1^  if  taken  by  a  human  being,  it  would  cause 
ing  an  unknown  thief  who  was  in  the  habit 
toddy  was  drunk  by,  and  caused  injury  to, 
known  vendor,  was  rightly  conyicted,  und< 
taken  an  unwholesome  thing  with  intent  tc 

!*'  if  an  afl  be  done  without  any  criminal  in 
not  apply  to  the  case.'— Reg.  v,  Dhania  E 
JJ.    July  23.  1868.] 

Ditto.  82G.  Whoever  voluivtarily  caus 

Voluntarily  causing  gricv-     ing  from  t 

i^Vi' 7  ©us  hurt  to  extort  property  or      jn  the  SUff< 

-      ^  to  constrain  to  an  Illegal  aa.     of  constral 

in  such  sufferer,  to  do  anything  whi< 
cqmnoifi8icuu2lanj2f[£nc^  shall  be  ] 
imprisonment  of  either  description  U 
and  shall  also  be  liable  to  fine. 

In  this  section  the  word  •*  offence"  < 
under  an^pecial  or  local  law  as  defined 

CtofScs.  '^[\^    880.  Whoever  voluntarily  cau 

V^rrahL^*  Voluntarily  causing  hurt  to     the  suffen 

Bailable  ^^^^^  confession  or  to  com-     sufferef,   8 

Not  com'p.        «*'  restoration  of  property.        ^^^  j^^^j 

t^^^  duct,  or  for  the  purpose  of  consti^ 

r"^"^^  e  in  the  sufferer  to  restore,  or  to  cause 

security,  or  to  satisfy  any  claim  or  d 

"^ -^  I 
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was  caused  with  intent  to  extort  a  confession  of  some  offense  or  miscon*         ^  » 

under  the  Penal  Code.    That  section,  therefore,  does  not  apply  to  a  case  V|    ]kltj/^      / 

»ion  extorted  had  reference  to  a  charge  ot  wUchcraTt.^— Queen  v.  Baboo  \I  ff  ^ttm./ 

R.  237   [Kemp"and  Jackson,  JJ.  TeBri 2,  i 870!"  '  ^^ 


€«AP.  X VL]  OFFENCES  AFFECTING  THE  HUMAN  BODY.  [Secs.  33*,  ^B. 

ieid\o  the  restoration  of  any  property  or  valuable  security,  thall  be  pniiish^ 
wkb  imprisonment  of  either  description  for  a  term  which  may  extend  to  seven 
jears,  ^d  shall  sHso  be  liable  to  fine.  •  .         • 

•  Illustrations, 

(0.)  A,  a  police-officer,  tortures  Z  in  order  to  induce  Zto  confess  that  he  committed  a 
crime.    A  is  guilty  of  an  offence  under  this  section. 

{h,)  A,  a  police-offi<%r,  tortures  B  to  induce  him  to  point  out  where  certain  stolen  pro- 
perty is  dep&sited.    A  is  guilty  of  an  offence  under  this  section. 

(r.)  A,  a  revenue-officer,  tortures  Z  in  order  to  compel  him  to  pay  certain  arrears  of 
lefenue  due  frem  Z.    A  is  guilty  of  an  offence  under  this  section. 

^.)  A,  a  zemindar,  tortures  a  raiyat  in  order  to  compel  him  to  pay  his  rent.  A  is  u*./2/^/^^^5^ 
^ailty^an  offence  under  this  section.  ^AaaaJ^  i  <&'*/'  ^ 

Rulings, 

In  this  sectjpn  the  word  "  offence  "  denotes  a  thing  punishable  under  this  Code,  or 
Boder  any  special  or  local  law  as  defined  in  this  Code^ — S.  40,  Penal  Code. 

To  bring  a  case  under  s.  330  of  the  Penal  Code  it  must  be  proved  that  the  hurt  to 
the  complainant  was  caused  with  intent  to  extort  a  confession  of  s&me  offtnte  or  miscon* 
dud  ^niskable  under  the  Penal  Code, 
wfceit  the  confession  < 
MOOKH},  13  "WT" 

A  CHARGE  may  be  made  under  s.  330  of  causing  hurt  for  the  purpose  of  extorting 
information  which  might  lead  to  the  detection  of  an  offence,  even  if  the  supposed  offence       ^         w\ 
MT  llfll  N^P  ''^'""''U^     ^The  offence  which  that  section  intended  to  ^escrmeTs  tKaTof         >|'>V'^r 
rndacing  a  person  by  hurt  to  make  a  statement  or  a  confession,  having  reference  to  ai4         Q  \ 

offenctibor  misconduct ;  and  whether  that  offence  or  misconduct  has  been  committed  is 
irho%  immaterial.— Queen  r.  Nim  Chand  Mookerjbe,  20  W.  R.  41.  [Markby  and 
Birch,  JJ.    >ine  of,  1873.] 

^  B,  in  order  to  constrain  his  wife  to  satisfy  his  demand  that  she  should  return 
to  hb  house,  voluntarily  caused  hurt  to  her.  He  was  convicted  under  s.  330  of  the  Penal 
Code.  Held,  on  appeal,  that  the  conviction  under  that  section  was  bad. — Queen-Em- 
MESS  ••Ella  Bovan,  I.  L.  R.,  11  Mad.  257.    [Kernan  and  Brandt,  JJ.    Aug.  9,  1887.] 

881.  Whoever  voluntarily  causes  grievous  hurt  for  the  purpose  of  extort-  cJ^jSiMWe 
/^oimita  1         .        .         ing  from  the  sufferer,  or  from  any  person  interested  wSr^t, 
/L^^Ix^i^f^l]    in  ^^e  sufferer,  any  confession  or  any  informaUon  Not  bailable. 
St  to  cenpel  restoration  of    which  may  lead  to  t^jB  detection  of  an  offence  or  ^<^comp. 
misconduct,  or  for  the  purpose  of  constraining  the 
or  any  person  interested  in  the  sufferer  to  restore  or  to  cause  the  re^ 
of,  any  property  or  valuable  security,  or  tn  sAti^fy  any  cla'^p  or  d^jnanH. 
tttowre  information  which  may  lead  to  the  restoration  ot  any  property  or 
ivhn&le  security,  shall  be  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

In  this  section  the  word  *'  offence  "  denotes  a  thing  punishable  under  this  Code,  or        ...    ''. 
under  any  special  or  local  law  as  defined  in  this  Code.->-S.  40,  Penal  Code. 

882*  Whoever  voluntarily  causes  hurt  to  any  person  being  a  public  ser»  ^i^^.^l^ 
V^lM^nily  duising  hurt  to    ^^"^  >»  ^^®  discharge  of  his  duty  as  such  publFcser-  or  Mag.  of  Tst 
i^bmpMc  servant  from  his    vant,  Or  with  intent  to  prevent  or  deter  that  person  class. 
i*r«  or  any  other  public  servant  from  discharging  his  wJJJ^jJ***' 

fkHj  m  such  public  servant,  or  in  consequence  of  anything  done  or  attempted  Bailable/ 
b  be  done  by  that  person  in  the  lawful  discharge  of  his  duty  as  such  public  Notcomp. 
praui^  shall  be  punished  with  imprisonment  of  either  description  for  a  term   * 
Mdi  may  extend  to  three  years,  or  with  fine,  or  with  both. 
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Warraot. 
Not  bailable. 
Not  comp. 
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SBCS.333,334.]  OFFENCES  AFFECTING  TlgE  HUMAN  BODY.  [Chap.  XVI. 

•  Bight  persons,  who  were  charged  with  a  number  of  others,  w^re  tried .  cm  ^krioos 
chiCrges  consisting  of  rioting  arqied  with  deaijjly  vreapons  (s.  148,  Pen^  Code),  assaulting 
or  obstructing  a  public  servant  when  suppressing  a  riot  (s.  152),  anc^  voluntarily  cavsing 
hurt  and  grievous  hurt  to  deter  a  public  servant  from  his  duty  (ss.  33^  And  33J).  The 
common  object  sit  out  in  the  charge  was  *'  to  resist  the  execution  of  a  decree  obtained  by 
Suresh  Chunder  Deb  against  Shaik  Ali  Yar  in  the  Court  of  the  Second  SuborcDoate  }«^ 
'of  Alipore,  dated  30th  April  1891,  and  also  by  means  of  criminal  force,  or  show  oCcnoit- 
nal  force,  to  overawe  the  members  of  the  police-force  in  the  execution  of  their  fawCnl 
powers  as  police-officers,"  and  it  was  held  that  resistance  to  the  pOli«e  was  one  of  the  com- 
ponent parts  of  the  offence  of  rioting  charged.  At  the  trial  in  the  Court  df  «Ses8iott  aJl 
eight  accused  were  convicted  of  the  offence  charged  under  s.  148,  and  each  was  sefiteMcd 
to  the  maximum  punishment  allowed  under  that  section,  vt^.,  three  years'  rigorous  inpdi- 
sonment.  Seven  out  of  the  eight  were  convicted  of  offences  under  s.  15:^  and  aenteaoei 
•each  to  an  additional  term  of  two  years'  rigorous  imprisonment  for  those  offences.  Two 
out  of  the  seven  accused  were  further  convicted  of  offences  under  s.  332  of  th^PbvS 
Code,  the  hurt  therein  charged  being  caused  to  police-officers  engaged  ii^  suppressiog  the 
riot,  and  each  sentenced  to  a  further  additional  term  of  two  years'  rigorous  impris5iMieiit 
for  that  offence.  The  eighth  accused  who  was  not  convicted  of  an  offence  under  s.  152  w« 
convicted  of  an  offence  under  s.  333,  the  grievous  hurt  being  similarly  effused  to  a  police* 
officer,  and  fot  that  offence  was  sentenced  to  five  years*  rigorous  imprisonment  io  adUdi- 
tion  to  the  sentence  of  three  years  passed  on  him  under  s.  148.  It  was  contended  ob 
appeal — (1)  that  the  sentences  passed  under  s.  152  in  addition  to  those  under  s.  148 
were  illegal ;  (2)  that  separate  sentences  under  s.  152  and  ss.  332  and  333  were  ifiegal; 
(3)  that  the  cumulative  sentences  under  s.  14S  and  ss.  332  and  333  were  illegal  in  ••  ^ 
as  they  exceeded  the  maximum  sentence  provided  for  either  of  the  offences.  BM,Mt 
regards  (i),  that,  as  resistance  to  the  police  was  one  of  the  component  parts  of  the  offence 
of  rioting  of  which  the  accused  were  convicted  and  sentenced  to  the  maximum  piwish- 
ment  provided  by  s.  148,  and  having  regard  to  the  provisions  of  s.  71,  the  additioaa! 
wntences  under  s.  152  were  illegal.  Held,  further,  that  s.  152'contlmplates  an  asssoltor 
obstruction  to  some  particular  public  servant;  and  that,  as  the  charge  against  theaocsBed 
as  framed  was  merely  to  the  effect  that  they  assaulted  and  obstructed  members  of  tMe^n&ce- 
force  m  the  discharge  of  their  duties,  &c.,  the  conviction  under  that  se<^tion  could  not  be 
upheld.  Held,  as  regards  (2),  that  separate  sentences  under  s.  152  and  9S.^32  and  333 
were  illegal,  as  the  hurt  inflicted  on  the  police-officers  was  the  violence  used  towards  them 
Which  constituted  the  essence  of  the  offence  under  s.  152.  Held,  as  regards  (3),  that  the 
^parate  sentences  passed  under  s.  148  and  ss.  332  and  333  were  not  illegal,  there  bong 
nothin'g  in  s.  71  of  the  Penal  Code  which  limits  the  amount  of  punishment  that  may  be 
impost  for  these  offences. — Ferasatv.  Queen-Empress,  I.  L  R.,  19  Cal.  1O5.  I^Bswrlcy 
And  Ameer  Ali,  JJ.     Nov.  9,  1891.] 

888*  Whoever  voluntarily  causes  grievous  hurt  to  any  person  being  a 
Voluntarily  causing  griev-    P^l^j'c  servant  in  the  discharge  of  his  dtity  as  sucb 


ous  hurt  to  deter  public  ser 
vant  from  his  duty. 


ng  ^riev- 
jubli 


public  servant,  or  with  intent  to  prevent  or  d^ter  that 
person  or  any  other  public  servant  from  dii^eliarg- 
ing  his  duty  as  such  public  servant,  or  in  consequence  of  anything  dooe  or 
attempted  to  be  done  by  that  person  in  the  lawful  discharge  of  his  duty  ss 
such  public  servant,  shall  be  punished  with  imprisonment  of  either  desciiplio& 
for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  td  fine? 

884.  Whoever  voluntarily  causes  hurt  on  grave  and  sudden  provocatioOi 
.  Voluntarily  causing  hurt  on     if  he  neither**  intends  nor  knows  himself  to  6.elik^ 
provocation.  to  cause  hurt  to  any  person  other  than  the  fwm 

who  gave  the  provocation,  shall  be  punished  with  imprisonment  of  et^borie* 
scription  for  a  term  which  may  extend  to  one  month,  or  with  fine  which  iffi? 
extend  to  five  hundred  rupees,  or  with  both. 

.  ;  Causing  hurt  on  grave  and  sudden  provocation  to  the  person  giving  the  provoca* 
tion  is  chargeable  as  an  offence  under  s.  334,,  and  not  under  s.  324,  of  the  Penal  Code. 
—Reg.  <p.  Bhala  Chula,  i  Bom.  H.  C.  R.  17.  [Sausse,  C.J.,  and  Forbes  and^-Tfeckefi 
JJ-    July  29,  1863.]  / 
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.Chap.  XVI.]  OFFENCES  AFFECTING  THE  HUMAN  BODY.  [Sbcs.  335-33^. 

•  • 

385.  Whoever  *'  volantarily  "^  causes  grievous  hurt  on  grave  and  saddeh  ^j>(  Ses.> 
CavsiD^  grievoirf  hurt  on    provocation,  if  he  neither  intends  nor  knows  himself  ^J^' V^'.Vt 
)«oyocstion.  ^  to  be  likely  to  cause  grievous  hurt  to  any  person  or  sod  cIass. 

.Otber  than  tfcffi  person  who  gave  the  provocation,  shall  be  punished  with  im-  Cognizable. 
pcteonment  of  either  description  for  a  term  which  may  extend  to  four  years,  |!^iub^^.^' 
or  with  fine  which  may  extend  to  two  thousand  rupees,  or  with  both.       ^         Comp.  whea^    _ 

L*'''^jc//a«a//V>«.— the  last  two  sections  are  subject  to  the  sagie  provisos  ^ftfetfore — 
{STexcepfion  i,  section  300.  which  prose- 

i»*2J*^^C^  Ctttion  IS 

^      A  PKES02/.  who,  by  a  single  blow  with  a  deadly  weapon,  kills  another  entering  at  P*'*^*^^' 
^^ad  of  night  into  a  dark  room  where  he  and  his  wife  were  sleeping  separately  for  the  ^^-^^^^^ 
pocpo^  of  having  criminal  intercourse  with  her,  held  guilty  of  causing  grievous  hurt 
oa  gave  and  sudden  provocation.^-QuRBN  v.  Chullundke  Poramanick,  3  W.  R.  55. 
PCM|4^  and  Seton-Karr,  J  J.    July  26,  1865.]  ^ 

Ths  amount  of  punishment  for  cutting  off  a  wife's  nose  for  intriguing  with  another    ^^.y^"'^ 
nan  depends  'tfn  the  time  of  the  commission  of  the  grievous  hurt,  whether,  at  the  in- 
ftaat  or  long  after,  the  husband  found  himself  dishonoured.— Qubbn  v,  Sulamut  Rus- 
SOOA,  4  W.  R.  17.     [Glover,  J.     Oct.  24,  1865.] 

Causing  grievous  hurt  on  grave  and  sudden  provocation  is  punishable  under  s. 
j^  of  the  Penal  Code  without  any  intention  or  knowledge  of  likeIihc>od  of  causing  such 
ftott^-Q^B^^  ''•  Umbica  Tantineh,  4  W.  R.  21.  [Loch  and  Glover,  JJ.  Nov.  7, 
^^ 

WuERB  a  prisoner  was  charged  under  the  Penal  Code,  ss.  304,  325,  and  333,  and 
the  lory  brought  in  a  verdi6l  of  guilty  under  s.  325,  held  that  he  was  not  acquitted  of 
'griev«yiis  hurt,  but  fotind  guilty  o?  the  offence  described  in  s.  322,  with  the  exten^atii(>g^«<^*«2*Tl,f^^*^      ** 
circnmstances  which  would  confine  the  punishment  within  the  Umits  specified  in  s.  335.  ^^    i-— .*wu-^ 
— QtTslkN  '0.  Lukhinarain  Agoori,  23  W.  R.  61.     [Jackson  and  McDonell,  JJ,     April  8, 
»8753        o       «' 

^6.  Whoever  does  anv  act  so  rashly  or  negligently  as  to  endanger  human  ciSnixiS'e 
^     PmMiment  for  act  endan-     1>^C  O*"  ^^e  personal   safety  of  Others  shall  be  pun-    Summons/ 
genwrli^fe  or  personal  safety     ished  With  imprisonment  of  either  description  for  Bailable. 
oCot&N^  a  term  which  may  extend  to  three  months,  or  with^^*  *^*^P* 

fine  which  may  extend  to  two  hundred  and  fifty  rupees,  or  with  both.   fioZ^^'^^ 

BOatmbn,  who  ply  an  unseaworthy  vessel,  whereby  the  lives  of  oassengers  for  hire^  L-*-^*^ 
ay  endangered,  should  be  charged  under  s.  282,  and  not  under  s.  336. — Reg.  v.  Khoda 
JAGTA,  I  Bom.  H.  C.  R.  137.     [bfti'bes  and  Lo'ueB,~JJ.    Jan.  5,T«^T 

887.  Whoever  causes  hurt  to  any  person  by  doing  any  act  so  rashly  or  ^'^^^^^f  Jst 
hthurtby  act  endan-    negligently  as  to  endanger  human  life  or  the  pet- ^  andfdLs. 
„        We  or  personal  safety    sonal  Safety  of  Others  shall  be  punished  with  im-  Cognizable. 
oCoftra.  prison ment  of  either  description  for  a  term  which  olSabte^' 

loiSf  •x^nd  to  six  months,  or  with  fine  which  may  extend  to  five  hundred  Comp^hen 
rupees^  or  with  both.  periiiWdn  is 


tHMpllfei 


^*^^  sSt  a04A  of  the  Penal  Code  does  not  ap1!)ly  to  a  case  in  which  there  has  been  the  vol-  Court  before 
— ^*^  iommtssion  of  an  offence  against  the  persprT     If  a  man  intentionally  commits  which  prose- 
im  oAence,  and  consequences  Deyond  his  immediate  purpose  result,  it  is  for  the  c"**^  " 
I  to  determine  how  far  he  can  be  held  to  have  the  knowledge  that  he  was  likely  by  P*°*»*"s« 
ijldtt^  cause  the  actual  result ;  and,  if  such  knowledge  can  be  imputed,  the  result  is       ^ 
noifiOtW  attributed  to  mere  rashness.    If  it  cannot  be  imputed,  still  .the  wilful  offence  does 
Boitite  the  character  of  rashness,  because  its  consequences  have  been  unfortunate.    A6ts, 

•.   .  •  ♦  the  word  quoted  has  been  inserted  by  Aa  VIII.  of  1882,  s.  8. 
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Presv.  Ma^. 
or  Mag.  ot  ist 
or  and  class. 
Cognizable. 
Summons. 
Bailable. 
Com^  wh— 
permission  i&. 
glvenBy 
Court  before 
which  prose- 
cution is 
pending. 


.  Sbgs.  338.  339.]  .OFFSIDES  AFFECTING  yiE  HUMAN  BODY.  [Chap.  XVij 

Brobably  or  possibly  involving  danger  to  others,  but  which  in  themselves  are  net  olftnce<„ 

may  be  offences  under  s.  n.i6,  3.^7  ^-^  "-^  .^^^  '^  ^^"^  without  due  eye  to  guajdagwnst 


dangerous  consgqaH!Wi?"PW?7wm'Ah  are  offences  in  themselves,  ifust  *>«J?«f» '[^ 
regard  to  the  knowledge,  or  means  of  knowlei" 
propriate  place  in  the  class  of  offences  of  the  s; 
DUL,  I.  L.  R.,  4  Cal.  76* ;  2  C.  L.  R.  507.     [/ 

888.  Whoever  caases  grievous  hi 

Causing  grievou*  hurt  by     '^shly  Or  oeg 


act  enda«igering  life  or  per- 
sonal safety  of  others, 


the  personal  s 
imprisonment 

may  extend  to  two  years,  or  with  fine  whi 

or  with  both. 


Dbprndant  was  convicted  under  s.  338  « 
The  evidence  showed  that  the  defendant  wa 
through  the  streets  of  the  town  between  the  h 
being  driven  at  an  ordinary  pace  and  in  the  r 
and  the  carriage  without  lamps,  but  that  the 
out  to  warn  foot*passengers ;  that  the  defeni 
complainant's  father,  an  old  deaf  man  ;  and 
knocked  down,  run  over,  and  killed.  Held, 
Court  was,  whethet  there  was  any  evidence 
by  an  act  negligently  and  rashly  directed  by 
evidence.  The  conviction  was  accordingly  qi 
R-,  Ap.,  31. 

I  ^  S.  304A  of  the  Penal  Code  does  not  appl 
imtary  commission  of  an  offence  an^ainst  th< 
such  an  offence,  and  consequences  beyond  his 
to  determine  how  far  he  can  be  held  to  hav 
act  to  cause  the  actual  result ;  and.  if  such  kr 
be  attributed  to  mere  rashness.  If  it  cannot 
take  the  character  of  rashness,  because  the  c 
probably  or  possibly  involving  danger  to  oth< 
may  be  offences  uncler  s.  336,  337,  338,  or  304 
dangerous  consequences.  ASs,  which  are 
with  regard  to  the  knowledge,  or  means  of  kr 
appropriate  place  in  the  class  of  offences  of 
MuNDUL,  I.  L.  R.,  4  Cal.  764;  2  C.  L.  R.  S 

•1879.]  See  the  case  of  Queen-Einpress  v.  } 
[Wilson,  J.    July,  1890.] 

Of  Wrongful  Restraint  an 
report  op  thb  indian  law  commissionbrj 

CONFIN 


By  wrongful  restraint  we  mean  the  keep- 
ing a  man  out  of  a  nlarg  wh<>r«»  he  wishes  to 
be,  and  has  a  right  io  tse.  Wrongful  con- 
finement, which  is  a  form  of  wrongful  rest- 
raint, is  the«keeping  a  man  within  limits 
out  of  which  he  wishes  to  go,  and  has  a 
right  to  go. 

The  offence  of  wrongful  restraint,. when 
it  does  not  amount  to  wrongful  confine- 
ment, and  when  it  is  not  accompanied  with 
violence,  or  with  the  causing  of  bodily  hurt, 
is  seldom  a  serious  offence,  and  we  propose, 
therefore,  to  visit  it  with  a  light  punish- 
ment. 
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AN  BODY.     [Sbc.  33^; 

iNBMKNt — (donid.). 

gravated  forms  of  wrongful 
5  have  provided  severe  pun- 

provided  a  separate  punish- 
>n  who,  while  detaining  an- 
il confinement,  omits  to  sup- 
with  every  thing  necessary 
and  comfort.  The  effect  of 
i  that  a  person,  who  Wrong- 
other,  will  be  answerable  for 
«rhich  he  may  cause  by  wrong- 
o  to  supply  his  prisoner. 

BQ  as  to  prevent  that  per- 
rdlrection  in  which  that 
ed,  is  said  wrongfully  to 

ver  land  or  water,  which 
Mrful  right  to  obstruct,  is 


not  believing  in  good  faith 
from  passing.   A  wrongfully 


;  until  he  had  given  bail, 
p  of  the  Penal  Code.— Shco 
ch  and  Glover,  JJ.  July  17, 

'  wrongful  conBnement "  as  \ ' 
when  a  person  is  wrongluHy  \ 
Ing  beyond  certain  ctrcum^  | 
he  is  voluntarily  obstructed  / 
ch  he  has  a  right  to  proceeds  / 
e  the  complainant  and  one 
aving  reason  to  suspect  that 
>een  committed,  the  accused 
le  certain  statements  impli- 
3  prosecute  Dhanjibhai,  and 
vent  him  being  tutored,  the 
mp,  and  there  detained  him 
in  charge  of  a  sepov  |o  a 
ments  made  by  him  before 
prosecuted  Dhanjibhai,  and, 
1  ordered  his  sepoy  to  bring  < 
luring  the  nigh^     After  the  ■ 
the  accused  with  wrongful , 
eaded  that  the  complainant 
ced  to  writing,  and  that  he 
^t.    The  trying  Magistrate ; 
53  of  the  Code  of  Criminal  ,j 
:hough  the  accused  bad  de- 
he  was  not  guilty  of  any ; 
,  and  to  the  best  of  his  judg- 
fier  enquiry,     ffeld^  by  the 
t>ngly  omitted  to  take  into 
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Chap.  XVI.]      OFFENCf:S  AFFBCTING  THE  HUMAN  BODY.    [Sec.  341. 

ftocodore  (Act  X.  of  1882).  The  Sessions  Judge  held  that,  though  the  accused  had  de- 
talwMl  the  complaiiAnt  in  his  camp  during  the  night,  still  he  was  not  guilty  of  any  offence 
iNiiarthe  Penal  Cod^  as  he  had  acted  without  malice  and  to  the  best  of  his  judg^wtt. 
He^  tbevdore.  d^ined  tQ  interfere,  or  order  any  further  enquiry.  Held^  by  the  High  Court 
on  iievision,.that  the  trying  Magistrate  had  wrongly  omitted  to  take  into  consideration  the 
afaWions  made  by  the  accused  in  his  deposition  in  Dhanjibhdi's  case.  Those  adipis- 
siots  liad  an  important  bearing  on  the  present  case.  They  were  admissible  in  evidence 
tt»flst  the  accused,  and,  as  they  were  left  out  of  consideration,  the  inquiry  was  necessa- 
rUy  incomplete  and  irtl^perfect.  Further  inquiry  was,  therefore,  ordered.  The  mere  cir- 
onDStance  t'wat  the  accused  had  acted  without  malice,  and  to  the  best  of  his  judgment, 
'M  not  protect  him,  if  his  act  otherwise  satisfied  the  definition  of  s.  340  of  the  Penal  Code. 
*-DitAMiA  V,  F.  Is,  Clifford,  I.  L.  R.,  13  Bom.  376.  [Birdwood  and  Jardine,  JJ.  Nov. 
1%  1888.] 

841.  Whoever  wrongfully  restrains  any  person  shall  be  punished  with  ^  M*g' 
PsoMkmeot  for*  wrongful    simple  imprisonment  for  a  term  which  may  extend  sCSTmons!* 
restraint.  to  one  month,  or  with  fine  which  may  extend  to  five  Bailable, 

handled  rupees,  or  with  both.  Comp.     y^ 

Where  the  accused  prevented  the  complainants  from  proceeding  in  a  certain  direc-    O^^^ 
tion  with  their  carts,  and  exacted  from  them  a  sum  of  money  on  a  false  plea,  held  that  the 
accused  were  guilty  of  wrongful  restraint,  and  not  of  theft. — Jowahir  Shah  v,  Gridh  arbe 
Chowdhry,  10  W.  R.  35.     [Jackson  and  Hobhouse,  JJ.  Sep.  9,  1868.] 

Where  complainant  had,  for  the  purpose  of  removal,  placed  certain  goods  upon  a 
cart,  and  accused  came  and  unyoked  the  bullocks,  and  turned  the  goods  off  the  cart  on 
to  the  road,  and  complainant  thereupon  went  away  at  once,  leaving  them  there,  held 
that,  wider  these  circuvistaivpes,  a  conviction  under  s.  341  of  the  Penal  Code  could  not  be  « 
^suslaiiied;  but  that  there  was  such  "  mischief  "  as  to  bring  the  offence  within  s.  425.  Held* 
also  tfiat^s.  425  does  not  necessarily  contemplate  damage  of  a  destructive  character.  It 
lequiwa  merely  that  there  should  be  an  invasion  of  right,  and  diminution  of  the  vahie  of 
oneg  fwopertx,  cautrfd  by  that  invasion  of  right,  which  must  have  been  contemplated  by 
ibtdxSaoli  it  when  he  did  it. — In  the  Matter  of  Juggbswar  Dass  ;  Juggeswar  Dass  v. 
KoTt.A«i  Chunder  Chatterjbb,  I.  L.  R.,  12  Cal.  55.  [Garth,  C.J.,  and  Prinsep,  Wilson, 
F!eid»  and  O'Kinealy,  JJ.    Sep.  4,  1885.] 

Where  an  accused  person  alleges  that  an  offence  with  which  he  is  charged  has  been 
compounded  so  as  to  take  away  the  jurisdiction  of  the  Criminal  Courts  to  try  it.the^mtts 
is  00  llim  to  show  that  there  was  a  composition  valid  in  law.  M,  a  European  British  sub- 
ject, dtar^SfflvTth  the  compoundable  offences  6f  wrongFiTT  restraint  and  wrongful  confine- 
ment of  coolies  employed  on  a  tea  garden  of  which  he  was  the  manager,  pleaded  that  the  « 
Magistrate  had  no  jurisdiction  to  try  the  cases,  as  they  had  been  compounded  by  the  com- 
j^famianta.  The  alleged  compromise  consisted  in  a  Bengali  paper,  signed  by  the  coolies, 
s»jitim%  t&at  they  "  made  roBinama  "  (compromise)  "  of  the  case  of  their  own  accord," 
and  a'foper  in  English  signed  by  M,  these  papers  being  given  to  the  District  Supe^fin- 
teafalt  oif  Police,  who  had  investigated  the  complaints,  and  who  stated  that  he  asked  the 
cooBmss  to  the  contents  of  the  Bengali  paper,  and  they  said  that  they  had  signed  it  volun- 
tarily jwd  Stated  its  purport;  and  that  one  of  them  said  in  the  presence  of  the  others 
that  &  was  a  raBinama.  G,  one  of  the  coolies,  also  wrote  on  the  paper  the  words  in  Uriya 
**  I  ml  not  carry  on  the  case."  The  Bengali  paper  was  written  by  the  darogah  of  the 
poHce-^tion  in  presence  of  M.  The  paper  signed  by  M  was  as  follows :  "  I  hereby  agree 
with  these  Ganjam  'people  that  there  shall  be  no  legal  proceedings  of  any  kind  taken 
Bga^Atl  them  with  the  exception  of  those  who  hfcve  not  completed  their  agreements.  Those 
tmve  i^reements  have  not  been  completed,  proceedings  will  be  taken  against  them  on 
2Md  May,  if  they  have  not  returned  to  the  garden  before  then."  Neither  of  the  papers 
Weo-ftq^gdned  \o  G,  so  as  to  make  them  intelligible  to  him  ;  for,  though  the  Bengali 
fptptrnastesd  out,  G  did  not  understand  that  language.  G  was  one  of  the  coolies  who  had  « 

!  tuWBiijdtuI  Tiis  agreement  with  M.  Held  per  Prinsep,  J. :  The  compounding  of  an  offence 
iigwlis^that  the  person  against  whom  the  offence  has  been  committed  has  received  some 
gndttCBlion  to  act  as  an  inducement  for  his  desiring  to  abstain  from  a  prosecution ;  here 
ttNNik  was  no  fori>earance  on  the  part  of  M  to  proceed  against  G,  who  had  served  out  the 
tHW^Ms  engagement,  and,  therefore,  there  was  no  consideration  for  the  agreement  to  '  * 
^       rnd.     Having  regard,  moreover,  to  the  ignorance  and  inferior  intelligence  of  G,  it 
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Sfic.  342.]    OFFENCES  AFFECTING  TH€  HUMAN  BODY.    [Chap.  XVL 

was  of  vital  importance  for  M  to  show  what  led  to  the  alleged  agreement,  and  how  it  was 
that  the  darogah  was  instrumental  to  it,  which  he  had  not  done.  ^Per  Trevel/an,  I.; 
Compounding  an  offence  supposes  an  arrangement  by  which  th#  parties  have  acmd 
their  differences,  and  in  the  more  usual  acceptation  of  the  term,  implies  that  tlw  pfose- 
cutor  has  receiveid  some  consideration  or  gratification  for  dropping  the  prosecatioB.  AI- 
thqpgh  the  provisions  of  the  Contract  Act  may  not  apply,  the  proof  of  the  arraaaiinrat 
must  be  similar  to  that  which  the  Court  requires  for  the  proof  of  any  agreement wiick  is 
in  issue ;  and,  unless  it  appears  that  the  parties  were  free  from  influence  of  every  IM, 
and  were  fully  aware  of  their  respective  rights,  it  would  be  imfofcible  to  give  flIlecC  to  a 
so-called  arrangement  or  composition.  Having  regard  to  the  fact  that  thi jrriter  tltba 
Bengali  agreement  had  not  been  called,  and  that  the  contracting  parties  were,  oa  tWow 
side,  ignorant  coolies,  strangers  to  the  land,  and  to  the  language  in  which  the  dciriimwr 
was  written,  and  on  the  other,  a  European  of  some  education,  assisted  by  his  BengafidcrfCf 
and  having  also  the  assistance  of  the  police,  it  was  not  proved  that  G  knew  what  bevas 
about  and  was  fairly  contracting.  Held  therefore,  by  the  Court  that  there  was^  uader  fie 
circumstances,  no  compounding  of  the  offences  with  which  M  was  chs^ged  vadfd  fa  to 
such  as  to  deprive  the  Magistrate  of  jurisdiction  to  try  them. — Murray  «.  Tnm'Q^MM*' 
Empress,  I.  L.  R.,  21  Cal.  103.     [Prinsep  and  Trevelyan.  JJ.    June  28,  1893.] 

842.  Whoever  wrongfully  confines  any  person  shall  be  punished  vilk 
Punishment  for  wrongful    imprisonment  of  either  description  for  a  tefW^tefc 
confinement.  may  extend  to  one  year,  or  with  fine  whidi  isajr 

extend  to  one  thousand  rupees,  or  with  both. 

Held  by  the  majority  of  the  Court  (Kemp,  J.,  dissenting)  that  the  prisoner  were 

rightly  convicted  of  wrongful  confinement  of  a  woman,  the  facts  of  the  case  showte^tbat 

she  never  went  willingly  to  the  house  of  th^  prisoners,   and   was    not  a  willing  ttauit 

•  while  she  was  there.— Queen  v.  Ameer  Daraz,  4  W.  R.  3  •  [Krtnp  and  Seton-Racr, ]). 

Sep.  7,  1865.] 

The  time  during  which  a  party  is  kept  in  wrongfu  1  confinement  is  IninuSecnlt  eP 
cept  with  reference  to  the  extent  of  punishment.  In  no  case  is  a  p9lice-officer  notified 
by  s.  152,  Code  of  Criminal  Procedure  (A6t  XXV.  of  1861),  correspondSig  witti  «.  ^ 
new  Code  of  Criminal  Procedure  (Act  X.  of  1882),  in  detaining  a  person  for  a  ^ngfehfiv, 
except  upon  some  reasonable  ground  justified  by  all  the  circumstances  of  the  case  — Oivn 
V.  SuPROSUNNO  Ghosaul,  6  W.  R.  88.     [Kemp  and  Markby,  JJ.     Dec.  lo,  1886.J 

The  High  Court  declined  to  interfere  with  an  order  of  a  Deputy  Magistrate diaduag- 
ing  an  accused  without  trial  in  a  case  under  s.  342  of  the  Penal  Code,  because  tbe  cms- 
plainant  and  his  witnesses  were  not  present. — SantooMundle  v.  ABDOOf.  Biswas,  13 
W.  R,  35  ;  7  B.  L.  R.  8n.     [Loch  and  Hobhouse,  JJ.     Mar.  a,  1870.] 

Four  persons,  two  of  them  police-constables  and  two  village-officers,  were  conTictei 
of  wrongful  confinement  and  abetment  th«»reof.  The  defendants,  the  village-ofBoeis,  tatS^t 
ciously  dire^ed  the  arrest  of  certain  persons  for  resisting  the  detention  of  cefftain  pigs 
found  trespassing.   Held  a  good  conviftion. — Pro.,  June  13, 1873, 5  Mad.  H.  C  tt.,  Ap.,  24. 

1n  a  case  of  a  police-officer  charged  under  s.  342  of  the  Penal  Code,  where  there  was 
no  malice,  no  intention  of  doing  an  a^  of  the  nature  spoken  of  in  s.  339  or  3401  *)Ad  no 
voluntary  obstruction  or  restraint,  though  there  was  probably  excessive  and  miswen  ex- 
ercise of  powers  not  civilly  excusable  in  a  police-officer,  the  fa6ts  were  held  not  to  ijpooii^ 
to  the  criminal  offence  of  wrongful  restraint. — In  the  Matter  of  Budrool  Hosssui,  34 
W.  R.  51.     [Jackson  and  McDonell,  JJ.     Sep.  1,  1875.] 

S.  54^of  the  Criminal  Procedure  Code>(Aa  X.  of  1882)  authorizes  the  Srreat  hf  the 
police,  not  only  of  persons  against  whom  a  reasonable  complaint  has  been  madft  «£«.!«»* 
sonable  suspicion  exists  of  their  having  been  concerned  in  a  *'  cognizable  offence»^  fcn^ aho 
of  persons  against  whom  "  credible  information"  to  that  effe^  has  been  r^^seived*  ^mjUli* 
•^ Where  the  arrest  is  legal,  there  can  be  no  guilty  knowledge  "superadded  tOM-IOMl 
a£i,"  such  as  it  is  necessary  to  establish  against  the  accused  to  justify  a  conW^ioa.  «Mt 
s.  220  of  the  Penal  Code.  It  is  only  where  there  has  been  an  excess,  by  a  police-ottcec^of 
his  legal  powers  of  arrest,  that  it  becomes  necessary  to  consider  whether  he  has  wAldcor* 
ruptly  or  maliciously,  and  with  the  knowledge  that  he  was  acting  contrary  .to  IpMr*^ 
Queen-Empress  v.  Amarsang  Jetha,  I.  L.  R.,  10  Bom.  506.  [B ird wood  and  |^|#R^1|« 
Pec.  7, 1885.] 
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Chap.  XVr.]  OFFENCES  AFFECTING  THE  HUMAN  BODY.  [Secs.  343, 344. 

^  On  the  29th  December  1887,  the  accused,  a  police-  constable,  was  on  duty  at  a  ti*mpo- 
nxj  post  near  the  /Arthur  Crawford  Market.  His  turn  of  duty  lasted  from  4  to  7  a.m.  Be- 
tween 6  30  and  7  a. ft,  he  saw  the  complainant  carrying  under  his  arm  three  pieces  of  ck>th. 
Saspecting  thalNie  cloth  was  stolen  property,  he  went  up  to  the  complainant,  and  question- 
ed him.  In.answer  to  one  <ff  the  questions,  the  complainant  stated  that  the  cloth  was  made 
in  England.  The  accused,  noticing  that  each  piece  bore  Gujarathi  marks,  and,  not  koow- 
iog  that  such  marks  are  placed  on  English-made  goods,  concluded  that  this  statement  was 
£dse,  and  that  the  cloth  ha|d  been  stolen.  He  took  hold  of  one  of  the  pieces  of  cloth  in  order 
to  examine  it  more  clofely.  The  complainant  objected  to  this,  and  there  was  a  scuffle  be- 
tween them«»tor  the  possession  of  the  cloth.  The  accused  then  arrested  the  compTaTnant, 
and  took  him  to  a  European  inspector,  to  whom  he  stated  the  fa^s,  alleging  that  he  had 
arrested  the  coi^plainant,  because  he  had  assaulted  him.  The  inspeftor,  seeing  that  the 
complainant  was  an  old  man,  and,  on  the  accused  saying  he  was  not  hurt,  let  the  complain- 
ant go.  The  complainant  then  lodged  a  complaint  before  the  A6ling  Chief  Presidency 
Magistrate,  charging  the  accused  with  wrongful  restraint  and  wrongful  confinement,  of- 
fences punishablfc  umier  ss.  341  and  342,  respeftively,  of  the  Penal  Code  (A6t  XLV.  of 
i860).  The'defence  was  that  the  complainant  had  assaulted  the  accused,  and  had  been,  on 
that  account,  arrested  and  kept  in  confinement  until  released  by  the  inspector  of  police.  The 
Magistrate  foun^that  there  was  no  justification  for  the  suspicion  which  the  accused  pro- 
fessed to  entertain  ;  that  there  were  no  reasonable  grounds  for  questioning  the  complain- 
ant about  the  cloth  in  his  possession  ;  and  that  the  scuffle  was  caused  solely  by  the  action 
of  the  accused  in  treating  the  complainant,  without  any  valid  reason,  as  a  suspected  thief. 
The  Magistrate  convicted  the  accused  of  wrongful  connnement  under  s.  343  of  the  Penal 
Code  (A^  XLV.  of  i860),  and  sentenced  him  to  four  months'  rigorous  imprisonment. 
Held^  by  the  High  Court,  that  the  conviction  was  wrong.  The  accused  having,  under  the  |i 
circumstances  of  the  case,  an  honest  suspicion  that  the  cloth  in  the  possession  of  the  com- 1 
plainant  was  stolen  property,  was  justified  in  putting  questions  to  the  complainant  the 
answers  to  which  might  diear  away  his  suspicions,  and,  having  received  answers  which 
^  were  not,  in  his  opinion,  satisfactory,  be  acted  under  a  bond-fide  belief  that  he  waslegall)^ 
justified  in  detaining  what  he  suspe^ed  to  be  stolen  property.  The  putting  of  questions 
to  the  complainant,  not  for  the  purpose  of  causing  annoyance  or  from  idle  curiosity,  but 
m  order  to  dear  «(S  his  suspicions,  was  an  indication  of  good  faith,  as  defined  in  s.  52  of 
the  Penal  Code  (Aa  XLV.  of  i860).  He  was,  therefore,  protected  by  s.  79  of  the  Code. 
Even  though  the  a^  of  the  accused  in  detaining  the  cloth  ntight  not  have  been  strictly 
justifiable  by  law — that  is,  even  though  there  might  not  have  been  a  complete  basis  of 
faft  to  justify  a  reasonable  suspicion  that  the  cloth  was  stolen  property — still  the  com- 
plainant had  no  right  of  private  defence  under  s.  99  of  the  Code,  as  the  accused  was  a 
public  servant  acting  in  good  faith  under  colour  of  his  office,  and  his  a6l  was  not  one 
which  caused  the  apprehension  of  death  or  of  grievous  hurt.  The  complainant  was  not 
justified  in  refusing  to  allow  the  accused  to  inspect  the  cloth,  in  snatching  it  from  his 
hands,  and  in  scuffling  with  him.  He  was,  therefore,  legally  arrested,  under  s.  54,  cl.  5, 
of  the  Criminal  Procedure  Code  (A6t  X.  of  1882),  for  obstructing  a  police-officer  while 
"acting  in  the  execution  of  his  duty.  Held^  also,  that  the  High  Court  will  exercise  its 
powers  under  ss.  435  and  439  in  the  interests  of  justice  in  exceptional  cases,  as  where  the 
enquiry  in  the  lower  Court  has  been  faulty.— Bhawoo  Jivaji  v.  Mulji  Dayal,  L  L.  R., 
12  Bom.  377.     f  Bird  wood  and  Parsons,  J  J.     Mar.  22,  1888.] 

848.  Whoever  wrongfully  confines  any  person  for  three  days  or  more  P^^*  ^^' 
^  Wttmgfu'.'  confinement  for    shall  be  punished  with  imprisonment  of  either  de-  ^  jjjj^^-j^^y «* 
three  or  more  days.  scription  for  a  term  which  may  extend  to  two  years,  Cognizable.* 

or  with  fine,  or  with  both.  Summons. 

Bailable. 
The  prisoners  having  been  sentenced  for  abetment  of  abduction  of  a  w8nian  under  Notcomp. 
ss.  109  and  498  of  the  Penal  Code,  and  for  wrongful  confinement  of  her  under  s.  ^42^held 
thatiioth  sentiVices  could  not  stand,  and  that,  as  the  essence  of  the  case  was  abduction, 
the  prisoners,  as  abettors  therein,  should  be  punished  for  it  alone. — Queen  v.  Ishwar 
Chukoer  Jogi,  W.  R.,  Sp.,  21.    [Loch  and  Seton-Karr,  J  J.     April  12, 1864.]  ^ 

844.  Whoever  wrongfully  confines  any  person  for  ten  days  or  more  shall  Ct.  of  Ses , 
Wrongful  confinem«ait  for  -  be  punished  wiih  ImprisonnreYit  of  either  descrip-  ^'m^'^^^^^'^ 
t€o  or  f^ore  days.  tion  for  a  term  which  may  extend  to  three  years'  and  or  inti  class, 

sh^ll  also  be  liable  to  fine.  Cognizable. 

bummons. 
.  Bailable. 
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Sbcs.  345-347.1  OFFENCES  AFFECTING  THE  HUMIN  BODY.  [Chap.  XVI.I 

Fine  alone  is  not  a  legal  sentence  for  a  prisoner  convicted  under  s,  344  of  tlM Bna 
Code.— Rbo.  v.  Bahirjbb  bin  Krishnaji,  1  Bom.  H.  C.  R.  39.  [N%wton  aad  TvdDer, 
JJ.  Aug.  12,  1863.]  ' 

The  accused  induced  the  complainants,  who,  he  allege^  were  incifebted  to 
various  sums  of  money,  to  consent  to  live  on  his  premises,  and  to  work  off  tbeir 
The*complainants  were  to,  and  did  in  fact,  receive  no  pay,  but  were  fed  bj  the 
as  his  servants.  He  insisted  on  their  working  for  him,  and  punished  them  hf 
them  if  they  did  not  do  so.  The  complainants  in  addition  alleged  (hat  they  were 
ed  leaving  the  accused's  premises,  and  that  they  were  locked  up  at  night.  On  t! 
gations  the  accused  was  convicted  by  the  first  Court  of  offences  under  ss.  344,' JTQ^ 
374  of  the  Penal  Code.  On  appeal  the  convictions  under  the  two  former  sectioot' 
quashed,  the  evidence  as  to  detention  being  disbelieved ;  but  that  under  8^374  wa 
on  the  ground  that,  by  magnifying  the  complainants'  debts  to  him,  and  never 
their  accounts,  the  accused  had  unlawfully  compelled  them  to  go  on  working  for 
>  against  their  will.  On  a  rule  to  show  cause  why  the  conviction  should  not  be  qibaM 
held  (by  Petheram,  C.J.,  and  Beverley,  J.)  that  the  conviction  was  erroReoos,  and 
be  set  aside.  Petheram,  C.J. — A  person  who  insists  that  another,  who  has  cc 
ed  to  serve  him,  shall  perform  his  work,  does  not  unlawfully  compel  suclv>erson  to 
against  his  will  within  the  meaning  of  s.  374  of  the  Penal  Code,  because  it  is  a  thine^ 
such  person  has  agreed  to  do ;  but  if  he  assaults  such  person  for  not  working  to  hfe 
faction,  he  commits  an  oflFence  punishable  under  s.  352.  Held  by  Norris,  J. — That 
the  facts  of  the  case  the  complainants  never  gave  their  full  and  free  consent  to  wodt 
labour  for  the  accused,  and  that  the  accused  therefore  did  unlawfully  compel  them  tc 
labour  against  their  will,  and  that  the  conviction  under  s.  374  was  right  — Madan  Mora; 
Biswas  v.  QuEEN-EMPRiiss,  I.  L.  R.,  19  Cal.  572.  [Petheram,  C.J.,  and  Norris  aw 
Beverley,  JJ.     April  2^  1892.] 

Ct.  ofSes.,  '^  845.  Whoever  \  keeps  any  person  in  wrongful*  confinement,  luKHrifif 
VxHi^ifxsii  '  Wronjrful  confinement  of  that  a  writ  for  the  liberation  of  that  person  has  \»a 
or  2nd  class-  P^fso"  ^or  whose  liberation  a  duly  issued,  shall  be  punished  with  imprtstaneQ 
Uncog.  ^"*  ^^  ^^»  \^M^^.  of  either  description  for  a  term  which  maj  «BtoM 

|j»!n™}>n«-  to  two  years,  in  addition  to  any  term  of  imprisonment  to  which  be^majr  befia 
Nbt  a!mp.       ^^^  under  any  other  section  of  this  Code. 

Ct.  of  Ses.,  846.  Whoever  wrongfuHy  confines  any  person  in  such  manner  M  td  !i 

Prwv.  Mag.,  Wrongful  confinement  in  dicate  an  intention  that  the  confinement  of  sttchpei 
or  2nyclass!     *^'***  ^°"  "^^X  "^^  ^^  known  to  any  person  interetCod  ii 

Cognizable.  *     the  person  so  confined,  or  to  any  public  servant,  or  that  the  place  of  such  coo 
Summons-    '  finement  may  not  be  known  to,  or  discovered  by,  any  such  person  or  publlosei 
Not  comp.       ^^^^  ^  hereinbefore  mentioned,  shall  be  punished  with  imprisonment  of  eithc 
description  for  a  term  which  may  extend  to  two  years,  in  addition  to  anyothc 
punishment  to  which  he  may  be  liable  for  such  wrongful  confinement 

In  order  to  render  a  person  liable  under  s.  346  of  the  Penal  Code,  it  must  be  ^afim 
that  the  wrongful  confinement  was  of  such  a  nature  as  to  indicate  an  intenti«ii.^tll  tb 
person  confined  should  not  be  discovered. — In  the  MAtTER  of  Srebnath  BAMti^SBi 
L.  R.,  9  Cal.  221.    [McDonell  and  O'Kinealy,  JJ.     Aug.  7,  1882  ]  '  * 

7  847.  Whoever  wrongfully  confines  any  person  for  the  purpose  of  aHpv 

Wrongful  confinement  for    '?^  ^rom  the  person  confined  or  from  Aiypyo 
^'V  ^/^  t>»«  purpose  of  extorting  pro-     interested  m  the  person  confined,  any  piQfMi^  I 

J?  1^1^  perty  or  constraining  to  an     valuable  security,  Or  of  constraining  tl^^  pef»OttjDOi 

•  -  \\\^t^  aa.  fined,  or  any  person  interested  in  such  {>ttfdii^  to  d 

anything  illegal,  or  to  give  any  information  which  may  facilitate  thi> 
sion  of  an  ^fence.  shall  be  punished  with  imprisonment  of  either 
for  a  term  which  may  extend  to  three  years,  and  shall  also  be  liable  y& 

•^  In  this  section  the  word  "  offence"  denotes  a  thing  punishable  under  this*Ccliir4 

under  any  special  or  local  law  as  defined  in  thi>  Code.— S.  40,  Penal  Code. 
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\$     ^8.  Whoever  wrongfoily  confines  any  person  for  the  purpose  of  ex-  Ct.  of  Ses., 
Aroogful  confine^nt  for    tOTting  from  the  person  confined,  or  any  person  in-  P/^^' ^^f -^ 
tbejrarposeof  e^rtingcon-    terested  m  the  person  confined,  any  confession  or  ^lass. 
fessMt.  or  of  coflipcUing  re-^    ^^y  information  which  may  lead  to  the  detection  of  Cognizable, 
stoftboo  of  property.  ^^  offence  or  misconduct,  or  for  the  purpose  of  con-  l^jy^ljfe"^- 

stzttiitng  the  person  confined,  or  any  person  interested  in  the  person  confined,  Not  comp. 
10  restore,  or  to  cau^e^he  restoration  of,  any  property  or  valuable  security,  or 
tosittisfy  any  claim  or  demand,  or  tp  give  information  which  may  lead  to  the 
Mttoiation  of  any  property  or  valuable  security,  shall  be  punished  with  impri- 
aoament  of  either  description  for  a  term  which  may  extend  to  three  years,  and 
Aatt  also  be  fiable  to  fine. 

Ill; this  section  the  word  "offdnce"  denotes  a  thing  punishable  under  this  Code,  or 
Wider  any  special  or  Iccal  law  as  defined  in  this  Code. — S.  40,  Penal  Code. 

Wherb  a  constable  and  others  enter  a  house  and  apprehend  certain  persons  as 
gamblers,  and  afterwards  release  them  on  payment  of  a  sum  of  money  by  the  latter,  the 
offence  committed  is  not  house-trespass  and  extortion,  but  taking  a  bribe  as  regards  the 
constable,  and  abetment  of  that  offence  as  regards  the  others. — Govt.  v.  Mahomed 
HOSSBIN,  5  W.  R.  49.     [Norman  and  Campbell,  JJ,     Mar.  5,  1866.] 


Of  Criminal  Force  and  Assault. 

849.  A  person  is  said  to  use  force  to  another  if  .jtf,cAyses 
Force.  *       *    of  motion,  or  cessation  BnnouQin?1tK5  oilier  or  if 

''*"  he  causes  to  any  substance  such  motion,  or"change 

of  notfon,  or  cessation  of  motion  as  brings  that  substance  into  contact  with 
any  part  of^hat^dther's  body,  or  with  anything  which  that  other  is  wearing  or 
carrying,  or  with  anything  so  situated  that  such  contact  affects  that  other's 
sense  of  feeling ;  provided  that  the  person  causing  the  motion,  or  change  of 
motion,  or  cessation  of  motion,  causes  that  motion,  change  of  motion,  or  ces- 
sfttioa  of  motion,  in  one  of  the  three  ways  hereinafter  described : — 

Fini. — By  his  own  bodily  power. 

Secondly, — By  disposing  any  substance  in  such  a  manner  that  the  motion, 
or  change,  or  cessation  of  motion,  takes  place  without  any  further  act  on  his 
.p6rl;  or  on  the  part  of  any  other  person. 

mrdly. — By  inducing  any  animal  to  move,  to  change  its  motion,  or  to 
^ce^tomove.  ^  ^^ 

850.  Whoever  intentionaliy_jises  force  to  ^JJ^PJU'^o"!  without  that  per- 
CrWnal  force.  sons  cflff^nt.  to  ord^fJtfr^*  committing  of  any 

*       ^^  offgni:;£«  ormtenQing  py  the  use  of  such  tdrc?To 

cawie^hjomBg  it  to  be  likely  tKat,  by  lUe  use  of  such  force  he  will  cause, 
^wau^T^^i^^fi^^^^^y^^^^  to  the  person  to  whom  the  force  is  used^  is  said  to 
agH^^mmal  ^orce  to  that  other. 

V  Jllustraii&ns. 

(«*}  Z  is  sitting  in  ^noQj;^  boat  in  a  river.     A  unfastens  the  moorings,  and  thus  ^ 

iafeaillQiiaUy  causes  the  D^^to  drift  down  the  stream.     Here^  intentionally  causes  mo- 
tkmio  2,  and  he  does  this  by  disposing  substances  in  such  a  manner  that  the  motion  is 
pro^bued  without  any  other  a^  on  any  person's  patt.    A  has  therefore  intentionally  used 
ittsm  to  Z]  and  if  he  has  done  so  without  Z's  consent,  in  order  to  the  committing  of  any   . 
ofkmte^xyc  intending  or  knowing  it  to  be  likely  that  this  use  of  force  will  cause  injury,  ^ 

fe^r,  or  annoyance  to  Z,  A  has  used  criminal  force  to  Z. 

j^/iA/^i-v^i  :ijuUU^  a^^  ^^i^   UWUv^  \\s-.u,  ''\^<-<  f 
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•  *  « 

(6.)  Z  is  riding  in  a  chariot.  A  lashes  Z's  horses,  and  thereby  causes  than  to 
quicken  their  pace-  Here  A  has  caused  change  of  motion  to  Z  by  inffUcing  the  aaiinals 
to  cltange  their  motron.  A  has  therefore  used  force  to  Z;  and  if  A  h&  done  this  wtiluMit 
Z's  consent,  intending  or  knowing  it  to  be  likely  that  he  may  thereby  inj^e,  frtghtea,  or 
annoy  Z,  A  has  used  criminal  force  to  Z.  * 

(c.)  Z  is  riding  in  a  palanquin.  A,  intending  to  rob  Z,  seizes  the  pole,  and  stops  the 
palanquin.  Here  A  has  caused  cessation  of  motion  to  Z,  and  he  has  done  this  by  his  own 
bodily  power.  A  has  therefore  used  force  to  Z,  and  as  A  has  acte<i>t)\|is  intentionally,  with- 
out Z's  consent,  in  order  to  the  commission  of  an  offence,  A  has  used  crimioal  force  to  Z. 

{d.)  A  intentionally  pushes  against  Z  in  the  street.  Here  A  has,  by  his  own  bodilf 
power,  moved  his  own  person  so  as  to  bring  it  into  contact  with  Z.  He  has  tbere^e 
intentionally  used  force  to  Z ;  and  if  he  has  done  so  without  Z's  consent,  intending  or 
knowing  it  to  be  likely  that  he  may  thereby  injure,  frighten,  or  annoy  Z,  he  has  osed 
criminal  force  to  Z.  ^ 

(e.)  A  throws  a  stone  intending  or  knowing  it  to  be  likely  thaf  the  sft)ne  will  betiitu 
brought  into  contact  with  Z,  or  with  Z's  clothes,  or  with  something  carried  by  Z,  or  that 
it  will  strike  water,  and  dash  up  the  water  against  Z's  clothes,  or  something  carried  by 
Z.  Here,  if  the  throwing  of  the  stone  produce  the  effeft  of  causing  any  substance  to«ome 
into  contact  with  Z  or  Z's  clothes,  A  has  used  force  to  Z;  and  if  he  did  so  without  Z*s 
consent,  intending  thereby  to  injure,  frighten,  or  annoy  Z,  he  has  used  criminal  force  to 
Z. 

(/.)  A  intentionally  pulls  up  a  woman's.veil.  Here  A  intentionally  uses  force  to  her; 
and  if  he  does  so  without *her  consent,  intending  or  knowing  it  to  be  likely  that  he  mzj 
thereby  injure,  frighten,  or  annoy  her,  he  has  used  criminal  force  to  her. 

ig.)  Z  is  bathing  A  pours  into  the  bath  water  which  he  knows  to  be  boiling.  Here 
A  intentionally,  by  his  own  bodily  power,  causes  such  motion  in  the  boiling  water  as 
(rings  that  water  into  contact  with  Z,  or  with  other  water  scf  situ^ed  that  such  cofltad 
must  affect  Z's  sense  of  feeling.  A  has  therefore  intentionally  used  force  to  Z ;  and  if  he 
has  done  this  without  Z's  consent,  intending  or  knowing  it  to  be  likely  that  he  may  Ibcn- 
by  cause  injury,  fear,  or  annoyance  to  Z,  A  has  used  criminal  force.   « 

(A.)  A  incites  a  dog  to  spring  upon  Z  without  Z's  consent.  Here,  if*A  intend  to 
cause  injury,  fear,  or  annoyanbe  to  Z,'he  uses  criminal  force  to  Z. 


Ruling. 
-» 
r  The  following  cases  of  assault  under  the  English  law  amount  to  the  useofjcrliiMBal 

I     ffircemider  the  E^iaLCode :   *'  A  master  taking  indecent  liberties  with  a  female  flelMJffi', 
'     without  her  consent,  though  she  does  not  resist  {Reg.  v.  Day,  9  C.  and  P.  722);  a  OMdical 
•  man  unnecessarily  stripping  a  feoiale  patient  naked,  under  the  pretence  that  he  cannot 
otherwise  judge  of  her  illness,  if  he  himself  take  off  her  clothes  {Reg.  v.  Rosinskt,  1  Mood. 
C.  C.  12) ;  parish-officers  cutting  off  the  hair  of  a  pauper  in  the  poorhoose  by  focM  Kod, 
against  her  will  {Forde  v.  Skinner,  4  C.  and  P.  239) ;  taking  a  new-born  child  from  the 
mother,  under  pretence  of  taking  it  to  an  institution  to  be  nursed,  and,  instead,  putting  it 
into  a  bag,  and  hanging  it  on  some  palings  by  the  wayside  {Reg.  v.  March,  t  C.  a«tt  K." 
496) ;  spitting  in  a  man's  face  (6  Mod.  149) ;  striking  a  horse  upon  which  a  man  isd^ng, 
and  thoscaufirfij  Rim'fo  bi  thrown  (i  Mod.  24  ;  W«Jaafi&444^-P-and  every  touchtn|^^r  l^* 
_ing  hold  (however  trifling)  of  another's  person  or  clothes  in  an  angry,  revengeful,  nadp^  tn- 
TiSlent,  or  hostile  manner  (i  Hawk.,  c.  62,  s.  2;  see  also  Rawlins  v.  Till,  3  M.  and  Vf*  2&f 
v.      Coward  v.  Buddeley,  4  H.  and  N.  478).    All  cases  of  trifling  assault  will  be  met  Inr  S.951 
\\     Penal  Code. — St.\rling's  Indian  Criminal  Law  and  Procedure,  3rd  ed^  g.  298* 
V  ^  '  -  ,■' 

851.  Whoever  makes  any  gesture  or  any  preparation,  intending  or IdiOV* 

.  ing  it  to  be  likely  that  such  gesture  oc  prepaMlos 

^^"  '  willjcause  apv  person  mesent  to  apprenend- tttfit  he 

who  makes  that  gesture  or  preparation  is  about  t^WPIrimirial  force  tui  tlBl 

person,  is  said  to  commit  an  assault. 

Explanation. — Mere  words  do  notjmount  to  an  assault.     But  the  iKOdb 
V         which  a  person  uses  may  give  t(r&rs~g\i5luiU5  Ul  Preparations  such  a  xmw$ 
as  may  make  those  gestures  or  preparations  amount  to  an  assault. 


Chap.  XVI.]     OFFENCES  AFFE{;T/NG  THE  HUMAN  BODY.      [Sec.  352. 

/llustraiions. 

(a,)  A  shakes  lus  fist  at  Z,  intending  or  knowing  it  to  be  likely  that  be  may  th^eby  , 

OMK  Z  to  believe  that  A  is  about  to  strike  Z.    A  has  committed  an  assault.  ** 

(d.)  A  begins  to  unloose  the  muzzle  of  a  ferocious  dog,  intending  or  knowing  it  to  be 
Kkely  that  he  may  thereby  cause  Z  to  believe  that  he  is  about  to  cause  the  dog  to  attack 
Z.    A  has  committed  an  assault  upon  Z. 

(r.)  A  takes  up  a  stick, raying  to  Z,  "  I  will  give  you  a  beating."     Here,  though  the       ,  ^ry  n  ^-—     ' 
wocds  used  by  A  could  iif  no  case  amount  to  an  assault,  and  though  the  mere  gesture  un-     l^-    i  >^^ 
accompanied' by  any  other  circumstances  might  not  amount  to  an  assault,  the  gesture  ex-  \j^^  , 

plained  by  the  words  may  amount  to  an  assault,  q^,^     a  ^^y^  (k/^x.  c^  ^/^^  ^J-^-*-^^  '^'  ^^   ^^' 

852.  Whoever  assaults  or  uses  criminal  force  to  any  person  otherwise  than  Any  Mag.     t#^ 
Puafchmeot  for  using  crimi-    On  grave  and  sudden  provocation  given  by  that  per-  Uncog. 
nal  foKe  otherwise  than  on    son  shall  be  punished  with  imprisonment  of  either  eiiUblc.^* 
grave  provocation.        •  description  for  a  term  which  may  extend  to  three  Comp. 

mcmths,  or  with  fine  which  may  extend  to  five  hundred  rupees,  or  with  both. 

JExplanahon.-^GxzMe  and  sudden  provocation  will  not  mitigate  the  pun- 
ishment for  an  offence  under  this  section,  if  the  provocation  is  sought,  or  volun- 
tarily provoked  by  the  offender  as  an  excuse  for  the  offence — or 

If  the  provocation  is  given  by  anything  done  in  obedience  to  the  law,  or  by 
a  public  servant  in  the  lawful  exercise  of  the  powers  of  such  public  servant — 
or 

If  the  provocation  is  given  by  anything  done  in  the  lawful  exercise  of  the 
fight  of  private  defence.. 

Whether  the  provocation  was  grave  and  sudden  enough  to  mitigate  the  of- 
fence i^  a  question  of  fact. 

Any  gestures  calcuhited  to  excite  in  the  party  threatened  a  reasonable  apprehension|| 
that  the  party  threatening  jaty|dijfltB£diflh|^^  *>"  ^^e  language  of  thj 

Penal  Code,  is  "  about  to  us^cnmmal  torce^^^n^persontnreatened.  constitute,  y 
.SgMBfaijgitkAJg^Ptjtbinty  to  carry  juchXntenjiiitQexecutiQn,^!  assault  in  law.     Men 
worS^onoTamoufTi  to^WassauTfTGutthe  wordswhiclTtrif^pafiy  threatening  uses  at  thcV 
tine  may  either  give  his  ge§yy;g9  such  a  meaning  as  may  make  thepi  amount  to  an  assault, 
or,  on  the  other  hand,  may  prevent  them  from  being  held  to  amount  to  an  assault.     In 
order  to  have  this  latter  effect,  the  words  must  be  such  as  clearly  to  show  the  party  threat- 
ened that  the  party  threatening  has  po  present  intention  t^^  iijM»jmnnediat^crimina|  force     • 
—Cava  (A.  C.)  v.  Morgan  (H.  F.),  i"  Bom.  H.  C  K.  205,      [Arnould,  Acting  C.  J.,  and  ^ 

>Iewton  and  Tucker,  JJ.     Sep.  28,  1864.]  y^"^ 

A  CHARGB  of  assault  and  theft  should  not  be  dismissed  for  default  of  complainant's  at-  \>^ 
I  tendance. — Qubenv.  JodooPaharee,  x  W.  R.  25.  [Kemp  and  Glover,  J  J.  Nov.  18, 1864.]  ' 

Whkre,  of  several  persons  constituting  an  unlawful  assembly,  some  only  are  armed 
withsddiS,  and  A,  one  of  them,  is  not  so  armed,  but  picks  up  a  stick,  and  uses  it,  B  (the 
mas/bet  of  A)f  who  gave  a  general  order  to  beat,  is  guilty  of  abetting  the  assault  made  by 
A.---(Jua«N  V,  Rasookoollah,  12  W.  R.  51.     [Glover  pnd  Mitter,  JJ.    Sep.  2,  1869.] 

A  PERSON  tried  and  acquitted  on  a  charge  of  using  criminal  force  under  s.  252  (which  V^ 
incliides  the  offence  of  battery)  cannot  be  trieti  in  respect  of  the  same  crimina!  matter  on 
a  charge  of  hurt. — Kaptan  v.  Smith  (G.M.),  16  W.  R.  3;  7  B.  L.  R.,  Ap.,  25.     [Bayley 
andPsswI,]].    June  7,1871.] 

{m  a  ease  of  assault,  a  sentence  inflicting  a  fine  of  Rs.  50,  and  awarding  imprisonment 
for  ene  sooth  io  default  of  payment  of  the  fine,  is  illegal,  with  reference  to  ss.  65  and  352  - 
of  the  Ptenal  Code. — In  the  Matter  of  Jehan  Buksh,  16  W.  R.  42.    [Kemp  and  Ainslie, 
JJ.    Sep.  a.  1871.] 

The  rules  or  executive  orders  of  Government  printed  at  pages  26  and  27  of  Mr.  Nairne*s    . 
Reremif  "Handbook  have  not  the  force  of  law,  and  a  public  servant,  acting  in  obedience 
tb«nto,  cannot  tre  considered  as  acting  in  execution  cf  his  duty  as  a  public  servant,  if  his 


•I- 


Presy.  Mag. 
or  Mag.  of  ist 
or  2nd  class. 
Cognizable. 
Warrant. 
Bailable. 
Not  comp. 
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e  * 

act  is  otherwise  illegal.  Accordinglv,  where,  on  a  complaint  by  a  sepoy  in  the  Reveoue 
Dej^artment  deputed  by  a  forest  settlement-ofHcer  to  impress  some  c^rts  for  the  aseciltbe 
latter,  that  the  accused  assaulted  and  prevented  him  from  seizing  fis  cart,  a  \kwj^Hkt, 
of  the  first  class  convicted  the  accused  under  s.  353  of  the  Penal  Code  fdf  assaoltai^  aad 
obstructing  a  public  servant  in  the  execution  of  his  duty,  aifd  sentenced  the*  irriml  to 
undergo  twenty-one  days'  rigorous  imprisonment,  held  that  the  conviction  under  9*  3(0  of 
the  Penal  Code  should  be  set  aside.  The  only  offence  of  which,  upon  the  evidence^ tbe 
accused  was  guilty,  was  that  of  simple  assault  under  s.  352^0^ the  Penal  CodM«t-r/s 
re  Rakhmaji,  I.  L.  R.,  9  Bom.  558.  [Nanabhai  Haridas  and  Wedderburiv  JJ.  J«|r  ^ 
188S.] 

Blackstone  thus  defines  assault  under  the  English  law:  "  It  is  an  attempt  or  ofo 
to  beat  another  without  touching  him,  as  if  one  lifts  up  his  cane,  or  his  fist,  inattOBItltt- 
ing  manner  at  another,  or  strikes  at  him,  but  misses  him :  this  is  an  assault  itm^ttm% 
which  Finch  describes  to  be  an  unlawful  setting  upon  one's  person  ;  and  though  iii^Kturf 
suffering  is  proved,  vet  the  party  injured  may  have  redress  by  action  for  ditmagesaftftCOtt* 
pensation  for  the  injury."— Black.  Com.,  vol.  3,  p.  127. 

An  accused  person  was  convicted  under  s.  457  of  the  Penal  Code  «k  houif  todrmf 
by  night  in  order  to  commit  an  offence  (mischief  and  assault),  and  also  under  SB.  ^S^airf 
352  for  the  offences  of  mischief  and  assault,  and  punished  separately  for  eaeb  qBlfcet. 
These  offences  formed  parts  of  one  transaction.  Held  that  the  sentences  W6ielq|pfc** 
Queen-Empress  v.  Nirichan,  I.  L.  R.,  12  Mad.  36.  [Kernan  and  Muttusami  AjQfViJJ. 
April  17,  1888.] 

858.  Whoever  assaults  or  uses  criminal  force  to  any  person  being  a  poUk 
Using  criminal  force  to  de-    Servant  in  the  execution  of  his  duty  as  such  ^^tic 


^  ter  a  public  servant  from  dis 
^charge  of  his  duty. 


servant,  or  with  intent  to  preveDt,or  deter  tliaipmyi 
from  discharging  his  duty  as  such  public  seiwtt,  or, 
in  consequence  of  anything  done,  or  attempted  to  be  done,  by  such  pers^  bbi  tibe 
lawful  discharge  of  bis  duty  as  such  public  servant,  shall  be,punished  wiAftt- 
prisonment  of  either  description  for  a  term  which  may  extend  to  two  yaH^  or 
with  fine,  or  with  ^^^  |_  ^-^^ 


Where  substantially  only  one  offence  has  been  committed,  the  several  »IU 
taken  together,  constitute  that  offence,  cannot  legally  be  treated  as  separate  ofamfcanJ 
the  prisoner  cannot  l^gj^Ily  be  sentenced  in  respect  of  tilifise  as  well  as  in  ree^eet  «f  file 
principal  offence. — Queen  v.  Chunder  Kant  Lahorbe,  12  W.  R.  2 ;  3  B.  L.  R*|  A.  Or., 
14.*     [Macpherson  and  Jackson,  JJ.    June  11,  1869.] 

A  coLLECTORATi^'peada,' who  had  beeli  (teptfl^  to  keep  the  peace  during  a  dtflraint 
was  assaulted  by  the  prisoners  while  on  his  road  to  execute  the  order  with  Wbick  hehaj 
been  entrusted,  the  prisoners  attempting  to  deprive  him  of  his  parwana.  /^^^  tfait  tbey 
were  rightly  convicted  under  s.  353  of  assaulting  a  public  servant  while  in  theeitecttttoo  <rf 
his  duty. — QufiEN  v.  Methi  Mullah,  13  W.  R.  49.  [Kemp  and  Jackson,  JJ.  Ifau  a6. 
1870.]  ♦ 

The  rules  or  executive  orders  of  Government  printed  at  pages  26  and  27  of  rfV.  Ml^M^s 
Revenue  Handbook  have  not  the  force  of  law,and  apublic  servant,  acting  in  obcaAitfihii flfci v 
to,  cannot  be  considered  as  acting  in  execution  of  his  duty  as  a  public  servant,  if  liitkct  k 
otherwise  illegal.  Accordingly,  where,  on  a  complaint  by  a  sepoy  in  the  Revenue  Depart  > 
ment,  dep^ited  by  a  forest  settlement-officerito  impress  some  carts  for  the  use'^of  th*  |V(ter. 
that  the  accused  assaulted  and  prevented  him  from  seizing  his  cart,  a  Magistrate  ot  dft^nat 
class  convicted  the  accused  under  s.  353  of  the  Penal  Code  for  assaulting  and  obfltantii^ 
a  public  servant  in  the  execution  of  his  duty,  and  sentenced  the  accused  tc^odtiMtaMotj- 
one  days'  rigorous  imprisonment,  held  that  the  conviction  under  s.  353  of  the-raiiiCoae 
should  be  set  aside.  The  only  offence  of  which,  upon  the  evidence,  the aeciiseif HW  W^^* 
was  that  of  simple  assault  under  s.  352  of  ths  Penal  Code. — In  re  RAKHifA|t|  L4mRh9 
Bom.  558.     [Nanabhai  Haridas  and  Wedderburn,  JJ.    July  6,  1885.]  .  '■ 

: L ^ — 

*  In  th?  B.  L.  R.  the  nanoe  of  the  case  is  "  Queen  v.  Kalisankar  Sandyal  taU 
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Cbaf.  XVI.]  OFFENCJSS  AFFEOfING  THE  HUMAN  BODY.  [Secs.  354i  355^ 

Four 'persons  were  charged  with  being  members  of  an  unlawful  assembly  consisting 
flf  ^emselvietf^nd  ^hers,  the  common  object  of  which  assembly  was  resisting  the  execu* 
M  9i  a  le^i^rocess,  namely,  the  arrest  of  a  judgment-debtor  by  a  Civil  Court  peon' who 
iranlwHli a  warrant  for  his^rrest  accompanied  by  other  persons,  A  and  B,  for  the  purpose 
of  iittitifying  him,  and  with  using  force  or  violence  in  prosecution  of  the  common  object, 
sucb^force  or  violence  consisting  of  an  assault  on  the  Civil  Court  peon  and  another  by 
I  of  a  dangerous  weapon  on  A.  Tlie  Deputy  Magistrate  convicted  all  the  accused  of 
»  under  ss.  142  ard  353  of  the  Penal  Code,  and  sentenced  them  to  six  months'  ri- 
imprisonment  under  the  former  section,  and  two  months'  rigorous  Imprisonment 
the  latter.  '  He  further  convicted  one  of  the  accused  of  ^an  offence  under  s.  324  iq 
itsptet  of  the  assault  on  A,  and  sentenced  him  to  one  month's  rigorous  imprisonment  in 
respect  of  th^t  offence,  and  directed  that  the  sentences  were  to  take  effect  one  on  the  ex-, 
pby  ^  the  other.  Held  that  the  offence  of  rioting  was  completed  by  the  assault  on  A,  and 
diat  liie  assault  on  the  peon  was  a  further  offence  under  the  first  sub-section  of  s.  235  of 
IkeCMeof  Criminal  Procedure.  Held^  further,  that,  even  if  A  had  not  been  assaulted,  the 
tomriction  and  Sentences  passed  for  rioting  and  the  assault  on  the  peon  were  legal»  in^s- 
'i  to  the  acts  of  the  accused,  taken  separately,  constituted  offences  under  ss.  143  and 


jMof  th*  Pen^  Code,  and,  combined,  an  offence  under  s.  147 ;  and  under  s.  235,  sub-s.  3, 
mJSkm  Code  of  Criminal  Procedure,  the  accused  might  be  charged  with,  and  tried  at,  one 
trial  lor  the  offence  under  s.  147,  and  those  under  ss.  143  and  353,  and,  therefore,  also 
s^imtdy  convicted  and  sentenced  for  each  such  offence,  provided  the  punishment  did 
ml  aceed  the  limit  imposed  by  s.  71  of  the  Penal  Code,  as  amended  by  s.  4  of  Act  VIII. 
of  188a,  which  limit  had  not  been  exceeded  in  the  present  case. — In  the  Matter  of  Chan- 
J>BA  Rant  Bhattacharjee  :  Chandra  Kant  Bhattacharjeev.  Queen-Empress,  I.  L. 
Itt  M  Cal.  495.     [Mitter  and  Beverley,  JJ.     Dec.  1 1,  1885.] 

A  warrant  issued  for  the  arrest  of  a  debtor  under  the  provisions  of  s.  25'  of  the 
Civil  Procedure  Codf  was*  initialled  by  the  Munsarim  of  the  Court,  sealed  with  the  sea' 
■  of  thi  Court,  and  delivered  to  the  proper  officer  for  execution.  The  debtor  forcibly  resisf- 
•dtfceilfficer,  and  was  tried  and  convicted,  under  s.  353  of  the  Penal  Code,  of  assaulting 
apiillic  servant  inc^he  execution  of  his  duty  as  such.  In  revision,  it  was  contended,  with 
irfiWesce  to  fhe  r^uirements  of  s.  251  of  the  Civil  Procedure  Code,  that  the  warrant  of 
arrMi,  having  been  initialled  only,  was  bad,  and  the  officer  could  not  legally  execute  it, 
and  consequently  no  offence  under  s.  353  of  the  Penal  Code  had  been  committed.  Held 
dnt^tbis  contention  could  not  be  allowed,  and,  although  it  was  proper  that  the  person 
%BWg  a  warrant  should  write  his  name  in  full,  it  could  not  be  said  that,  because  thesig- 
natore  was  confined  to  the  initials  of  the  name,  it  was  not  the  duty  of  the  officer  to  execute 
the  warrant.  Held  also,  with  reference  to  s.  99  of  the  Penal  Code,  that  the  act  of  the  ac- 
awed  did  not  cease  to  be  an  offence  on  the  ground  that  it  was  done  in  the  exercise  of  the 
right  of  private  defence.— Queen- Empress  v,  Janki  Prasad,  I.  L.  U.,  8  All.  293.  [Old-  ^ 
field,  r.    May  4,  1886.] 

864.  Whoever  assaults  or  uses  criminal  force  to  any  woman,  intending  to  Presy.  Mag. 

Ami)t  or  use  of  criminal    Outrage,  Or  knowing  it  to  be  likely  ibat  he  will  there-  or  Wjj?- o£ist 

foiceii^  woman  with  intent  to    by  outrage,  her  modesty,  shall  be  punished  with  im-  CogniMSMeT* 

wtefp her  modesty.  prisonment  of  either  description  for  a  term  which  Warrant.  ' 

n^TAtend  to  two  years,  or  with  fine,  or  with  both.  Bailable. 

Not  ^pip. 

An  indecent  assault  upon  a  woman  does  not  amount  to  an  attempt  to  commit  rape    ^^^ 
t^  Court  is  satisfied  that  there  was  a  determination  in  the  accused  to  gratify  his 
at  all  events,  and  in  spite  of  all  resistance. — Empress  v.  Shankar,  I.  L.  R.,  5 
403.     [Melvill  and  Nanabhai  Haridas,  JJ.     Mar.  2,  1881.] 
*  U 

B66.  Whoever  assaults  or  uses  criminal  force  to  any  person,  intending  presy^  Mag. 

thereby  to  dishonour  that  person,  otherwise  than  <mi  or  Mag.  ot  ist 
Mi^or  criminal  force    grave  arid  sudden  provocation  given  by  that  person,  ?f.!Jll^^**"* 
^SS^&^'^y^    shall  be  punished  with  imprisonment  of  either  de- siumS^os. 
—--^  scription  for  a  term  which  may  extend  to  two  years,  Baila;*lc. 

or  with  fine,  or  with  both.  ^^^P* 
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Any  MasT* 
Co^izable* 
Warrant. 
Not  bailable. 
Not  comp. 


OFFENCES  AFFECTING  THE  HUMAN  BODY.  [Chait.  XVL 


Whoever  assaults  or  uses  criminal  force  to  any  p^pon  in 
Assault  or  criminal  force  in     ing  to  commit  theft  on  any  property  whirft  ttat J 
attempt  to  commit  theft  of     son  IS  then  wearing  or  carrying,  shal^fae 
property  carried  by  a  person,     ^th  imprisonment  of  eitheif  description  for  a  tern 
whi(Ji  may  extend  to  two  years,  or  with  fine,  or  with  both. 

Any  Mag.  i.sJ857.  Whoever  assaults  or  uses  criminal  force  to  ^y  person,  in  atteflapt- 

^".S^    :^^^  Assaultorcriminalforcein    *«?  Mfongfullyjoxonfine  that  pirson,  shall  be  p«|. 
Bailable.  attempt  wrongfully  to  confine    i^hed  with  imprisonment  of  either  descnptioa  ior  a 

Not  comp.       person.  term  which  may  extend  to  one  year^  or  with  fine 

which  may  extend  to  one  thousand  rupees,  or  with  both. 


Any  Mag. 

Uncog. 

Summons. 

BaiUble. 

Cotup. 


858.  Whoever  assaults  or  uses  criminal  force  to  any  person  on^W 
Assaulting  or  using  crimi-    ^nd  sudden  provocation  given  *y  that  person  ## 


nal  force  on  grave  provoca< 
tion. 


be  punished  with  simple  imprisonment  for  a 
which  may  extend  to  one  month,  or  jrith  fine 


may  extend  to  two  hundred  rupees,  or  with  both.  ^ I .    U     J       *^X^_j 

Explanation.^Tht  last  section  is  subject  to  the  same  explanatton  as 
section  352. 

The  prisoner,  a  fully-developed  adult  man,  was  charged  with  causing  the  teA  «{ 

his  wife,  a  girl  aged  about  11  years  and  3  months,  who  had  not  attained  pubeity.    Ttc 

death  was  caused  by  hsemorthage  from  a  rupture  of  the  vagina  caused  by  the  wiiOtg 

having  sexual  intercourse  with  the  girl.     For  the  defence  it  was  ^leged  that  bel0||Lkii 

^xual  intercourse  with  the  girl  on  several  previous  occasions  without  injury  to  ^j^j^j^^ 

there  were  circumstances  in  the  case  which  showed  that  this  was  possible,  BxAgHfw^ 

r\    itrtptobafhle,  tlTOfOg^  the  niedical  evidence  was  to  the  effect  <hat,  if  such  intcrc«ttB»*"^ 

'^      previously  taken  place,  the  penetration  was  probably  not  so  compMe  or^^'^tli 

sexual  vigour  as  on  the  occasion  when  the  injury  was  caused.    The  m«!icai  erkl 

0^^     further  to  the  effect  that  the  girl  had  not  attained  pubei-ty,  and  was  immature  aii4 

K     unfit  for  sexual  intercourse;  that,  under  such  circumstances,  sexual  interconrss  t 

the  prisoner  and  the  girl  was  likely  to  be  dangerous  to  her,  and  to  cause  injiniai 


.        less  serious  according  to  the  degree  of  penetration  effected.    The  prisoner  wa$  chpfHl 
\^   with  (fl)  culpable  homicide  not  amounting  to  murder  under  s.  304  of  the  Penal  tMf^iyh 


,  ,        . amounting ^_-, _  , 

causing  death  by  doing  a  rash  and  negligent  act  under  s.  304A;  (f)  voluntary  41 
grievous  hurt  under  s.  325  ;  and  {d)  causing  grievous  hurt  by  doing  an  act  so  tti 
negligently  as  to  endanger  humaa  life  or  the  personal  safety  of  others  under  s.  338^ 
that,  in  such  a  case,  when  the  girl  is  a  wife  and  above  the  age  of  10  years,  and  whea  ^Mfe- 
fore  the  law  of  rape  does  not  apply,  it  by  no  means  follows  that  the  law  reg^x^  ik/t  wif^ 
as  a  thing  made  over  to  betheabsoliite  property  of  her  husband,  or  as  a  per$oA0rt8ide 
the  protection  of  the  criminal  law ;  that  no  hard-and-fast  rule  can  be  laid  down  tlijiSt  teksal 
intercourse  with  a  girl  under  a  certain  age  must  be  regarded  as  dangerous  and  ^oM^I^B^ 
or  over  that  age  as  safe  and  right,  but  that  each  case  must  be  judged  accordin|^  tO^W^ 
individual  circumstances ;  that,  in  such  a  case,  the  jury  have  to  consider  and  say  wllitter, 
under  the  particular  circumstances  of  the  case,  having  regard  to  the  physicai*cosi(AI|!ici 
the  girl,  and  to  the  intention,  the  knowledge,  the  degree  c  f  rashness  or  negligeno^  vHb 
which  the  accused  is  shown  to  have  acted  on  the  occasion  in  question,  he  has  Iv^oght 
himself  within  any  of  the  provisions  of  tlje  criminal  law.  Held  further  t^ift,  if^inry 
were  of  opinion  {a)  that  the  act  of  the  prisoner  caused  the  death  of  the  girl,  tlittt  |avW9* 
that  the  act  of  cohabitation  on  the  part  of  the  prisoner  had  the  effect  of  mptaiiiy  ^ 
vagina,  and  so  causing  the  haemorrhage  which  led  to  her  death ;  {b)  tha(|clie  aci'tlfOlM- 
bitation  between  a  fully.developed  man  like  the  prisoner  and  an  immature  |^  |pi  U* 
wife  was  itself  a  thing  likely  to  lead  to  dangerous  consequences ;  (r)  that  that  M*  VMioe^ 
of  such  a  character  as  to  indicate  a  reckless  indifference  to  the  welfare  of  the  (Mora 
-^^  want  of  reasonable  consideration  about  what  the  prisoner  was  doing,  one  wludtflli  Jbsi* 
\\  band  of  the  girl,  if  he  had  had  a  reasonable  regard  to  her  welfare,  imd  had  cMlilMM'' 
*  n  sonable  thought  as  to  the  act  he  contemplated  doing,  would  have  abst»ned  fmr^  J^-*— 
N^  they,  would  be  justified  in  finding  that  the  prisoner  caused  the  death  of  the  girl  I 
P^      and  negligent  act.    Under  no  system  of  law  with  which  Courts  have  to  do  in  tb 


i 

^ 
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Chap.  XVI.]    KWlfAFPlNG,  ADDUCTION,  SLAVERY,  »e.  [Sbcs.  35^361. 

ttft  whether  Hindis  or  Mahomedan,  or  that  framed  under  British  rale,  has  it  erer  been 
H»  Imt  that  a  hnsband  has  the  absolute  right  to  enjoy  the  person  of  his  wife  without  re- 

rt4  to  the  qu«^ion  of  safety  to  her. — Quben-Empress  v.  Hurrbe  Mohun  Mytube, 
L.  R.,  18  Cal.  49.    [Wilion,  J.    July,  1890.]  JiO^'^  /it/(U  p0L^iM^  ^' fUC  C^y<4jM^-^C( 

• 
Of  Kidnapping,  AfiDucnoir,  Slavert,  and  Forced  Labour. 

"*  859.  KidDapping  is  of  two  kinds :  kidnapping 

^OJ— PPM^«  from   British  India,  and  kidnapping  from  lawful 

"■  ^  guardianship.  # 

This  offence  may  be  committed  on  a  child  by  removing  that  child  out  of  the  keep, 
iog  of  its  lawful  guardian  or  guardiSns!  TTn  a  grown  man  it  can  only  be  committed 
bqroikl  the  limits  of  the  gueen's  territories,  or  by  receivmf^  nim  on  board  a  ship  for  that 
^Mpose.  The  enticing  a  growii-up  person  by  false  promises  to  go  from  one  place  in  the 
QoMo's  territories  to  another  place,  also  within  those  territories,  may  be  a  subject  for 
avil  action,  and  under  certain  circumstances  for  a  criminal  prosecution,  but  it  does  not 
come  under  the  liead  of  kidnapping. — Indian  Law  Commissioners'  Report. 

800.  Whoever  conveys  any  person  beyond  the  limits  of  British  India 
Kidnapping  from   British    wiiftout  the  consent  oi  mai  person,  or  of  tome  per- 
lodia.  son  legally  authorized  to  consent  on  behalf  of  that 

person,  is  said  to  kidnap  that  person  from  British  India. 

S61.  Whoever  takyy^<<r  entices  ^nv  "fy^r  under  fourteen  years  of  age  if 
r  Kidnapping  from  ..lawful  a  male,  Or  uncierlixjjcnjears  of  age  IT  a  f^le,  or 
^mvdtesship.  any  (>erson  oTunsound  mind,  out  of  th^Jreeping  ol 

tie  latpful  guardian  of  such  minor  or  person  of  unsound  mind,  witTOot  the.con^ 
seat  oj  such  ^yttrdian.  is  said  10  kidnap  such  minor  or  person  from  lawtui 

yt**  £xplanation.—1\kt  words  "  lawful  guardian"  in  this  section  include  any 
peMOQ  lawfully  entrusted  with  the  care  or  custody  of  such  minor  or  other  person. 
JP^f/^/w/f.— This  seciion  does  not  extend  to  the  act  of  any  person  who, 
IP gpod  faith,  believes  himself  to  be  the  father  of  an  illegitimate  child,  or  who, 
1b  gSaJ  <ait^.  believes  himself  to  be  entitled  to  ihe  lawful  custody  of  such  child, 
"Sii^sachact  is  committed  for  an  immoral  or  unlawful  purpose. 

A  CHARGE  of  kidnapping  from  lawful  guardianship  should  contain  the  name  of  the 
guaiikn.— Extract  (para.  6)  of  letter  No.  149 from  Registrar,  High  Court,  dated  Feb.  16, 
idfid;  I  Wyman's  Rev.,  Civ.,  and  Crim.  Reporter  16. 

,  The  consent  of  a  |_ 
Ams  not  alFect  the  offence  ; 


>ti" 


T«B  abduction  of  a  minor  girl  under  16  years  of  age  out  of  the  custody  of  her  lawful 
foaidinn  is  punishable  under  s.  361  oTTKrPenal  Code.  It  is  not  necessary  to  such  a  con- 
notion  thift  the  abduction  was  forcible.— Queen  v.  Modhoo  Paul,  3  W.  R.  9.   [Glover,  J . 

TMagQ«>#>ntof  a  kidnapped  person  is  immaterial.;  and  it  is  not  necessary  for  a  con- 
"^M  JtetfSnftQ^ft^ ,  ^^«>^'  c  .ndg,  that  the  taking  or  enticing  should  be  shown  to  have  been 
by  BiiOMof  iorceorfraud.— 0uEENv.BHUNGEEAHUR,2W.R.5.[Glover.J.  Junes,  "S^SO 

A  PBESON,  in  carrying  off,  without  the  consent  of  her  lawful  guardian,  a  girl  to  whom 
be  w»  betrothed  by  his  father,  who,  after  permitting  her  to  reside  occasionally  in  his  house, 
snddnly  changed  his  mind,  and  brolte  off  the  marriage,  is  guilty  of  kidnapping  from  law- 
ful naAianship  punishable  under  s.  363  of  the  Penal  Code.-OuBRN  v,  Gooroodoss  Raj- 
BnwA.  4  W.  R.  7 ;  5  Rev..  Jud..  and  Police  Journal  149.  [Kemp  and  Scton-Karr,  JJ. 
Sep.  II.  1865.] 
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Sec,  361.]  KIDNAPPING,  ABDUCTION,  SLA  VSRV,  &c.      [CilAK  XVL 

*  In  the  case  of  a  runaiway,  ientieed  after  a  voluntary  abandoniry^nt  of  her  home  to 
emigrate,  a  charge  of  kidnapping  from  lawful  guardianship  cannot  b^  sustained. — Qoesn 
V.  QpuoHUR  Singh,  5  Rev.,  Jud.,  and  Police  Journal  151.  [Kemp,Setbn-I^rF,  and  Gk>vtr, 
JJ.    Sep.  12,  1865] 

To  bring  a  case  under  s.  361  of  the 
a  chfld  out  ofthe  keeping  of  the  lawful  { 
Singh,  4  W.  R.  6.     [Kemp  and  Glover 

Undbr  s.  361  of  the  Penal  Code  (ki 
of  a  minor  is  immaterial,  nor  do  force  a 
SooKEE,  7  W.  R.  36.     [Glover,  J.     Fel 

To  support  a  conviction  for  kidna] 
must  be  shown  that  the  accused  took  or 
kidnapped.— Queen  v.  Neela  Bebee, 
1868.] 

If,  knowing  a  girl  has  been  kidnap 
quently  detains  her  as  a  slave,  he  is  gu 
»  *  Penal  Code.    Slavery  is  a  condition  wii 

slave  if  another  asserts  an  absolute  righ 
his  labour  against  his  will,  unless  that  ri 
or  guardian,  or  a  jailor. — Queen  v.  Mil 
and  Turnbull,  JJ.    June  20,  1871.] 

D  S  had  two  wives,  N  and  J,  by  tli 
ruary  1876,  he  went  with  his  wife  N,  to 
two  daughters  at  home.  During  the  tem 
to  the  house  of  her  brother-in-law,  M, 
G,  with  the  assistance  of  three  other  \ 
P. woman  "  in  s.  366  included  a  minor  f( 
lawfur^araiaasaip  of  D  S  within  the 
consent  of  the  mother  J,  to  the  girl's  r 
the  temporary  absence  of  the  father  D  S, 
as  her  lawful  guardian,  and  was  not  unde 
J. — Because  the  consent  of  a  mere  cust( 
trom  whom  the  right  to  custody  is  deri 
keeping  the  minor  still  continues  throuj 
Kahno,  Panj.  Rec,  No.  8  of  1878. 

A  CHILD  under  ten  vears  of  age  is, 

removing  such  child  without  permissioi 

himself;  the  fact  of  having  omitted  to  i 

^  no  defence  to  a  charge  of  kidnapping  ; 

the  Penal  Code. — Empress  v.  Omsabaf 

s  Dec.  12,  1878.] 

^^V,^  The  mother  of  an  illegitimate  chi 

^^    period  of  nurture.    And,  wCere  the  mo 

child  to  a  person  who  accepts  the  trust. 

entrusted,"  with  the  care  and  custody  ( 

Penal  Code.    The  explanation  of  the  w 

"V/"  obviate  the  difficulty  the  prosecution  m 

cases  of  abduction,  that  the  person  fron 

guardian  of  such  minor  within  the  mean 

>s^  V.  Pemantlc,  I.  L.  R.,  8  Cal.  971.  [Gai 

^  .  ^  9.  i88a.] 

The  following  extract  from  Starlir 
rusal :  '*  The  general  principles  as  to  th 
admirably  laid  down  by  Bramwell,  B.,  ii 
402) :  *  If  a  young  woman  leaves  her  fa 
or  blandishment  held  out  to  her  by  a  mi 
then  goes  to  him,  although  it  may  be  hi 
yet  his  not  doing  so  is  no  infringement 
say  he  shall  restore  her,  but  only  that  li 
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Chap.  XVI.]      KIDNAPPING,  ABDUCTION,  SLAVERY,  &c.       [Src  361. 

P.  J»  153.)  '  It  is,  h(\wever,  equally  clear  that,  i£  the  girl  acting  under  his  persuasion,  leaves 
iMffatlher's  house,  although  he  is  not  present  at  the  moment,  yet,  if  he  avails  himself  of 
that  leaving  whi^h  tobk  pU^e  at  his  persuasion,  that  would  be  a  taking  her  out  of  the  father's 
possession,  because  the  pei^^uasion  would  be  the  motive  cause  cf  her  leaving.  Again,  aU 
though  she  may  not  leave  at  the  appointed  time,  and  although  he  may  not  wish  that  sh^  j  1 
should  have  left  at  that  particular  time,  yet  if,  6nding  she  has  left,  he  avails  himself  of  that ''  ^t>.«^ , 
to  induce  her  to  continue  away  from  her  father's  custody,  in  my  judgment  he  is  also  guilty, 
if  his*  persuasion  operate  I  on  her  mind  so  as  to  induce  her  to  leave.'  If  a  woman  be  forcibly 
taken  away,  ^nd  aftervtards  married,  or  defiled  with  her  own  consent,  it  is  within  the  pro- 
visions of  ihese  sections  ;  for  tl)e  offender  is  not  to  escape  by  having  prevailed  over  the 
weakness  of  a  woman  whom  he  originally  got  into  his  power  by  such  base  means  (Fulwood*5 
CMse,  Cro.  Car/488  ;  Sweuden's  Case,  5  St.  Tr.  450 ;  t  Hale  660).  And  so,  too,  if  she  be 
taken  away  and  married  with  her  own  consent,  if  this  be  effected  by  means  of  fraud ;  for  she 
cannot  be  considered,  while  under  the  influence  of  fraud  to  be  <a  free  agent  {R.  v.  Wakefield^ 
Lancuter  Assizes  ,  1827).  lender  s.  361,  it  is  immaterial  whether  the  girl  consents  or  not, 
and  the  taking  need  not  be  by  force,  actual  or  constructive  (Reg.  v.  Mankletow,  Dears  C. 
C 159).  It  is  no  legal  excuse  that  the  defendant  made  use  of  no  other  means  than  the  com- 
mon blandishment  of  a  lover  to  induce  her  to  elope  with  him  {R.  v.  Twistleton,  i  Lev.  257  ; 
I  Hkwk,  c.  44,  sf  10).  Where  a  girl  was  persuaded  by  the  defendant  to  leave  her  father's 
house,  and  go  away  with  him,  without  the  father's  consent,  and  accordingly  left  her  home 
aioae  by  a  preconcerted  arrangement  between  them,  and  went  to  a  place  appointed,  where 
she  i#as  met  by  the  prisoner,  and  they  then  went  away  together  without  the  intention  of  re- 
taming,  this  was  held  to  be  a  taking  of  the  girl  out  of  the  father's  possession,  and  certainly 
it  would  amount  to  an  enticing  {Reg,  v.  Mankietow,  supra).  So,  where  the  defendant,  by 
concert  with  the  girl,  met  her,  and  stayed  with  her  away  from  her  father's  house  for  several 
nights,  sleeping  with  her  ;  and  the  jury  found  that  the  father  did  not  consent,  and  that  the 
daendant  knew  that  he  did  not,  and  that  he  took  the  girl  away  with  him  in  order  to  gratify 
hb  passions,  and  theA  let  l.er  return  home,  and  not  with  the  intention  of  keeping  her  away 
from  her  home  permanently,  the  conviction  was  held  right  {Rfg.  v.  Timmins,  1  Bell,  C.  C, 
276),  When  a  girl  under  sixteen  was  found  in  the  streets  by  herself  and  seduced  away,  it 
was  hi^  that  she  was  not  taken  out  of  \ht  possession  of  her  father,  although  he  was  living 
in  thn  same  place,* and  the  girl  was  living  with  him  {Reg,  v,"  Green,  3  F.  and  F.  274).  A 
was  indicted  for  fraudulently  alluring  C  out  of  the  possession  of  her  mother  and  stepfather, 
the  latter  having  the  lawful  care  of  her,  and  B  with  being  an  accessory  before  the  fact.  C 
was"  %f  Vf  Tier  nfoThcrto  TTVe  wmttrw  grantfliiother.  I  nstead  of  going  there,  she  went  to 
B's  house,  and  did  not  return  home  when  desired  by  her  mother.  After  remaining  with  B 
a  month,  she  left  with  A,  her  paternal  uncle,  and  was  married  to  him  without  her  mother's  ^^ 
knowledge.  It  was  held  that  there  was  no  evidence  that  the  alluring  was  fraudulent,  or  ^V 
that  tbm  gh-l  was«taken  out  oLhficmother's  possession,  and  that  the  facts  did  not  support  ^^ 
the  indictment  {Reg.  v.  Burrell,  i  L.  R.  354).  These  illustrations  are  all  of  cases  of  abduc- 
tkm  ol  women,  but  they  will  sufficiently  illustrate  the  principles  involved  in  the  interpreta- 
tion of  the  foregoing  sections.  If  the  offence  be  under  s.  361,  the  child  must  be  shown  to 
be  under  fourteen  if  a  male,  and  under  sixteen  if  a  female,  and  it  will  be  no  defence  to  say 
that  the  accused  did  not  know  the  child  was  under  the  age,  but  thought  he  or  she  was  over 
the  specified  age,  unless  he  has  substantial  ground  for  supposing  that  such  is  the  fact,  so 
as  ifi  bring  the  case  within  s.  79  of  the  Penal  Code,  for  it  was  ruled  in  the  case  ei  Reg,  v, 
OilifUr,  supra,  that  a  man  deals  with  an  unmarried  girl  at  his  peril ;  and  in  that  case  the 
fact  tha^  she  had  told  him  she  was  seventeen  was  held  not  to  excuse  him.  See  also  Reg. 
V.  Mins,i  F.  and  F.  50,  where  Cockburn,  C.J..  ruled  to  the  same  effect." 
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The  husband  of  ^  Hindu  jjirl  of  fifteen  is  her  l^ful  fi;iiard[ian  ;  and  if  the  father  of  the 
minor  takes  awajTtKe  girTfroniher  husbancfwithout  the  latter's  consent,  such  taking  away 
amoaats  to  kidnapping  from  lawful  i^unn1ia"''^'p,  even  though  the  father  may Jiave  had  no   '  ' 
cnminal  intention  ih  so  doing. — fx  the  Matter  of  Dhuronidhur  Ghose,  I.  L.  R.,  17  '. 
Cat  298.     [Tottenham  and  Banerjee,  JJ,     Sep.  28,  1889.] 

^M  a  trial  ^ith  a  jury  under  s.  366  of  the  Indian  Penal  Code,  the  Judge,  on  the  ques- 
tion of  intent  charged  the  jury  in  the  following  words :  '*  It  remains  only  to  consider  the 
question  of  intent.  The  charge  was  that  the  girl  was  kidnapped  in  order  that  she  might 
be  forced  or  seduced  to  illicit  intercourse.  As  to  this,  it  is  sufficient  to  say  that  no 
other  inference  is  possible  under  the  circumstances.  When  a  man  carries  off  a  young 
gill  at  night  from  her  father's  house,  the  presumption  is  that  he  did  so  with  the  intent 
iodkarted  above.  It  would  be  open  to  him,  if  be  had  admitted  the  kidnapping,  to  prove 
tKat  he  had  some  other  object;  but  no  other  object  is  apparent  on  the  face  of  the  facts*" 
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Chap.  XVI.]    KIDNAPPING,  ABDJJCTI0J9,  SLAVEf^Y,  &c.  [SEcs,56a,363. 

•  • 

Held  that  this  amounted  to  a  misdirection  of  the  jury.    The  (question  qf  intent  was  a  pare 

question  of  fact;  but  the  way  in  which  it  had  been  put  to  the  jury  ief^tbem  no  optkni,bot 

•  .  to  adopt  the  view  taken  by  the  Judge.— Quben-Empress   ».  Hughe;^   I.  L.  R,  14 

All.  25.     [Straight,  J.    Aug.  1,  1891.] 

<^  ^^^^y^^'^^  *^®^'  Whoever  b^force  compe 
^  ^W^  Abduction.  persoriTo- 

"^^  _     - -^^r^ —        person. 

Ct.  of  Ses.,  888.  Whoever  kidnaps  any  p( 

*''^*^*.F"     D    -u      ..    ,M  guardians] 

or  Mag.  ot  Punishment  for  kidnapping.      °r     ..t 

Cognizable,      to  seven  years,  and  shall  also  be  liab 

Warrant. 

Not  bailable.  The  prisoners  having  been  sentence 

Not  comp,         ss.  109  and  49B,  and  for  wrongful  confine 

sentences  could  not  stand,  and  that,  a< 

prisoners,  as  abettors  therein,  should  be  p 

DER  JoGEE,  W.  R.,  Sp.,  21.     [Loch  and  £ 

The  subject  of  an  Independent  State 

a  charge  of  culpable  homicide  committed 

«  on  a  charge  of  kidnapping  from  those  tc 

I  W.  R.  39.    [Kemp  and  Glover,  JJ.     D 

The  conviction  of  a  procuress  change 
to  have  been  abducted  having  been  of  a  mal 
f  ther  prisoners  also  changed  from  abettin 
nal  Code  to  abetment  under  s.  1 16. — Que 
and  Glover,  TJ.  Dec.  16,  1864.]  But 
(I.  L.  R.,  5  All.  233),  and  s.  199  of  the  Co< 
illegal  to  alter  a  charge  of  abduction  to  oi 


^; 
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A  CONVICTION  of  abduction  quashes 
the  person  abducted. — Queen  v.  Komul 
10,  1865.] 

The  abduction  of  a  girl,  under  16  y 
the  consent  of  her  lawful  guardian,  ispuni 
The  consent  of  the  kidnapped  person  is  i 
taking  or  enticing-away  was  by  fdtce  or  i 
[Glover,  J.     May  15,  1865.]       ^ 

A  PERSON,  in  carrying  off,  without  th< 
he  was  betrothed  by  his  father,  who.  after  ( 
suddenly  changed  his  mind,  and  broke  off 
ful  guardianship,  punishable  under  s.  363 
however,  would  considerably  diminish  the 
DOSS  Rajbunsee,  4  W.  R.  7;  s  Rev.,  Jud 
Karr,  JJ.    Sep.  11,  1865.] 

Where  a  girl  of  11  years  of  age  was 
by  the  first  prisoner,  and  offered  for  sale  i 
illegally  concealed  her,  the  conviction  of 
Code  only:  and  the  conviction  of  the  latt 
tion  of  both  under  s.  366  was  quashed. — 
man,  J.    April  8,  1867.] 

An  enticing-away  of  a  child  playing  < 
dianship. — Queen  v.  Mussamut  Oozeer 

The  offence  described  in  s.  363  of  t 
369.  the  kidnapping  and  the  intention  of  1 
child  being  included  in  the  latter  secti 
[Kemp  and  Glover,  J  J.    July  8, 1867.] 
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.CflAP.XVl.]       KIDNAPPING.  ^BDUCTION,  SLAVERV,  &c.       [Sec.  36^^ 
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To  support  a  c<^victiofi  for  kidnapping  under  ss.  361  and  363,  it  must  be  shown  that 
tkt  accused  took  om enticed  away  from  lawful  guardianship  the  person  kidnappe«l.— 
i^BBir  V.  Nbbl^Bibke,  10  W.  R.  33.     [Loch  and  Glover,  JJ.    Sep.  3,  1868.] 

To  constitute  the  offence  of  kidnapping  under  s.  363  of  the  Penal  Code,  it  must  be 
shown  that  the  person  was  abducted  from  lawful  guardianship,  and  lawful  guardianship 
is  the  guardianship  of  a  person  who  is  lawfully  entrusted  with  the  care  or  custody  of  a 
Bibor.— QuBBN  V,  BuLDEO,  2  N..W.  P.  286.     [Turner,  Offg.  C.  J.    July  8,  1870.] 

A  WARRANT  for  the  arrest  of  a  person  on  a  charge  of  abduction  should  state  the 
tetent  with  which  the  offence  was  committed. — Bidhoomookhkb  Dabee  v.  Sreenath 
Haldar,  15  W.  R.  4;  6  B.  L.  R.,  Ap.,  129.  [Jackson  and  Mookerjee,  JJ.    Jan.  21,  1871.]' 

Accused  wts  convicted  by  the  Magistrate  of  abetting  the  kidnapping  of  a  minor. 
AecQsed,  knowing  that  the  minor  had  left  home  without  the  consent  of  his  parents  and 
at  the  litigation  of  one  Komaren,  the  actual  kidnapper,  undertook  to  convey  the  minor 
to  Kandy  in  Ceylon,  anjl  was  arrested  on  the  way  thither.  The  Sessions  Judge  reversed 
tie  conviction  o^  the  ground  that  there  was  no  concert  between  the  accused  and  Koma- 
foi  previous  to  the  completion  of  the  kidnapping  by  the  latter.  Held  by  the  High  Court 
tfat,  so  long  as  tJie  process  of  taking  the  minor  out  of  the  keeping  of  his  lawful  guardian 
eootiaiiedf  the  offence  of  kidnapping  might  be  abetted,  and  that,  in  the  present  case,  the 
cottviction  should  be  of  an  offence  punishable  under  ss.  363  and  116  of  the  Penal  Code. — 
REG.«.SAif  ia  Kaundan,  I.  L.  R.,  I  Mad.  173.  [Morgan,  C.  J.,  and  Innes,  J.  Dec. 5, 1876.] 

Cbktain  persons  were  charged  under  s.  417  of  the  Penal  Code,  and  were  discharged 
by  the  Magistrate  inquiring  into  the  offence  under  s.  215  of  Act  X.  of  1872  (correspond- 
ing with  s.  253  of  Act  X.  of  1882).  The  Court  of  Session,  considering  that  the  accused 
persons  bad  been  improperly  discharged,  forwarded  the  record  to  the  Magistrate  of  the 
District,  suggesting  to  him  to  make  the  case  over  to  a  Subordinate  Magistrate,  with  di- 
rections to  inquire  intoany  3ffence,  other  than  the  offence  in  respect  of  which  the  accused  < 
,fer90S9  had  been  discharged,  which  the  evidence  on  the  record  showed  to  have  been  com- 
nftM.  iThe  Subordinate  Magistrate  to  whom  the  case  was  made  over  made  an  inquiry, 
«Bd committed  the  accused  persons  for  trial  before  the  Court  of  Session  on  charges  under 
».  31^  and  42c*  of  ^e  Penal  Code.  It  was  contended  that  the  Court  of  Session  was  not 
competent  to  "  direct  the  accused  persons  to  be  committed  "  under  s.  296  of  Act  X.  of 
1B73  (corresponding  with  s.  438  of  Act  X.  of  i882),*the  case  not  being  a  ''Sessions  case" 
withhi  the  meaning  of  that  section,  and  that  the  commitment  was  consequently  illegal. 
Heid  that  there  was  no  "direction  to  commit^'  within  the  meaning  of  that  section,  that  is 
to  say,  to  send  the  accused  persons  at  once  to  the  Sessions  Court  without  further  inquiry, 
and  whether  or  not  the  inquiry  was  made  in  consequence  of  the  suggestions  of  the  Court 
of  Sosion  was  immaterial,  and  that  the  inquiry  upon  the  charges  under  ss.  363  and  420 
of  the  Penal  Code  was  rightly  held  by  the  Subordinate,Magistrate  and  the  commitment 
could  not  be  impeached. — Empress  v.  Bhup  Singh,  I.  L.  R.,  2  All.  570.  [Straight,  J. 
Dec.  31,  1879.J 

Tbb  accused  were  convicted  by  the  Magistrate  of  the  District  of  Lahore,  exercising 
eahiWied  powers  under  s.  36,  Criminal  Procedure  Code  (corresponding  with  ss.  30,  34, 
3lSo^  Act  X.  of  1882),  of  kidnapping  a  married  woman,  being  a  minor,  from  lawful  guardian- 
shif^ifDCtbe  purposes  of  prostitution,  and  sentenced  under  ss.  363  and  372,  Penal  Code,  to 
leniM  ol  Imprisonment  exceeding  three  years.  The  proceedings  were  forwarded  to  the 
Sessloas  Jndge,  Lahore  Division,  for  confirmation  of  the  sentences.  The  Sessions  Judge 
tft>lfi^  that  ss.  363  and  372,  Penal  Code,  were  inapplicable  to  married  female  minors, 
aoaolMl  the  convictions,  and  directed  the  re-trial  of  the  accused  on  a  charge  under  s.  498, 
PtaalCMe.  «  The  Chief  Court  held  that  the  o^der  of  the  Sessions  Judge  was  illegal :  ist, 
53  and  372  were  Applicable  to  married  as  well  as  ^Q  y°"iyyfid ififf^^^  *"' 
'    tneSessionsTTHBe^SSTiorcoinp^ 
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Codt  (corrcspoi^ing  with  ss.  30,  34,  380,  Aft  X.  of  1882),  to  direct  a  new  trial  upon  a    1/ 
new  c4arge,*  anS,  3rdly,  because  no  complaint  had  been  prefetred  of  an  offence  falling  Jr         ^ 
under  a,  498,  Penal  Code,— Crown  v.  Kammu,  Panj.  Rec,  No.  12  of  1879. 

A  mother  cannot  have  a  right  to  the  custody  of  her  legitimate  children  adversely  to 
the  father.  Ordinarily  the  custcxly  of  the  mother  is  the  custody  of  the  father,  and  any 
remofal  of  the  children  from  place  to  place  by  the  mother  ought  to  be  taken  to  be  con- 
sistBAt  i^ith  the  right  of  the  father  as  guardian,  and  not  as  a  taking  out  of  his  keeping. 
Bntjahd^  a  Hindu  woman  left  her  husband's  house,  taking  with  her  her  infant  daughter, 
9ai  went  to  the  house  of  A,  and  on  the  same  day  the  daughter  was  married  to  B,  the  brotbcfi 
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^Chap.  XVI.]  .  lilDNAPPiNG,  ABDUCTION ^  SLA)KrY,  &c.   [Secs.  364-36^. 

of  A,  without  the  father's  consent,  it  was  held  that  A  was  rightly  convicted  under  ss.  leg 
*  •  and  363  of  the  Penal  Code  of  abetting  the  offence  of  kidnapping. — In^he  MATTBRor  PraK 

Krishna  Surma:  Empress  v.  Pran  Krishna  Surma,  I.  L,  R.,  8  Cal^^69;  10  C  L.  fL 

,6.     [Wilson  and  Macpherson,  jj.     June  30,  1882.]  • 

» 
Ct.  of  Ses.  *  864.  Whoever  kidnaps  or  abducts  any  person  in  order  that  sach  penoo 

Warrant*^'         Kidnapping  or  abducting    «^ay  be  murdered,  or  may  be  so  disposed  of  as  to 
Not  bailable.    '°  ^^^^^  ^^  murder.  be  put  in  danger  of  being  milfrdfered,  shajll  be  pqBlsii- 

Not  comp.       ed  with  transportation  for  life,  or  rigorous  imprisonment  for  a  ternrwhk^h  auf 

extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

Illustrations,  t 

{a,)  A  kidnaps  Z  from  British  India,  intending  or  knowing  it  to  be  likely  tk^Z  asf 
be  sacrificed  to  an  idol.    A  has  committed  the  offence  defined  in  this  section. 

{b.)  A  forcibly  carries  or  entices  B  away  from  his  home  in  order  that  B  may  bft  M^ 
.  dered.    A  has  committed  the  offence  defined  in  this  section. 

Ditto.  885,  Whoever  kidnaps  or  abducts  any  person  with  intent  to  caofte  that 

Kidnapping  or  abducting     person  to  be  Secretly  and  wrongfully  confined,  Aail 

with    intent    scCTctly    and    be  punished  with  imprisonment  of  either  descibtiail 

wrongfully  to  confine  person,     j^,  ^  ^^^^  ^^^^^   ^^   ^^^^„^   ^  ^^^  yem^md 

shall  also  be  liable  to  fine. 

lAt^^^^j  1^**0.      q^    866.  Whoever  kidnaps  or  abducts  any  woman  with  intent  that  sIm  w/f 

Vii/v^  L   |lfwS»y*   Kidnapping  or  abducting    be  compelled,  or  knowing  it  JO  be  likely  thUjill 

^T^^  \n       •  a  woman  to  compel  her  mar-     will  be  compelled,  lo  marry  any  person  agajnft  Mr 

t^vxAJ^l^  -^  "*««'  **=•  will,  or  in  order  that  she  may  be  forced  OfVtSeMpel 

to  illicit  intercourse,  or  knowing  it  to  be  likely  that  she  ^11  be  forced  ^«^ 

dnced  to  illicit  intercourse,  shall  be  punished  with  imprison AenPof  ettbcrdv*- 

scription  for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  BMt^ 

fine. 


j^ 
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A  charge  of  abduction  will  not  lie  under  s.  366  when  the  woman,  beii^  of 
age,  herself  wishes  to  become  a  prostitute. — Queen  v,  Srimoteb  Poddes,  i  W.  fL4$ 
[Kemp  and  Glover,  J  J.     Dec.  16,  1864.] 

Where  a  girl  of  1 1  years  of  age  was  taken  out  of  the  custody  of  her  lawful  g^aaf^Haa  ta 
the  first  prisoner,  and  onered  for  sale  in  marriage  to  another,  and  the  second  pHseaerS 
legally  concealed  her,  the  cosviction  of  the  former  was  upheld  under  *s.  363  of  tW  I'^o«d 
Code  only,  and  of  the  latter  under  s.  368  only,  while  the  separate  conviction  of  boUtvndfl 
s.  366  was  quashed. — Queen  v.  Isree  Pandav,  7  W.  ft.  56.    [Norman,  J.    April  %  tB$7.] 

To  sustain  a  charge  under  s.  366  of  abducting  a  woman  with  intent  that  sho  betocod 
or  seduced  to  illicit  intercourse,  there  must  be  evidence  to  show  the  intent,  or  silielll 
presumption  that  illicit  intercourse  was  likely  to  result  from  the  abduction.-— MuSKjSlM 
Khan  v.  Crown,  Panj.  Rcc,  No.  23  of  1868. 

The  abduction  of  a  girl  under  16  yta^s  of  age  with  intent  to  marry  wkWut  tbtk  cni% 
sent  of  her  lawful  guardian  is  punishable  under  ss.  363  and  366  of  the  Penal  Cocb^  Til 
consent  of  the  girl  is  immaterial,  nor  is  it  necessary  to  show  that  the  enticii^  «)clalQM 
away  warf  by  force  or  fraud. — Queen  «.  Roordan  Sing^^W.  R.  15.     [Glov«rt|,    ^bm 

There  can  be  no  conviction  of  the  offence  of  kidnapping  under  s.  "^  of  tiift  i%ttA 
Code,  unless  it  is  proved  that  the  accused  has  taken  the  girl  out  of  the  leeeping  oroiab  "^ 
of  her  lawful  guardian  without  her  consent. — Queen  v.  Mohim  Chunder  Sjl,  16  W. 
42.     [Ainslie,  J.  Sep.  2,  1871.]  * 

J)  S  had  two  wives,  N  and  J,  by  the  latter  of  whom  he  had  two  daughters.  .  %m  Wfc 
niary  1876,  he  went  with  his  wife^  N,  to  a  marriage,  in  another  village,  leaving  1  Mf  "'' 
two  daughters  at  home.     During  the  temporary  absence  of  D  S,  J  remoVfej'Wr 
daughters  to  the  house  of  her  brother-in-law,  M,  and  married  the  elder  giii  {fisgfA  *  * 
to  one  G  with  the  assistance  of  three  other  persons.    Th^  Chief  Coort  heldti) 
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,  SLAVERY,  &c.         [Sec.  367, 

(2)  that  there  was  a  kidnapping  from 

of  ss.  361  and  3^^  notwithstanding 
il.  Per  Smyth,  J. — Because  the  giW, 
tinued  in  his  possession  and  undter  his 
je  guardianship  of  her  mother,  J.  Per 
an  in  breach  of  the  trust  reposed  by 
eTls  not  the  consent  of  the  guardian 
^e  custodian. — Dhera  Singh  v.  Mus** 

ravelling  with  a  chance^protector  (not 
ntarily,  and  without  any  jalse  induce- 
It  between  the  accused  and  the  girl  or 
the  accused  subsequently  hired  out  the 
course,  the  Chief  Court,  reversing  the 
lade  out  against  accused  under  s.  373 
73,  there  must  be  a  taking  possession 
g;,  either  Vith  some  third  person  or  the 
ose  specified  in  the  section.— Hardbo 

iper  and  natural  guardian  during  the 
r  death -bed,  entrusts  the  care  of  such 
tins  the  child,  such  a  person  is  "  law- 
ninor  within  the  meaning  of  s.  361  of 
iwful  guardian"  in  s.  361  is  intended 
ut  to  in  being  bound  to  prove  strictly 
ire  the  minor  has  been  abducted  was 
the  legal  acceptation  of  the  word.— 
1,  C.J.J  and  Cunningham  an4  Maclean,    * 

1  Penal  Code,  the  Judge,  on  the  ques- 
ds  :  '!  It  remains  only  to  consider  the 
as  kidnapped  in  order  that  she  might 
lis,  it  is  sufficient  to  say  that  no  other 
^en  a  man  carries  off  a  young  girl  at 
at  he  did  so  with  the  intent  indicated 
ed  the  kidnapping,  to  prove  that  he 
rent  on  the  face  of  the  facts."  Held 
The  question  of  intent  was  a  pure 
I  put  to  the  jury  left  them-  ao  option 
£N-Emm(ess  v.  Hughes,  I.  L.  R.,  14        * 

• 
jffence  under  s.  366  of  the  Penal  Code  ^^^^^ 
acted  the  accused  of  an  offence  ander 
nonth's  rigorous  impriisonment.  The 
Magistrate  had  no  jurisdiction  to  con- 
lint  by  the  husband  under  s.  199  of  the 
not  fall  under  s.  238  of  the  Criminal 
t.  Held  that  such  a  case  is  within  the 
jrevent  Magistrates  inquiring  of  their 
issthe  husband  or  other  person  author- 
is  complainant,  and  brings  his  com- 
ropcrly  be  had  if  the  evidence^'be  such 
and  yet  insufficient  for  a  conviction 
IBKH,  I.  L.  R.,  20  Cal.  483.  [Pigot 
>ipress  v.  Kallu,  I.  L.  R.,  5  All.  233.  ^ 

person  in  order  that  such  person  ct.  of  Ses, 
or  may  be  so  disposed  of  as  to  Cognizable. 

of  being  subjected,  to  grievous  NoTbSteble 
to  the  unnatural  lust  of  any  per-  Not  comp; 

son  will  be  so  subjected  or  dis* 
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Secs.  368,  369.]    KIDNAPPING,  ABDC/ClflON,  SL4  VERY,  &c.    [Chap.  XVI. 

"^^  f^    posed  of,  shall  be  punished  with  imprisonment  of  either  description  for  a  term 
^"l       wjiich  may  extend  to  ten  years,  and  shall  also  be  liable  t^'^ne. 

Ct.  of  Ses.  868.  Whoever,  knowing  that  any  person  has  been  kidnafi)>ed  or  has  been 

wSlSft^'  Wrongfully  conccalioR  or  abducted,  wrongfully  conceals  or  keeps  such  per- 
Not  bailable.'  keeping  m  confinement  a  kid-  son  ht  tUllfillUllRnt,  shall  be  punished  in  the  Same 
Not  comp.    \  napped  person.  manner  as  if  he  had  kidnapped  or  abducted  such 

person  with  the  same  intention  or  knowledge,  or  for  mk  same  purpose  m  that 
with  or  for  which  he  conceals  or  detains  snch  person  in  confinenieiit. 

The  conviction  of  a  procuress  changed  from  abduction  to  enticing,  the  wonan  d^ 
leged  to  have  been  abducted  having  been  of  mature  age  and  a  free  agent.  The  confk60i 
of  the  other  prisoners  also  chang^  from  abetting  wrongful  concealment  under  s.  3^d 
the  Penal  Code  to  abetment  under  s.  116. — Queen  v.  Srimotee  Poddeb,  i  W.  R.^ 
[Kemp  and  Glover,  JJ.  Dec.  16,  1864.]  It  is  illegal,  however,  to  alte»  a  charge  ffoma^ 
duction  to.  enticement.  See  Empress  v.  Kallu,  1.  L.  R.,  5  All.  333,  and  s.  199  of  tlw 
•  new  Code  of  Criminal  Procedure  (Act  X.  of  1882). — Ed.  ^ 

Where  a  girl  of  1 1  years  of  age  was  taken  out  of  the  custody  of  her  lawful  gaardiai 

by  the  first  prisoner,  and  offered  for  sale  in  marriage  to  another,  and  the  second  pfinBa 

illegally  concealed  her,  the  conviction  of  the  former  was  upheld  under  s.  3^  of  Vit  l^eai) 

Code  only,  and  of   the  latter  under  s.  368  only,  while  the  separate  conviction  «f  faott 

^  under  s.  366  was  quashed. — Queen  v.  Isree  Panday,  7  W.  R.  56.    [Norman,  J..    Aprf 

y\^  8,  1867.] 

^^  S.  368  of  the  Penal  Code  refers  to  some  other  party  who  assists  in  concealhig  W^ 

person  who  has  been  kidnapped,  and  not  to  the  kidnappers. — Queen  v.  Shbikb  OoSmj 
.    6  W.  R.  17.    [Loch,  J.    July  2,  1868.]  ^        ^  j 

^/^   *  IF|  knowing  that  a  girl  has  been  kidnapped,  a  person  wrongfully  conrfines  faer,aM 

subsequently  detains  her  asia  slave,  he  is  guilty  of  two  separate  offences  punishable  wmm 
the  Penal  Code.  Slavery  is  a  condition  which  admits  of  degrees,  and  a  person  is  treafedl 
as  a  slave  if  another  asserts  an  absolute  right  to  restrain  his  personal  li^rty,  and  to  fSd 
pose  of  his  labour  against  his  will,  unless  that  right  is  conferred  by  law,  as  in  the  CHed 
a  parent,  or  a  ^ardian,  or  a  jailor. — Queen  v.  Mirza  Sikundar  Bukhut,  3  N.-W.l] 
146.    [Turner  and  Tumbull,  JJ.    June  20,  1871.] 

/^  The  mere  fact  of  a  girl  being  received  into  a  house,  and  retained  there  by  the  ownJ 

^         even  after  he  may  have  become  aware,  or  found  reason  to  believe,  that  she  had  been  kil 

napped,  does  not  amount  to  concealment  of  her,  i|n||g^|yy|j£||^l4^pyQiU^|»gii      *  " 

jjfiF  ty  apparygt — OnggM  v.  Jhurrup,  5  N.-W.  P.'i33.     [Pearson  ; 

•        3»  1873.] 

The  mere  circumstance  of  a  girl,  who  had  been  kidnapped,  stajring  in  the 
person  for  a  day  or  two,  does  not  warrant  the  conclusion  that  she  was  wrongfully  conceA 
by  that  person  with  the  object  of  bafHing  any  search  that  might  be  made  for  ho*.— {)ina 
V.  MussuMUT  Chubbooa,  5  N.-W.  P.  189.     [Pearson  and  Jardine,  JJ.    June  ii,  t8^] 

To  constitute  the  offence  of  "  wrongfully  concealing"  a  person  who  has  b«ea  tii 
napped  or  abducted,  there  must  be  a  withdrawal  of  that  person  from  the  actual  4tan 
tion  of  others,  by  removal  or  otherwise  ;  and  merely  giving  false  information  abaatai 
person  is  not  sufRcient. — Phula  Singh  tj.  Crown,  Panj.  Rec.,  No.  lo  of  iB74.  •       • 

02^0  860.  Whoever  kidnaps  or  abducU  any  child  under  the  age^crf  Ml  fen 

Kidnapping  chUd  under  ten  with  the  Intention  of  taking  dishonestly  tmmmm 
wars  with  intent  to  steal  Jrom  able  property  from  the  person  of  §uch  cw^sM 
lis  person.  y^^  punished  with  imprisonment  ^i  either  4nc^ 

tion  for  a  term  which  may  extend  to  seven  years,  and  shall  also  f>e  MUb' 
fine. 

The  offence  described  in  s.  363  of  the  Penal  Code  is  included  in  that  i__ 
^  B.  369,  the  kidnapping  and  the  intention  of  dishonestly  taking  property  from  tliel„ 

child  being  incmded  in  the  latter  section.— Queen  v,  Shama  Sheikh,  8  W.R.'i«. 
^nd  Glover,  Jj.    July  8,  1867.] 

[     354     3 

Digitized  by  VjOOQ IC 


Chap.  XVI.]    KIDNAPPING,  ABpUCTION,  SLAVERY,  &c.  [Secs.  370-372.  *     • 

• 
SipARATE  sentences  cannot  be  awarded  in  one  case  for  abdacting  a  child  in  order  to 
take  property  from  \^  person  (s.  369),  and  theft  after  preparation  to  cause  death,  &c.  (s.  383). 
Where  the  evidence  Aiows  that  the  act  was  one  and  the  sanne,  the  sentence  under  the  latter  ^ 

section  was  can«sll^>  there  being  no  evidence  of  any  preparation  having  been  made  to 
cause  death}  &c.,  within  the^eaning  of  that  section. — Queen  v.  Kashbe  Nath  Chunoo, 
8  W.  R.  84.     [Seton-Karr  and  Macpherson,  JJ.    Nov.  30,  1867.]! 

870.  Whoever  imports,  exports,  removes,  buys,  sells,  or  disposes  of  any  Ct.  of  Ses. 
Buying  or  di«>osing  of  any    pcrson  as  a  slave,  Or  accepts,  receives,  or  <Jetains  {j(^^^^ 
person  as  a  slave.  against  hts  will,  anj  person  as  a  slave,  shall  be  pun-  Bailable/ 

ished  with  imprisonment  of  either  description  for  a  term  which  may  extend  to  Not  comp. 
seven  years,  add  shall  also  be  liable  to  line. 


A  BOUGHT  a  girl,  aged  9,  and  gave  her  in  marriage  to  his  brother.    A  was  convicted      ^"^"^ 
by  the  Magistrate  of  the  district  of  disposing  of  the  girl  as  a  slave.    Held  that  the  con- 
viction was  not  slstainAle. — Crown  v.  Roda,  Panj.  Rec.,  No.  19  of  1867. 

R,  HAVING  obtained  possession  of  D,  a  girl  about  11  years  of  age,  disposed  of  her  to 
a  third  person,  f<r  value,  with  intent  that  such  person  should  marry  her,  and  such  person  * 

received  her  with  that  intent.  Held  that  R  could  not  be  convicted  of  disposing  of  D  as  a 
slave  under  s.  370  of  the  Penal  Code.  Queen  v.  MirMa  Sikundar  BuAhui  (3  N.- W.  P.  1 46) 
remarked  upon. — Empress  v.  Ram  Kuar.  I.  L.  R.,  2  All.  733.  [Stuart,  C.J.,  and  Pearson, 
Spankie,  Oldfield,  and  Straight,  JJ.     Mar.  8,  1880.]  ^^ 

S  transferred  to  A  for  Rs.  25  his  rights  in  the  person  of  B,  a  girl  of  13  years.     In* ,  ^-''^  * 

a  document  in  which  the  transaction  was  recorded,  B  was  described  as  a  velliti  or  slave-     _  .     -  ^  Q 

girl  purchased  by  S  from  P.    Held  that  A  was  guilty  of  buying  B  as  a  slave  within  the  /Ci^  %  v^     S  -^ 
meaning  of  s.  370  of  the  Penal  Code. — Am  in  a  v.  Quben-Empress,  I.  L.  R.,  7  Mad.  277.  /  * 

[Hutchins  and  Brandt^JJ.    Feb.  13,  1884.] 

8%L.  Whoever  habitually  imports,  exports,  removes,  buys,  sells,  traffics,  or  ct  of  Ses, 
If  >^.    .  J   r     •    I  <ic^l8  in  slaves,  shall  be  punished  with  transportation  Cognizable. 

Hahtual  dealmg  ,j*laves.    j^^  j.j^^  ^^  ^.^^  imprisonment  of  cither  description  ^^^. 

for  a  term  not  exceeding  ten  years,  and  shall  also  be  liable  to  fine.  Not  Smp. 

872.  Whoever  sells,  lets  to  hire,  or  otherwise  disposes  of  any  minor  nnder  ct.  of  Ses., 
the  age  of  sixteen  years,  with  intent  that  such  minor  Presy.  Mag., 
SeUing  of  »ny^  njlno"^  ^'    shall  be  employed  or  used  for  the  purpose  of  prosii-  ^  cuSi 
{wrposes  o    pros    u  on,     c.     ^^^^^^^  ^j.  j^j.  ^^y  unlawful  and  immoral  purpose,  or  Cognizable. 

knowing  it  to  be  likely  that  such  minor  will  be  employed  or  used  for  any  such  !y*^?K , 
purpose,  shall  be  punished  with  imprisonment  of  Either  description  for  a  term  nScom! 
\7bich  may  extend  to  ten  jrears,  and  shall  also  be  liable  to  fine. 

The  prisoners  were  convicted,  the  one  of  disposing  of,  and  the  other  of  receiving,  two 
children,  females  under  the  age  of  16  years,  with  intent  that  such  females  should  be  used 
for  the  purpose  of  prostitution  The  evidence  showed  that  the  children  were  disposed 
of  and  registered  as  dancing-girls  of  a  pagoda  for  the  purpose  of  being  brought  up  as 
dancing -girls.  Held  that  offences  under  ss.  37a  and  373  of  the  Penal  Code  had  been 
cdmmifted,  and  that  the  prisoners  were  properly  convicted. — Ex-parte  Padmavati,5  Mad. 
H.  C.  R.  415,     [Holloway  and  Innes.  JJ.     Aug.  4,  1870.] 

'  The  ded«catiou  of  a  minor  girl  under  the  age  of  16  years  to  the  service  of  a  Hindu 
temple,  by  the  performance  of  the  skej  ceremony,  where  it  was  shown  that  it  wlis  almost 


[Warden  and  Lloyd,  JJ.    Sep.  27,  1869.] 

S,  A  married  Mahomedan  girl  under  16,  while  living  with  N,  her  grandmother,  and, 
in  the  absence  of  her  husband,  formed  an  adulterous  intrigue  with  two  Hindus,  with  the 
knowledge  of  N.  S  and  N  were  then  induced  by  the  Hindus  to  remove  to  another  village, 
that  S  nviS^t  ^ake  up  the  trade  of  a  prostitute.    They  there  met  J,  a  public  woman,  with       '      * 
whom  they  went  to  reside,  and  who  introduced  visitors  to  S,  and  received  the  money  paid 
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Sbc.  372.]        KIDNAPPING,  ABDUCTIO^,  SLAVERY,  &c.      [Chap.  XVI 

• 
ly  them,  in  exchange  for  the  board  and  food  supplied  to  S  and  N.  N  was  cooVjcfted, 
under  s.  372,  of  disposing  of  a  minor  for  the  purpose  of  prostitution, ^^ndij  was  convicted, 
under  s.  373,  of  obtaining  possession  of  a  minor  for  the  purpose  (4  prostitution.  Held 
per  Jackson,  J. — That,  on  the  facts  proved,  no  offence  was  committed^nder  the  Penal 
Code.  Per  Glover,  J. — N  and  J  were  both  guilty  under  sse  372  and  373  respectirdy. 
and  their  appeals  should  be  dismissed. — Quben  v,  Noor  Jan,  6.  B.  U  R.,  Ap!,  34;  14  W. 
R*  39«     [Jackson  and  Glov 

To  constitute  an  offen( 
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Code. — Crown  v.  Kammu 
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to  bc^"  onlawful  and  immoral "  within  the  meaning  of  ss.  372  and  373  of  the  Penal  Code, 
cooitruing  the  ficsa>f  these  expressions  as  above.  Held  per  Brandreth,  j.  (dissenting  from 
Rattigan,  J.  as  to  Ske  acquittal  of  two  of  the  above-mentioned  accused),  that  the  Magis- 
trate of  the  Di^rict  (Sialkot),  in  the  present  condition  of  the  district,  with  regard  to  the 
public  notoriety  of  the  tra|fic  and  the  vigorous  efforts  of  the  police  to  suppress  it.  was  jus- 
lified  in  presuming  that  all  parties  who  sheltered  or  passed  on  the  girl  in  the  present  case 
were  acting  in  concert,  and  knew  well  that  she  was  a  married  woman  who  had  been  se- 
duced from  her  husband  to  be  sold  for  the  advantage  of  the  gang  to  some  new  husband ; 
and  that,  therefore,  th«y>iwere  guilty  of  an  offence  under  s.  372,  as  they  had  combined  to 
dispose  of ^  minor  under  the  age  of  16  years,  with  the  intent  that  such  minor  should  be 
used  for  an  unlawful  and  immoral  purpose,  vim.,  a  second  illegal  marriage.  Held  per 
Barkley,  ].  (differing  from  Brandreth,  j.,  as  to  this),  that  it  would  not  l^  safe  to  pre- 
sume that  the  Accused  knew,  or  had  reason  to  believe,  that  the  girl  in  question  was  mar- 
ried ;  but  (dissenting  from.  Rattigan,  J.,  as  to  this)  that,  even  on  this  assumption,  the  facts 
estab^shed  amounted  to  an  offence.  The  purpose  for  which  the  prisoners  obtained  pos- 
session of  the  girl  wa|  to  dispose  of  her  in  marriage  for  a  pecuniary  consideration  ;  such 
purpose  was  clearly  '*  immoral,"  and  the  purpose  of  bringing  about  an  unlawful  marriage 
would  be  an  **  unlawful  "  purpose,  whether,  under  the  circumstances  of  the  case,  it  would 
be  an  offence  o*not,  as  it  would  be  a  purpose  to  do  a  thing  which  the  person  intending  it 
had  no  lawful  power  or  right  to  do.  For.togive  validity  to  themarriageof  a  Hindu  minor, 
the  consent,  either  of  one  of  the  guardians  prescribed  for  the  purpose  by  Hindu  law,  or  of 
some  one  to  whom  such  guardian  had  presumably  delegated  his  authority,  is  essential,  and, 
in  the  absence  of  such  consent,  there  is  no  marriage,  though,  in  considering  whether  con- 
sent has  been  given,  the  subsequent  conduct  of  the  guardian  may  be  taken  into  account. 
Held,  therefore,  that  one  of  the  accused  was  guilty  of  an  offence  under  s.  3730!  the  Penal 
Code,  though  not  under  s.  372,  a?  he  had  not  effected  his  purpose  of  disposing  of  the  girl 
when  arrested. — Khushala  v.  Empress,  Panj.  Rec,  No.  27  of  1880. 

The  accused  dedicated  his  minor  daughter  as  a  Basivi  by  a  form  of  marriage  witk 
an  idoj.  U  appearecT  that  a  Basivi  is  incapable  of  contracting  a  lawful  marriage,  and 
ordina^ly  practises  promiscuous  intercourse  with  men,  and  that  her  sons  succeed  to  her 
father's  property.  Held  the  accused  had  committed  an  offence  under  Penal  Code,  s.  372. 
— Quben-Em/RBV^v.  Basava,  I.  L.  R,,  15  Mad.  75.  [Parker  and  Shephard,  jj.  Nov. 
5,  17,  1891.] 

4  ^  DANCING- WOMAN  of  a  temple  applied  to  the  manager  of  the  temple  for  the  ap- 
pointment of  a  minor  girl,  whom  she  falsely  described  as  her  daughter,  to  her  *'  kothu" 
miras  ;  the  manager  ordered  that  the  git  1  be  placed  on  the  pay>abstract  like  other  dancing- 
girls,  and  she  was  employed  about  tne  temple,  though  the  ceremony  of  tying  the  bottn 
(after  which  the  girl  could  not  be  married)  did  not  take  place.  Held  that  the  above 
facts  constituted  primd-facie  evidence  that  an  offence  under  the  Penal  Code,  s.  372,  had 
been  committed  by  the  dancing- woman,  the  manager  above  named,  and  the  parents  of  « 
the  girJ.— Srinivasa  v.  Annasami,  I,  L.  R.,  15  Mad.  4r.  [Collins,  C.J.,  and  Wilkinson,  J. 
Oct.  10,  1891.]  • 

A  dancing-woman  (fourth  accused)  of  a  temple  applied  to  the  manager  (first  ac- 
cused) of  the  temple  for  the  appointment  of  a  girl  under  the  age  of  sixteen,  whom  she 
had  adopted  as  her  daughter,  to  her  "  kothu  "  mirasi  office,  to  which  duties  more  or  less  con- 
nected with  the  preparation  of  provisions  of  the  temple  were  attached.  The  manager,  before 
whom  the  girl  had  sung  and  danced,  ordered  that  she  be  placed  on  the  pay-abstract  like 
other  dancing.girls,  and  she  was  employed  in  the  above-mentioned  duties  about  the  tem- 
*pk  f*r  abo'tit  five  months.  It  appeared  that  the  dancing-women  of  the  temple  lived,  part- 
ly at  least,  by  prostitution,  and  there  was  evidence  that  the  girl  sang  and  danced  in  the 
temple,  received  wages,  and  wore  a  pottu  (an  emblem  of  marriage).  The  Magistrate 
upon  these  facts  refused  to  frame  a  charge  :#gainst  the  manager  of  the  ten^^le  and  the 
adoptive  mother  of  the  minor  under  the  Penal  Code,  s.  372.  Held  per  Collins,  C.J. 
(Parker,  J.,  di^.\  that  the  Magistrate  should  have  framed  a  charge.  On  a  petition  under 
the  Criminal  l^ocedure  Code,  ss.  435,  439,  preferred  by  the  complainant,  who  was  a  dis- 
missed servant  of  the  temple,  after  the  prosecution  had  been  pending  for  two  years,  it 
appeared  that  the  girl  had  suffered  no  harm.  Held  that,  whether  or  net  the  Magistrate 
should  have  framed  a  charge,  the  High  Court  was  not  bound  to  send  the  case  for  re- 
trial.— Srinivasa  v,  Annasami,  I.  L.  R.,  15  Mad.  323.  [Collins,  C.J ,  and  Parker,  J. 
Mar.  8,  9,  22,  1892.] 

Tme  accused  dedicated  his  minor  daughter,  five  or  six  years  of  age,  to  the  service  of 
a  femple  as  a  dancing-girl.     The  evidence  showed  that  ,dancing*girls  attached  to  n  tern- 
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pie,  as  a  rule,  led  immoral  lives.  Held  that  these  facts  were  sufficient  to  constitiAe  an 
offence  under  s.  372  of  the  Penal  Code. — Quben-Emprbss  v.  Tippa,^!.  L.  R.,  16  Bom. 
737.  •  [Jardine  and  Telang,  JJ.     Mar.  10,  1892.]  • 

A  YOUNG  prostitute  under  16  years  of  age  was  brought  t^  a  house  cSi  assignation  by 
the  accused  at  the  request  of  the  complainant,  and  for  bis  supposed  use  on  that  one  occa- 
sion,^t  not  being  contemplated  that  the  girl  should  be  sold  or  let  out  for  a  period  of  em* 
ployment,  or  for  the  purpose  of  being  employed  by  the  complainant  as  a  prostitute,  or  for 
the  purpose  of  being  disposed  of  by  him  for  that  course  of  life.  %ti^d  that  such  a  letttag- 
out  by  the  accused  was  not  within  the  meaning  of  s.  372  of  the  Penal  Code,  which,  oat& 
authorities,  contemplates  a  case  of  letting  or  hiring  or  other  similar  transactiol^,  by  wUcb 
the  possession  of  a  girl  is  obtained  with  the  intention  of  employing  her  habitually  for  the 
purpose  of  indiscriminate  sexual  intercourse.  Dowlath  Bee  v.  Shatk  ^/i.tyMad.  H.C.R. 
473)  followed. — QubenoEmpi^bss  v.  Sukbb  Raur,  I.  L.  R.,  21  Cal.97.  [Pigot,  J.  Aag. 
26,  1893.]  ^ 

878.  Whoever  buys,  hires,  or  otherwise  obtains  possession *of,  any  minor 
Buying  of  any  minor  for  under  the  age  of  Sixteen  years,  with  intent  that  soch 
purposes  of  prostituHon,  &c.  minor  shall  be.employed  or  used  for  tile  purpose  of 
prostitution  or  for  any  unlawful  and  immoral  purpose,  or  knowing  it  to  be  likely 
that  such  minor  will  be  employed  or  used  for  any  such  purpose,  shall  be  punish- 
ed with  imprisonment  of  either  description  for  a  term  which  may  extend  to  ten 
years,  and  shall  also  be  liable  to  fine. 

With  reference  to  the  clause — obtains  possession  of  any  minor,  &c.— it  has  been  keld 
that,  where  the  charge  is  the  purchase  or  acquisition  of  the  minor  for  an  immoral  purpose, 
the  proper  Court  to  try  the  offence  under  s.  373  is  the  Court  having  jurisdiction  in  the 
pkace  in  which  the  purchase  or  acquisition  was  made,  and  ndt  the^Court  havingjoris- 
diction  in  the  place  of  subsequent  retention  in  another  district. — C.  N.  A.,  N.-Wir.,Pt,  • 
II.,  131.  .  • 

Thb  prisoners  were  convicted,  the  one  of  disposing  of,  and  the  oi\9es  of  chiving,  two 
children,  females  under  the  age  of  16  years,  with  intent  that  such  females  should  be  used 
for  the  purpose  of  prostitution.  The  evidence  showed  that  the  children  were  disposed  of 
and  registered  as  dancing-girls  of  a  pagoda  for  the  purpose  of  being  brought  up  as  danc- 
ing-girls. Held  that  offences  under  ss.  372  and  373  of  the  Penal  Code  had  been  com- 
mitted, and  that  the  prisoners  were  properly  convicted. — Ex-parte  Padmavati,  5  Mad, 
H.  C.  R.  415.     [HoUoway  and  Innes,  JJ.     Aug.  4,  1870.] 

The  prisoner  was  tried  upon  a  charge  of  having  obtained  possession  of  Dowlath  Bee 
*  a  minor  aCged  ten  years,  with  intent  that  she  should  be  used  for  an  unlawful  and  ii^unoral 
purpose,  that  is  to  say,  for  the  purpose  of  illicit  intercourse,  and  having  thereby  committed 
an  offence  under  s.  373  of  the  Penal  Code.  The  evidence  showed  that  the  prisoner  met  • 
Dawlath  Bee,  a  girl  eleven  years  old,  in  a  street  at  Triplicane,  and  promised  to  give  her  a 
pice  if  she  would  accompany  him  into  an  uninhabited  house  close  by,  and  allow  him  to 
have  sexual  intercourse  with  her.  The  girl  went  willingly  with  the  prisoner ;  and  both 
were  detected  in  the  act  of  having  sexual  intercourse.  The  girl  had  gone  out  without  per- 
mission, had  not  attained  the  age  of  puberty,  and  the  evidence  tended  to  show  that  the 
girl  had  not  before  had  sexual  connection.  The  jury  convicted  the  prisoner  HM  by 
the  High  Court  that  the  case  proved  against  the  prisoner  did  not  make  oiit  the  ofeoce 
charged.— Dowlath  Bee  v.  Shaik  Ali,  5  Mad.  H.  C.  R.  473.  [Scotland,  C.J.,  and 
Holloway  and  Innes,  J  J.     May  27,  1870.]     ^  • 

Where  a  girl,  under  i6  years  of  age,  who  was  travelling  with  a  chance-protector  (not 
her  lawful  guardian),  went  off  with  the  accused  voluntarily  and  without  anv  false  induce- 
ment or  force  on  his  part,  and  without  any  agreement  between  the  accusetf'ahd  tlieglHor 
her  protector  that  she  should  prostitute  herself ,  and  the  accused  subsequently  hired  oot  the 
girl  on  two  occasions  for  the  purpose  of  sexual  intercourse,  held^  reversing  the  order  of  the 
lower  Court,  that  no  offence  was  made  out  against  accused  under  s.  373  or  s.  366.  In  order 
to  constitute  an  offence  ^nder  s.  373,  there  must  be  a  taking  possession  of  the  minor  under 
'  some  ajgreement  or  understanding,  either  with  some  third  person  or  the  minor,  that  the 
minor  is  to  be  employed  for  some  purpose  specified  in  the  section. — Hardbov.  EUprisSi 
Panj.  Rec,  No.  7  of  1880. 
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Chap.  XVIJ  RAPE.  [Secs,  374-376.        .      • 

Certain  persons,  falsely  representing  that  a  minor  girl  of  a  low  caste  vras  a  member  %i 
a  higher  caste,  indeed  a  member  of  such  higher  ca«tte  to  take  her  in  marriage,  and  to  pay 
money  for  her,  in  tlfe  full  belief  that  such  representation  was  true.  Held  per  Stuart,  jC. J., 
that  such  pers^s  could  not  be  convicted,  on  these  facts,  of  offences  under  ss.  372  and  * 

373  of  the  Penal  Code.  P^  OldHeld,  J.,  And  Straight,  J.,  that,  if  such  girl  was  disposed 
of  for  the  purpose  of  marriage,  it  could  not  be  said,  because  the  marriage  might  be  invalid 
under  Hindu  law,  that  such  persons  acted  with  the  intention  that  she  should  be  employed 
or  used  for  the  purpose  of  prostitution,  or  for  any  unlawful  and  immoral  purpose,  or  that 
they  knew  it  to  be  fikelv^that  she  would  be  employed  or  used  for  such  purpose,  and  conse- 
quently th«/  could  not  be  convicted  of  an  offence  under  those  sections.  Per  Pearson,  J., 
and  Spankie,  J.,  that  such  girl  having  been  disposed  of  for  the  purpose  of  marriage,  aU 
though  the  marriage  might  be  objectionable  under  Hindu  law,  it  did  not  appear  that  it  was 
wholly  invalid,*and,  therefore,  such  intent  or  knowledge  could  not  certainly  be  presumed, 
and  such  persons  could  not  be  convicted  of  offences  under  those  sections. — Empress  v. 
Sri  L4LL,  I.  L.  R.,  2  All.  694.  [Stuart,  C.J.,  and  Pearson,  Spankie,  Oldfield,  and  Straight, 
JJ.,  Feb.  9,  1888.]       . 

874.  Whoever  unlawfully  compels  any  person  to  labour  against  the  cSL^^fi' 
UnUwful   coHipulsory  la-    ^^ »11  of  that  person  shall  be  punished  with  impri-  wamStt/' 
hour,  — •  sonment  of  either  description  for  a  term  which  may  BailaWc. 

extend  to  one  year,  or  with  fine,  or  with  both.  Comp. 

^MiULDS  cannot  be  awarded  in  a  case  under  s.  374  of  the  Penal  Code  (unlawful  com- 
pulsory labour),  which  comes  under  ch.  14  of  the  Code  of  Criminal  Procedure  (Act  XXV. 
of  1861),  corresponding  with  ch.  17  of  the  new  Code  of  Criminal  Procedure  (Act  X.  of 
1882).— Ratebah  v.  Phokondeb,  s  W.  R.  I.    [Phear  and  Glover,  J  J.    Jan.  8,  1866.] 


...*.,•        .      •        •  Of  Rape.  ^     ^r^"^  i''^^^' '^ 

^  .fjff76.  AJMUj^s^  to  commit  ''  rape  "  who,  except  in  the  case  herein- 
'^•,     1*^      '^  after  excepted,  has  sexual  intercourse  with  a  woman 
^P^*  under  circumstances  falling  under  any  of  the  fol- 

lowing descriptions : — 

First. — Against  her  will. 

Secondly. — Without  her  coMent. 

Thirdly, — With  her  consent,  when  her  consent  has  been  obtained  by  put- 
ling  her  in  fear  of  death  or  of  hurt.  ( .-^^  , ,  i-i.   v  ,  \^t-t"1    )  .    ■  1 

kourlHly.—W\t\i  her  consent,  When  the  man  knows  tliat  he  is  not  her 
•husband,  and  that  her  consent  is  given  because  she  believes  that  he  is  another (Jjtfyfc^^  U^ 
man  to  whom  she  is,  or  believes  herself  to  be,  lawfully  married .(^A^^v^pC-  ^  ft*»^«  V 

Fifthly, — With  or  without  her  consent,  when  she  is  under  twelve*  years 
of  age. 

«^y  ^txplanation.—?txi^\x^^on^^  sufficient  to  constitute  the  sexual  intercourse 
necessary  to  the  offence  of  rape. 

Exciption,^^^xva\  intercourse  by  a  man  with  his  own  wife,  the  wife  not 
being  under  twelve*  years  of  age,  is  nbt  rape.  • 

876.  Whoever  commits  rape  shall  be  punished  with  transportation  for  ^^  the  sexual 
•>  lif#^  nr  with  imnrlo/^nm^*.*  ^i  ^uk^.  a).^^^^^\^^  t^^  intercourse 


man 
own 


Punishmentfor rape.  *>^  °^  with  imprisonment  of  either  description  for  '^""^^l 

a  term  which  may  extend  to  ten  years,  and  shall  also  with  his  1 

A  It.      \^l^  L^  c\  •  t>^  \\2^At  to  fine.  /    ,.        ,  wife,  the  ^ 

♦  aiie  word  "  twelve  "  has  been  substituted  for  the  word  "  ten  "  by  Act  X.  of  i89l»  troJS Without 
*•''•  warrant. 
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first  instance. 
Bail  to  be 
»     taken. 
Not  com - 
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Triable  hy 
Court  of  Ses- 
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In  any  other 
case  the  follow- 
ing is  the  pro- 
cedure: Police 
may  arrest 
without  war- 
rant. 

Warrant  to 
issue  in  the 
first  instance. 
Not  bailable. 
Not  ^m- 
poundable. 
Triable  by 
•  Court  of  Ses- 
sion* 


Sexual  intercourse  by  a  man  with  a  woman  without  her  free  consent,  /.  e^  a  coosent 
obtained  without  putting  her  in  fear  of  injury,  amounts  to  rape ;  an4  the  Judge  slnnild 
leav«  the  question  to  the  jury,  and  not  direct  them  to  find  that  the  wifcian's  coosent  after 
considerable  struggle  renders  the  charge  of  rape  nugatory. — Queen  v^^kbab  Kazes, 
1  W.  R.  21.     [Kemp  and  Glover,  JJ.     Nov.  iT,  1864.]  • 

Hblo  to  be  improbable  and  physically  impossible  that  a  girl  of  tender  age  should  be 
killed  by  any  violence  in  rape,  and  not  show  any  external  signs  of  violence. — Queen  v. 
Banee  Madhub  Mookerjee,  I  W.  R.  29.     [Kemp  and  Glover,  JJ.     Nov.  22,  1864.] 

The  measure  of  punishment  in  a  case  of  rape  should  not  depend  on  the  sathaX  position  ^ 
of  the  party  injured,  but  on  the  greater  or  less  atrocity  of  the  crime,  the  conouct  of  the 
criminal,  and  the  defenceless  and  unprotected  state  of  the  injured  female. — Queen  v.  Jua.v- 
TAH  NosHYO,  6  W.  R.  59.     [Seton-Karr,  J.    Aug.  27,  1866.]  * 

Under  ss.  57,  376,  and^^p  of  the  Penal  Code,  a  sentence  of  ten  years'  transporta- 
tion, or  of  five  years'  rigorous  imprisonment,  may  be  passed  for  the  offence  of  attempt  to 
rY^pr^m^^  rflp«>^;  but  a  sentence  of  seven  years'  rigorous  imprisonmeat,  cogimutaDle  tmdec 
s.  59  of  the  Penal  Code  to  seven  years'  transportation,  is  illegal. — Queen  v.  JossPif 
Meriam,  10  W.  R.  10 ;  i  B.  L.  R.,  A.  Cr.,  5.     [Loch  and  Glover,  JJ.    Julv  6,  t86i] 

When  an  offence  is  punishable  either  with  transportation  for  life  orjmprisomiieot 
for  a  term  of  years,  if  a  sentence  of  transportation  for  a  term  less  than  lif?lsawarded,9Bcfa 
term  cannot  exceed  the  term  of  imprisonment. — Reg.  v.  Naiada,  I.  L.  R.,  i  AR.  43. 
[Turner,  OfFg.  C-J.,  and  Pearson,  Spankie,  and  Oldfield,  J  J.    Aug.  23,  1875.] 

An  indecent  assault  upon  an  woman  does  not  amount  to  an  attempt  to  corooiit  cue 
unless  the  Court  is  satisfied  that  there  was  a  determination  in  the  accused  to  gratifynis 
passions  at  all  events,  and  in  spite  of  all  resistance. — Empress  v,  Shankar,  I.  L.  R,  5 
Bom.  403.     [Melvill  and  Nanabhai  Haridas.  J  J.     Mar.  2,  1881.] 


Ct.  of  Ses. 
Cognizable. 
Warrant. 
Not  bailable. 
Not  corop. 
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Of  Unnatural  Offences.  < 


Whoever  voluntarily  has  carnal  Intercourse' againsi^hewaero(i»-^( 
,.     ^     .  «  ture  with  any  man,  woman,  or  animal,  shall  be  piBH 

Unnaturai  offences.  .^j^^^  ^.^j^  transportation  for  life,  or  with  imprison- 

ment of  either  description  for  a  term  which  may  extend  to  ten  years,  and  shall 
also  be  liable  to  fine.  .  ;  /r^it&^^yO^   • 

Explanaiion. — Penetration^is  sufficient  to  constitute  the  carnal  intercourse 
,  necessary  to  the  oflfence  described  in  this  section. 

With  reference  to  ss.  59  afld  377,  Penal  Code,  when  an  offence  is  punishable  cither^ 
with  transportation  for  life  or  imprisonment  for  a  term  of  years,  if  a  sentence  of  t»os- 
>^rta!rtottf«ir  a  term  less  than  life  is  awarded,  such  term  cannot  exceed  the  term  of  i«pn- 
sonment.— Reg.  v,  Naiada,  I.   L.    R.,  i    All.   43.     [Turner,  Offg.  C.J.,  and  Pca«»on, 
Spankie,  and  Oldfield,  JJ.     Aug.  23,  1875  ] 

The  accused  was  tried  by  the  Sessions  Court  for  an  unnatural  offence,  and  cooticted 
on  a  charge  which  did  not  allege  the  time  when,  place  where,  or  point  to  an%  knows  of^ 
unknown  person  with  whom,  the  offence  was  committed,  and  without  any  proofs  of  Mose 
particulars,  the  facts  proved  against  him  only  being  that  he  habitually  wore  woman^s  clothes, 
and  exhibited  physical  signs  of  having  committed  the  offence.  The  High  Court,  in  the 
exercise  of  Its  criminal  revisional  jurisdiction,  sent  for  the  records,  and  delivered  tl«fol* 
lowing  judgment :  *'  This  conviction  cannot  possibly  be  sustained.  The  charge  upon  which 
the  accused  was  committed,  and  subsequently  tried,  alleges  neither  tin|&  when,  place 
where,  nor  points  to  any  known  or  unknown  person  with  whom,  the  particular  a6t  chiged 
as  an  offence  against  s.  377  of  the  Penal  Code  was  committed ;  and  for  aught  that  appears 
to  the  contrary,  the  suggested  unnatural  intercourse  may  have  taken  place  out  of  the  mrifr 
diction  of  the  Moradabad  Court,  and  at  some  place  where  the  Penal  Code  is  not  in  force 
At  best,  the  case  for  the  prosecution  is,  that  the  accused  is  a  habitual  sodomite ;  but  at 
•  present  there  is  no  provision  of  the  law  that  covers  it,  or  renders  him  amenable  t^  pomsh* 
ment  upon  evidence  of  so  vague  and  general  a  description  as  that  to  be  found  in  the  pre- 
sent record.    1  fully  appreciate  the  desire  of  the  authorities  at  Moradabadt  to  check  tteie 
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disgusting  practices :  but  neither  they  nor  I  can  set  law  and  procedure  at  defiance  in  order 
to  obtain  an  object,  %owever  laudable.  The  conviction  is  quashed,  and  the  accused  must 
be  released."— Queen-Empress  v.  Khairati,  I.  L.  R.,  6  AH.  204.  [Straight,  J.  Jan/31, 
1884.]  ^ 


CHAPTER  XVII. 
«  *  (5f  Offences  against  Property. 

INDIAN  LAW  commissioners'  REPORT  ON  OFFENCES  AGAINST  PROPERTY. 


There  is  suclf  a  mutual  relation  between 
,  the  different  parts  of  the  law  that  those  parts 
most  all  attain  perfection  together.  That 
portionrbe  it  what  it  may,  which  is  selected 
to  be  first  put  intf>  the  fbrm  of  a  Code,  with 
whatever  clearness  and  precision  it  may  be 
expressed  and  arranged,  must  necessarily 
putake,  to  a  considerable  extent,  of  the  un> 
ceitaioty  and  obscurity  in  which  other  por- 
tions are  still  left. 

Thb  observation  applies  with  peculiar 
force  to  that  important  portion  of  the  Penal 
Code  which  we  now  propose  to  consider. 
The  offences  defined  in  this  chapter  are 
made  punishable  on  the  ground  that  they 
are  violations  of  the  right  of  property.  But 
tbe  r^ht  of  property  i«  itself  the  creature  of 
j.*ibel9»r*  It  IS  evident,  therefore,  that,  if  the 
j  n^bfltantfve  civil  law  touching  this  right  be 
r  im|>e^fect  or  obscur^  the  penal  law,  which 
I  h  att|[4Iiary  to*tha^ substantive  law,  and  of 
I  which  the  object  is  to  add  a  sanction  to  that 
sobsUotive  law,  must  partake  of  the  imper- 
fection or  obscurity.  It  is  impossible  for 
us  to  be  certain  that  we  have  made  proper 
penal  provisions  for  violations  of  civil  rights 
till  we  have  a  complete  knowledge  of  all 
civil  rights ;  and  this  we  cannot  have  while 
the  law  respecting  those  rights  is  either 
ubscure'or  unsettled.  As  the  present  state 
of  the  civil  law  causes  perplexity  to  the  Le- 
gislator in  framing  the  Penal  Code,  so  it 
will  occasionally  cause  perplexity  to  the 
Judges  in  administering  that  Code.  If  it 
be  m^er  of  doubt  what  things  are  the  sub- 
ject of  certain  right,  in  whom  that  right 
residts,  and  to  wteit  that  right  extends,  it 
must  Also  be  matter  of  doubt  whether  that 
right  has  or  has  not  been  violated. 

For  example,  A,  without  Z's  permission, 
shoots  snipes  on  Z's  ground,  and  carries 
then  away.  Here,  if  the  law  of  civil  rights 
graats  t|ie  prdfejerty  in  such  birds  to  any 
pcfsoft  w^o  can^atch  them,  A  has  not,  by 
kilfiBg  them  and  carrying  them  away,  in- 
vadtdZ's  right  of  property.    If,  on  the  other 


hand,  the  law  of  civil  right  declares  such 
birds  the  property  of  the  person  on  whose 
lands  they  are,  A  has  invaded  Z's  right  of 
property.  If  it  be  matter  of  doubt  what  the 
state  of  the  civil  law  on  the  subject  actually 
is,  it  must  also  be  matter  of  doubt  whether 
A  has  wronged  Z  or  not. 

By  the  English  law,*  pigeons,  while  they 
frequent  a  dove-cot,  are  the  property  of  the 
owner  of  the  dove-cot.  By  the  Roman  law,t 
they  were  not  so.  By  the  French  law.J  they 
are  his  property  at  one  time  of  the  year,  an4 
not  his  property  at  another.  Here  it  is  evi* 
dent  that  the  taking  of  such  a  pigeon,  which 
would  in  England  be  a  violation  of  the  right 
of  property,  would  be  none  in  a  country 
governed  by  the  Roman  law,  and  that,  in* 
France,  it  would  depend  on  the  time  of  the 
year  whether  it  were  so  or  not. 

A  lends  a  horse  to  B.  B  sells  the  horse 
to  Z,  who  buys  it  believing  in  good  faith  that 
B  has  a  right  to  sell  it.  A  sees  the  horse 
feeding.  He  mounts  it,  and  rides  away  with 
it.  Here,  if  the  law  of  civil  rights  provides 
that  a  thing  sold  by  one  who  has  no  right 
to  sell  it,  shall,  nevertheless,  be  the  property 
of  a  bond-fide  purchaser,  A  has  invaded  Z's 
right  of  property.  If,  on  the  other  hand, 
A's  right  i^  not  affected  by  what  has  passed 
between  B  and  Z,  A  does  not  commit  an 
infraction  of  2's  right  of  property.  If  it  be 
doubtful  whether  the  right  to  the  horse  be 
in  A  or  in  Z,  it  must  also  be  doubtful  whe- 
ther  A  has  or  has  not  committed  an  infrac- 
tion of  Z's  right. 

A  path  running  across  a  field  which  be- 
longs to  Z  has,  during  three  years,  beei) 
used  as  a  public  way.  A,  in  spite  of  a  pro- 
hibition from  Z,  uses  it  as  such.  Here,  if, 
by  the  civil  law,  an  usage  of  three  years  is 
Sufficient  to  create  a  right  of  v^y,  A  has 
committed  no  infraction  of  Z's  right.  Buti 
if  a  prescription  of  more  than  three  years, 
or  an  express  grant,  be  necessary  to  create 
a  right  of  way,  A  has  committed  an  infrac- 
tion of  Z's  right  of  property. 


^  Blackstone,  Book  II.,  ch.  25. 

f  Columbarum  fera  natura  est,  nee  ad  rem  pertinet,  quod  ex  consuetudine  evolarc  et 
revojatOa^olent. — Inst  Lib.  II.,  Tit.  1. 
*  I  Pallet :  Manuel  de  Droit  Fran9ais. 
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A  discovers  a  mine  on  land  occupied  by  /     All  the  violations  9i  the  rights  of  pro- 

iner-/  pe 


him.    Here,  if  the  civil  law  assigns  all  miner-/  perty  which  we  propose  to^ake  puniahable 


\ 


als  to  the  occupier  of  the  land,  A  violates 
no  {ight  of  property  by  appropriating  th( 
minerals.  But,  if  the  civil  law  assigns  al 
minerals  to  the  Government,  A  violates  th< 
right  of  property  by  such  appropriation. 

The  sea  recedes,  and  leaves  dry  land  ii  ^ 
the  immediate  neighbourhood  of  Z's  pro 
perty.  Z  cultivates  the  land.  A  turns  cattli 
on  the  land,  and  destroys  Z's  crops.  Here 
if  the  civil  law  assigns  alluvial  additions  t( 
the  occupier  of  the  nearest  land,  A  is  a  wrong 
doer:  If  it  declares  alluvial  additions  com 
mon,  A  is  not  a  wrong-doer.  If  it  assigns 
alluvial  additions  to  the  Government,  both 
A  and  Z  are  wrong-doers.  If  it  be  uncertain 
to  whom  the  law  assigns  alluvial  additions, 
*  it  must  be  also  uncertain  who  is  the  wrong- 

doer,  and  whether  there  be  any  wrong-doer. 
The  substantive  civil  law,  in  the  instan- 
•  ces  which  we  have  given,  is  different  in  dif- 

ferent countries;  and  in  the  same  country 
at  different  times.  As  the  substantive  civil 
law  varies,  the  penal  law,  which  is  added 
as  a  guard  to  the  substantive  civil  law,  must 
*  vary  also.  And  while  many  important  ques- 
tions of  substantive  civil  right  are  undeter- 
mined, the  Courts  must  occasionally  feel 
doubtful  whether  the  provisions  of  the  Penal 
Code  do  or  do  not  apply  to  a  particular 
case. 

It  would,  evidently,  be  impossible  for  us 
to  determine  in  the  Penal  Code  all  the  mo- 
mentous questions  of  civil  right  which,  in 
the  unsettled  state  of  Indian  jurisprudence, 
will  admit  of  dispute.  We  have,  indeed, 
ventured  to  take  for  granted  in  our  illustra- 
•  tions  many  things  which  proparly  belong 
•  to  the  domain  of  the  civil  law,  (liecause,  with- 

out doing  so,  it  would  have  been  impossible 
for  us  to  explain  our  meaning.    But  we  have, 
to  the  best  of  our  judgment,  avoided  ques- 
^  tions  respecting  which,  even  in  the  present 

^/  *  y  state  of  Indian  jurisprudence,  much  doubt 

t^>2^i^^>7Z^  could  exist.  And,  in  the  text  of  the  law,  we 
/  have,  as  closely  as  was  possible,  confined 
ourselves  to  what  Is,  in  strictness,  the  duty 
of  persons  engaged  in  framing  a  Penal  Code. 
We  have  provided  punishments  for  the  in- 
fraction ci  rights  without  determining  iA 
whom  those  rights  vest,  or  to  what  those 
rights  extend.  We  are  inclined  to  hope 
that,  even  if  the  Penal  Code  should  come 
into  operation  before  the  Code  of  civil  rights 
7  ^,  has  been  framed,  the  number  of  cases  in 

Vrhich  the  waiit  of  a  Code  of  civil  rights 
would  occasion  perplexity  to  the  criminal     < 
^      •     tribunals  will  bear  but  a  very  small  propor- 
tion to  those  in  which  no  such  perplexity    j 
will  exist.  1 


by  this  chapter/all  under  one  or  mofc  of 
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enm^,  that  a  genlleman's  watch  lying  on 
a  talne  in  his  ^pom  is  in  his  possession, 
Umh^  it  is  not  in  his  hanc^  and  though  he 
ma/  not  kobw  whether  it  is  on  his  writing- 
tiUe  or  on  his  dressing- table.  As  little  will 
it  be  doubted  that  a  watch  which  a  gentle- 
man  lost  a  jrear  ago  one  ^urney,  and  which 
he  has  neiflt  heard  of  since,  is  not  in  his 
possession.  It  will  not  be  doubted  that, 
vhen  a  person  gives  a  dinner,  his  silver 
focksi  while  in  *the  hands  of  his  guest,  are 
still  in  hb  possession  ;  and  it  will  be  as  lit. 
tie  doq)>ted  that  his  silver  forks  are  not  in 
his  possession  when  h^has  deposited  them 
with  a  pawn- broker  as  a  pledge.  But  be- 
tveta  these  extreme  cases  lie  many  cases  in 
vkicb  it  is  difficult  to  pronounce,  with  con- 
fideace,  either  that  property  is,  or  that  it  is 
BOt,  in  a  person's  possession. 

TWs  difficulty,  sufficiently  great  in  itself, 
wwM,  we  conceive,  be  increased  by  laws 
wtitefa  should  pronounce  that  in  a  set  of 
Pases  arbitrarily  selected  from  the  mass 
property  is  in  the  possession  of  some  party 
m  whose  possession,  according  to  the  un- 
detstaading  of  all  mankind,  it  is  not.  The 
Foieof  Engysh  law  rApecting  what  is  call- 

hrMKlng  t 
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ig  bulk  is  an  instance  of  what  we 
^  HKwi.  ^person  who  has  entrusted  a  hamper 
of  wine  to  another^o  carry  to  a  great  dis- 
tance is  not  in*  po&ession  of  that  hamper 
of  wine.  But  if  the  person  in  trust  opens 
the  hamper  and  takes  out  a  bottle,  the  pos- 
msioii,  according  to  the  English  law- 
iKxrft^  forthwith  flies  back  to  the  distant 
owner.  Mr.  Livingston  has  laid  down  a 
niljB  of  similar  kind,  the  effect  of  which, 
tf  «e  understand  it  rightly,  is  to  annul 
tlie  whole  law  of  theft  as  he  has  framed 
it,  and  indeed  to  render  it  impossible  that 
*iieft  can  be  committed  in  Louisiana.  Theft 
it  defined  by  him  to  be  "  the  fraudulently 
taking  of  corporal  personal  property  having 
some  assignable  value,  and  belonging  to  an- 
other^ from  his  possession  and  without  his 
ssseot"  Bat  in  a  subsequent  clause  he  says 
that "  ndtbe/  the  ownership  nor  the  legal 
t^ossedsion  of  property  is  changed  by  theft 
alone,  without  the  circumstances  required 
in  such  cas^by  the  Civil  Code,  in  order  to 
produce  a  change  of  property ;  therefore, 
stolen  goods,  if  fraudulently  taken  from  the 
thief,  are  stole9^from  the  original  proprie- 
tor." But,  if  sto^o  by  the  second  thief  from 
fl»e  original  proprietor,  ^hey  must,  accord- 
iof  to  Mr.  Livingston's  definition  of  theft, 
be  taken  by  the  second  thief  out  of  the  pos- 
session of  the  original  proprietor.  There- 
at the  first  thief  has  left  them  in  the  pos- 
Ksskm^f  the  original  proprietor.  That  is  to 
sa/,  the  first  thief  has  not  committed  theft. 


It  will  not  be  imagined  that  we  refer  to 
this  inconsistency  in  the  Code  of  Louisiana 
for  the  purpose  of  throwing  any  censure  on 
the  distinguished  author  of  that  Code.    To 
do  so  would  be  unjust,  and  in  us  especially 
most  ungrateful,  and  also  moist  imprudent. 
For  we  are  by  no  means  confident  that  in- 
consistencies  quite  as  remarkable  will  no^ 
be  detected  in  the  Code  which  we  now  subt 
mit  to  Government.     We  note  this  error  of 
Mr.  Livingston,  for  the  purpose  of  showing 
how  dangerous  it  is  for  a  legislator  to  attempt 
to  escape  from  a  difficulty  by  giving  a  techni- 
cal sense  to|an  expression  which  he  never- 
theless continues  to  use  in  a  popular  sense. 
For  the  purpose  of  preventing  any  differ- 
ence of  opinion  from  arising  in  cases  likely 
to  occur  very  often,  we  have  laid  down  a  few 
rules  which  we  believe  to  be  in  accordance 
with  the  general  sense  of  mankind  as  to  what 
shall  be  held  to  constitute  possession.   But, . 
in  general,  we  leave  it  to  the  tribunals,  with- 
out any  direction,   to  determine  whether 
particular  property  is  at  a  particular  time  in 
the  possession  of  a  particular  person  or  not. 
Much  uncertainty  will  still  remain.   This 
we  cannot  prevent.     E^ut  we  can,  as  it  ap-« 
pears  to  us,  prevent  the  uncertainty  from  * 
producing  any  practical  evil.  The  provision 
contained  in  ci.*6i  will,  we  think,  obviate 
all  the  inconveniences  which  might  arise 
from  doubts  as  to  the  exact  limits  which 
separate  theft  from  misappropriation  and 
from  breach  of  trust. 

The  effect  of  that  clause  will  be  to  prevent 
the  Judges  from  wasting  their  time  and  in- 
genuity in  devising  nice  distinctions.  If  a 
case  which  is  plainly  theft  comes  before 
them,  the^offender  will  be  punished  as  a  ^ 
thief,  if  a  case  which  is  plainly  breach  of 
trust  comes  before  them,  the  offender  will  be 
punished  as  guilty  of  breach  of  trust.  If  they 
have  to  try  a  case  which  lies  on  the  frontier, 
one  of  those  thefts  which  are  hardly  dis- 
tinguishable from  breaches  of  trust,  or  one 
of  those  breaches  of  trust  which  are  hardly 
distinguishable  from  theft,  they  will  not 
trouble  themselves  with  subtle  distinctions  ; 
but,  leaving  it  undetermined  by  which  name 
the  offence  should  be  called,  will  proceed  to 
^determine,  what  is  infinitely  of  greater  im- 
portance, what  shall  be  the  punishment. 

In  theft,  as  we  have  defined  it,  the  object 
of  the  offender  always  is  to  take  property 
which  is  in  the  possession  of  a  person  out  of 
that  person's  possession.  Nor  have  we  ad- 
mitted a  single  exception  to  this  rule.  In  the 
great  majority  of  cases  our  classification  will 
coincide  with  the  popular  classification.  But 
there  are  a  few  aggravated  cases  of  what  we 
designate  as  misappropriation  and  breach  of 
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tru^,  which  bear  such  an  affinity  to  theft  that 

it  may  seem  idle  to  distinguish  them  from 

thefts.  And  it  certainly  would  be  idle  to  dis* 

tinguish  such  cases  from  thefts,  if  the  dis- 

tincfion  were  made  with  a  view  to  those 

cases  alone.     But,  as  we  have  a  line  of  dis- 

^nction  which  we  think  it  desirable  to  main- 
*  tain  in  the  g^reat  majority  of  cases,  we  think 

it  desirable  also  to  maintain  that  line  in  the 

few  cases  in  which  it  may  separate  things 

which  are  of  a  very  similar  description. 
One  offence  which  it  may  be  thought  that 

we  ought  to  have  placed  among  thefts  is  the 

pillaging  of  property  during  the   interval 

which  elapses  between  the  time  when  the 

possessor  of  the  property  dies  and  the  time 

when  it  comes  into  the  possession  of  some 

person  authorized  to  take  charge  of  it.  This 

crime  in  our  classification  falls  under  the 

head,  not  of  theft,  but  of  misappropriation 

of  property  not  in  possession. 
The  ancient  Roman  jurists  viewed  it  in  the 

same  light   The  property  taken  under  such 

circumstances,  they  argued,  being  in  no  per- 
son'^ possession,  could  not  be  taken  out  of 
any  person's  possession.  The  taking,  there- 
tore,  was  not  furtum,  but  belonged  to  a  sepa- 
rate  head  called  the  crimen  expilatcs  hwredi- 
tatis.*     The  French  lawyers,  however,  long 

ago  found  out  a  legal  fiction  by  means  of    ther  rule  on  this  subje^is  necessary, 
which  this  offence  was  treated  as  theft  in  •      • 

those  parts  of  France  where  the  Roman  law 
was  in  force.f  Mr.  Livingston's  definition 
of  theft  appears  to  us  to  exclude  this  species 
of  offence,  nor  indeed  do  we  think  that  it 
could  be  reached  by  any  provision  of  his 
Code.  That  it  ought  to  be  punished  with 
severity  under  some  name  or  other  is  indis- 
k  putable.  By  what  name  it  should^be  desig- 
nated may  admit  of  some  dispute.  If  we  call 
it  theft,  we  speak  the  popular  language.  If  we 
call  it  misappropriation  of  property  not  in 
possession,  we  avoid  an  anomaly,  and  main- 
tain a  line  which,  in  the  great  majority  of 
cases,  is  reasonable  and  convenient.  On  the 
whole,  we  are  inclined  to  maintain  this  line. 

CRIMINAL  BREACH  OF  TRUST,  ETC. 

Again,  a  carrier  who  opens  a  letter  entrust- 
ed to  his  charge,  and  takes  thence  a  bank- 
note,  wouldvbe  commonly  called  a  thief.  It* 
is  certain  that  his  ofFence  is  not  morally  dis- 
tinguishable from  theft.  Here,  however,  as 
before,  we  think  it  expedient  to  maintain  our 
general  rule;  and  we  therefore  designate 
the  ofFence  of  the  carrier,  not  as  theft,  but 
as  criminal  breach  of  trust. 

The  illustrations  which  we  have  append- 
ed to  the  provisions  respecting  theft,  the 


misappropriation  of  property  not  in  _ 
sion,  and  breach  of  trust,  wjU,  we  hop^  Mdfi* 
ciently  explain  \p  His  Lordship  in  CosocJl 
the  reasons  for  most  of  those  provisions. 

It  may  possibly  be  remarked  that  weluive 
not,  like  Mr.  Livingston,  made  it  part  oi 
definition  of  theft^tlwt  the  property 
be  of  some  assignable  value.  •  ^We 
therefore,  observe  that  we  have  not  < 
only  because  we  conceive  that  the  bnr,  M 
framed  by  us,  obtains  the  ^me  end  tiy  m 
different  road.  By  one  of  the  gesoul  eK> 
ceptions  which  we  have  proposed,  itJs  pro- 
vided that  nothing  shall  be  an  offences^  no- 
son  of  any  harm  which  it  ftay  cause,  «»r  be 
intended  to  cause,  or  be  known  to  be  Jftdy 
to  cause,  if  the  whole  of  Ahat  harm  is  t» 
slight  that  no  person  of  ordinary  sense  ud 
temper  would  complain  of  such  harm*  TIds 
provision  will  prevent  the  law  of  tbefl  Imm 
being  abused  for  the  purpose  of  peniiJiet 
those  venial  violations  of  the  right  of  pro- 
perty which  the  common  sense  of  mimlTisJ 
readily  distinguishes  from  crimes,  9nch  m 
the  a^  of  a  traveller  who  tears  a  twig  Imv 
a  hedge,  of  a  boy  who  takes  stones  H]pm  aa* 
other  person  s  ground<o  throw  at  binif,  ti 
a  servant  who  dips  his  pen  in  fts  AasIm's 
ink.     It  docs  not  appear  to  us  that%ny  far-^i 


EXTORTION. 

The  ofFence  of  extortion  is  distiRgsabed 
from  the  thre^flFences  which  we  have  hem 


considering  by  this  obvious  cii 
that  it  is  committed  by  the  wrongfal  ob- 
tain ingof  a^  consent.  In  one  single  das 
of  cases  theft  and  extortion  are  in  praotiefe 
confounded  together  so  inextricablydnitiio 
Judge,  however  sagacious,  could  d&oriisi* 
nate  between  them.  This  class  of  cases. 
therefore,  has,  in  all  systems  of  jucispiu- 
dence  with  which  we  are  acquainted,  oeefl 
treated  as  a  perfectly  distinct  class;  and  we 
think  that  this  arrangement,  thougli«CMiie* 
what  anomalous,  is  strongly  recommasded 
by  convenience.  We  have,  therefore,  piaiie 
robbery  a  separate  crime.  *       * 

ROBBERY. 

• 

There  can  be  no  case  of  robbery  fibk^ 
does  not  fall  within  the  definition  eltiler« 
theft  or  of  extortion.  But^n  praelkv  ft 
will  perpetually  be  matter  ^  doubt  ylfclbu 
a  particular  a^  of  robbery  was  a  tbdl  er 
an  extortion.  A  large  proportiott  of  lolber* 
ies  will  be  half  theft,  half  extoitid«i.  A 
seizes  Z,  threatens  to  murder  him  ttSliStb* 
delivers  all  his  property,  and  begber  iDpi^ 


Justinian  Dig.,  Lib.  XLVII.,  Tit.  19. 


t  Domat,  Sup.  HI. 


Digiti 


ized  by  Google 


Chap.  XVII.] 


OFFENCES  ^GAINST  PROPERTV. 


[Sec.  378: 


INDIAN  LAW  commissioners'  REPORT  ON  OFFENCES  AGAINST  PROPERTY 

oS  Z's  ornaments,  i  in  terror  begs  that  A 
wiU  take  all  be  has^  and  spare  his  life,  as- 
sists in  taking  oil  his  ornaments,  and  deli- 
vers  them  tO  A.  Here,  such  ornaments  as 
A  took  without  Z's  consent  are  taken   by 


■con  id  k 


presenting  a  forged  cheque,  or  who  s^lls 
ornaments  of  paste  as  diamonds,  may.  with 
propriety,  be  made  liable  to  severe  penal- 
ties. On  the  other  hand,  to  punish  every 
defendant  who  obtains  pecuniary  favour^  by 


theft.  Those  which  Z  delivered  up  from  fear  I   false  professions  of  attachment  to  a  patron, 
of  death  are  acquired  b35,e^ortion.     It  isbjj/  ^very  legacy-hunter  who  obtains  a  bequest 


no  means  improbable  that  Z's  right-arm 
bracelet  may  have  been  obtained  by  theft, 
aqd  left-arm  bracelet  by  extortion  ;  that  the 
rupees  in  Z's  gitdle  may  have  been  obtain- 
ed by  theft,  and  those  in  his  turban  by  ex- 
tortion. Probably  in  nine-tenths  of  the  rob- 
beries iHiich  are  committed  something  like 
this  actually  takc%  placS,  and  it  is  probable 
that  a  few  minutes  later  neither  the  robber 
nor  the  person  rfaJbbed  would  be  able  to  re- 
collect in  what  proportions  theft  and  extor- 
tion were  mixed  in  the  crime;  nor  is  it  at  all 
necessary  for  the  ends  of  justice  that  this 
sbootd  be  ascertained.  For,  though  in  ge- 
neral the  consent  of  a  sufferer  is  a  circum- 
stance which  very  materially  modifies  the 
character  of  the  offence,  and  which  ought 
therefore  to  be  made  known  to  the  Courts, 
yet  the  consent  which  a  person  gives  to  the 
taking  of  his  property^y  a  rufHan  who  holds 
A  pistol '^o  h!s  breast  is  a  circumstance  alto- 
gether icMmaterial. 

3    D.MSJITV. 

His  Lordship  in  Council  will  perceive  that 
we  have  provided  punishment  of  exemplary 
severity  for  that  atrocious  crime  which  is 
designated  in  the  Regulations  of  Bengal 
and  Madras  by  the  name  of  «Dacoity.  This 
name  we  have  thought  it  convenient  to  re- 
tain for  the  purpose  of  denoting,  not  only 
actual  gang-robbery,  but  the  attempting  to 
rob  when  such  an  attempt  is  made  oi:  aided 
by  a  gang. 

RECEIVING  STOLEN  GOODS. 

The  law  relating  to  the  offence  of  receiv- 
ing stolen  goods  appears  to  require  no 
comment. 

CHEATING. 

The  offence  of  cheating  must.  like  that 


by   cajoling  a  rich  testator,  every  debtor 
who  moves  the  compassion  of  his  creditors 
by  overcharged  pictures  of  his  misery,  every 
petitioner  who.  in  his  appeals  to  the  chari- 
table, represents  his  distresses  as  wholly  un- 
merited, when  he  knows  that  he  has  brought 
them  on  himself  by  intemperance  and  pro- 
fusion, would  be   highly   inexpedient.     In 
fact,  if  all  the  misrepresentations  and  exag- 
gerations in   which   men   indulge   for  the 
purpose  of  gaining  at  the  expense  of  others 
were  made  crimes,  not  a  day  would  pass  in 
which  many  thousands  of  buyers  and  sellers 
would  not  incur  the  penalties  of  the  law. 
It  happens   hourly   that   an    article   which 
is  worth  ten  rupees  is  affirmed  by  the  seller 
to  be  cheap  at  twelve  rupees,  and  by  the 
buyer  to  be  dear  at  eight  rupees.    The  sel- 
ler comes  down  to  eleven  Rupees,  and  de- 
clares that  to  be  his  last  word.     The  buyers 
rises  to  nine,  and  says  that  he  will  go  no 
higher.  The  seller  falsely  pretends  that  the 
article  is  unusually  good  of  its  kind,  the 
buyer  that  it  is  unusually  bad  of  its  kind ; 
the  seller  that  the  price  is  likely  soon  to 
rise,  the  buyer  that  it  is  likely  soon  to  fall. 
Here  we  have  deceptions  practised  for  the 
sa ke of  gai n ,  yet  no  judicious  le^isJator  wou Id 
punish  these ^J^^ptioas.    A  very  large  part 
oTthe  ordinary  business  of  life  is  conducted 
all  over  the  world,  and  no  where  more  than  in 
India,  by  means  of  a -conflict  of  skill,  in  the 
course  of  which,  deception  to  a  certain  extent 
perpetually  ikkes  place.     The  moralist  may 
regret  this ;  but  the  legislator  sees  that  the  re- 
sult of  the  attempts  of  the  buyer  and  seller 
to  gain  an  unfair  advantage  over  each  other 
is  that,  in  the  vast  majority  of  cases,  arti- 
cles are  sold  for  the  prices  which  it  is  desire- 
able  that  they  should  fetch ;  and,  therefore, 
he  does  not  think  it  necessary  to  interfere. 
It  is  enough  for  him  to  know  that  all  this 
of  extortion,,  be  committed  by  the  wrongful  I  great  mass  of  falsehood  practically  produces 
obtaining  o^  a  consent.     The  difference  iaf-Hhe  same  effect  which  would  be  p/oduced  by 
that  the  extortioner  obtains  the  consent  byl  truth,  and  that  any   law  directed  against 
intimidation,  a^d  the  cheat   by   deception.}  such  falsehood  would,  in  all  probability,  be 
Ther*  is  no  offence  in  the  Code  with  which     a  dead   letter,   and  would,  if  carried  into 
we  have  found  it  so  difficult  to  deal  as  that     rigorous  execution,  do  more  mischief  in  a 


of  cheating.  It  is  evident  that  the  practis- 
ing of  intentional  deceit  for  purposes  of 
gain  ought  sometimes  to  be  punished.  It 
is  equally  evident  that  it  ought  not  always 
to  be  pi^ished  It  will  hardly  be  disputed 
thai  a   person   who   defrauds  a  banker  by 


month  than  all  the  lies  which  are  told  in  the 
making  of  bargains  throughout  all  the  baz- 
ars of  India  produce  in  a  century. 

If  then,  it  be  admitted  that  many  decep- 
tion^ committed  for  the  sake  of  gain  ought 
to  be  punished,  and  that  many  such  decep. 
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tiOQS  ought  not  to  be  punished,  where  ought 
the  line  to  run  ? 

It  appears  to  us  that  the  line  which  we 
have  drawn  is  correct  in  theory,  that  it  is 
not^nore  inconvenient  in  practice  than  any 
other  line  must  be  which  can  be  drawn 
while  the  civil  law  of  India  remains  in  its 
present  state,  and  that  it  will  be  unexcep- 
tionable whenever  the  civil  law  of  India 
shall  be  ascertained,  digested,  and  corrected. 

We  propose  to  make  it  cheating  to  obtain 
property  by  deception  in  all  cases  where  the 
property  is  fraudulently  obtained,  that  is  to 
say,  in  all  cases  where  the  intention  of  the 
person  who  has  by  deceit  obtained  the  pro- 
perty was  to  cause  a  distribution  of  proper- 
ty  which  the  law  pronounces  to  be  a  wrong, 
ful  distribution,  and  in  no  other  case  what- 
ever. However  immoral  a  deception  may 
be,  we  do  not  consider  it  as  an  offence 
against  the  rights  of  property,  if  its  object 
is  only  to  cause  a  distribution  of  property 
'  which  the  law  recognizes  as  rightful.  A 
few  examples  will  show  the  way  in  which  this 
principle  will  operate. 

A  intentionally  deceives  Z  into  a  belief 

Sthat  he  is  strongly  attached  to  Z.     A  thus 

induces  Z  to  make  a  will,  by  which  a  large 

legacy  is  left  to  A.     Here  A's  conduct  is 

immoral  and  scandalous.     But  still  A  has  a 


right.  The  object  of  ^  has  therefore  been 
wrongful  gain  to  hims^  attended  with 
wrongful  loss  tQ  another  party.  A  hastbere- 
fore,  under  our  definition,  been  guilty  of- 
cheating. 

Again,  take  the  case  which  we  before  pat 
of  a  buyer  and  t  svller.  They  have  tokl 
each  other  may  untruths,  but  tipne  of  tbosft 
untruths  was  such  as,  after  the  article  bad;, 
been  delivered,  and  the  price  paid,  would  be, 
held  by  a  Civil  Court  to  be  a  ground  for  pro-" 
nouncing  that  either  of  them  possessed  what! 
he  had  no  right  to  possess.  Though  the 
buyer  has  falsely  demreciated  the  article,  yet, 
when  he  takes  it  and  pays*for  it,  the  Iqpil 
right  to  it  is  transferred  to  him,  as  wdl  as 
the  possession.  Though  tl«  seller  has  fake* 
ly  extolled  the  article,  yet,  when  he  recdres 
the  price  and  delivers  the  article,  the  l^al ' 
right  to  the  price  passes  with  the  possession. 
However  censurable,  in  a  moral  point  of 
view,  the  deceptions  practised  by  both  may 
have  been,  yet  those  deceptions  were  intend- 
ed to  produce  a  distribution  of  property' 
strictly  legal.  Neither  the  buyer  nor  tW 
seller,  therefore,  has  been  guilty  of  cheating  . 
But  if  the  sellep  has  produced  ^  sample  of  \ 
the  article,  and  has  falsely  assured  tlte  boyeri 
that  the  article  corresponds  to  tha^sample/| 
the  case  is  different.    I{  the  article  does  not 


legal  right  on  Z*s  death  to  receive  the  lega-    correspond  to  the  sampl^,  tht  buyer  b  enti* 


cy.  Even  if  the  clearest  proofs  of  A's  in 
sincerity  are  laid  before  a  tribunal,  even  if  A 
in  open  Court  avows  his  insincerity,  the  will 
cannot,  on  that  account,  be  set  aside.  The 
gain,  therefore,  which  A  obtains  under  Z's 
will,  is  not,  in  the  legal  sense  of  the  ex- 
pression, wrongful  gain.  He  has  practised 
deception.  He  has  thus  cause(}  gain  to 
himself,  and  loss  to  others.  But  that  gain 
is  a  gain  to  which  the  civil  law  declares 
him  entitled  and  which  the  civil  law  will 
assist  him  to  recover  if  it  be  withheld 
from  him.  That  loss  is  a  loss  with  which 
the  civil  law  declares  that  the  losers  must 
put  up.  A,  therefore,  has  not  committed 
the  offence  of  cheating  under  our  definition. 
But  suppose  that  the  civil  law  should  con- 
tain,  as  we  think  that  it  ought  to  contain,  a 
provision  declaring  null,   a   will   made   in 


tied  to  have  the  purchase-money  back.  The 
seller  has  taken  and  kept  the  purchase-moaey" 
without  having  a  legal  right  to  take  or  keep^ 
it,  and  it  may  be  recovered  from  him  by  ft! 
legal  proceeding.  His  gain  is,  therefore,, 
wrongful,  and  is  attended  with  wrongful  loss* 
to  the  buyer.  He  is,  therefore,  guilty  of. 
cheating  under  the  definition. 

So,  if  the  seller  passes  off  omanfents  of' 
paste  on  the  buyer  for  diamonds,  the  pric^- 
which  the  seller  receives  is  a  price  to  which, 
he  has  no  right,  and  which  the  buyer  nuy^ 
recoverirom  him  by  an  action.  Here,  there- ' 
fore,  the  object  of  the  seller  has  been  wrong-* 
ful  gain  attended- with  wrongful  loss  to  &* 
buyer,  The  seller  is  therefoj-e  guilty  of 
cheating.  '        *" 

So,   if  the  buyer,  intending  to  acqnlre 
possession  of  the  goods  without  paying  for' 


favour  of  s^angers  by  a  testator,  who  erro-*    them,  induces  the  seller  by  deceplioo  to 


neously  believed  his  children  to  be  dead. 
And  suppose  that  A  intentionally  deceives 
Z  into  a  oelief  that  Z's  only  son  has  been 
lost  at  sea,  and  by  this  deception  induces  Z 
to  make  a  will  by  which  everything  is  left 
to  A.  Here  the  case  will  be  different.  The 
will  being  null,  any  property  which  A  could 
obtain  under  that  will  would  be  property 
which  he  had  no  legal  right  so  to  obtain, 
^nd  to  which  another  person  had  a  legal 


take  a  note  which  the  buyer  knows  will  be 
dishonoured,  the  buyer  is  gujflty  of  cheatng.. 
His  object  is  to  retain  inh^^own  ppss^ftnoa 
naoney  which  he  is  legally  bound  to  pny  to 
the  seller.  The  gain  which  he  maket  by 
retaining  the  money  is  wrongful  gain,  Sttd 
is  attended  with  wrongful  loss  to  the  seBtr. 
He  is,  therefore,  within  the  definition. 

Whether  the  principle  on  which^lhis  ptrt 
of  the  law  is  framed  be  a  sound  principle,  is 
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a^oestion  which  will^be  best  determined  by 
ezamioing,  first ^^yhether  our  definition  ex- 
cludes anything  tnat  ought  ip  be  included  ; 
and,  secondiy,  whether  it  includes  anything 
that  ought  to  be  excluded. 

It  can  scarcely,  we  think,  be  contended 
that  our  definition  exct\iaes  anything  that 
ought  to  be  included.  For  surely  it  would 
be  unreasonable  to  punish,  as  an  offence 
against  the  rigKt  of  property,  an  act  which 
)»s  caused,  and  was  intended  to  cause,  a 
distribution  of  property  which  the  law  de- 
clares t)  be  right,  and  refuses  to  disturb. 
If  such  an  act  fa^  an  offence,  it  must  be  an 
offence  on  some  ground  distinct  from  the 
effect  which  it  produces  on  the  state  of  pro- 
perty. Thus,  if*"a  person  to  whom  a  debt 
»  doc,  thinking  that  he  shall  obtain  pay- 
ment more  easily  if  he  assumes  the  appear- 
ance of  being  in  the  public  service,  wears 
a  badge  of  office  which  he  has  no  right  to 
wear  when  he  goes  to  make  his  demand,  he 
is  guilty  of  the  offence  defined  in  cl.  150; 
but  if  he  gains  only  what  he  has  a  legal  right 
to  possess,  if  he  deprives  the  debtor  only 
of  that  which  the  debtor  has  no  legal  right 
to  retain,  he»is  not  a  Wrong-doer  as  respects 
property,  inasmuch  as  he  has  only  rectified 
a  wrong  distribution  of  property. 

Indeed,  it  ajpea'S'  to  us  that  there  is  the 
strongest  objection  to  punishing  a  man  for 
a  deception,  and  yet  allowing  him  to  retain 
what  he  has  gained  by  that  deception.  What 
the  civil  law  ought  to  say  may  be  doubtful : 
But  there  can  be  no  doubt  that  the  civil  and 
criminal  law  ought  to  say  the  same  thing ; 
that  the  one  ought  not  to  invite  while  the 
other  repels :  that  the  Code  ought  not  to  be 
divided  igainst  itself.  To  send  a  person  to 
prison  for  obtaining  a  sum  of  money  and 
>et  to  suffer  him  to  keep  that  sum  of  money, 
is  to  bold  out  at  once  motives  to  deter  and 
motives  to  incite.  Humanity  requires  that 
punishment  should  be  the  last  resource,  a 
resource  only  employed  when  no  other 
means  can  be  found  of  producing  the  desired 
p^ect.  Penal  laws  clearly  ought  not  to  be 
made  for  the  preventing  of  deception  if 
deception  could  be  prevented  by  means  of 
the  Civil  Cocle.  To  tempt  men,  therefore, 
to  deceive  by  means  of  the  Civil  Code,  and 
then  to  punishfihem  for  deceiving,  is  con- 
trary to  every  so^nd  principle. 

We  arei  therefore,  not  apprehensive  that 
we  shall  be  thought  to  have  granted  impu* 
nity  to  any  deception  which  ought  to  be 
punished  as  cheating. 

But  it  is  possible  that  our  definition  may 
be  tboo£|it  to  include  much  that  ought  to 
be  Qsciuded.  It  certainly  includes  many  acts 


which  are  not  punishable  by  the  law  of  Eng- 
land or  of  France.  We  propose  to  punish  as 
guilty  of  cheating  a  man  who,  by  false  re- 
presentations, obtains  a  loan  of  money,  not 
meaning  to  repay  it ;  a  man  who,  by  fal^  re- 
presentations, obtains  an  advance  of  money, 
not  meaning  to  perform  the  service,  or  to 
deliver  the  article  for  which  the  advance  is 
giveiv ;  a  man  who,  by  falsely  pretending  to 
have  performed  work  for  which  he  was  hired, 
obtains  pay  to  which  he  is  not  entitled. 

In  all  these  cafes  there  is  deception.  In 
all,  the  deceiver's  object  is  fraudulent.  He 
intends  in  all  these  cases  to  acquire  or  re- 
tain wrongful  possession  of  that  to  which 
some  other  person  has  a  better  claim,  and 
which  that  other  person  is  entitled  to  reco- 
ver by  law.  In  all  these  cases,  therefore, 
the  object  has  been  wrongful  gain,  attended 
with  wrongful  loss.  In  all,  therefore,  there 
has,  according  to  our  definition,  been  cheat- 
ing. We  cannot  see  why  such  acts  as  these 
should  be  treated  as  mere  civil  injuries- 
why  they  should  be  classed  with  the  mere 
non-payment  of  a  debt,  and  the  mere  non- 
performance of  a  contract.  They  are  infrac- 
tions of  a  legal  right  effected  by  deliberate 
dishonesty.  They  are  more  pernicious  than 
most  of  the  acts  which  will  be  punishable 
under  our  Code. 

They  indicate  more  depravity,  more  want 
of  principle,  more  want  of  shame,  than  most 
of  the  acts  which  will  be  punishable  under 
our  Code.  We  punish  the  man  who  gives 
another  an  angry  push.  We  punish  the  man 
who  locks  another  up  for  a  morning.  We 
punish  the  man  who  makes  a  sarcastic  epi- 
gram on  another.  We  punish  the  man  who 
merely  threatens  another  with  outrage.  And 
surely  the  man  who,  by  premeditated  deceit, 
enriches  himself  to  the  wrongful  loss,  per- 
haps to  the  utter  ruin,  of  another,  is  not  less 
deserving  of  punishment. 

That  some  deceptions  of  this  sort  ought 
to  be  punished  is  admitted.  But  almost 
every  argument  which  can  be  urged  for  pun- 
ishing any  is  an  argument  for  punishing  all. 
The  line  between  wilful  fraudulent  deception 
and  good  faith  is  a  plain  line.  If  there  is  anv 
'difficulty  in  applying  it,  that  diPiculty  will 
arise,  not  from  any  defect  in  the  line,  but 
from  the  want  of  evidence  in  particular  cases. 
But  we  are  unable  to  find  any  reason  for 
distinguishing  one  sort  of  fraudulent  decep- 
tion from  another  sort.  The  French  Courts 
apply  a  test  which  appears  to  us  to  be  very 
objectionable.  They  have  decided  that  it  is 
not  escroquerie  to  cheat  by  false  promises,  or 
by  exciting  chimerical  hopes,  unless  thesuf* 
ferer  had  reasons  of  weight  for  believing  that 
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the; promises  were  sincere,  and  the  hopes 
well-grounded.*  1  his  rule  seems  to  us  to 
be  a  license  for  deception  granted  to  cun- 
ning  against  simplicity.  A  weak  and  credu- 
lous person  is  more  easily  imposed  on  than 
a  judicious  and  discerning  person.  And  just 
so  an  infant  is  poisoned  with  a  dose  of  lau- 
danum which  would  hardly  put  a  grown 
person  to  sleep  ;  yet  the  poisoner  is  a  mur- 
derer :  a  pregnant  woman  is  grievously  hurt 
by  a  blow  which  would  make  no  impression 
on  a  boxer ;  yet  the  person  who  gives  such 
a  blow  is  punished  with  exemplary  severity. 
The  law  in  such  caises  inquires  only  whether 
the  hariyi  has  been  voluntarily  caused  or  no. 
And  why  should  the  violation,  by  deceit,  of 
the  right  of  property  be  treated  differently  ? 
The  deceiver  proportions  his  artifices  to  the 
mental  strength  of  those  whom  he  has  to 
deal  with,  just  as  the  poisoner  proportions 
his  drugs  to  their  bodily  strength.  And  we 
see  no  more  reason  for  exempting  the  decei- 
ver from  punishment,  because  ne  has  effected 
his  purpose  by  a  gross  fiction  which  could 
have  duped  only  a  weak  person,  than  for 
exempting  the  poisoner  from    punishment 

•  because  he  has  effected  his  purpose  with  a 
few  drops  of  laudanum,  which  cou^  have 
been  fatal  only  to  a  young  child. 

Some  persons  may  be  startled  at  our  pro- 
posing to  punish  as  a  cheat  every  man  who 
obtains  a  loan  by  making  promises  of  pay- 
ment which  he  does  not  mean  to  keep.  But 
let  it  be  considered  thata  debtor,  though  he 
may  have  contracted  his  debts  honestly, 
though  it  may  be  from  absolute  inability  that 
he  does  not  pay  them,  though  his  misfor- 
tunes may  be  the  effect  off  no  want  of  indus- 
try or  caution  on  his  part,  is  nq,w  actually 

.liable  to  imprisonment.  Surely  it  is  unrea- 
sonable to  detain  in  prison  the  man  who,  by 
mere  misfortune,  has  involuntarily  violated 
the  rights  of  property,  and  to  leave  unpun- 
ished the  man  who  has  voluntarily,  and  by 
wilful  deceit,  attacked  those  rights,  if  only 
he  is  lucky  enough  to  have  money  to  satisfy 
the  demands  on  him. 

For  example,  A  and  B  both  borrow  money 
from  Z.  A  obtains  it  by  boasting  falsely  of 
his  great  means,  of  the  large  remittances 
which  he  ^oks  for  from  England,  of  his  e)^ 
pectations  from  rich  relations,  of  the  pro- 
mises of  preferment  which  he  has  received 
from  the  Government.  Having  obtained  it, 
he  secretly  embarks  on  board  of  a  ship,  in- 
tending to  abscond  without  repaying  what 
he  has  borrowed.  B,  on  the  other  hand,  has 
obtained  a  loan  without  the  smallest  misre- 
presentation, and  fully  purposes  to  repay  it. 


OFFENCES  AG.\INST  PROPERTY — COntih 

The  failure  of  an  agen^-house  io  w^kb  alt 
his  funds  were  placed  ren^rs  it  iiuUQUlible 
for  him  to  meeW  his  engagement  CMfltJb* 
doubted  which  of  these  two  dek<IM^|^ 
rather  to  be  sent  to  prison  f  C«i  I'-le 
doubted  that  A  is  a  proper  subject  «f  |^ 
ishment,  and  thaOB^s  not  so?  Yr"  ^ 
sent  A,  if  he  is  arrested  before  t\|e 
and  lays  down  the  money,  enjoys, 
punity,  while  B  may  pass  y^rs  in  a|p||*  % 
would  be  improper  for  us  here  to^lSClMll 
length  the  question  of  imprisonmoitfmHt* 
But  it  seems  dear  that,  whether  it  t>>^^' 
not  proper  that  a  d^tor,  as  such,  ilifiriiW 
imprisoned,  a  distinction  ought  to  be 
between  the  honest  and  diSionest  4  . 
We  are  inclined  to  believe^hattbeta^N'^ 
minate  imprisonment  of  all  debtors 
be  found  to  be  unnecessary  if  this 
were  made.  But,  while  they  are  9Mf0tm. 
the  fame  footing,  the  law  must  be  fa— it 
upon  a  rough  calculation  of  the  chaAMK^ 
dishonesty.  All  must  be  treated  wor  ^^- 
honest  debtors  ought  to  be  treated, 
none  are  treated  so  severely  as 
debtors  ought  to  be  treated.  A  1 
man  must  be  iitiprisol^ed  for  a  gjtorm,  athaA 
season,  or  a  fire,  because  hisdisbotiAi|igh  a 
hour  is  not  liable  to  criminal  prdoMfaas^ 
for  cheating.  We  are^tisfied  thatll)»d«7' 
way  to  get  rid  of  imprisSnmtnt  for  de&t,  ss 
debt,  is  to  extend  the  penal  law  on  tlie  sub- 
ject of  cheating  in  a  manner  similar  to  (bat 
in  which  we  propose  to  extend  it. 

The  provisions  which  we  have  framed  on 
the  subject  of  fraudulent  bankruptcy  ane  »e- 
cessarily  imperfect,  and  must  remain  90  un- 
til the  whole  of  that  important  part  <tf  tbc 
law  has  undergone  an  entire  revision. 

MISCHIEF.  • 

The  provisions  which  we  propose  on  the 
subject  of  mischief  do  not  appear  to  ns  lu 
require  any  explanation. 

TRESPASS. 

We  have  given  the  name  ot  tre^aSs  M 
every  usurpation,  however  slight,  ti  4omU 
nion  over  property.  We  do  lyt  promote  to 
make  trespass,  as  such,  an  oftencoi  (BC^t 
when  it  is  committed  in  order  to  toe  coin- 
mission  of  some  offence  igjtxrione  fa 
person  interested  in  the  {yop^rtjC 
the  trespass  is  committed,  or  for  4#  fnt- 
pose  of  causing  annoyance  to  such  4,  per- 
son. Even  then,  we  propose  to  vhit  it 
with  a  light  punishment,  unless  It  bfrM- 
tended  with  aggravating  circamstanCM^ 

%      -MM  — 


♦  Paillct :  Manuel  de  Droit  Fran9ais.    Note  on  cl.  408  of  the  Penal  Code. 
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These  aggravating  circumstances  are  of    trespass,   lurking  house-trespass  by  night, 
two  sorts.    Criminal  trespass  may  be  aggra     and  house-breaking  by  night. 


ly  the  way  in  wl^jgh  Jl  'T  rnmmirtttd. 
It  marsuxi  be  aggravated  by  the  end  for 
which  it  is  committed. 

mere  is  no  sort  of  property  whichit  is  so 
desisfthle  to  guatnf  2({(3l(tal  MiUWfdl'tlTTfusion 
as  the  habitations  in  which  men  reside,  and 
the  botldiogs  in  which  they  keep  their  goods. 
The  offeoce  of  tiy«passing  on  these  places  we 
te  as  house-  trespass,  and  we  treat  it 


as  jUi  i^ffTfavated  form  of  criminal  trespass. 
H0ii9#>trespass,  again,  may  be  aggravated 
t^  being  committed  io  a  surfsplitiaas  or 
in  a  violent  manner.  The  former  aggravat- 
ed fbnn  of  house-trespass  we  designate  as 
lurkiag  bouse-ftespass ;  the  latter  we  de- 
signate as  house-breaking.  Again,  house- 
trespass  in  every  form  may  be  aggravated 
by  tne  time  at  which  it  is  com mitted.  Tres- 
pass of  this  sort  has,  for  obvious  reasons, 
always  been  considered  as  a  more  serious 
oSmice,  when  committed  by  night,  than 
wheft  committed  by  day.  Thus,  we  have 
four  aggravated  forms  of  that  sort  of  cri- 
minal trespass  which  we  designate  as  house- 


These  are  aggravations  arising  from  the 
way  in  which  the  criminal  trespass  is  com* 
mitted.  But  criminal  trespass  may  alscf  be 
aggravated  by  the  end  for  which  it  is  com- 
mitted. It  may  be  committed  for  a  frolic.  It 
may  be  committed  in  order  to  a  murder.  It 
may  also  often  happen  that  a  criminal  tres- 
pass which  is  venial,  as  respects  the  mode, 
may  be  of  the  greatest  enormity  as  respects 
the  end  ;  and  that  a  criminal  trespass  com- 
mitted in  the  most  reprehensible  mode  may 
be  committed  for  an  end  of  no  great  atrocity. 
Thus,  A  may  commit  house-breaking  by 
night  for  the  purpose  of  placing  some  idle 
trick  on  the  inmates  of  a  dwelling.  B  may 
commit  simple  criminal  trespass  by  merely 
entering  another's  field  for  the  purpose  of 
murder  or  gang-robbery.  Here  A  commits 
trespass  in  the  worse  way.  B  commits  tres- 
pass with  th^  worse  object.  In  our  provi- 
sions, we  have  endtovoured  to  combine  the 
aggravating  circumstances  in  such  a  way 
that  each  may  have  its  due  effect  in  settling 
the  punishment.  ^         /;  • 

O/Thf//.  "^^ 

out 


(2.) 


"hu^^rrt. 


^K*^ 


\u. 


878.  Whoever,  Intending  to  tak^  dishonestly  any  m^abjy  property 

of ^Uie pppayinnnf  any  persoH witKoufttiatpersoii'S' T^i^**^  *' 
TTieft.  cgnsejat,  moyes,  that  property  in  order  to  such  taking,  . . 

issard  to  commit  theft  ^  ^^^'^  ^  '^^' 

^  ^   Explanation  /. — A  thing,  so  long  as  it  is  attached  to  the  earth,  not  bcinf  ^^  \>*-^ 
moTeable  property,  is  not  the  subject  of  theft;  but  it  becomes  capable  of  "^^^SL^  tft**«*- 
being  the  subject  of  theft  as  soon  as  it  is  severed* froip  the  earth.  iJiwl^^  e^^  iL 

•  Explanation  2, — A  moving,  effected  by  the  same  act  which  effects  the^^  «v  «o^^. 
severance,  may  be  a  theft.  t4Ays,^^^^^  ^^ 

Explanation  j.— A  person  is  said  to  cause  a  thing  to  move  by  removing  ^       '*'j+Hw<*' 
an  obstacle  which  prevented  it  from  moving,  or  by  separating  it  from  any  other  ^*^  ^<^^i  lU   i 
thing,  as  well  as  by  actually  moving  it.  K*^^w>  ,jy>vv^  ^  „ . 

Explanation  ^.— A  person,  who  by  any  means  causes  an  animal  to  move,  r^  «   * »  ^ 
is  s^d  to  ipove  that  animal,  and  to  move  every  thing  which,  in  conseqotnce  of  ^ 
Lthe  motion  so  caused,  is  moved  by  tha>  animal. 

— '  ^xplanat/dks* — '^^^  consent  mentioned  in  the  definition  may  be  express 
or  implied,  and  may  be  given  either  by  the  person  in  possession,  or  by  any  per- 
son having  for  that  purpose  authority,  either  express  or  implied. 

/Ilusirattons. 

\ 
{aX  A  cjuts  down  a  tree  on  Z's  ground,  with  the  intention  of  dishonestly  taking  the  tree 
out, of  2*s  possession,  without  Z's  consent.     Here,  as  soon  as  A  has  severed  the  tree  in 
order  to  such  taking,  he  has  committed  theft. 


#/ 


fff' 


[     369 


] 


^/<ajlA.\ 


^^'m.    /xy^y^^"^^ 


^V     Cj^iry^i 


'£^ 


'X 


5bc.  37a. j  OFFENCES  AfiAINST^PHOfiEgTV.  [Chap.  XVII 

(5.)  A  puts  a  bait  for  dogs  in  his  pocket,  and  thus  induces  Z's  dog  to  follow  it.  Here, 
if  A^  intention  be  dishonestly  to  take  the  dog  out  of  Z's  possession  Without  Z's  cooseBt, 
A  has  committed  theft  as  soon  as  Z's  dog  has  begun  to  follow  A.  c. 

(r.)  A  meets  a  bullock  carrying  a  box  of  treasure.  He  dpyes  the  buHocH  JB ji^gertaip 
direction,  in  order  that  he  may  dishonestly  take  the  treasure.  As  soon  as  ibe  Mmk be- 
ginS  to  move,  A  has  committed  theft  of  the  treasure. 

{d.)  A.  bgJng  Z's  seryanj.  and  entrusted  by  Z  WJtb  \^^  '^^J^  ?t  S'ff  P^^?  disJiwiwrijr 
runs  away  with  tne  plate,' without  Z's  consent.     A  has  committed  theft. 

(e.)  Z,  going  on  a  journey,  entrusts  his  plate  to  A,  the  keeper  of  a  wareUbose,  tHI  Z 
shall  return.  A  carries  the  plate  to  a  goldsmith,  and  sells  it.  Here  the  plate  was  Mtk. 
Z's  possession.  It  could  not  therefore  be  taken  out  of  Z's  possession,  ana  A  has  ooiOMi^ 
mitted  theft,  though  he  may  have  committed  criminal  breach  of  trust. 

( /. )  A  finds  a  ring  belonging  to  Z  on  a  table  in  the  house  which  Z  occupieSn  Hwe 
the  ring  is  in  Z's  possession,  and  if  A  dishonestly  removes  it,  'A  commits  theft.  . 

(g.)  A  finds  a  ring  lying  on  the  high  road,  not  in  the  possession  of  any  person.  A,  by 
taking  it,  commits  no  theft,  though  he  may  commit  criminal  misappropriation  cl  progcity. 

(A.)  A  sees  a  ring  belonging  to  Z  lying  on  a  table  in  Z's  house.  Not  venturing  tonus* 
appropriate  the  ring  immediately  for  fear  of  search  and  detection,  A  hides  the  nof  ii^a 
place  where  it  is  highly  improbable  that  it  will  ever  be  found  by  Z,  with  the  tiitoattn4rf 
taking  the  ring  from  the  hiding  place,  and  selling  it  when  the  loss  is  forgotten.  H«ttAt 
at  the  time  of  first  moving  the  ring,  commits  theft. 

"^  (t.)  A  delivers  his  watch  to  Z,  a  jeweller,  to  be  regulated.     Z  carries  if  to  his  ibop. 

A,  not  owing  the  jeweller  any  debt  for  which  the  jeweller  might  lawfully  detain  (hft«m 

*   as  a  security,  enters  the  shop  openly,  takes  his  watch  by  force  out  of  Z*s  hand,  andonties 

it  away.     Here  A,  though  he  may  have  committed  criminal  trespass  and  assaiidt^  hat  mtk 

conuftitted  theft,  inasmuch  as  what  he  did  was  not  done  dish8nestl3r.  ^^  # 

•^  (y.)  If  A  owes  money  to  Z  for  repairing  the  watch,  and  if  Z  retains  the  Ikatch  la»- 
fully  as  a  security  for  the  debt,  and  A  takes  the  watch  out  of  Z's  possession  with  the  m- 
tention  of  depriving  Z  of  the  property  as  a  security  for  his  debt,  he\»i9iiaits  tiioft,  bas- 
muph  as  he  takes  it  dishonestly. 

tr  (k.)  Again,  if  A,  having  pawned  his  watch  to  Z,  takes  it  out  of  Z's  possession  witk* 
out  Z's  consent,  not  having  paid  what  he  had  borrowed  on  the  watch,  he  commits  fliieft, 
though  the  watch  is  his  own  property,  inasmuch  as  he  takes  it  dishonestly. 

•^(/.)  A  takes  an  article  belonging  to  Z  out  of  Z's  possession,  without  Z's  conacttt,  with 
the  intention  of  keeping  it  until  he  obtains  money  from  Z  as  a  reward  for  its  coftantioit 
Here  A  takes  dishonestly.    A  has  therefore  committed  theft. 

(m.)  A,  being  on  friendly  terms  with  Z,  goes  into  Z's  library  in  Z's  absence,  aMmS 
away  a  book  without  Z's  express  consent,  for  the  purpose  merely  of  reading  it,  and  nifhrthe 
intention  of  returning  itA  Here  it  is  probable  that  A  may  have  conceived  that  he  had  Z*s/i! 
implied  consent  to  use  a's  book.     If  this  was  A's  impression,  A  has  not  comnullod  tikeft  ^ 

(ft.)  A  asks  charity  from  Z's  wife.    She  gives  A  money,  food,  and  dothes^  «lii^  A 
knows  to  belong  to  Z,  her  husband.      Here  it  is  probable  that  A  may  conceive  that  Z*s .( 
wife  is  authorized  to  give  away  alms.     If  this  was  A's  impression,  A  has  not  comtaftted  ,1 
theft.  ,  •      . 

{0.)  A  is  the  paramour  of  Z's  wife.  She  gives  A  valuable  property  which  A  knows 
to  belocig  to  her  husband  Z,  and  to  be  such  property  as  she  has  not  authopify  fron2  to 
give.     If  A  takes  the  property  dishonestly,  he  commits  theft.  * 

(p.)  A,  in  good  faith,  believing  property  belonging  to  Z  to  be  As  own  propcrW,  takes 
that  property  out  of  B's  possession.  Here,  as  A  does  not  take  dishonestly,  had^es  not 
commit  theft.  «► 

Rulings. 

Fish  in  a  public  river  cannot  be  said  to  be  property  in  the  possession  of  the  persofi 

>.  who  may  have  the  fishery-right,  and  the  infringement  of  that  right  is  not  ihe/i  onder  9.378 

of  the  Penal  Code.    The  accused  were  charged  with  unlawfully  taking  fish  along  withaooe 

eleven  others  in  a  public  river,  the  right  of  fibbing  in  which  had  been  let  out  by  tht  Co* 
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verament  to  the  complainant,  and  the  lower  Court,  amongst  other  oifences,  convicted  them 
of  theft,  criminal  lAsappropriation,  mischief,  criminal  trespass,  and  unlawful  assegnbly. 
Hehi  that  the  conviction  was  wrong,  and  that  no  offence  had  been  committed. — Bhagiram 
Dome  v.  Abar  ^ome,  I.  L.  R.,  15  Cal.  388.    [Norris  and  Ghose,  JJ.    Jan.  24,  1888.] 

A  DUG  up  and  immediately  carried  away,  without  any  authority  or  right,  several  cart- 
loads of  earth,  part  of  unassessed  lands  of  a  village.  Held  that  A  was  not  guilty  of  fheft. 
— Qubbn-Empress  v.^Kotavya,  I.  L.  R.,  10  Mad.  255.  [ColKns,  C.  J.,  and  Kernan  and 
Brandt,  Jj.  ,  Mar.  18,  iSJfy.]     But  see  the  following  ruling : — 

EARTif,  that  is  soil,  and  all  the  component  parts  of  the  soil,  inclusive  of  stones  and 
minerals,  whensevered  from  the  earth  or  land  to  which  it  was  attached,  is  moveable 
property  capable  of  being  the  subject  of  theft.  Whoever  dishonestly  severs  such  earth 
from  the  earth  commits  theft.  Where  a  person  dishonestly  carried  away  100  cart-loads 
of  eartj^  from  the  complainant's  land,  held  that  he  was  guilty  of  theft.  Queen-Empress 
v.  Kcftayya  (I.  L.  R.,  10  Mad.  255)  dissented  from. — Qubbn-Empress  v,  Shivram,  I.  L. 
R.,  15  Bom.  702*    [Bifdwood  and  Parsons,  JJ.     Mar.  24,  1890.] 

The  word  *^bjectJWjy|^ojofthe  Penal  Code  does  not  j  ndbideao  i  mate  objects.  A 
bull  dedicated  ftid  set  at  largeaitlie^i-^^Aa  o^  a  Hindu  in  accordance  witlTrerrgrous  usage 
is  not  an  '^obje^"  within  the  meaning  of  that  section.  Where  such  an  animal  was  killed 
by  certain  Mahomedans  secretly  and  at  night  in  the  presence  of  none  but  Mahomedans 
for  the  sake  of  the  meat  and  value  of  the  skin,  held  that  no  offence  had  been  committed 
ander  s.  295.  Queen-Empress  v.  Imam  Alt  (1.  L.  R.,  10  All.  150)  followed.  Held,  further, 
that  such,  a  bull  is  not  '•  moveable  property  '*  within  the  meaning  of  ss.  378^ and  401,  or 
"property"  within  the  meaning  of  s.  42«i of  the  Penal  Code,  and  conlA  not  therefore  be 
the  snbject  of  theft,  criminal  misappropriation,  or  mischief.  The  fact  that  such  a  bull  re- 
reives  some  attention  from  the  cowherd  of  the  persons  who  set  it  at  liberty,  and  is  daily  fed  < 
hf  him  by  direction  of  his  employers,  and  is  not  used  for  breeding  purposes  without  their  ' 
perans|ion  being  ask^,  is  not  inconsistent  with  a  total  surrender  by  those  who  set  it  at  li- 
oertj  ot  i^l^heir  rights  as  proprietors.  Queen-Empress  v.  Bandhu  (I.  L.  R.,  8  All.  51) 
followed.  Queen-Empress  v.  Nulla  (I.  L.  R.,  11  .Mad.  145)  referred  to  and  commented  on. 
For  the  purpose^f  construing  a  section  of  an  AA,  and  ascertaining  the  intention  of  the 
L^islatare,  tlie  Report  of  the  Indian  Law  Commissioners  or  a  Select  Committee  appoint- 
ed to  consider  a  Bill  may  be  referred  to.  Queen-Empress  v.  KartickChunder  Das  (I.  L.  R.i 
14  Cal.  721)  followed. — Rombsh  Chunder  Sannyal  v.  Hiru  Mondal,  I.  L.  R.,  17  Cal. 
85a.    [Norris  and  Macpherson,  JJ.  Mar.  27  &  April  15,  1890.] 

A  charge  oLUieft  will  Ji^  under  s.  378  of  the  Penal  Code  (Aft  XLV.  of  i860),  even  ' 
whijf  thore  is  no  intention  to^ssume  Entire  dominion  over  the  property  taken,  or  to  re- 
t^.J^pfiClliaii^fftly:  "When' a  person  t&ltes  another  man's  property,  believing,  under  a 
Ji0fjUik4iiJ8SL  and  in  ig^iiorance  of_  law,  that  he  has  g  right  to  take  it,  he  is  not  guilty  * 
of  thof^  because  there  is  ncr3Slio3T!estintent.ion,  even  thou'gh  he  may,  cause  wrongful 
I09  within  the  meaning  of  the  Penal  Code.  The  accused  was  the  brother  of  a  farmer 
or  contractor  of  a  public  ferry  on  the  Tadri  river.  He  seized  a  boat  belonging  to  the 
complainant  while  conveying  passengers  across  the  creek  which  flows  into  the  river  at  a 
point  within  three  miles  from  the  public  ferry.  His  intention  was  apparently  to  compel 
persons  who  had  to  cross  the  creek  to  use  the  ferry  in  the  absence  of  the  complainant's 
boat,  and  thereby  increase  his  brother's  income  derived  from  fees  to  be  paid  by  passen- 
gers crossing  the  creek.  The  accused  had  no  reason  to  believe  that  he  was  justified  in 
Seizing  fhe  "boat.  Held  that  the  accused  was  guilty  of  theft,  though  it  was  not  his  in- 
tention to  convert  the  boat  to  his  own  use,  or  deprive  the  complainant  permanently  of 
its  possession.— Queen- Empress  V.  Nag APP A,  I,  L.  R.,  15  Bom.  344.  [Birdwsod  and 
jardine,  JJ.*  Jan»  27,  1890.]  . 

^79.  Who^vciT  commits  theft  shall  be  punished  with  imprisonment  of  ^"^  M*?i 
„   .*         ,     ^\  cither  description  for  a  term  which  may  extend  to  \Sf^^ 

Punishment  for  theft.  ^^^^  ^.^^^^^  ^^  ^j^j^  ^^^^  ^^  ^^^j^  ^^^^  pISTSiUble. 

Not  comp. 
Charge.  • 

Th^t  you,  on  or  about  the  day  of  ,  at  ,  committed  theft  of 

^,  the  property  of  ,  valued  at  Rs.  ,  and  thereby  committed  an  offence 

pumshable  under  s.  379  of  the  Indian  Penal  Code,  and  within,  &c. 

» 
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Charge  for  Theft  after  a  Previous  Conviction. 

« 

*  I  [name  and  office  of  Magistrate^  &c,']  hereby  charge  you  [name  of  accused  person'^ 
as  follows  \r^  ^ 

That  you,  on  or  about  the        day  of  »  at  ,  eommitted  theffand  theieby 

committed  an  offence  punishable  under  s.  379  of  the  Indian  Penal  Code  and  within  tbe 
cognizance  of  the  Court  of  Session  [or  High  Court,  or  Magistrate,  as  the  case  may  he\. 


And  you  the  said  [name  of  accused"]  stand  further  charged^haS  you,  before  tb* 

mitting  of  the  said  offence,  that  is  to  say,  on  the  day  of  ,  had  be^n  coimcted 

h^  the  [state  Court  by  iphich  conviction  was  had]  at  ,  of  an  offence  punishable  irader 

Ch.  XVII.  of  the  Indian  Penal  Code  with  imprisonment  for  a  term  of  tBfee  years,  fkaX  ii 
to  say,  the  offence  of  house-breaking  by  night  [describe  the  offence  in  the  vords  $ugd  in 
the  section  under  which  the  accused  was  convicted],  which  conviction  is  still  in  full  force 
and  effect,  and  that  you  are  thereby  liable  to  enhanced  punishment  under  s.  75  of  tlto  Indian 
Penal  Code.  «         « 

And  1  hereby  direct  that  you  be  tried,  &c.— Crim.  Pro.  Code  (Act  X.  of  1882),  Sch. 
v.,  Form  XXVIII.  (III.).  •« 

^  The  offence  of  a  person  who  makes  away  with  property  which  has  been  placed  in  his 

charge  and  possession  is  not  theft  but  criminal  breach  of  trust. — In  the  Matter  of  Bha» 
RUT  Chunder  Christian,  i  W.  R.  2.    [Kemp  and  Glover,  JJ.    Aug.  8,  1864.] 

i^  Theft  is  defined  (s.  378)  to  be  a  dishonest  taking  of  any  moveable  property  out  o£ the 
possession  of  any  person  without  that  person's  consent.— Queen  v.  Madaree  Chowkee- 
DAR,  3  W.  R.  2.     [Peacock,  C.  J.,  and  Kemp  and  Glover.  JJ,     Feb.  16,  1865.] 

;  A  PERSON  can  be  convicted  of  abetment  of  theft  under  the  ist  explanation  of  &  107 

ofthe  Penal  Code  only  if  he  either  procures  or  attempts  to  procure  the  commission  of  the 
theft  Mere  subsequent  knowledge  of  the  offence  is  insufficient  .—Queen  w.  9m;4s«iU^ 
DEEN,  2  W.  R.  40.     [Kemp  and  Glover,  JJ.     Mar.  14,  1865.] 

^  The  theft  and  the  taking  and  retention  of  stolen  goods  form  one  «ild«th£  sameoffdice, 

and  cannot  be  punished  separately.— Queen  v,  Sreemunt  Adup,  2  W.  R.  62.  fCaover. 
J.    April  16,  1865.]  »  I  . 

^    *         House-breaking  by  night  and  theft  form  a  single  and  entire  offence,  and  cannot  be 
punished  separately.— Queen  v.  Tonaokoch,  2  W.  R.  62^    [Jackson  and  Glover,  JJ.  April 
,       '9i  '805. J 

^    ffinfiiiuM^  .     "^Bi  IW  "itetlfltBlt."  **  applied  to  a  person  who  does  anything  with  the  intwitioo 

•^w^-o-^-u.  /Rc^^y^^.of  causinir^hmifilgiWdr  wrongful  loss.     Where  the  accused  forcibly  seized  a  woman's 

•  ibullocks  for  something  which  he;r  husband  may  hayp  Qwed  in  hisiiffitime,  hi  wm  ImH  lij 

jlhave  caused  wrongful  loss,  rfnd  therefore  guilty  of  theft.— Queen  v.  Preonath  BAcmjeb, 

*|i  Wyman's  Rev.,  Crim.,  and  Civ.  Rep.,  p.  60;  5  W.  R.  68.     [Jackson,  J.  April  16,  i8«.3 

It  is  illegal  to  convict  prisoners  of  mischief  as  well  as  of  theft,  the  offences  charged 
bemg  that  they  had  cut  down  Government  trees  without  leave,  and  appropriated  them 
—Reg.  1;.  Narayan  Krishna,  2  Bom.  H.  C.  R.  392.  [Couch,  C.J. ,  and  Newton,  J. 
June  27,  1866.]  u:^        I.  »      J  »  f  J 

"  t  *:T"*  prisoner,  acting  bond  fide  in  the  interest  of  his  employers,  and  finding  a  partjr 
of  fishermen  poaching  on  his  master's  fisheries,  took  charge  of  the  nets,  and  rctaSed 
po^sion  of  them,  penditig  the  orders  of  his  employers.  Held  that  the  prisoner  «raa  not 
S!    Se*p  28  iS^r^'' '''  ^''^'''  C"^''''^^«  Holdar.  6  W.  R.79.     [Kemp  and  Markbj. 

Theft  is  the  sequel  of,  and  cannot  be  separated  from,  house-brelking.  A  camoh. 
tive  sentence  of  three  years'  imprisonment  was  held  to  be  illegal*in  such  a  case  -^Hus- 
Si^HUR  Daoudh.  6  W.  R.  92.    [Kemp  and  Markby,  JJ.     Dec.  19,  1866.] 

,^  .,^'^^j^"?'^  P^'^Ptf^y- ?nd  then  destroying  it.  are  but  one  offence,  ws.,  theft-nottwo, 

Ik^  ull'^^'^'^i^^'i'"'  ^^^  ^".^^  '^'^^  *^^  ^^^"^^^^  ^^^  '^^^^'^  theprope;ty  irrecov«ibfe 
should  be  considered  in  awarding punishment.-CROWN  v.  Hamira,  Panj.  Rec.,  Nof^Tof 

NEE  :>ONAR,  7  W.  R.  57.     [Seton-Karr  and  Markby,  JJ.     April.  5,  1867.] 
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[Sec.  3^. 


A  PERSON  acting  under  a  claim  of  right  (however  ill-founded  such  claim  may  be)  is 
not  guilty  of  theft  fly  asserting  it.— Queen  v.  Ram  Churn  Singh,  7  W.  R.57.  [Seton- 
Karrand  Mark^,  JJ.     April  15,  1867.] 

Separate  conviction^nd  sentences  under  ss.  429  and  379,  and  under  ss.  457  and 
380  of  the  Penal  Code,  were  set  aside,  and  the  convictions  under  s.  439  in  the  former  case, 
and  under  s.  457  in  the  latter,  allowed  to  stand. — Queen  v.  Sahrae,  8  W.  R.  31.  [Jack- 
son and  Hobhouse,  J  J.    July  i,  1867.] 

Wher^  a  Court  iindf  that  parties  came  with  a  number  of  armed  men,  and  carried  off 
a  crop,  the. finding  amounts  to  that  of  a  forcible  carrying-ofl  without  the  consent  of  the 
owner.  Even  if  they  took  no  part  in  the  actual  taking,  they  must,  with  reference  to  s.  1 14, 
Penal  Code,  be»eonsidered  guilty  of  the  substantive  offence  under  s.  378. — Queen  v.  Shib 
Chunder  Mundlb,  8  W.  R.  59.    [Kemp  and  Glover,  JJ.    Aug.  5,  1867.] 

A^risoner  who  consented  to  form  one  of  a  party  who  committed  theft,  and  resiled 
from  his  agreement,  b^t  was  present  at  the  commission  of  theft,  does  not  come  within  cl. 
2,  s.  107,  Penal  tode,  and  ought  not  to  have  been  convicted  of  the  theft,  but  of  the  abet- 
ment thereof  under  cl.  3,  s.  107,  and  s.  109,  Penal  Code,  read  together. — Queen  v, 
BooBHUN  ModlHUR.  8  W.  R.  78.    fGlover,  J.    Oct.  30,  1867.] 

Where  loss  is  occasioned  to  a  person  whose  property  has  been  stolen,  it  is  not  illegal 
for  the  trying  Magistrate  to  award  a  portion  of  the  fine  inflicted  on  the  accused  as  amends 
to  the  owner  of  such  property,  although  the  stolen  property  is  recovered  and  restored  to 
the  owner. — Rkg.  v.  Yessappa  bin  Ningappa,  5  Bom.  H.  C.  R.  41.  [Newton,  Offg.  C. 
J.,  and  Tucker,  J.     May  20,  1868.] 

Conviction  and  sentence  by  a  Magistrate  reversed,  as  the  act  of  which  the  accused 
*ere  convicted — taking  pods  (almost  valueless)  from  a  tree  standing  upon  Government 
waste  ground — came  within  the  meaning  of  s.  95  of  the  Penal  Code,  and  did  not,  there- 
fore, amount  to  an  dffence.*-REG,  v.  Kasya  bin  Ravji,  5  Bom.  H.  C.  R.  35.  [NewtOB, 
6%.  CJ.^Ad  Tucker,  J.     May  20, 1868.] 

Where  a  policeman  in  whose  sight  a  theft  was  committed  arrested  the  thief,  and, 
being  himself  vnttiy«  to  take  or  send  the  accused  to  a  Magistrate,  sent  a  report  on  which 
the  Magistrate  issued  a  warrant,  held  that,  under  these  circumstances,  the  accused  was 
legally  brought  before  the  Magistrate. — Reg.  v.  Mahipva  valad  Bomva  Mahar,  5  Bom. 
H,  C.  R.  99.     [Newton  and  Tucker,  JJ.     Sep.  24,  1868.] 


y 


to  be  buried,  he  cannot  be  convicted  of  theft.^PRO.,  Feb.  5, 1869,4  Mad.  H.  C.  R.,  Ap.,  30. 


WiiERE,  in  a  case  in  which  a  prisoner  was  convicted  of  \heft  and  also  of  receiving 
stoljen  property,  the  sentence  passed  was  really  one  for  theft,  the  High  Court  neverthe- 
less refused  to  allow  the  conviction  for  receiving  stolen  property  to  remain  on  the  record 
against  the  accused,  and  reversed  it. — Queen  v.  Sheeb  Chunder  Hareb,  11  W.  R.  I2n. 
[Jackson  and  Hobhouse,  JJ.     Mar.  i,  1869.] 

A  Mahomedan  married  woman  may  be  convicted  of  theft,  or  abetment  of  theft, 
in  respect  of  the  property  of  her  husband. — Reg.  v.  Khatabi,  wife  of  Sheikh  Ismael, 
6  Bom.  Ij.  C.  R.  9.     [Tucker  and  Gibbs,  JJ.     Mar.  4,  1869.] 

LooDUN  was  on  terms  of  intimacy  with  Marwareed,  who  encouraged  his  visits;  and 
when  Loodun's  father  sent  him  away  with  a  view  to  break  up  the  connection,  the^voman 
followed  him»  She  was  brought  back,  and  L^podun  returned  and  renewed  the  intimacy 
with  her.  He  was  prohibited  from  his  father  s  house,  and  carried  away  things  which  he 
gave  to  the  womailk  Loodun  was  convicted  by  the  Magistrate  of  house- trespass  in  order 
to  con^mit  theft,  and  Marwareed  -of  abetment  of  that  offence.  Held  that  her  conviction 
could  not  be  sustained,  as  no  act  subsequent  to  the  commission  of  an  offence  can  be  con- 
strued into  an  abetment. — Crown  v.  Loodun,  Panj.  Rec,  No.  11  of  1869.  ^ 

TjjE- moyiiigjbyj^  same  act  which  effects  the  severance  may  constitute  a  theft.  L/^. 
Thus,  the  cutting  down  of  trees  without  removing  them  may  amount  to  theft. — Pro., 
Oct.  22,  {870^  5  Mad.  H   C.  R.,  Ap.,  36. 

The  prisoner  was  convicted  of  theft  on  his  own  confession.  The  charge  to  which  the 
prisoner  pleaded  did  not  allege  the  taking  out  of  the  possession  of  some  person  dishonest- 
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ly,  and  there  was  no  evidence  of  si 
•  Ocff  28,  1870,  s  Mad.  H.  C.  R.,  A 

^  A  Hindu  woman,  who  remove 
consent,  her  palla  or  stridhan,  canr 
her  in  removing  it  be  convicted  of 
H.^.  R.  II.     iGibbs  and  Melvill, 

The  mere  assertion  of  afaircla 
as  to  right,  is  not  sufficient  to  justif 
to  the  property  must  be  proved  by 
Nanoo  Chowdhrv,  5  W.  R.  47. 

'^  S.  378  of  the  Penal  Code  does 

\^C^*-CL^L^)    one  jqi'^«^-pyAprjg^^'•  takes  into  his 
his  co-prigyuy^r  which  had  previc 
shop,  w  jscotning  out  of  the  Small  ( 
*  shop.    A,  who  had  a  share  in  that 

them  against  the  will  of  K,  saying 
of  theft,  and  convicted  him.  On  re 
grounds:  (1)  that,  when  property 
person's  possession  within  the  mes 
does  not  include  under  the  offence 
his  own  sole  possession  property  b 
been  previously  in  their  joint-poss 
and  that,  if  any  offence  was  com  mi 
IS  W.  R.  5i;6B.L..  R.,  Ap.,  133; 

•     April  15,  1871.] 

A  MRRK  plea  by  an  accused  t 
his  own  property,  unsupported  by 
that  there  is  some  truth  in  the  stat( 
discharged. — Runnoo  Singh  v.  K 
[Bayley  and  Paul,  JJ.    July  11,  18 

A  BOAT  may  be  the  subject  of 
classed  with  houses,  it  does  not  ce? 
Mehar  Dowalia,  16  W.  R.  53.     [ 

Inability  to  prove  a  prescripti 

of  rent  is  quite  distin^  from  the  wj 

son  so  fishing  liable  to  be  brought  u 

•      DuTT  «.  Indro  Jalla,  16  W.  R.  6^ 

"■^  The  carrying-off  of  certain*  bi 
accused  and  the  retention  of  them  in 
to  an  abetment  of  theft  as  defined  i 
SAUD  Banbrjbb,  18  W.  R.  8.     [Ke 

Accused  was  convicted  by  an  / 
were  that  prisoner  was  found  in  posi 
having  no  paddy-land  of  his  own,  I 
the  rice.  Held  that  this  was  such  a 
conviction  must  be  quashed  as  four 
fy  the  inference  of  guilt.  The  mes 
}^9i2*  7  Mad.  H.  C.  R.,  Ap.,  19, 

The  taking  of  fish  in  that  poi 
exists  in  another  person  does  not  f; 
V.  Deno  Nath  Malo,  19  W.  R.  47 

Where  the  accused  caught  fis 
by  the  prosecutor,  it  was  held  they 
of  the  prosecutor  was  infringed,  he. 
Parui  v.  Denonath  Banerj'eb,  2G 

Dishonest  removal  of  salt  natu 
sion  of  an  officer  belonging  to  the  C 
been  legally  appropriate  b>  such  ofl 
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[Sec.  3^. 


appropriated  constitutes  no  offence  either 
or  XXVII.  of  1837,  though,  under  s*7  of 
>rnier,  the  salt  removed  becomes  liable  to 
V.  Mansakg  Bhavsai^c,  10  Bom.  H.  C.  R. 

that  at  the  time  of  the  act  being  don^the 
prosecutor. — Hosseneb  Sheikh  v.  Raj- 
md  Morris,  JJ.     Nov.  18,  1873.] 

(rence  to  Act  VI.  of  1864,  s.  7,  be  passed  on 
,  as  the  former  section  only  provides  for 
eding  three  years. — Queen  Vi  Esan  Chun- 
,  JJ.     Feb.  5,  1874.] 

tolen  from  the  owner  is  generally,  at  best, 
ft  is  so  recent  as  to  make  it  reasonable  to 
person  in  whose  possession  the  property  is 
tealing. — Quben  v.  Porombshur  Ahebr, 
1875.J 

li  the  order  of  a  Deputy  Magistrate,  who, 
1  fined  the  complainant  under  s.  209  of  the        , 
corresponding  with  s.  2^0  of  the  new  Code  oJ>  cr-o  • 
iking  a  frivolous  and  vexatious  complaint. 
Sanyal,  23  W.  R.  17.  [Phearand  Ainslie, 

ttle  is  not  theft  within  the  meaning  of  the 
i  intent  of  subjecting  the  owners  to  addi-     • 

A  Sessions  Judge  has  no  power  to  release 
ending  a  reference  to  the  High  Court  under 
t  X.  of  1882,  8.  438). — Aradhun  Mundul 
over  and  Mitter,  JJ.    June  4,  1875.] 

jeft  cannot,  in  respect  of  the  same  property, 
len  property,  yet  a  person  who  is  acquitted 
rged  with  stealing  it,  may,  in  respect  of  the 
ed  of,  receiving  it,  knowing  it  to  be  stolen  : 
;e  been  acquitted  of  the  charge  of  stealing 
at  any  future  time  on  the  charge  of  receiv- 
QuEEN  V,  Nyaz  Ali,  25  W.  R.  47.   [Kemp 


F  is  illegal«and  improper. — Bichuk  Ahber 
and  Campbell,  JJ.    June  18,  1876.] 

r,  who  is  a  servant  of  Government,  is  pos- 
nest  removal  of  it,  without  payment  of  the 
1  his  actual  consent,  constitutes  theft  with- 
inauthorized  or  fraudulent.— Reg.  v.  Han- 
emball,  JJ.     Feb.  26,  1877.] 

in  of  committing  a  theft  of  the  property  of 
>ent  of  his  master,  and  for  the  purpose  of 
f  out  his  object.  On  the  prosecution  of  A 
I  so  taken  with  the  knowledge  of  the^wner, 
?Id  further  that  it  is  not  necessary  to  an  in- 
1  offence  to  show  that  such  offence  was  ac- 
Nath  Chowdhrv,  I.  L.  R.,  4  Cal.  366  ;  3 
12,  1878.  J 

3,  a  sheet  of  water  five  miles  long  by  twenty 
ther  dunds  had  been  leased  to  a  contractor 
)ond  were  not  in  the  possession  of  any  per- 
therefore,  be  the  subject  of  theft. — Crown 


r, 


und  concealed  with  three  companions  (wh6 
^owaki  Afridis),  all  arjped  to  the  teeth,  in  a  deserted  house  in  Surgul,  Kohat  dibtrict     ^ 
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5Wj.  379.]  OFFENCES  AQAINST  fKOPER^Y.  [Chap.  XVII. 

Some  Government  camels  were  grazing  in  the  village,  and  the  theorvfor  the  prosecution 
was^hat  S  A  and  the  other  accused  came  down  to  steal  these  camels,  or  such  other  pro- 
perty as  they  might  be  able  to  lay  hand  upon.  The  Deputy  Commissioneu:onvicted all  die 
accused  under  ss.  109  and  382,  and  the  Commissioner,  to  whom  the  proceeaings  went  up  for 
confirmation,  altered  the  conviction  to  one  under  s.  393.  Heltf  {by  a  majority  of  the  Court, 
Elsaaie,  J.,  dissenting),  that  the  conviction  could  not  be  sustained.  Per  Smyth,  j. — ^Thc 
mere  assembling  of  a  number  of  persons  together  with  a  general  intention  of  oommittiog 
theft,  and  not  for  the  purpose  of  committing  a  specific  theft  oi^thaft  of  specific  property, 
cannot  be  considered  to  amount  to  the  abetment  of  an  offence  of  theft,  so  as  to  be  pojrisli- 
able  under  ss.  1 16  and  379,  or,  as  in  the  present  case,  under  ss.  116  and  382.  ^*herDiBitst 
be  some  design  to  commit  a  specific  offence  before  a  person  can  be  held  guilty  of  abetnent 
of  such  offence  by  having  conspired  with  others  to  commit  it.  Per  Elsntie,  J.,  contm,-^ 
That  the  case  clearly  came  within  the  meaning  of  the  2nd  clause  of  s.  107,  and  thatfbe 
conviction  was  sustainable.  Per  Plowden,  J. — On  a  charge  of  abetment  of  consgiracy.it 
is  necessary  to  prove,  and  it  ought  therefore  to  be  alleged,  not  only  that  the  persotiOttrged 
engaged  with  one  or  more  other  person  or  persons  in  a  conspiracy  for  tike  commtsskiaof 
an  offence  (specify  the  offence),  but  also  that  some  act  or  illegal  omission  (specify  the  parti* 
cular  act  or  omission)  took  place  in  pursuance  of  that  conspiracy,  and  iift^*der  to  the  ^on- 
mission  of  the  said  offence.  That  in  this  case  the  facts  alleged  were  not  proved  with  saSi- 
cient  certainty  to  justify  a  conviction  ;  as  it  could  not  be  said  positively  that  the  panose 
of  the  accused  was  theft,  or  that  they  came  into  British  territory  in  pursuanceof  a  conspmcr 
to  commit  theft  there.  Held  further  {per  Plowden,  J.). — That  a  charge  against  several 
persons  of  engaging  in  a  conspiracy  to  commit  an  offence  of  a  particular  kind  (as,  fior in- 
stance, theft),  as  opportunity  should  offer,  within  a  determinate  area  (as,  for  instuwe^  a 
village),  would  not  be  bad  as  being  too  vague. — Sher  Ali  v.  Empress,  Panj.  Rec*,  Na  18 
of  1879. 

Where  an  accused  person,  who  had  been  previously  convicted  of  theft  under  &  ^9, 
was  sentenced  to  whipping  in  addition  to  imprisonment  upoh  a  suU^uent  convictiiMi  of 
house-breaking  by  night  with  intent  to  commit  theft  under  s.  457,  and  it  appeared  dut 
theft  was  distinctly  charged  in  the  formal  charges  prepared  by  the  Code,  though  s.  457 
alone  was  cited,  and  it  was  found  that  the  theft  was  completed,  hel^^  fa^  ^he  Full  Beach 
that  the  omission  to  formally  charge  the  accused  with,  and  convict  ffim  of,  theft,  under 
s.  379  or  s.  380,  was  not  a  ground  for  setting  aside  the  sentence  of  whipping  on  the  remtos 
side  of  the  Court,  such  omission  not  having  in  any  way  prejudiced  the  accused  in  fats  de- 
fence.— Empress  v.  R.\dha,  Panj.  Rec.,  No.  14  of  1880. 

A  Hindu,  intending  to  separate  himself  from  his  family,  emigrated  to  Demeraiaasa 
coolie.  After  an  absence  of  thirty  years  he  returned  to  his  family,  bringing  wHh  hsm 
money  and  other  moveable  property  which  he  had  acquired  in  Demerara  by  nnanual  labour 
as  a  coolie.  On  his  return  to  his  family,  he  lived  in  commensality  with  it,  but  he  did  not 
treat  such  property  as  joint  family-property,  but  as  his  own  property.  //if/</that%uch  pro- 
perty was  his  sole  property,  and  his  brother  was  not  a  joint  owner  of  it,  and  coukl  4Ko- 
perly  be  convicted  in  respe£t  of  theft  of  it.  It  is  irregular  to  convict  and  punish  a  person 
for  abetment  of  theft,  and  at  the  same  time  to  convict  and  punish  him  for  receiving  the 
stolen  property. — Empress  v.  Sita  Ram  Rai,  I.  L.  R.,  2  All.  181.  [Straight,  J.  Aug. 
16,  1880.] 

Persons  removing  property  under  the  provisions  of  the  rent-law  relating  to  distraint 
ought  not  to  be  proce^ed  against  under  the  criminal  law,  but  the  parties  aggrieved  bjLa 
wrongful  distraint  should  have  recourse  to  the  remedy  provided  by  Act  VIII.  of  1809 
(B.C.)»r*-SHEiKH  Aghani  V,  Bhagi  Halwai,  8  C.  L.  R.  204.  [Pontifex  and  Field,  JJ. 
Mar.  9,  1881.]  ^  • 

Where  the  plaintiff  in  a  suit  referred  to  arbitration  by  consent,  with  a  view  to  pre- 
vent a  witness  from  referring  to  an  endorsement  on  a  bond  (whichnended  to  shorn  that 
defendant  had  paid  more  than  it  was  alleged  had  been  paid  by  him)('Snatched  up  ^he  bond 
which  was  lying  beside  the  arbitrator,  ran  away,  and  refused  to  produce  it,  held  that  the 
offence  committed  was  not  theft,  but  secreting  a  document  under  s,  204  of  the  Penal  Code. 
— Subramania  Ghanapati  v.  Reg.,  I.  L.  R.,  3  Mad.  261.  [Turner,  C.J.,  and  Mnttnsami 
Ayyar,  J.    Sep.  2,  1881.] 

A  SWAMP,  the  property  of  Government,  having  been  surrounded  with«polke-gujffds 
by  Government  to  prevent  salt  being  removed,  held  that  the  taking  agaipst  the  viH  <^ 
Government,  and  with  the  intention  Si  obtaining  an  unlawful  g^in  ofsalt  which  had  been 
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f  "• 

spoaUneously  produced  on  the  swamp,  was  theft.— Reg.  v  Tamma  Ghantaya,  I.  L.  R., 

4  Mad.  228.     [Turtfer,  C.J.,  and  Kernan,  J.    Oct.  19,  1881.]  •  •  • 

^  Thb  wrongful  taking  of  fish  from  a  creek  is  not  theft. — Reg.  v.  Revu  Pothadu,  I. 
L  R.,  5  fiiad.  390.    [Muttiisami  Ayyar  and  Tarrant,  JJ.    Aug.  5,  1882.] 

Whehb  property  is  in  the  joint-possession  of  two  persons,  as  joint-owners,  and  one  of  v  J^    •  f     *-        * 
tbcmjll^one^ly  removes  it  from  the  possession  of  the  other,  the  removal  constitutes       ^"^  ^  V»!'" 
I  theft,— VilAkikuTTi  #.  C^iYAMU,  I.  L.  R  ,  7  Mad.  557.     [turner,  C.J.,  and  Hutchins,  J.      i*^'  -   ^ 
Aagi  14,  1884.] 

J^/To  constitute  theft  it  is  sufficient  if  property  is  removed,  against  his  wish,  from  the\\ 
fVmtody  of  a  poison  who  has  an  apparent  title,  or  even  a  colour  of  right,  to  such  property,  \  1 
i  H2^^-Emprbss  V,  GuNGARAM  Sanaram,  I.  L.  R.,  9  Bom.  135.  [West  and  Scott,  JJ.  |1 
U  Oct.  3^9,1884.]  1* 

^  Whxre  the  accused  were  found  fishing  without  permission  in  an  enclosed  tank  be- 
loiM^ng  to  the  n^unicipiility  of  the  town  of  Sirsi,  it  was  held  that  they  could  be  convicted 
of  OMfly  as  the  tank  from  which  the  fish  were  taken  was  apparently  an  enclosed  tank,  and 
tfeftih  were,  t^tfrefore,  restrained  of  their  natural  liberty,  and  liable  to  be  taken  at  any 
tiaa  according  to  the  pleasure  of  the  owner,  and  were,  therefore,  subjects  of  theft. — 
QonoNEiiPRESs  V.  Shaikh  Adam  valad  Shaik  Farid,  I.  L.  R.,  10  Bom.  193.  [Birdwood 
aadjwf^ne,  JJ.    Jm  8,  1886.] 

Theft  of  joint  property  may  be  committed  by  a  co-parggj^gpf  he  takes  it  from  joint-  \Jw^         ^ 
pMMSsion,  ana  converts  such  possession  into  separate  possession.    This  was  a  case  refer-  v\^    ' 

radfbrthe  orders  of  the  High  Court  under  s.  438  of  the  Code  of  Criminal  Procedure  ^t^  \J^^ 

(ActX.  ot  1882),  by  the  District  Magistrate.  The  case  was  stated  as  follows:  "  P.  the  ^^  ^  t^j 
accuaed,  a  boy  of  18,  took  a  cart  from  his  father's  mandi,  or  shop,  without  his  father's  fe^/v'V^  »^  '^ 
knowledge,  and  sold  it,  and  appropriated  the  proceeds.    He  admitted  all  this,  but  pleaded,  -^  V^ 

fifst,  t^  he  was  un#ivided«from  his  father,  and  was  a  joint-owner  of  the  cart ;  and,  se-    rv^-f^^^"^ 
Imiky^  i^Si  the  reason  he  took  the  cart  was  that  his  father,  who  was  married  a  second  ^   .  w- 
tine^  does  not  support  either  him  or  his  mother.     He  kept,  he  said,  part  of  the  proceeds,     J^fT  /^0{ 

for  Itis  own  supQor^  and  sent  the  rest  to  his  mother.    The  Second-class  Magistrate  took  ^      •^ 

tbe  accused  p^soif  s  word  for  all  these  allegations,  and  found :    *■  He  seems  to  have  acted     1    J'/JkJLi 
Qoder  a  bond-fide  claim  ol  right,'  and  discharged  him."   Judgment  of  High  Court :    *'  The  Jk^  ^\,     i\j 
Secoad-olass  Magistrate's  judgment  and  order  are  wrong.    Theft  of  joint  property  of  a  ^       f     ^     \r 
fanrily  may  be  committed  by  one  of  the  family,  though  a  co-£arcener^^he  UkMit  Jfj>m .    «      JTV^^^L-'''''^ 

^J*"^-^y^^'Q,"„^"^Q  separaRTpOSgeMli!^.  See  Werrs"CrTininal  RuTiRfes.  pT'iTiTon's. 379.      w^^^^^x-""'^ 
ruil  CUdl!.     1  he  acquittal  is  set  aside,  and  the  Magistrate  is  directed  to  re-try  the  case,        v^^ 
and  to  have  regard  to  the  definition  of  theft  in  s.  378,  Penal  Code,  and  of  the  word,  *  dis-        ^ 
honestly*  in  s.  24." — Queen*Emprbss  v.  Ponnuranjan,  I.  L.  R.,  10  Mad.  186.   [Kernan    , 
and  Muttusami  Ayyar,  JJ.     Mar.  i,  1887.]  • 

^^  A  DUG  Up  and  immediately  carried  away,  without  any  authority  or  right,  several  cart- 
loJk  of  earth,  part  of  unassessed  lands  of  a  village.  Held  that  A  was  not  guilty  of  theft. 
Qi'Bbn-Emprbss  v.  Kotayya,  I.  L.  R.,  10  Mad.  255.  [Collins,  C.J.,  and  Kernan  and 
Brandt,  JJ.    Mar.  18,  1887.] 

A  PERSON  who  has  been  convicted  of  the  offence  of  theft  (an  offence  punishable  under 
ch.  17  of  the  Penal  Code)  does  not,  on  being  convicted  of  an  attempt  to  commit  the  offence 
of  theft,  become^liable  to  the  enhanced  punishment  allowed  by  s.  75  of  the  Penal  Code.— 
9vKEN-?MpftESs  V.  Sricharan  Bauri,  I.  L.  B-,  14  Cal.  357.  [Petheram,  C,J.,  and  Cun- 
oini^m,  J.    Mar.  19,  1887.]  * 

Under  ss.  35  and  235  of  the  Criminal  Procedure  Code,  a  Magistrate  may  legally  pass 
a  separate  sentence  of  two  years'  rigorous  im\)risonment  and  fine  under  each  of  the  ss.  379 
or^and  454  of  t^e  PenafCode  for  house-breaking  in  order  to  the  commission  of  theft — 
amft^t,  the  two  offences  forming  part  of  the  same  transaction,  and  being  tri«ttogether.  • 

In  sncir  a  case,  whei^  the  prisoner  had  been  three  times  previously  convicted,  held  that  • 

the  better  course  would  have  been  to  commit  him  to  the  Court  of  Session  under  ss.  454- 
75  of  the  Code.  But  a  Sessions  Judge  trying  such  a  case  under  s  379  or  s.  380  and  s. 
454  would,  under  no  circumstances,  be  justified  in  passing  a  sentence  of  ten  years'  impri-  ^ 

sooment  under  the  latter  part  of  s.444,  and  of  four  years'  imprisonment  under  s.  380.  The 
latter  p<|^ions  of  ss.  454  and  457  were  framed  to  include  the  cases  of  house-trespassers  • 
and  house-breakers  who  had  not  only  intended  to  commit,  but  had  actually  committed 
thdf.    Queen-Empress  v.  Ajudhia  (I.  L.  R.,  2  All.  644)  and  Queen-Empress  v.  Sakharam 
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Bhau  (I.  L.  Rm  io  Bom.  493)  referred  to. — Queen-Empress  v.  Zor  Singh,  1.  L.  R.,  10 
^  All.  146.     [Straight  and  Brodhurst,  JJ.     Dec.  16,  1887.]  • 

L^^'^'^  Accused  were  charged  with  having  taken  fish from_atankbelongingV>tb« complain- 
ant, and  convicted  of  theft  and  criminal  trespass  un^er  ss.  37^arid447  of  the  PcnalCode, 
It  was  found  that  the  tank  in  question  was  not  enclosed  on  all  sides,  and  was dgj^SSilcfltAr 
the  ^^rfjnw  of  a  neighbouring  channel  \^ch "was  connected  with  flowing  streams  for  its 
supply  of  fish  ;  that  the  fish  were  not  reared  and  preserved  in  the  tank,  and  that  the  oocor- 
rence  complained  of  took  place  at  a  time  when  the  floods  were  hi|fh,  f^nd  the  tank  was  coo- 
nected  with  the  streams,  so  that  the  fish  could  leave  it  at  pleasure.  Held  thattbefisliiveTe 
fer<e  naiura,  and  not  in  '*  the  possession  of"  the  complainant,  and  consequently  iH>oiieiice 
had  been  committed.  Held  further  that,  had  the  fish  been  taken  at  atim»yhen  tbey  iwe 
restrained  of  their  natural  liberty,  and  were  liable  to  be  taken  at  the  pleasure  of  tbetmner 
of  the  tank,  the  conviction  would  have  been  upheld.  The  Meherpore  case  of  1887  (I.  L.R., 
15  Cal.390)  distinguished. — Maya  Ram  Surma  v.  NichalaKatani,  I.L.  R.,  i5G«L402, 
[Norrls  and  Ghose,  JJ.  *  Jan.  24,  1888.] 

Whenever  any  person  causes  a  police-ofiicer  to  arrest  another  person  in  a  presidcacj- 
town,  if  it  appears  to  the  Magistrate  by  whom  the  case  is  heard  that  ther%^as  nosofidcnt-J 
ground  for  causing  such  arrest,  the  Magistrate  may  award  such  compensation,  not  ezceel- 
ing  fifty  rupees,  to  be  paid  by  the  person  so  causing  the  arrest  to  the  pierson  so  arreatedfor 
his  loss  of  time  and  expenses  in  the  matter,  as  the  Magistrate  thinks  fit.  In  such  cases,  if 
more  persons  than  one  are  arrested  or  complained  against,  the  Magistrate  may,  in  tike 
manner,  award  to  each  of  them  such  compensation,  notexceedingfifty  rupees,  as  such  Ma- 
gistrate thinks  fit.  All  compensation  awarded  under  this  section  may  be  recovered  as  if  it 
were  a  fine,  and,  if  it  cannot  be  so  recovered,  the  person  by  whom  it  is  payable  shall  besen- 
tenced  to  simple  imprisonment  for  such  term,  not  exceeding  thirty  days,  as  the  Magistrate 
i  directs,  unless  such  sum  is  sooner  paid.— Crim.  Pro.  Cpde  (Act  X.  of  1882),  s.  ^5^ 

*-''  The  accused,  being  in  ^he  employ  of  Government  in  the  Poft  office  Depytment 
while  assisting  in  the  sorting  of  letters,  secret(ed  two  letters  with  the  intention  qi  baiiding 
them  to  the  deli  very- peon,  and  sharing  with  him  certain  moneys  payable  upon  them. 
He  was  charged  under  the  Post -office  Act,  s.  48.  Held  (i)  that  sipc^t^e  intention  of 
the  accused  was  not  to  prevent  the  delivery  of  the  letters  to  the  addressees,  he  was  jiot 
guilty  of  the  offence  of  secreting  them  within  the  meaning  of  that  section ;  (3)  that  he 
was  guilty  of  the  offence  of  stealing  and  of  fraudulently  misappropriating  the  letters 
within  the  meaning  of  that  section,  and  of  the  offence  of  theft  and  of  attempt  to  comnit 
dishonest  misappropriation  of  property  within  the  meaning  of  the  Penal  Code. — QuEEK- 
Empress  v.  Venkatasami,  I.  L.  R.,  14  Mad.  229.  [Collins,  C  J.,  and  Weir,  J.  Oct  17, 
Nov.  13,  1890] 

•  Certain  crops  which  had  bjen  distrained  for  arrears  of  revenue  were  harvested  and 

removed  by  the  owners  and* occupiers  of  the  land,  who  were  thereupon  charged  with  theft 
The  accused  were  not  the  defaulters,  the  demand  having  been  made  upon  certain  other 
persons  in  whose  name  the  pattas  stood  as  the  registered  proprietors.  The  accused  were 
acquitted.  Held  that  the  acquittal  was  wrong  in  the  absence  of  a  finding  whether  or  not 
the  accused  were  aware  of  the  distraint,  and  dishonestly  removed  the  crops  with  such  know- 
ledge.— Queen-Empress  v.  Ramasami,  I.  L.  R..  16  Mad.  364.  [Muttusami  Ayyar  and 
Parker,  J  J.     Nov'.  30,  1892.] 

C^nbaSie.  ^®*  Whoever  commits  theft  in  any  building,  tent,  or  vessel,  Whith  bail*- 

Warrant.  '        Thef^  in  dwelling-house,    ing,  tent,  Or  vessel,  is  used  as  a  human  dwelling,  or 
Not  bailable.    &c.  for  the  custody  of  property,  shall  be  puaisbed  with 

Not  comp.       imprisonment  of  either  description  for  a  term  which  may  extend  to  seven 
years,  ^a4  shall  also  be  liable  to  fine.  ^ 

^ ^ ■ •  ^ 

•^  A  prisoner  may  be  convicted  of  theft  in  a  building  and  of  house-breaking  6y  night 

with  intent  to  commit  theft,  though,  if  the  Judge  considers  the  punishment  for  the  first  of- 
fence sufficient,  he  need  not  award  any  additional  sentence  for  the  second.— Qu BE  11  ».TiK- 


l^^     punisn; 


coWRKE,  W.  R.,  Sp.,  31.     [Jackson,  J.     May  1 1,  1864.] 

^  Theft,  by  rftn«^^ah[gjc  nf  property  from  the  house  they  were  emplbyed  to  goaid,  is 
punishable  under  s.  380,  and  not  s  409— Queen  v,  Boidonath  Singh.  ^  \y.  R.  ^9. 
[Jackson  and  Glover,  JJ.    June  17,  1865.]  ^X^ 

^  IVC^  (U^  ,  IW  V»1»4  ^l'^  evo^^i^  t^iW^  ^ 
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Accused,  with  intent  to  commit  theft,  entered  at  night  a  dalan,  or  entrance-hall,  sur- 
roaoded  by  a  wall  in  which  there  were  two  door-ways,  but  without  doors,  which  was  used 
jfor  the  custody  of  property.  Held  that  the  dalan  was  a  building  within  the  meaning  of 
jss,  380  and  442,  and  that  a  conviction  under  s.  457  was  therefore  maintainable. — D.\d  v. 
ROWN,*Pafij.  Rec,  No.  10  of  1879. 

Hbld  that,  where,  in  the  course  of  one  and  the  same  transaction,  an  accus^  person 
appears  to  teve  committed  several  acts,  directed  to  one  end  and  object,  which  together 
amount  to  a  more  serious  offence  than  each  5f  them  taken  individually  by  itself  would  con- 
idtate.  although^r  purposes  of  trial  it  may  be  convenient  to  vary  the  form  of  charge,  and 
o  d^ignate,  not  only»the  principal,  but  the  subsidiary  crimes  alleged  to  have  been  com- 
mitted, yet,  in  the  interests  of  simplicity  and  convenience,  it  is  best  to  concentrate  the  con- 
iriction  and  sentence  on  the  gravest  offence  proved.  W here,' therief ore,  a  person  who  broke 
into  a  house  by  night,  and  committed  theft  therein,  was  charged  and  tried  for  offences  under 
5s.  380  and  457  of  the  Penal  Code,  and  was  convicted  of  both  those  offences,  and  punLshed 
for  each  with  rigorous  imprisonment  for  eighteen  months,  the  Court  convicted  him  of  the 
afFence^under  s.  457,  and  sentenced  him  to  rigorous  imprisonment  for  three  years,  and 
acquitted  dim  of  the  offence  under  s.  380. — Kmprkss  v.  Aji'dhia.  I.  L  R  ,  2  All.  644. 
'Straight,  j.     Jaru  19.  1880. 
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The  accused  was  convicted  at  one  trial  by  a  Magistrate  of  the  first  class  of  the  offences 
of  hqiise-breaking  by  night  with  intent  to  commit  theft,  punishable  \inder  s.  457,  and  of 
theft  in  a  dwelling-house,  punishable  under  s.  380  of  the  Penal  Code  (Act  XLV.  of  1860J, 
the  two  offences  being  part  of  the  same  transaction,  the  theft  following  fbe  house-break- 
ing.  The  prisoner  was  sentenced  to  two  years'  rigorous  imprisonment  under*s.  457,  and 
to  six  months'  rigorous  imprisonment  and  a  fine  of  Rs.  100,  or,  io  default  of  pajnent, 
threi  months'  further  rigorous  imprisonment  under  s.  380.  The  District  Magistrate  re- 
ferred the  case  to  the  High  Court,  on  the  ground  that  the  agg^gate  of  punishmeit 
awarded  on  the  two  heads  of  charge  exceed^  the  powers  of  ftie  First- clas^Magistxate 
who  tried  the  case.  The  Sessions  Judge,  to  whom  an  appeal  had  been  prefevced,  was  of 
the  same  opinion,  and  reduced  the  sentence  to  two  years'  rigorous  imprisonment.  HtH 
that,  as  the  accused  committed  two  distinct  offences  which  did  not  "  ^c»nstitute,  when 
combined,  a  different  offence"  punishable  under  any  section  of  the  Penal  Code  (AA  XLV. 
of  i860),  s.  71  of  the  Code  did  not  apply,  and,  as  the  aggregate  punishment  did  not  ex- 
ceed twice  the  amount  of  punishment  which  the  trying  Magistrate  was  competenTto  in- 
flict, the  sentences  were  legal  under  s.  35  of  the  Criminal  Procedure  iTode  ^ct  X.  of  1882). 
Per  Jardine,  J. — The  rules  for  assessment  of  punishment,  contained  in  s.  454  of  the  Cri- 
minal Procedure  Code  of  1S72,  having  been  omitted  in  s.  235  of  the  Criminal  Procedare 
Code  of  1882  must,  now  be  sought  for  in  s*  71  of  the  Penal  Code(Act  XLV.  of  i860) and 
in  s.  35  of  the  Criminal  Procedure  Code  (Act  X.  of  1882). — Queen-Empress  v.  ShakmaIAM 
Bhau,  I.  L.  R.,  10  Bom.  493.     [Bird  wood  and  Jardine,  J  J.     Feb.  1886.] 

Under  ss.  35  and  235  of  the  Criminal  Procedure  Code,  a  Magistrate  may  legally  pass 
a  separate  sentence  of  two  years'  rigorous  imprisonment  and  fine  under  each  of  the  ss.  379 
or  380  and  454  of  the  Penal  Code  for  house-breaking  in  order  to  the  commission  of  theft 
and  theft,  the  two  offences  forming  part  of  the  same  transaction,  and  being  tried  together. 
«,  In  such  a  case,  where  the  prisoner  had  been  three  times  previously  convicted,  A^i^/thatthe 
^  better  course  would  have  been  to  commit  him  to  the  Court  of  Session  under  s%.  454-75  <^ 
the  Code.  But  a  Sessions  Judge  trying  such  a  case  under  s.  37^  or  s.  380  and  s^  454rWODld, 
under  no  circumstances,  be  justified  in  passing  a  sentence  of  ten  years'  imprisonment  uader 
the  latter  part  of  s.  454,  and  of  four  years'  imprisonment  under  s.  380.  The  latter  portions 
of  ss.  454  and  457  were  framed  to  include  the  cases  of  house  trespasserscand  ^ouse-breakers 
who  had  not  only  intended  to  commit,  but  had  actually  committed  theft  Queen-Empress 
v.  Ajudhia  (I.  L.  R.,  2' All.  644)  and  Queen-Empress  v.  Sakharam  Bhau  (I.  L.  R.,  10 Bom. 
493)  referred  to. — Queen-Empress  v.  Zor  SingH,  I.  L.  R.,  10  All.  146.  [Straight  and 
§fodhurst,  JJ.     Dec.  16,  1887.] 

yX       Where  the  accused  stole  a  piece  of  cloth  spread  out  to  dry  on  the  top  of  a  house,  to 
y    which  he  got  access  by  scaling  a  wall,  it  was  held  that  he  had  not  committed  tbef|  in  a 
buildmg,..  hivLaJm^lfrlh^tt.    The  fact  that  the  roof  was  used  for  domestic  purposes  makea 
%  no  difference. — i  Mad.  Jur.  282. 

A  Court  has  no  power  under  s.  395  of  the  Criminal  Procedure  Code  to  r^ise  its 
sentence  of  whipping  by  inflicting  a  fine.  In  cases  where  the  sentence  of  whipping  canAot 
he  carried  out,  all  that  the  Court  can  do  is  either  to  remit  the  whipping  altogether,  or  to 
sentence  the  offender,  in  lieu  of  such  whipping,  or  of  so  much  of  the  sentence  of  whipping 
as  was  not  carried  out,  to  imprisonment,  &c.  The  word  •'  imprisonment,"  in  s.  395  of  the 
Criminal  Procedure  Code  means  a  substantive  sentence  of  imprisonment  and  not  Impri- 
sonment  for  default  in  payment  of  a  fine. — Quern-Empress  v.  Sheodin,  I.  L.  R.,  11  All. 
308.     [Straight,  J.    Jan.  5,  1889.]  ^     .  ^ 

Ct.  of  Ses.,  881.  Whoever,  being  a  clerk  or  servant,  orbeing employed  in  the  capacity 

wT'  ^^ist  Theft,*by  clerk  or  servant,  o^  *  clerk  or  servant,  commits  theft  in  respect  of  any 
w  2nd*class.  ^^  Property  in  possession  of  property  in  the  possession  of  his  master  or  employer, 
Cognizable.     "'*s'®*'-  shall  be  punished  with  ImprisonmAit  of  either  de- 

IS^i^M*Ki      scription  for  a  term  which  may  extend  to  seven  years,  and  ^all  also  beKabIc 

^       A  hired  boatman  does  not  come  within  the  definition  of  a  clerk  or  servant  onder 
^  s.  381  of  the  Penal  Code.    Theft  by  such  a  person  on  board  a  boat  comes  under  s.  380. 

--Queen  v.  Bawool  Manjee,  8  W.  R.  32.    [Kemp  and  Glover,  JJ.    June  2,  1867.] 

^"*  prisoners  were  charged  with  having  stolen  a  sum  of  money  shut  up  in  a  box,  aad 
placed  in  the  police  treasury-buildings,  over  which  they,  as  barkandazes,  were  placid  in 


\ 
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gnaifL    Held  that  the  charge  should  have  been  made  under  s.  381  (theft  by  a  servant^in  ci   I 
inMiOTffn  ^f  propTtty),  and  not  under  s.  409  (criminal  breach  of  trust  by  a  'pu'bTTc*  ser-  \    \        • 

r  ).— Queen  v.  Juggurnath  Sing,  2  W.  R.  55."   [Seton-Karr,  Jackson,  and  Glover, 
April  3.  i8f7.J 

The  crvU  station  at  Rlikot  is  not  part  of  British  India  within  the  meaning  of  Stat..> 
ti  asd^  Vic,  c.  106.  Where  the  accused,  a  subject  o^  a  Mative  State,  committed  iKeft 
atRajkot  Civil  Station,  and  was  found  in  possession  of  the  stolen  property  at  Thana, 
IfUthat,  as  the  offeree  ^as  not  committed  in  British  India,  and  as  the  accused  was  the 
wbject  of  ft  Native  Stete,  the  Sessions  Court  at  Thana  had  no  jurisdiction  to  try  the 
accused  iat  theft  under  s.  381  of  the  Penal  Code.  But  it  was  competent  to  try  him  for 
dishoiiest  retention  of  stolen  property  under  s.  410  of  the  Penal  Code  as  amended  by 
Act  VIII.  of  1^2.— Queen-Empress  v.  Abdul  Latib  valad  Abdul  Rahiman,  I.  L.  R  , 
10  Bom.  186.    [Birdwood  and  Jardine,  J  J.    Nov.  24,  1885.] 

882.  Whoever  commits  theft,  having  made  preparation  for  causing  death,  Ct.  ^l^;^^^ 
Tfceft    after  •preparation,    ^^  ^"''^»  ^''  restraint,  or  fear  of  death,  or  of  hint,  or  vv2fr"ant.   " 
nude  for  cauMn^  death  or    of  restraint,  to  any  person,  in  order  to  the  committing  Not  bailable, 
luut  in  order  to^ffe  commit-    of  such  theft,  or  in  order  to  the  effecting  of  his  escape  Not  comp. 
ttAgoTthe  theft.  ^^^^^  ^^it  committing  of  such  theft,  or  in  order  to  the 

Tetdning  of  property  taken  by  such  theft,  shall  be  punished  with  rigorous  im- 
priMnment  tor  a  term  which  may  extend  to  ten  jears,  and  shall  also  be  liable 
tofifie. 

Illustrations. 
(o^  A  commits  theft  on  property  in  Z's  possession  ;  and,  while  committing  this  theft,  , 
he  has  a  loaded  pistol  under  his  garment,  having  provided  this  pistol  for  the  purpose  of 
bofimg  Z  in  case  Z  should  resist.  A  has  committed  the  offence  defined  in  this  section. 
•  (^rA  jllcks  Z's  pocket,  having  posted  several  of  his  companions  near  him,  in  order 
thaCtliey  Ji4jUm|t(2UiZ^^  should  perceive  what  is  passing,  and  should  resist,  or  should 
attempt  to  apprehend  A.    A  has  committed  the  offence  defined  in  this  section. 

Rulings, 

Every  person,  whether  within  or  without  the  Presidency-towns,  aware  of  the  commis- 
sion of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable  under 
s.  38a  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate  or 
police^fficer  of  such  commission  or  intention.— Crim.  Pro.  Q^e  (Aft  X.  of  1882),  s.  44. 

An  omission  to  give  information  that  a  crime  has  h^en  committed  does  not,  under  s. 
107  of  the  Penal  Code,  amount  to  abetment,  unless  such  omission  involves  a  breach  of  a 
\ep\  obngation.  A  private  individual  is  not  bound  by  any  law  jo  giyeinformation  of  any 
oReaee  whirh  he  has  seen  com mfttjj .-^-^(TS bn  v.  Kh a d i m  Shrikh,  4  B.  L.  1^.7  A.  Cr..  7. 
TaSBnsaulSver,  JJ.     Nov.  23,  1869 ] 

SA,a  resident  of  foreign  territory,  was  found  concealed  with  three  companions  (who 
werejowaki  Afridis),  all  armed  to  the  teeth,  in  a  deseited  house  in  Surgul,  Kohat  district. 
Some  Government  camels  were  grazing  in  the  village,  and  the  theory  for  the  prosecution 
was, that  S  A  and  the  other  accused  came  down  to  steal  these  camels,  or  such  other  pro- 
ptrtjras  they*might  be  able  to  lay  hand  upon.  The  Deputy  Commissioner  convicted  all 
the  accused  under  ss.  109  and  382,  and  the  Commissioner,  to  whom  the  proceedings  went 
op  for  confirmation,  altered  the  conviction  to  one  under  s.  393.  Held  (by  a  majority  of 
the  Court,  Efsmie,  J.,  dissenting)  that  the  conviction  could  not  be  sustained.  Per  Smyth, 
J.— The  mere  assembling  of  a  number  of  persons  together  with  a  general  intention  of  com- 
mtttiDg  theft,  and  not  for  the  purpose  of  committing  a  specific  theft  cr  theft  of  specific  « 

proanty,  cannot  be  considered  to  amount  totheabetmentof  anoffenceof  theft,soastobe 
puBishable  under  ss.  1 16  and  379,  or,  as  in  the  present  case,  under  ss.  1 16  and  382.  There 
must  be  some  design  to  commit  a  specific  offence  before  a  person  can  be  held  guilty  of  abet- 
meat  of  such  offence  by  having  conspired  with  others  to  commit  it.    Per  Elsmie,  J.,  contra,  ^ 

—That  the  case  clearly  caq[ie  within  the  meaning  of  the  2nd  clause  of  s.  1 07,  and  that  the 
cooTiction  was  sustainable.    Per  Plowden,  J. — On  a  charge  of  abetment  of  conspiracy,  it  is  • 
necesBarjpto  prove,  and  it  ought,  therefore,  to  be  alleged,  not  only  that  the  person  charged 
engaged  with  one  or  more  other  person  or  persons  in  a  conspiracy  for  the  commission  of  an 

i  38'   J 
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offence  (specify  the  offence),  butalso  that  some  act  or  illegal  omission  (specify  the partini- 
lar  Set  or  omission)  took  place  in  pursuance  of  that  conspiracy,  and  iif^ftrder  to  the  coounis- 
sion  of  the  said  offence.  That  in  this  case  the  facts  alleged  were  not  prcured  with  sofficieot 
certainty  to  justify  a  conviction,  a^  it  could  not  be  said  positively  that  tire  purpose  o(  the 
accused  was  theft,  or  that  they  came  into  British  territory  in  jJursuance  of  a  consptiBcy  to 
commit  theft  there.  Held  further  {per  Plowden,  J.). — That  a  charge  against  seveciil  fWMa 
of  engaging  in  a  conspiracy  to  commit  an  offence  of  a  particular  kind  (as,  for  titttaooe, 
theft),  as  opportunity  should  offer,  within  a  determinate  area  (as,  (or  instance,  a  villwe}, 
would  not  be  bad  as  being  too  vague. — Sher  Ali  v.  EMPRESS.Tanj.  Rec,  No,  18  oC  1S79. 

Charge. 

That  you,  on  or  about  the  day  of  .at  ,  cofnmiTffed  theft,  baring 

made  preparation  for  causing  death  to  a  person  in  order  to  the  committing  of  such  thrft, 
and  thereby  committed  an  offence  punishable  under  s.  382  of  the  Indian  Penal  (^ode,aai 
within  the  cognizance  of  the  Court  of  Session  [or  High  Court]. 

That  you,  on  or  about  the  day  of  ,  at  ,  t-ommfcted  theft,  barjof 

made  preparation  for  causing  restraint  to  a  person  in  order  to  the  effecting  of  yourcacaff 
after  the  committing  of  such  thefr,  and  thereby  committed  an  offence  ^nishableo&dK 
s.  382  of  the  Indian  Penal  €ode,  and  within  the  cognizance  of  the  Court  of  Sesskm  [«■ 
High  Court]. 

That  you,  on  or  about  the  day  of  ,  at  ,  committed  theft,  having 

made  preparation  far  causing  fear  of  hurt  to  a  person  in  order  to  the  retaining  of  pr0pef^f 
taken  by  such  theft,  and  thereby  committed  an  offence  punishable  under  s.  38a  ot  the  In- 
dian Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session  [or  High  Coort\— 
Crim.  Pro.  Code  (Aa  X.  of  1882),  Sch.  V.,  Form  XXVIII.  (II.). 

lX  ,  r.  C-XL3  O^  Extortion. 

^^^^  883.  Whoeveyntentionally  puts  any  person^ 
*^'^^^         person  or  to  any  other,  an 


Extortion.  _^^J^^^^  duces  the  person  so  put  in  fear*,^^^,, 

^   "person  WrLoSx  or  valuable  security,  or  anything  signed  or  s< 
Tna^Se  qolm^te^^     a  valuable  security,  commits     extortion. 

'      ^''  •        ^^    .  .  Illustrations, 

^         ^     (a)  A  threatens  to  publish  a  defamatory  libel  concerning  Z,  unless  Z  gives  Mm  mc 
.      ney.     He  thus  induces  Z^to  give  him  money.     A  has  committed  extortion. 

(A  ^  A  threatens  Z  that  he  Mil  keep  Z's  child  in  wrongful  confinement,  '•''»»/«;" 
sign  and  deliver  to  A  a  promissory  note  binding  Z  to  pay  certain  moneys  to  A-  Z  s.g« 
and  delivers  the  note.     A  has  committed  extortion . 

(c)  A  threatens  to  send  dub-mcn  to  plough  up  Z's  field,  unless  Z  ""•"f"*^ '!'!'; 
ver  to  B  a  bond  binding  Z  under  a  penalty  to  deliver  certain  produce  to  B.  and  therebj 
induces  Z  to  sign  and  deliver  the  bond.     A  has  committed  extortion . 

(d\  A  bv  putting  Z  in  fear  of  grievous  hurt,  dishonestly  induces  Z  to  sigti  or  affii  h^ 

1  ,A  M.II  naoer  and  deliver  it  to  A.     Z  signs  and  delivers  the  paper  to  A.    He»e,  a^ 

reprer'irsiln^m"  be  converted  into  a  valuable  security,  A  has  comnrft.efl  extodi.. 

Rulings. 

The  making  use  of  real  or  supposed  influence  to  obtain  money  from  *  P«r^J«f'';f| 
.,,      ",  *  .?^_.  jn  ^ase  of  refusal,  of  loss  of  appointment,  is  fxtortion  wrthin  tfce 
mL^lng^s^sS^  tC  Si  C^1:^MEETnWircr&TyMEinVk.,  .8  W.  R.  .2,[K««, 
and  Glover,  JJ.     June  17,  1872.]  ,     .  .  .     ,  -j  v      i-.. 

Where  more  than  one  offence  is  proved  in  respect  of  which  the  aj;p"sed  has  b« 
charged  and  tried,  a  conviction  for  each  such  offence  must  follow,  whether  s.  71  of  Ac 
tC,^  C^e  aoDlies  to  the  case  or  not ;  and  sublect  to  the  previsions  of  s.  7«.  >  "gjap^ 
sentencelust'^be  passed  in  respect  of  each  such  conviction  Under  -  35  of  the  C^«jJ 
ProVeaurrCode  sentences  of  imprisonment  cannot  be  passed  so  as  to  run  coffMWentlJ. 
Tn  a  tr^nor  orfrncesu^d^r  ss  %  and  383  of  the  Penal  Cod.,  committed  in  the-san. 

[      382      ] 
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CuAV.  XVIL]  OFFENCES  AGAINST  PROPERTW  [Sec.  38J 

»  I  • 

transaction,  it  appeared  that,  but  for  personating  a  public  servant,  the  accused  would  not 

have  been  in  a  position  to  commit  the  act  of  extortion  complained  of.    Held  that  the  first 

abd  second  paragraphs  of  s.  71  of  the  Penal  Code  did  not  apply  to  the  case ;  that  the  tfiird  • 

paragraph  also  dii*not  apply,  because  the  words  ''constitute  an  offence"  refer  to  the  de- 

Enitions  of  offences  contain^  in  the  Code,  irrespective  of  the  evidence  whereby  the  acts 

complaiwed  of  are  proved,  and  personating  a  public  servant  as  defined  in  s.  170  was  not 

a  constituent  element  of  extortion  as  defined  in  s.  383  ;  that  in  the  present  case  the  former 

offence  was  completed  before  the  latter  hal  begun  ;  and  that  separate  sentences  for  each 

offence  were,  therefore, •nobillegal.—.QuEEN-EMFRESS  v.  Wazir  Jan,  I.  L.  R.,  10  All.  58. 

[Mahmood,  JT    Sep.  16,  1887.I 

884.  whoever  commits  extortion  shall  be  punished  with  imprisonment  of  Ct.  of  Ses., 

D    •  u      .r    ^  *  _*•  eitherdescripiion  for  aterm  which  may  extend  loihree  ^"^W  ^^"F' 

PuQisnment  for  extortion.  -X^  c  -.l  u   .i_  or  Mag.  of  ist 

years,  or  with  fine,  or  with  both.  or  2nd  class. 

To  amount  to  the  jfFence  of  extortion,  property  must  be  obtained  by  intentionally  Ws^nfr, 
putting  a  person  fn  fear  of  injury,  and  fhpr<>|^jr  d^*'hr»nf>gOy  inducing  him  to  part  with   his  Bailable.       *. 
property.     The  mere  issue  of  hukumnama  (to  collect  statistical  information)  by  a  police-  Not  comp. 
officer  is  no  leg^  ground  for  a  conviction  of  abetment  of  cheating  or  of  extortion. — 
Queen  r.  Meajan,  4  W.  R.  5.     [Kemp  and  Seton-Karr,  JJ.     Sep.  9,  1865.] 

A  CHAUKIDAR  who  obtains  money  from  another  person,  either  by  fraudulent  induce- 
ment or  dishonesty,  or  by  putting  that  person  in  fear  of  injury,  is  punishable  under  s.  417 
of  the  Penal  Code  for  cheating,  or  under  ss.  383  and  384  for  extortion,  but  not  for  crimi- 
nal misappropriation  of  public  money  entrusted  to  him  as  a  public  servant. — Queen  v,  ^^ 
Ramnarain  Chaukidar,  3  W.  R.  32.     [Loch  and  Seton-Karr,  jJ.     Sep.  18,  1865.] 

Under  s.  384,  deliyeiYj^fjh^ropertv  by  the  person  put  in  fear  is  theessei^ceof  the  ^•ffh^^'f^^^^ 
^Jgjig^    Where  the^f^^^V^nvffffWT'tnepersonTntrmmated  passively  allows  nTs  pro*  y^^    fd^^"^^^^ 
ptrty  to^  tsiken  away,  the  ofTence,.is_jiQt  ciUfi£ii£U)>  but  lyftuid  be  robbery,  if  the  threats       C 4^^  ^^,^^2:5?=^^'''''^ 
Bsed  came  ^iyui^he  meaning  of  s.  390. — Queen  ir.  Duleeloo'ddeen "Sheikh,  5  W.  R.  19; 
I  Wyman's  Rev!^iv.,  and  Crim.  Rep.  20.     [Macpherson,  J.     Jan.  30,  1866.] 

•  •  ••  X 

Whbre  a  constable  and  others  enter  a  house,  and  apprehend  certain  persons  as  gam-    -^y^ 
biers,  and  afterwards  release  them  on  payment  of  a  sum  of  money  by  the  latter,  th^  offence 
committed  is  not  house-trespass  and  extortion,  but  taking  a  brib3  as  regards  the  consta- 
ble, and  abetment  of  that  offence  as  regards  the  others. — Govt.  v.  Mahomed  Hossein,  5 
W.  R.  49.     [Norman  and  Campbell,  JJ.     Mar.  5,  1866.]  .->• 

'     It  is  not  necesyarv.  in  a  case  of  extortion  under  the  Penal  Code,  that  the  threat  should  ^^  \ 
be  used,  and  tEe  property  received,  by  one  and  the  same  individual,  nor  that  the  receive^      \^  ^ 
sliould  be  cnarge(i  wUtJabetment,  alihougn  tT^at'mTglit  be  "ddne.'^'KEG.  'v.  Shankar      * 
BuAGB.M^  2  Bom.  hfTC.^  ■  394. "'  [Couch.  C.J.,  and  Warden,  /.     July  12,  1866.] 

\  CONVICTION  of  extortion  by  a  Full-power  Magistrate,  and  an  order  of  a  Sessions 
Jodge  rejecting  an  appeal  therein,  reversed  by  the  High  Court,  as  there  was  no  such/e'ar 
of  injury  as  is  contemplated  by  s.  383  of  the  Penal  Code,  nor  was  the  delivery  of  money 
by  the  complainants  thereby  induced,  nor  dW  it  appear  from  the  evidence  that  the  money 
was  obtained  dishonestly  by  the  prisoner,  who  might  have  demanded  it,  believing  in  good 
faith  that  he  was  entitled  to  it.— -Reg.  v.  Abdul  Kadir  valad  Bala  Abuje,  3  Bom.  H.  C. 
R,4S.     [Gou^h,  C.J.,  and  Warden,  J.     Oct.  31,  1866.] 

WHBRE.accused  extorted  money  by  threatening  to  bring  a  criminal  charge,  it  was  held    i^nX 
that  he  had  committed  extortion,  whether  the  charge  which  he  threatened  to  brirtg  was        "  / 
true  or  false.     Tho^^^yXftLol^  criminal  charge  js^Jjggj^gfniiurywithin  the  meaning  of 
those  words  in  s.  3^  of  the  Penal  Code.     ExtoTnonrna^eequaTTy  committed  whether 
the  charge  threatened  is  true  or  false. — Queen  v.  Mubarruk,  7  W.  R.  28;  3  Wyman's 
Rev.,  Ciy.,  and  Crim.'*F5fp.  19.     [Norman  and  Seton-Karr,  JJ.     Feb.  4,  1867.] 

Where  a  complainant  charged  a  person,  who  was  one  of  the  public  servants  men- 
tioned in  s.  167  of  Act  XXV.  of  1861  (corresponding  with  s.  197  of  Act  X.  of  1882)  with 
committing  acts  which,  if  committed  by  a  private  individual,  would  have  constituted  the 
offence  of  extortion,  it  wa^held  that  it  was  not  illegal  to  treat  the  charge  as  one  of  ex- 
tortion, and  t«>  proceed  to  trial  without  sanction  for  the  prosecution.— Reg.  v.  Pakshram  * 
Keshav,  7  Bom.  H.  C.  R.  61.    [Gibbs  and  Melvill,  JJ.    July  28,  1870.]     ' 

» 
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;cs..  385.389,]  OFFEXCES  AGAINST  PROPERTY  [Chap.  XVil 

The  making  use  of  real  or  supposed  influence  to  obtain  money  from  a  person; 


4^c 

his^will  tender  threat,  in^c^ge  of  refusal,  nMff«t«»  f|f  ;^ppmntmept.  isMxtortton  wit^  tW 
meanin&f  ot  s.  'i»4  o\  ihe  renal  code. — m 


meaning  ot  s.  3S4  oi  ihe  Penal  code. — Meer  Abbas  alivT  Omed  Ali,  18  W.  R.  17* 
[Kemp  and  Glover,  JJ.    June  17,  1872.]  "^ 

The  mere  fact  that  the  offence  of  extortion  under  s.  38^  of  the'  Penal  Code  isoMB- 
mi^ted  in  the  presence  of  the  village-chaukidar,  without  eliciting  any  disapproval  on  Ills 
part,  will  not  render  him  liable  as  an  abettor  of  the  offence. — In  the  Matter  of  Gopal 
Chunder  Sirdar  :  Gopal  Chunder  Sirdar  v.  Foolmoni  Bew4,  I.  L.  R.,  8Cal.  738; 
ilC.  L.  R.  223.     [McDonell  and  Field,  JJ.     April  20,  1882.] 

The  mere  going  about  and  collecting  money,  upon  an  assertion  that  an  Srder  had  is- 
sued to  tax  the  persons  upon  wham  the  demand  was  made,  is  not  extortion,  bat  dMatb^ 
—5  Rev.,  Jud.,  and  Pol.  Jour.  147. 

tLM-%^'  °^  ^^'*  885.  Whoever,  in  order  to  the  committing  of  extortion,  puts  any  person  it 
"^^r' M^.  on'st     Putting  person  in  fear  of     fear,  OT  'attempts  to  put  anyperson  in  fear,  of  any 

d^  2nd  class,  injury  in  order  to  commit  ex-     inj  ury,  shall  be  punished  with  imprisonment  of  dtbcT 

Uncog.  tortion.                                 description  for  a  term  which  may  ext«Qd  to  two  ytn% 

BailSle.'  or  with  fine,  or  with  both. 

*^         1  836.  Whoever  commits  extortion  by  putting  any  person  in  fear  of  deith 

— ^  Unc^^^'*  Extortion  by  putting  a  per-    OF  of  grievous  hurt  to  that  person  or  to  any  flito. 

Warrant.  *****  *"  ^**'  ®*  ^^^^^  ^^  ^"*^'    shall  be  punished  with  imprisonment  of  eiihef  » 

'     Not  bailable.  ®"*  **"*■*•                              scription  for  a  term  which  may  extend  to  tenyetiii 

NotccJmp.  and  shall  also  be  liable  to  fine. 
• 

Ditto.  *  887.  Whoever,  in  order  to  the  cofflTnittijig<rf  eXTUitfaH;  puts,  or  aitcmpu 

tou^/k  Putting  person  in  fcar'^f     to  put,  any  person  in  Tear  oi  deatlTor  of  g«ievta$  hurt 

death  or  of  grievous  hurt,  in     to  that  person  OF  to  any  Other,  shall  b^unftbed  wiA 

order  to  commit  extortion.        imprisonment  pf  either  description  fpra  term  whidi 

,may  extend  to  seven  years,  and  shall  also  be  liable  to  fine.  **     * 


^. 


The  feigning  of  an  attempt  to  commit  suicide  in  order  to  extort  money  is  an  offence 
-  under  s.  387  of  the  Penal  Code. — Reg.  v,  Guzorv,  i  Ind.  Jur ,  N.  S.,  433.    [Peacodc^CJ-, 

^  and  Phear  and  Macpherson,  J  J.     Sep.  8,  1866.] 

Diuo.  888.  Whoever  commits  extortion  by  puttinjarany  person  in  fear  of  an  ac- 

•        Extortion  by  threat  of  ac  jm^^  againstTEatperson  or  any  otber,  ot  HayiDj 

cusation  of  an  offence  punish-    ^minitted  or  attempted  to  commit  any  offeree  pin- 

able  wth  death  or  transporta-     ishable  with  death,  or  with  transportation  for  life  ot 

*'*'"'  *^'  with  imprisonment  for  a  term  which  may  extenH  to 

ten  years,  or^of^aving  attempted  to  induce  any  other  person  totommjt  such 

offence,  shall  be  punished  with  Tmpnsojament  of  either  description  for  a  term 

^  which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine ;  and>  if  theof- 

w-  ^(wvA\>  ^I^A^  fence  be  one  punishable  under  section  377  of  this  Code,  may  be  punished  wiib 

transportaion  for  life.  - — """  •     •  • 

I^  this  section  the  word  **  offence  "  denotes  a  thing  punishable  under  this  Code  or 
under  any  special  or  local  law  as  defined  \t^  this  Code. — S.  40,  Penal  Code.* 

^^y^  The  terror  of  a  criminlffcRarge  Is  a  tear  of  injury  within  the  meting  of  those  woHs 
in  s.  383  of  the  Penal  Codei  Extortion  under  ssj&yn^J^jay  be  equally  eOBUUHM 
whether  the  change  threatene^>^J|m|^QL,£al3S^^^^BW*^rm^BARRUK.  7  W?  R.  28. 
[Norman  and  Seton-Karr,  JJ.     Vek.  4,  liJA^.J 

Ditto.  889.  Whoever,  in  order  to  the  committing  ofextortion.  puts,  or  attempts 

Puttingpersoninfearofac-    to  put,  any  person  in  fear  o^  an  accusation  afS^ 
cusaUonofoffcnce,inorderto    that  person  ,or  any  Other,  of  having  committed,  or 
.4  --4^-»  attempted  to  commit,  an  offence  punishabk  -irWi 

[  384  J 


commit  extortion. 
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Cmp.  XVll.]  OFFENCES  AGAINST  PROPERTY.  [Sbcs.  390, 

doath  or  with  transportation  for  life,  or  with  imprisonment  for  a  term  which 
WAj  extend  to  ten^ears,  shall  be  punished  with  imprisonment  of  either  descrip- 
tion for  a  term^which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine ; 
and,  if  the  offence  be  punishable  under  section  377  of  this  Code,  may  be  pun- 

isbad  with  transportation  for  life. 

• 
In  this  section  the  word  "offence  '*  denotes  a  thing  punishable  under  this  Code,  or 
under  any  special  or  Ictraljaw  as  defined  in  this  Code. — S.  40,  Peftal  Code. 

The  te<ror  of  a  criminal  charp^e  is  a  fear  of  injury  within  the  meaning  of  those  words 
in  s.  aBJonHeTenaTCoHe!  Extortion  under  ss.  3»»' and" 389  may  be  equally  committed 
^■jlfHitr  tht  rhntfr  thrrntrnr;!  be  true  or  false. — Queen  v.  Mobarruk,  7  W.  R.28.  [Nor- 
man and  Seton-Karr,  J  J!     Feb.  4,  1867.] 
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Of  Robbery  and  Dacoity. 

SfiO.  In  aH  robbery  there  is  either  theft  or  ex- 
tortion. 

Theft  is  "  robbery,"  if,  in  order  to  the  committing  of  the  theft,  or  in  com- 
wfc-.  ^u  n  '     Kko  mitting  the  theft,  or  in  carrying  away,  or  attempting 

wften  theft  IS  robbery.  ^^  ^^^^^  ^^^^^^  properly  obtained  by  the  theft,  the 

oiteider,  for  that  endr^luntarily  causes  or  attempts  to  cause  to  any  person 
death,  or  hurt,  or  wrgngfulresiraint,  or  fear  of  instant  death,  or  of  instant  hurt, 
or  of  instant  wrongful  restraint.^  *^" 

Extortion  is  '*  robbery,''  if  the  offender,  at  the  time  of  committing  the  ex-    * 

•Wheri-extoftion  is  •bbery.  '    '""^j""'  '^  'g  tfarpr|?£ngg.QLlbe^graon^^ 

•  ^      and  commits  tnengftortion  by  puttmg  that  person  !n 

fear  nf  igg^flt  death,  of  instant  hurt,  or  of  instant  wrppi^ful  restraint  to  that  S'm^^;^y 
person,  or  to  S(Jm8  other  person,  and,  by  so  putting  in  fear,  induces  tiie  person 
so  put  in  fear  then  and  there  to  deliver  up  the  thing  extorted. 

Explanation, — The  offender  is  said  to  be  present  if  he  is  sufficiently  near 
to  pot  the  other  person  in  fear  of  instant  death,  of  instant  hurt,  or  of  instant 
wrongful  restraint. 

Illustrations, 

(0.)  A  holds  Z  down,  and  fraudulently  takes  Z's  nK>ney  and  jewels  from  Z's  clothes 
without  £'s  consent.  Here  A  has  committed  U^fi^,  and,  in  order  to  the  committing  of  that 
thefi,  has  voluntarily  caused  wronefulrggJjjgjJU  to  Z.    .A  has  therefore  committed  robbery. 

(5.)  A  meets  Z  on  the  high  road,  shows  a  pistol,  and  demands  Z's  purse.  Z,  in  con- 
sequence, surrenders  his  purse.  Here  A  has  exported  the  purse  from  Z  by  putting  him  in 
fear  of  jnff*?"*^  hlllf  ^^^  beine^at  the  time  of  committing  the  extortion  in  his  presence. 
A  has  therefore  committetTrobbery.         • 

(r.)  A  meets  Z  and  Z's  child  on  the  high  road.  A  takes  the  child,  and  threatens  to 
fUng  it  do^n  arprecipice,  unless  Z  deli  vers  his  purse.  Z,  in  consequence,  delivers  his  purse. 
Here  A  has  e^^oil^  the  purse  from  Z,  by  causing  Z  to  be  in  fear  of  iMtanUyy;^  to  the 
chiW  who  13  there  present.     A  has  therefore  committed  robbery  on  Z.  « 

-^^d,)  A 


891.  When  five  or  more  persons  conjointly  commit  or  attempt  to  commit 

,ry^^g^~  a  robbery,  or  where  the  whole  number  of  persons 

'"^'^^SP'lJf;  conjointly  committing  or  attempting  to  commit  a 

robbery,  and  persons  pTesent  and  aiding  such  commission  or  attempt  amount 

to  five  or  more^  every  person  so  commkting,  attempting,  or  aiding,  is  said  to  ' 

^.«».^  [     385     ] 
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S^.  392.]  OFFENCES  AGAINST  PROPERTY.  [Chap.  XVIK 

The  definition  of  dacoity  in  the  Penal  Code  is  so  wide  as  to  extend  to  what  would 
hav^been  treated  as  cases  of  plunder  under  the  old  law. — Queen  v.  I^hoyrat  Ally  Beg, 
3  W.  R.  60.     [Kemp  and  Seton-Karr,  JJ.    Aug.  8,  1865.] 

^  Where  several  Hindus  acting  in  concert  forcibly  removed  an  ox  ami  two  cows  from 

(^'  ^        A  ^^®  possession  of  a  Mahomedan,  not  for  the  purpose  of  casing  "wrongful  gaio"  to 

'S  ^        II  thetpselves,  or  "  wrongful  loss  "  to  the  owner  of  the  cattle,  but  for  the  purpose  of  pretent- 

ing  the  killing  of  the  cows,  held  that  they  could  not  properly  be  convicted  of  dacoity,  bot 

only  of  riot--OuEEN-EMPRESs  v.  Raghunath  Rai,  I.  L.  R^  is  All.  22.     [Tyrrell,  J. 

Aug.6,  i^2o>U  .U  r,    \  ictv-«^t    (  ^(^  ;,_ 

Presy  ^ai  892.  Whoever  commits  robbery  shall  be  punished  with  rjgoroiK  Impri- 

or  Mii.  ot  i'st      Punishment  for  robbery.  ^''TTu^'l  *  L^' r  lY'""^  ^^^  exlei^a  tO  jjaLMa. 

class.  and  shall  also  be  liable  to  fine ;  and,  if  the  robbery 

wS?Mt         ^^  committed  on  the  highway  between  sunset  and  sunrise,  the  imprisOnnent 
Nbt  bailable,    may  be  extended  to  fourteen  years.  •        • 

Not  comp.  ^s:s=s3«Br* 

Charge. — That  you.  on  or  about  the  day  of  ,  at  ••,  robbed  \stait 

the  name"],  and  thereby  committed  an  offence  punishable  under  s.  392  of  the  Indian- Ptaal 
Code,  and  within  the  cognizance  of  the  jCourt  of  Session  [or  High  Court]. — Crim.  Pra 
Code  (Act  X.  of  1882),  Sch.  V.,  Form  XXVIII.  (II.). 

Every  person,  whether  within  or  without  the  Presidency-towns,  aware  cf  the  com- 
mission of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable-onder 
'  *      s.  392  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate  or 
police-officer  of  such  commission  or  intention. — Crim.  Pro. "Code  fA6l  X.  of  1882),  s.44 

A  PER  SON  convicted  of  robbery  or  theft  cannot  be  also  convicted  of  dishonestly  re- 
ceiving in  respect  of  the  same  property.—- Queen  v.  Shfik  ^uddv^i  Ally,  i  W.  it  27. 
[Kemp  and  Glover,  J  J.     Nov.  23,  1864.]  •  .  *         * 

.  -  »  When  stolen  property  is  found  in  the  possession  of  dacoits,  the  offence  of  '*  koowiBgljr 

having  in  possession  is  to  be  considered  as  included  in  the  original  qne^^dacoity,  unlen 
there  are  circumstances  clearly  separating  the  one  crime  from  the  other,  e.  g.^  length  of 
time  or  distance. — Queen  v.  Abdool  Hossein,  i  W.  R.  48.  [Kemp  and  Glover,  JJ.  Dec 
22,  1864.] 

In  a  trial  for  robbery,  it  is  competent  to  the  jury,  if  they  disbelieve  the  evidence  as  to 
the  assault  (1.  e^  as  to  the  circumstances  of  aggravation),  to  bring  in  a  verdict  of  guilty  of 
theft.— Queen  v.  Sakhaut  Sheikh,  2  W.  R.  13.    [Kemp  and  Glover,  JJ    Jan.  23,  i8t^.] 

♦^        'JjBFTwithjijiJgnge^^  A  conviction  under  s.  397  of  the  Penal  Ccj^of 

L/  losing  aocaBtjMwcapoinvnws^ngaged  in  the  commission  of  robbery  or  dacoity  »  equally 
good,  whether  the  number  of  thieves  be  five  or  under. — QuEEN  v.  Dwarka  AhAr,  2  W. 
R.  49.     [GloverTT     Mar.  21,  i»05.J       ^  ,  • 

^  When  persons  are  found  within  six  hours  of  the  commission  of  a  dacoity  with  por- 

tions of  the  plundered  property  in  their  possession,  the  presumption  of  law  is  that  they 
are  part|c:ipat9rs  in  the  dacoitv.'and  not  merely  receivers. — Queen  v.  Cassy  Mcl,  3  W. 
R.  loT  [Glover,  J.     May  6,  1865.] 

\f    ^y^       Where  a  person,  through  fear,  &c.,  offers  no  resistance  to.the  carrying-off  of  his  pro- 
N,  j^^4^    perty,  but  does  not  deliver  any  of  the  property  to  those  who  carry  it  off.  thS  offence  coft- 
.1  'x^'^  mitted  is  robbery,  and  not  extortion. — Queen  v.  Duleelooddeen  Sheikh.  5  W.  R.  19. 

x'tJ^  ^     [^acpnerson,  J.     Jan.  30,  1866.]  ^ 

The  offence  is  robbery  where,  in  comrnitting  theft,  there  is  indubitably  an  intenttop. 
^  seconded  by  an  altfntpt,  4o  cause  hurt. — Queen  v.  Teekai  Bheer,  5  W.  R.  95.     [Jackson 

^^Hr?a>v€r; JJ. -Maj^fls^jjfi^.]  ..^      — ^i*^  - 

^  A  sentence  of  fine  only  is  illegal  in  a  case  of  dacoity.-— Queen  v,  BHOjA,b  W.  R. 

54.     [Norman  and  Seton-Karr,  JJ.     Aug.  13,  1866.] 

Where  persons  are  committed  on  three  separate  and  distin6l  charges  /or  tbiee 
separate  and  distini^t  robberies  committed  on  the  same  night  in  three  different  hcraseS) 
they  must  be  tried  separately  on  each  of  the  thrte  charges.  Remaiks  on  the  irregulari- 
ties in  the  investigation  of  the  present  case.— Queen  v.  Hwaffe  Dom^,  6*W.  K.8^ 
[Loch  and  Markby,  JJ.     Oct.  20,  1866.]  ^ 
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Ch\f,XVII.]  offences  against  property.         [Sbcs.  393,  aft.        /    *• 

•  ^^'"^^^^^^  •  / 

By  the  inflictioa  of  grievous  hurt,  theft  becomes  robbery,  and  all  parties  concerned  \/ 
inlheoffenceareliSletopunishment.— Queen  i'.HusHRUT  Sheikh,  6  W.R.  85.  [boch,  • 

^  Nov.  27.  i8f6.] 

^  /    SQS:  Whoever  attempts  to  commit  robbery  shall  be  punished  with  rigor*  Ct.  qIS^.> 

^i.^      '  •.    .u  ous  imprisonment  for  a  term  which  may  extend  to  ^"^^Sf'  ^^''^ 

AttempttocommU  robbery.     ^^^^^  ^^^^^^  ^^^  ^^^^  ^,^^  j^^  j.^^^,^  ^^  ^ .  ^         ^*        ojMig.  of.st 

/      Every  person,  \i^etiier  within  or  without  the  Presidency-towns,  aware  of  the  com-  J^ni^ablc. 

^mission  oC^  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable  nj  ^TMU^'hl 
Qoder  s.  393  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magis-  Notcorao     ' 
trate  or  pplice«<^cer  of  such  commission  or  intention. — Crim.  Pro.  Code  (Act  X.  of 
i882)»  s.  44-  / 

The  two  offences  of  robbery  and  of  voluntarily  causing  hurt,  when  combined,  are     \/ 
puoishSble  under  s.  394  alone,  and  not  under  ss.  392  and  394. — Queen  v.  Mootkee  Kora, 
2  W.  R.  I.     [Kvnp  awd  Glover,  JJ.    Jan.  2,  1865.] 

S  A,  a  resident  of  foreign  territory,  was  found  concealed  with  three  companions  (who 
were  Jowaki  A#I&is),  all  armed  to  the  teeth,  in  a  deserted  house  in  Surgul,  Kohat  district. 
Some  Government  camels  were  grazing  in  the  village,  and  the  theory  for  the  prosecution 
was  that  S  A  and  the  other  accused  came  down  to  steal  these  camels  or  such  other  pro- 
perty s&  they  might  be  able  to  lay  hand  upon.  The  Deputy  Commissioner  convicted  all 
tlieaeoosed  under  ss.  109  and  382,  and  the  Commissioner,  to  whom  the  proceedings  went 
ap  lor  confirmation,  altered  the  conviction  to  one  under  s.  393.  Held  (by  a  majority  of 
tbe  Court,  Elsmie,  J.,  dissenting)  that  the  conviction  could  not  be  sustained.  Per  Smyth, 
J.— The  mere  assembling  of  a  number  of  persons  together  with  a  general  intention  of  com- 
mitting theft,  and  not  for  the  purpose  of  committing  a  specific  theft  or  theft  of  specific  « 
property,  cannot  be  considered  to  amount  to  the  abetment  of  an  offence  of  theft,  so  as  * 
to  be  punishable  uiwker  ss.  1 16  and  379,  or,  as  in  the  present  case,  under  ss.  1 16  and  382. 
There  in^t*be  some  design  to  commit  a  specific  offence  before  a  person  can  be  held  guilty 
of  abetment  of  such  offence  by  having  conspired  with  others  to  commit  it.  Per  Elsmie, 
\^aimtfa, — Tha^  the  case  clearly  rame  within  the  meaning  of  the  2nd  clause  of  *s^  107, 
and  that  the  •concretion  was  sustainable.  Per  Plowden,  J. — On  a  charge  of  abetment  of 
con^racy,  it  is  necessary  to  prove,  and  it  ought  therefore  to  be  alleged,  not  only  that 
the  person  charged  engaged  with  one  or  more  other  person  'or  persons  in  a  conspiracy 
for  die  commission  of  an  offence  (specify  the  offence),  but  also  that  some  act  or  illegal 
omi^ion  (specify  the  particular  act  or  omission)  took  place  in  pursuance  of  that  con- 
spiracy, and  in  order  to  the  commission  of  the  said  offence.  That,  in  this  case,  the  facts 
alleged  were  not  proved  with  sufficient  certainty  to  justify  a  conviction,  as  it  could  not 
be  said  positively  that  the  purpose  of  the  accused  was  theft,  or  that  they  came  into 
British  territory  in  pursuance  of  a  conspiracy  to  commit  thfft  there.  Held  further  {per 
PlowdeA,  J.). — That  a  charge  against  several  persons  of  engaging  in  a  conspiracy  to 
commit  an  offence  of  a  particular  kind  (as,  for  instance,  theft),  as  opportunity  should 
offer,  within  a  determinate  area  (as,  for  instance,  a  village),  would  not  be  bad  as  being  tOo 
vague.— Shbr  Ali  v.  Empress,  Panj.  Rec,  No.  18  of  1879. 

884.  If  any  person,  in  committing  or  in  attempting  to  commit  robbery,        Ditto. 
Volunurily   causing   hurt    voluntarily  causes  hurt,  such  person,  and  any  other 
yi  commiiiins  robbery.  person  jointly  concerned  in  committing  or  attempt- 

ing to  commit  such  robbery,  shall  be  punished  with  transportation  for  life,  or 
with  rigorous  imprisonment  for  a  term  which  may  extend  to  ten  yeafs,  and 
shall  also  Se  liable  to  fine.  • 

Every  persdR,  whether  within  or  without  the  Presidency-towns,  aware  of  the  com- 
mission of,  or  of  the  intention  of  any  other  persort  to  commit,  any  offence  punishable  under  * 
s.  394  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate  or               / 
police-officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (Aft  X.  of  1882),  s.  44.             ^ 

The  two  offences  of  robbery  and  of  voluntarily  causing  hurt,  when  combined,  are  pun-     \y 
bhable  under  s.  ^qa  alone,  and  i^pt  und^r  ss.  792  and_394. — Quee.n  v.  Mootkee  Kora,  2  • 

W.  R.  I.     [Kemp  and  Glover,  J  J.    Jan.  2,  1865.] 

.Where,  in  a  case  of  robbery  attended  with  death,  there  was  no  intention  of  causing 
death  or  such  bodily  injury  as  was  likely  to  cause  death,  the  conviction  was  altered  from 
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voluntarily  caasing  hurt  in  committing  robbery  to  voluntarily  causine  grievous  hurt  in 
committing  robbery. — Qusbn  v.  Chakor  Haree,  6  W.  R.  i6.  [Kemp  and  Seton-Karr, 
JJ.  June  30,  1866.] 


Ct.  of  Ses. 
Cognizable. 
Warrant. 
Not  bailable. 
Not  comp. 


895.  Whoever  commits  dacolty  shall  be  punished  with  transportatiOQ  for 
Ptfhishment  for  dacoity.         ^'^^*  °^  ^»^^  "^^^^^^  imprisonment  for  a  term  which 


may  extend  to  Jgi]^  years,  and 
to  jfte^  • 


shall  ^Iso  be  liable 


• 


^ 


Charge. — That  you,  on  or  about  the  day  of  ,  at  ,^ommiited 

dacoity,  an  offence  punishable  under  s.  395  of  the  Indian  Penal  Codo^  and  within  the 
cognizance  of  the  Court  of  Session  [or  High  Courtj. — Crim.  Pro.  Code  (Act  X.  of  18S2), 
Sch.  v.,  Form  XXVIII.  (II.). 

Every  person,  whether  witliin  or  without  the  Presidency- towns,  aware  of  the  com- 
mission of,  or  of  the  intention  of  any  other  person  to  commit,  tLny  oifence  ponisbahlc 
under  s.  395  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Mi^s- 
trate  or  police-officer  of  such  commission  or  intention. — Crim.  Pro.  Ci»de  (Act  X.  of 
1882),  s.  4^ 

A  PERSON  convicted  of,  and  sentenced  for,  dacoity  cannot  also  be  convicted  of,  and 
sentenced  for,  receiving  or  retaining  the  stolen  property  thereby  acquired  {dissentUnte 
Loch,  J.). — In  the  Matter  op  Bhyrub  Seal,  W.  R.,  Sp.,  27.  [Loch,  Steer,  and  Gtorer, 
JJ.    Nfaya,  1864.] 

If  a  person  concerned  in  a  dacoity  unintentionally  commits  murder,  he  is  liable  to 
punishment  under  s.  396  of  the  Penal  Code;  but  he  cannot  be  separately  convicted  of 
murder  under  s.  302,  and  of  committing  dacoity  under  s.  395. — Queen  r.  Rughoo,  W. 
.,  Sp.,  30.     [Loch  and  Jackson,  JJ.     May  3,  1864.]  ^  ^ 

Five  men  armed^were  discovered  committing  an  act  of  house-breakingb^i^igftt  Oift 
of  the  parties  was  engaged  in  cutting  a  hole  t)irough  the  wall,  while  the  others  stood  on 
guard.  When  the  alarm  was  given,,  the  neighbours  ran  up,  and  one  of  the  robbers  cut 
down  one  of  the  villagers.  The  robbers  effected  their  escape,  not  hoC«.vet*before  two  of 
them  were  identified,  the  prisoners  in  the  case.  Held  that  the  crime  of  which  the  pri. 
soners  were  guilty  was  house-breaking  by  night,  and  not  dacoity. — Queen  v.  Kewlt 
Rajwar,  W.  R.,  Sp.,  39.    [Loch,  Seton-Karr,  and  Jackson,  JJ.    July  19,  1864.] 

When  stolen  property  is  found  in  the  possession  of  dacoits,  the  offence  of  "know- 
ingly having  in  possession  "  is  to  be  considered  as  included  in  the  original  one  of  dacoity, 
unless  there  are  circumstances  clearly  separating  the  one  crime  from  the  other. /.^., 
length  of  time  or  distance. — Que^n  v.  Abdool  Hossein,  i  W.  R.  48.  [Kemp  and  GloTer, 
JJ.    Dec'  22,  1864.]  *  • 

The  Sessions  Judge  should  record  under  what  section,  or  on  what  g^undsf  be 
orders  a  portion  of  the  fines  inflicted  on  prisoners  convicted  of  dacoity  to  be  nnade  over 
to  the  complainant. — Queen  v.  Bissonath  Mundle,  2  W.  R.  58.  [Jackson,  J.  April  10, 
,1865.] 

When  persons  are  found  within  six  hours  of  the  commission  of  a  dacoity  with  por- 
tions of  the  plundered  property  in  their  possession,  the  presumption  of  the  law  is  that  they 
are  participators  in  the  dacoity,  and  not  merely  receivers. — Queen  v.  Cassv  Mk;L,  3  >%. 
*^    10.     [Glover,  J.     May  6,  1865.] 

Kaowing  of  a  design  to  commit  a  dacoity,  and  voluntarily  concealing  |he  existence 
of  that  design  with  the  knowledge  that  such  concealment  would  facilitate  the  coniinission 
j  of  dacoity,  does  not  amount  to  an  abetment  of  the  dacoity. — Queen  r^HUGROO,4  W.R. 
2.     [Seton-Karr  and  Jackson,  JJ.     Sep.  4,  1865.] 

When  a  prisoner  is  apprehended  eight  days  after  the  commission  of  a  dacolhr  witk 
part  of  the  plunder  in  his  possession,  there  is  as  good  ground  for  charging  him  witSi  the 
dacoity  as  with  having  received  or  retained  with  guilty  knowledge,  and  he  ought  to  be 
charged  in  the  alternative  form. — Queen  v.  Motee  Jolaha,  5  W.  R.  ^.  [Jacksoi,  J 
April  9,  *i866.]  • 

Severe  sentence  of  transportation  for  life,  in  a  case  of  aggravated  dacov^r,  coo- 
firmed  as  required  by  the  state  of  the  district. — Queen  v.  Khooda  So.vthal,  6  W.R. 9^ 
[Seton-Karr,  J.     June  21,  1886.] 
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lariP.  XVII.]  OFFF^NCES  AGAINST^  PROPERTY.  [Sbc.  ^.  •     *. 

j^   A  SENTRNCE  o^ne  only  is  illegal  in  a  case  of  dacoity. — Queen  v.  Bhoja,  6  W.  R.  54. 

Sbrman  and  SetoffKarr,  JJ.    Aug.  13,  1866.]  .  ^  • 

In  a  case  of^acoity,  a  sentence  of  14  years'  transportation  was  held  illegal,  and  reduc- 
|to  ten  years'  transportation  under  s.  395  of  the  Penal  Code. — Queen  v.  Ram  Chand 
^JAH,  6  W.  R.  88.     [Kemp  and  Seton-Karr,  JJ.     Dec.  3,  1866.] 

On  an  application  to  the  High  Court  as  a  Court  of  Revision,  to  discharge  an  ofder 
de  by  a  Sessions  Ju^ge,  under  s.  435,  Criminal  Procedure  Code  (Aft  XXV.  of  1861), 
«rrespondijag  with  s.  438,  new  Code  of  Criminal  Procedure  (Aft  X.  of  1882),  for  the 
OQOimittal  •(  certain  accused  persons  for  trial  on  a  charge  of  dacoity,  held  that,  as  all 
(|iit  was  done  under  a  claim  of  right  in  good  faith  entertained  by  the  accused,  however 
Woneously,  the? Charge  could  not  be  sustained.  The  order  of  the  Sessions  Judge  annul - 
hA.—Ex-parie  Karaka  Nachiar,  3  Mad.  H.  C.  R.  254.     [Collett  and  Ellis,  JJ.  Dec.  17, 

When  a  body  of  men  attack  and  plunder  a  house,  the  mere  fact  of  the  proprietor's 
tetiily  having  bofen  ablft  to  make  their  escape  a  few  minutes  before  the  robbers  forced  an 
Mtrance  does  not  take  that  offence  out  of  the  purview  of  s.  395  of  the  Penal  Code.      It  • 

ia sufficient  foi^lffe  application  of  the  section  that  the  robbers  cause,  or  attempt  to  cause, 
i^fear  of  instant  hurt  or  of  instant  wrongful  restraint. — Queen  v,  Kissoree  Pater,  7  • 

W,  R.  35.     [Glover,  J.     Feb.  19,  1867.]  ^ 

S^i  I  of  the  Penal  Code  does  not  apply  to  a  case  of  dacoity.  Where  a  prisoner  was    ^AM^/S^  /C2 

JteidguiTly  of  an  attempt  at  dacoity  under  that  section,  and  of  causing  grievous  hurt  in _] 

9atAi  attempt  under  s.  397,  and  a  sentence  of  three  years'  rigorous  imprisonment  was  passed 
«M  him,  the  finding  was  amended  by  striking  out  *'  ss.  397  and  511,"  and  substituting  "  s. 
jfllS."-- Queen  v.  Koonee,  7  W.  R.  48.     [Jackson  and  Glover,  JJ.     Mar.  25,  1867.] 

The  evidence  of  an  approver,  for  whose  appearance  at  the  iHal  there  was  not  the  • 
jd^htest  reason,  aqd  the  niere  fact  that  in  the  houses  of  each  of  the  four  prisoners  only 
4lKart^le  ci  the  stolen  property  was  found,  was  held  insufficient,  under  the  circumstances     , 
of  this  cjfte,  where  the  best  witnesses  were  not  examined,  to  support  a  conviction  of  the 

E'soners  on  a  charge  of  dacoity. — Queen  v.  Ram  Sagar,  8  W.  R.  57.  [Loch  and  Seton- 
^r,JJ.    Aug.S*l667.j 

A  sentence  of  14  years'  imprisonment  cannot  be  passed  for  dacoity  under  s.  395  of 
tte  Penal  Code.— Queen  v.  Haroo  Rujwar,  13  W.  R.  27.  [Bayley  and  Glover,  JJ.  Feb. 
14,  1870] 

The  practice  of  dividing  the  fafts  which  constitute  the  parts  of  one  offence  into 
several  minor  offences  condemned  A  person  convicted  of  dacoity  under  s.  395,  Penal 
Code,  canmot  be  convi6led  also  of  dishonestly  receiving  stolen  property  under  s.  411,  or 
of  receiving  stolen  property  transferred  by  commission  of  dacoity  under  s.  412,  when  there 
is  no  evidence  of  the  commission.  Mode  of  treating  the  confession  of  prisoners  as  evi- 
dence in  a  case  of  receiving  stolen  property  pointed  out. — Queen  v,  Shahabut  Sheikh, 
13  V.  R.^2.     [Norman,  Offg.  C  J.,  and  Bayley,  J.     Mar.  8,  1870.] 

Merely  being  seen  getting  on  board  a  boat  with  f«;ur  persons  who  have  on  their  own 
admissions  been  convicted  of  belonging  to  a  gang  of  dacoits,  is  not  sufhcient  evidence 
against  those  so  seen.  To  make  an  admission  of  guilty  knowledge  of  the  means  by  which 
money  supposed  to  have  been  acquired  by  dacoity  was  obtained,  evidence  under  s.  150  of 
the  Cod^  of  Criminal  Procedure  (Act  XXV.  of  186 1),  corresponding  with  s.  26  of  the 
Evidence' Ac\  (I.  of  1872),  it  must  be  shown  that  the  admission  was  antecedent  to  the  dis- 
covery of  the  money. — Queen  v.  Kamal  Fukeer,  17  W.  R.  50.  [Couch,  C.J.,  and  Ainslie, 
J.    April  15,  1872.]  .  ♦ 

In  this  case  the  charge  was  originally  on*  of  dacoity  under  s.  395,  Penal  Code,  and  the 
proceedings  werc^rst  conducted  under  ch.  18  of  the  Code  of  Criminal  Procedure  {A&.  X. 
of  i8j2),  corresponding  with  ch.  22  of  the  new  Code  of  Criminal  Procedure  (A6t  X.  of 
1882);  but  during  th?  progress  of  the  case  the  charge  under  s.  395  was  lost  sight  of,  and  * 

the  accused  were  put  on  their  defence  on  a  charge  of  being  members  of  an  unlawful  as- 
sembly under  s.  143,  Penal  Code,  and  the  proceedings  were  continued  under  ch.  17  of  the 
Procedure  Code  (or  ch.  21  of  the  new  Procedure  Code)  in  a  summary  way.  Held  that,  had 
the  complaint  been  one  ir»der  s.  143,  Penal  Code,  the  Magistrate  could,  under  s.  222,  Code  • 

of  Criraiinal^rocedure  (A6t  X.  of  1872),  corresponding  with  s.  260,  new  Code  of  Criminal^ 
Prepare  (A61  X.  of  1882),  have  tried  it  in  a  summary  manner  under  ch.  17  (or  ch.  21  of*  | 

the  new  Code) ;  but,  as  the  complaint  was  of  a  charge  of  dacoity  under  s.  395,  the  Magis- 
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trate  had  no  jurisdiction  to  try  the  case  in  a  sumnnary  manner,  but  shotfla  have  i   ^ 
intob  it  in  a  regular  manner  under  ch.  18  (or  ch.  22  of  the  new  C%e). — DwABUWJii 
MozooMDAR  V,  Nalu  Dass,  21  W.  R.  89.     [Kemp  and  Birch,  JJ.     April  20,  18/4} 
A  AND  B  were  committed  for  trial ;  the  former  for  dacoit^  under  s.  395  of  tWF 
Code,  and  the  latter  under  s,  41^2  for  receiving  stolen  property,  knowing  it  to  hk% 
A  made  two  confessions,  and  in  both  he  stated  he  had  handed  over  to  B  some  pjoe 
gold  and  silver  stolen  at  the  dacoity.     When  B  was  arrested,  a  gold  ring  and  %{ 
wristlet  were  found  in  his  possession.     At  the  trial,  A  pIeaded«guRty,  and  B  cUNiiiil 
be  tried.     A  goldsmith  deposed  that  he  had  made  the  ring  and  wristlet  fbundwitil 
out  of  pieces  of  gold  and  silver  given  to  him  for  the  purpose  by  B    On  this  evideitt)^ 
on  the  confessions  made  by  A,  the  Sessions  Jud^e  convidled  B.     On  apf>^al  to  tli^I" 
Court,  held  that,  A  and  B  not  having  been  tried  jointly  for  the  same  offence,  the  {A 
sion  of  A  was  inadmissible  as  evidence  against  B.     There  was,  therefore,  no  evidMcel 
the  identity  of  the  goods  stolen  at  the  dacoity  with  those  found  in  B's  possession, ^lA  T 
case  against  him  failed.     Conviftion  quashed. — Empress  v.  Bala  Patel,  I.  L.  R ,  f  f 
•  6^.    [Westropp,  C.J.,  and  Melvill,  J.     April  7,  1880.J  *         • 

»  •  jty  Where  a  large  body  of  Hindus,  acting  in  concert,  and  apparently  lyider  theinfti 

*l   ^J^'^'^^*^^^^^    of  religious  feeling,  attacked  certain  Mahomedans  who  were  driving  cattle  along*] 
^,  V*^     ojnfi**        lie  road,  and  forcibly  deprived  them  of  the  possession  of  such  cattle  under  circum^ 
rvJ^yX**^^  which  did  not  indicate  any  intention  of  subsequently  restoring  such  cattle  to  their  I 

^'^^  owners,  held  that  the  offence  of  which  the  Hmdus  were  guilty  was  dacoity  under  9.^ 

of  the  Penal  Code,  and  not  merely  riot. — Queen-Empress  v.  Ram  Baran,  I.  L.  R.;A5^ 
299.     [Edge,  C.J.  and  Barkitt  and  Aikman,  JJ.     July  14,  1893.] 

Ct.  of  Ses.   r.      ..    398.  If  A^v  Qpft-Of  ^"i^  OX  more  persons  who  are  conjointly  comi 

Cognizable.  ii^^-^^-*v.^2^r»:  ^*^T»'****-HOdacoity  commits  murder  in  so  committing  i- 
Warrant.  Dacoity  with  murder.  -y  '  c  .u  A  i_   n   1  •  i^-a 

Not  bailable.  every  one  of  those  persons -shall -fee  punislMjl 

Not  comp.   *    death,  or  transportation  for  life,  or  rigorous  imprisonment  for  a  teMn  ^ 

may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

t^*  • 

Every  person,  whether  within  or  without  the  Presidency-towns,  aware  of  tlic 
mission  of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punbhalliB 
der  s.  396  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  M 
or  police.officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (A61  X, 
s.  44. 

If  the  act  by  which  death  is  caused  does  not  in  itself  constitute  the  crime  of  ni^ider,  | 
it  does  not  constitute  murder,  because  it  is  coupl^  with  dacoity. — Qubkn  v,  RamCO0VAK 
Chung,  i  Ind.  Jur.,  O.  S.,  y»8.    {Steer,  Seton-Karr,  and  Jackson,  JJ.    Nov.  17,  iStfa.] 

If  a  person  concerned  in  a  dacoity  unintentionally  commits  murder,  he  is  lial^Ifto 
punishment  under  s.  396  of  the  Penal  Code,  but  he  cannot  be  separately  conviftfcd«f  mur- 
der under  s.  302,  and  of  committing  dacoity  under  s>  395. — Queen  «.  Rughoo,  W.  R. 
Sp.,  30.     [Loch  and  Jackson,  JJ.     May  3,  1864.] 

The  case  of  a  prisoner  who,  after  having  committed  dacoity  attended  with  iMrder, 
absconded  to  Bhootan.  On  the  annexation  of  the  Bhootan  Dooars  by  the  BritiiA  Go- 
vernment, he  was  arrested,  and,  after  convi6tion,  was  sentenced  to  transport^ticui  ftwlifc. 
— Queen  v.  Roopa,  2  W.  R.  49.     [Glover,  J.     Mar.  21,  1865.] 

Ditto.  8S&7.  If,  at  the  lime  of  committing  robbery  or  dacoity,  the  oflPender  tises 

>^        Robbery  or  dacoity,  wi^Ju  ^"y  deadly  weapon.  Of  causes  grievgus  hurt  U>  any 

I  ^       attempt'  to  cause  death  or    person.  Or  attempts  to  cause  death  or  grievous  hmt 

W^  grievous  nurt.  to  any  person,  the  imprisonmentf  with  whick*wch 

offender  shall  be  punished  shall  not  be  less  than  seven  years.   —  3>u,4^»ri>iv^ 


Every  person,  whether  within  or  without  the  Presidency-towns,  aware  of  the  com* 

mission  of,  or  of  the  intention  of  any  other  person  to  commh,  any  offence  puiiiifcil|'« 

.under  s.  397  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  H^* 

trate  or  police-officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (A6t  X*  ^' 

1882),  s.  44. 
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^^BFT  with  violence  is  robbery.     A  conviction  under  s.  397  of  the  Penal  C( 
"■   food,  whgthv  the  number  of  thieves  be  five  or  under. — Queen  v.  Dwarka  Ahebr. 

49.    [Glo^PerTj:    Mar.  21,  185^: J ' 

^  51 1  of  th#  Penal  Code  does  not  apply  to  a  case  of  dacoity.     Where  a  prisoner  was 

nilgullty'of  an  attempt  at  dacoity  under  that  section,  and  of  causing  grievous  hurt  in 

"  attempt  under  s.  397,  and  a  sentence  of  three  years'  rigorous  imprisonment  was 

Ion  him,  the^finding  was  amended  by  striking  out  *•  ss.  397  and  511,"  and  substiftit- 

.*«-  395-"— Queen  %  Koonee,  7  W.  R.  48.     [Jackson  and  Glover,  JJ.     Mar.  25, 1867.] 

I'VxDKK  «  397,  it  is  only  the  offender  actually  causing  grievous  hurt  who  is  liable  to 
1  punishment.— Mad.  H.'C.  Rul.,  Mar  18,  1868. 

If,  ^1  the  time  of  attempting  to  commit  robbery  or  dacoity,  the  of-  ct.  of  Ses. 
)  commit  robbery    fender  IS  armed  with  any  deadly  weapon,  the  impri-  Cognizable, 
sonment  with  which  such  offender  shall  be  punished  v^YSjUhi 
§hall  not  be  less  than  seven  years,  ^n    *'  *    •  Notcomp. 

'  EvBRY  person,  whether  within  or  without  the  Presidency-towns,  aware  of  the  com-  * 

"  Ml  of,  or  •f^the  intention  of  any  other  person  to  commit,  any  offence  punishable 
f  s.  398  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Msigistrate 
Hce-officcr  of  such  commission  or  intention. — Crim.  Pro.  Code  (A61  X.  of  1882), 


hen  armed  with 
f  weapon. 


Whoever  makes  any  preparation  for  committing  dacoity  shall  be 
Dg  preparation tocom.  Punished  With  rigorous  imprisonment  for  a  term 
-^-  which  may  extend  to  ten  years,  and  shall  also  be 

liable  to  fine. 

Every  person^hether  within  or  without  the  Presidency-towns,  aware  of  the  com- 
""on^of,  w  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable 
_  •  s.  3Ji9  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate 
f^Uce-officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (Act  X.  of  1882), 

'  \_ •  \^^_,^ , 

Under  the^enal  Code,  preparation  to  comniit  an  offence  is  punishable  only  whei 


Ditto. 


S  preparation  was  to  com mira-- , . , ,_.     — ^ 

'        >-breakin|^  or*roBfery;ls'not  an  offence^^^j^gr.  >«.  Shkra  3  Panj. 


tnce.  suci] 
Rpc.  43- 


400.  Whoever,  at  any  time  after  the  passing  of  this  Act,  shall  belong  to 

ftislmient  for  belonging  to    a  gang  of  persons  associated  for  the  purpose  of 

ofdacoits.  habitually  committing  dacoity,  shall  be  punished 

tngisportation  for  life,  or  with  rigorous  impHsonment  for  a  term  which 

extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

Mer^Cv  being  seen  getting  on  board  a  boat  with  four  persons  who  have  on  their  own 

lissions  been  convicted  of  belonging  to  a  gang  of  dacoits,  is  not  sufficient  evidence 

those  so  seen.    To  make  an  admission  of  guilty  knowledge  of  the  means  by  which 

ly  supposed  to  have  been  acquired  by  dacoity  was  obtained,  evidence  under  s.  26  of 
I.  of  1872,  it  must  be  shown  that  the  admission  was  antecedent  to  the  discovery  of  the 

jy, — Queen  v,  Kamal  Fukeer,  17  W.  R.  50.     [Couch,  C.J.,  and  Ainslie,  J.    April 

i872.r  • 

It  is  necessary,  in  order  to  establish  a  charge  under  s  400,  Penal  Code,  that  the 
fiosecution  yhould  make  out  that  there  existed  as  the  time  specified  a  gang  of  persons  as- 
iociated  together  for  the  purpose  of  habitualfy  committing  dacoity,  and  that  the  accused 
ffBs  one  of  the  ga%. — Queen  v.  Mooktaram  Sirdar,  23  W.  R.  18.  [Phear  and  Ainslie, 
J|.   J^n.  13.  1875.1    ^  . 

^  401.  Whoever,  at  any  time  after  the  passing  of  this  Act,  sha)l  belong  to 
fnntshmentfor  belonging  to  any  wandering  or  other  gang  of  persons  assoc^ted 
ftttto^ring  gang  of  thieves,  for  the  purgose  of  l^itually  committing  theft  or 
lobwrjr,  and  not  bein^a  gang  of  th^ugs  or  'flTOJits,  shall  be  punished  with 
|%orous  imprisonment  for  a  term  wlii^may  extend  to  seven  years,  and  shall . 
TOO*  be  liable  to  fine. 

L   .3W    ] 


Ditto. 


Ditto. 
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\  '     •  #  • 

It  is  an  offence  under  s.  401  to  belong  to  any  wanderiog  or  other  gang  of  persons  as- 
sociated for  the  purpose  of  habitually  committing  theft  or  robbery,  ^t  it  is  not  suffideot 
to  ^pport  a  conviction  under  that  section,  that  the  accused  should  be  proved  to  be  sim- 
ply a  member  of  a  robber-tribe  ;  it  «hould  also  be  shown  that  he  actua^  consorted  with 
persons  who  were  themselves  associated  for  the  purpose  of  habitually  committing  tMt  or 
robbery. — Peera  v.  Crown,  Panj.  Rec,  No.  37  of  1869. 

*  In  the  trial  of  prisoners  for  the  offence  of  belonging  to  a  gang  of  persons  assoatted 
for  the  purpose  of  habitually  committing  theft  or  robbery  (s.  4oi,^enal  Code),  die  J«%e 
should,  in  his  charge,  put  clearly  to  the  jury  (i)  the  necessity  9i  Rr^fij  gf  jn wiatitTB ;  (1) 
the  need  of  proving  that  that  a«i§^riafrinn  wa«s  fpr  [h^  purposejaLSakltaal  thjfc  and  t&it 

the  habit  is  to  be  prnvi*d  hy  an  ^ggrftg^ff,  pf  agLs  ^r-/>i' r/»  SHRIR^^M  VeNKATASAMI,  6 

H.  C.  R.  120.     [HoUoway  an<i  Kindersley,  JJ.     Feb.  21,  1871  ]        *     •• 


To  sustain  a  conviction  on  a  eharge  under  s.  401,  there  must  be  (1st)  proof  oC 
ciation,  and  (2nd)  proof  that  the  association  was  for  the  purpose  of  habitual  t2]p^  tod 
that  habit  should  be  proved  by  an  aggregate  of  acts.     Where,  therefore,  the  accused  ««c 
arrested  together  in  one  village, and  theie  way  nn  dniiht  tiwit  eacl>  of  the  accused  had  ii^ 
*  dividually  committed  theft  or  robbery,  but  it  was  not  shown  that  there  had  been  asy 

association  among  the  accused  for  the  purpose  of  committing  theft  or  fo^bery ,  mvcii  len 
for  the  purpose  of  habitually  committing  such  offences,  held  that  the  conviction  ender 
s.  401  was  not  sustainable. — Afridi  v.  Empress,  Panj.  Rec.,  No.  9  of  1880.     • 

Ct.  of  Ses.  402.  Whoever,  at  any  time  after  the  passing  of  this  Act,  shall  be  one 

Wwran?*'  X  AssembUng  for  purpose  of    of  five  or  more  persons  assembled  for  the  purpose 
Not  bailabl^  ^cdWMIttlBg  fecbity,  of  committing  dacoity,  shall  be  punished  wiUi  rigor- 

Not  comp.        oos  imprisonment  for  a  term  which  may  extend  to  seven  years,  and  shall  also 
•    be  liable  to  fine. 

Every  person,  whether  within  or  without  the  Presidency- towei»,  aware  of  the  com- 
mission of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  {Aqisfiableira- 
der  s.  402  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  BlagbtnSe 
or  police-officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (A^X.  of  1882),  &  41, 

Case  of  an  unlawful  assembly,  the  members  of  which  were  heldguilty  of  an  ofieoce 
under  s.  402  of  the  Penal  Code  on  their  own  admission  that  they  not  only  knewtliattiM 
-  assembly  was  an  assembly  for  the  purpose  of  committing  dacoity,  but  also  that  ^  tbe 
persons  (includiiig  themselves)  constituting  the  assembly  lived  on  the  proceeds  of  dacoity, 
and  had  no  other  means  of  living. — Queen  v,  Kendra  Kamar,  7  W.  R.  61.  [Holiboase, 
J.     April  30,  1867  ] 


-V- 


Any  Mag. 
Uncog. 
Warrant. 
Bailable. 
Not  corop. 


X 


.K---^'^ 


Ay 


p^V^'N'^ 


Of  Criwinax  Misappropriation  of  Propekty.  , 

408.  Whoever  dishonestly  misappropriates  or  f^pvirrg  tn  \\\s^  f\wn^y^ 

Dishonest  misappropriation      any    JJ^fjjigjjj^^jojgDgf^ ,    shall    be    punishcd   With 

of  property.  imprisonment  ot  either  description  for  a  term  wbicb 

may  extend  to  two  years,  or  with  fine,  or  with  both. 

Illustrations, 
(a.)  A  takes  property  belonging  to  Z  out  of  Z's  possession,  in  good  faith  believing, 
at  the  time  when  he  takes  k,  that  the  property  belongs  to  himself.     A  is  not  gnilty  of 
theft  ;4)ut  if  A,  after  discovering  his  mistake,  dishonestly  appropriates  the  property  to  his 
own  use,  he  is  guilty  of  an  offence  under  tMs  section. 

(b.)  A,  being  on  friendly  terms  with  Z,  goes  into  Z's  library  in  Zl absence,  aadtaios 
away  a  book  without  Z's  express  consent.  Here,  if  A  was  undef  \^e  impression^  Aat  he 
had  Z's  implied  consent  to  take  the  book  for  the  purpose  of  reading  it,  A  has  QOl  com- 
mitted* theft.  But,  ii  A  afterwards  sells  the  book  for  his,  own  benefit,  he  is  guilty  of  an 
offence  under  this  section.  '  — ^— • 

possession, 
mest^mis* 


A^ 


{c.)  A  and  B  being  joint-owners  of  a  horse,  A  takes  the  torse  out  of  B's  , 
intending  to  use  it.     Here,  as  A  has  a  right  to  use  the  horse,  he  does  not  dishonest^f  ml 
appropriate  it.     But  if  A  sells  the  horse,  and  appropriates  the  whole  proce^  &  litt  oe-, 
use.  he  is  guilty  of  an  offence  under  this  section.  ^  ^v.^nUv.^ft/>--^  TS^T 


^^. 
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OFFENCES  AGAINST  PROPERTY. 


[Sbc.  403. 

Rulings. 

A  PERSON  was^nvicted  and  sentenced  under  s.  4x1  of  the  Penal  Code  for  dishoBest-i^^ 
Irrteeiying  a  buU,  knowing  the  same  to  have  been  criminally  misappropriated.     It  was 
imtA  that,  at  tifb  time  of  the  alleged  misappropriation,  the  bull  had  bieen  set  at  large  by 
MM  Hindi!,  in  accordance«with  Hindu  religious  usage,  at  the  time  of  performing  funeral       >•  ^ 
cerenonies.     Held  that  th^  bi^l  wy  not,  at  the  time  of  the  alleged  misappropriation,     y\juV  * 
^"  within  the  meaning  of  tne  Penal  Code,  inasmuch  as,  not  only  was  it  not*the 


MmSoP^^wnership  \^  any  personV^ut  fhe  original  owner  had  surrendered  all  his  rights 
IS  m^  propaetor ;  that  ir  was  therefore  nullius  pro^rietas,  and  incapable  of  h 


iwbg  eommitted  in  respect  of  it ;  and  that  tKe  conviction  must  be  set  aside.— Queen- 
»ttw#.  Bandhu,  I.  L.  R.,8  All.  SI.    [Straight,  J.    Dec.  7,  1885.] 

R  WAS  a  Government  servant,  whose  duty  it  was  to  receive  certain*moneys,  and  to  pay 
then  tsto  the  treasury  on  receipt.  He  admitted  that  he  had  retained  two  sums  of  money 
Jb  kit  {ipssession  for  several  months,  when  fearing  detection  he  paid  them  into  the  trea- 
SBrytWaktog  a  false  entry  at  the  time  in  his  books  with  a  view  to  avert  suspicion.  His 
oplmatiofli  as  t<Phis  rftson  for  retaining  the  money  was  not  credited  by  the  Magistrate, 
who  convicted  him  of  criminal  misappropriation  under  s.  403  of  the  Penal  Code.  Held 
Uttt  the  convi«tfbn  was  right.— Queen-Empress  v.  Ramakrishna,  I.  L.  R.,  12  Mad.  49. 
[Wifti«son  and  Shephard,  JJ.     Sep  li,  1888.] 

Explanaiion  r, — A  dishonest  misappropriation  for  a  time  only  is  a  mis- 
appffopriation  within  the  meaning  of  this  section. 

llluslralion, 

A  finds  a  Go^rernment  promissory  note  belonging  to  Z,  bearing  a  blank  endorsement. 
A,  knowing  that  the  note  belongs  to  Z,  pledges  it  with  a  banker  as  a  security  for  a  loan, 
totending  at  a  future  time  to  restore  it  to  Z.    A  has  committed  an  offence  under  this    * 
seftioo.  «^ 

Explanaiion  2. — A  person  who  finds  property  not  in  the  possession  of  any  i 
other  person,  and  takes  such  property  for  the  purpose  of  protecting  it  for,  or 
of  restoring  yk  fo^ihe  owner,  does  not  take  or  misappropriate  it  dishonestly,  and 
is  not  guilty  of  an  offence ;  but  he  is  guilty  of  the  offence  above  defined  if  he 
appropriates  it  to  his  own  use,  when  he  knows  or  has  the  means  of  discovering 
the  owner,  or  before  he  has  used  reasonable  means  to  discover  and  give  notice 
to  ifae  owner,  and  has  kept  the  property  a  reasonable  time  to  enable  the  owner 
to  claim  it. 

What  are  reasonable  means,  or  what  a  reasonable  time,  in  such  a  case,  is  « 
a  question  of  fad. 

*  It  i^ot  necessary  that  the  finder  should  know  who  is  the  owner  of  the 
property,  or  that  any  particular  person  is  the  owner  of  it:  it  is  sufficient  if,  at 
the  time  of  appropriating  it,  he  does  noTbelieve  it  to  be  his  own  property,  or 
in  good  faith  believes  that  the  real  owner  cannot  be  found. 

Illustrations, 

*    (a.)  A  fihds  a  rupee  on  the  high  road,  not  knowing  to  whom  the  rupee  belongs.    A 
picks  up  the  rupee.    Here  A  has  not  committed  the  offence  defined  in  this  section. 

(64  A  fiads  a  letter  on  the  road  containing  a  bank-note.  From  the  directfon  and 
contents  of  the  letter  he  learns  to  whom  tKe  note  belongs.  He  appropriates  the  note. 
He  is  guilty  of  ai^ffence  under  this  section. 

{^\  A  finds  a  ch^e  payable  to  bearer.  He  'can  form  no  conjecture  as  to  the  per- 
son who  has  lost  the  cheque.  But  the  name  of  the  person  who  has  drawn  the  cheque 
appears.  A  knows  that  this  person  can  direct  him  to  the  person  in  whose  favour  the 
cbeqae  was  drawn.  A  appropriates  the  cheque  without  attempting  to  discover  the  owner. 
He  ts  gailty  of  an  offence  under  this  section. 

((M  A  sees  Z  drop  his  purse  with  money  in  it.  A  picks  up  the  purse  with  the  intention  , 
«l  reitoring  It  to  Z,  but  afterwards  appropriates  it  to  his  own  use.  A  has  committed  an  * 
0&&ce  under  this  section. 
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e,)  A  finds  a  purse  with  money,  not  knowing  to  whom  it  belongs ;  he  afterwardl 
discovers  that  it  belongs  to  Z,  and  appropriates  i(  to  his  own  uski  A  b  guilty  of  a^ 
offence  under  this  section. 

(/.)  A  finds  a  valuable  ring,  not  knowing  to  whom  it  belones.  A  se!fc  it  immcd^el] 
without  attempting  to  discover  the  owner.    A  is  guilty  of  an^ffence  under  this      '^ 


Rulings. 

The  mere  fact  that  the  prosecution  gave  the  prisoner  tim^to  make  out  J^is  ^ 

and  pay  the  balance  due,  does  not  vitiate  a  conviction  for  dishonest  mitoppr<prwHOi|  q 

show  that  the  matter  is  one  for  the  Civil  Courts  only.— /«  re  Srekkant  Biswas,  5  W.  S 

56.     [Macpherson,  J.     Mar.  24,  1866.]  *• 


•Jul 


priation  under  the  section  referred  to. — Queen  cr.  Abdool,  io  W.  R^23.      [Lo»ai 
Glover,  JJ,    July  27,  1868.] 

A  servant,  who  retains  in  his  hands  money  which  he  was  authorize  to  coUoS»  ai 
which  he  did  coUeft,  from  the  debtor  of  his  master,  because  money  is  due  to  him  as  wage 
is  guilty  of  criminal  misappropriation.—QuEEN  v,  Bissessur  Roy,  i  i  W.  R.  51.  [J«dwi 
and  Markby,  J  J.     May  13,  1869.! 

In  axase  in  which  the  accused  is  charged  with  having  dishonestly  appropriatod  pr 
perty  under  s.  403  of  the  Penal  Code,  the  charge  should  specify  the  person  to  wh 
property  belonged.    Where  the  accused  is  interested  in  the  property  jointly  with 
he  is  not  necessarily  guilty  of  a  criminal  a6t  if  he  takes  possession  of  it,  and  dispoies 
it. — Queen  v.  Parbutty  Churn  Chuckbrbutty,  14  W.  R.  13.     [PhearandMittar, 
"  ly  2,  1870.] 


Where  money  is  paid  to  a  personbymigt^e,  and  such  person,  eithcf  ^  UK  tk 
t  of  the  money,  or  at  any^fffflesubSquentiy  before  its  refund,  diacovecs  t 


of  the  receipt 

mistake,  and  determines  to  appropriate  the  money,  he  is  ^ilty  of  cyftf^^  ™' 
ation,  but  he  is  not  guilty  of  cheating. — Queen  w.  Shamsunder,  2  N.- vT.  r.*47S' 
J.    Uec.  17,  i»70.J 

If  it  be  the  duty  of  the  agent  of  a  landholder  to  keep  the  collections  he  makes  for 
master  separate  from  his  own  moneys,  expending  thereout  moneys  on  bis  master^tlidu 
and  handing  over  the  balance  to  his  master,  and  if  he,  in  breach  of  his  trust,  cooveffts' 
money  to  his  own  use,  he  is  amenable  to  a  criminal  prosecution.  And  where  a  laadow 
permits  the  agent  to  mix  the  colle^ions  with  his  own  moneys,  if  the  agent  applifcs  ( 
money  so  colTe^ed  to  his  own  use  fraudulently  and  dishonestly,  and  falsifies  tbe 
so  as  to  conceal  his  fraud,  ^here*  is  evidence  of  a  criminal  misappropriation 
Kareem  Bux,  3  N.-W.  P.  30.     [Turner,  J.     Feb.  7,  1871.] 

This  was  considered  to  be  a  matter  of  trade  between  the  prosecutrix  ami^fhe  pcis< 
er,  who  took  certain  hides  from  the  former,  but  refused  to  pay  for  them,  and  was  b< 
not  guilty  of  dishonest  misappropriation  under  s.  403  of  the  Penal  Code. — Qukek 
BoYSTUM  Moochee,  17  W.  R.  II.    [Kemp  and  Jackson,  JJ.     Feb.  3,  1872.] 

Fjsh  in  a  public  river  cannot  be  said  to  be  property  in  the  possession  of  the 
who  may  have  the  fishery  right,  and  the  infringement  of  that  right  is  not  ^Ar^  tmdei 
378  of  the  Penal  Code.   The  accused  were  charged  with  unlawfully  taking  fish  aloe 
some  eleven  others  in  a  public  river,  the  right  of  fishing  in  which  had  been  let  out 
Goverrynent  to  the  complainant,  and  the  lower  Court,  amongst  other  offenoes,  cot 
them  of  theft,  criminal  misappropriation,  mischief,  criminal  trespass,  and  uelMrfel 
sembly.    Held  that  the  conviction  was  wrong,  andi  that  no  offence  ha^been  coamdH 
— Bhagiram  Dome  v,  Abar  Dome,  I.  L.  R.,  15  Cal.'388.    [Norris  and  Ghose,  JJ^  Ji 
24,  1888.]  •  •      ^ 

A  BULL  dedicated  to  an  idol,  and  allowed  to  roam  at  large,  is  not  fera  htditt 
therefore  res  nullius,  but,  primd  facie,  the  trustee  of  the  temple,  where  the  idol  is 
shipped,  has  the  rights  and  liabilities  attaching  to  its  ownership.— QusEN-ElcMtss 
Nalla,  I.  L.  R.,  II  Mad.  145.     [Muttusami  Ayyar  and  Brandf,  JJ.    Sep.  13,  ifi^] 

A,  THE  male  managing  member  of  a  joint  Hindu  family,  removed  an  AroeMt^ 
property  of  the  joint-estate,  but  containing  properties  which  exclusively  belonged  le 
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atter,  without  their  consent, 
t  or  any  other  offence^  but  ^ 

ng  the  contents  of  the  iron- 
properties  and  attempted  to 
Iath  Roy,  Shome's  Rep.  31. 

include  animate  objectsi?  iVw^ 
I  accordance  with  religjous^^^ 
When  such  an  animal  was  ^"^ 
presence  of  none  but  Maho- 
Id  that  no  offence  had  been 
L.  R.,  10  All.  150)  followed, 
ithin  the  meai^ing  of  ss.  378 
'enal  Code,  and  could  not, 
or  mischief.  The  fact  that 
ersons  who  set  it  at  liberty, 
not  used  for  breeding  pur- 
nt  with  a  total  surrender  by 
Queeti'Empress  v.  Bandhu 
R.,  II  Mad.  145)  referred  to 
of  an  Act,  and  ascertaining 
Commissioners  or  a  Select 
Queen* Empress  v.  Kartick 
>erSannyalv.  HlRU  MON- 
r.  27  &  April  15,  189a] 

:he  Post-office  Department,  • 
ith  the  intention  of  handing 
o«eys  payable  upon  them, 
hat,  since  the  intention  of 
:he  addressees,  he  was  not 
I  that  section ;  (2)  that  he 
iisappropriating,  the  letters 
;  and  of  attempt  to  commit 
the  Penal  Code. — Qubbn- 
C  J.,  and  Weir,  J.    Oct.  17, 

d  it  the  next  day  to  a  shroff 
that,  in  the  absence  of  any 
I  lost,  and  as  it  was  not  im- 
f  the  original  owner,  the  ac 
ler  s.  403  of  the  Penal  Code. 
—{JUEBN- Empress  tr.  Sita,  I.  L.  R.,  18  Bom.  212.     [Candy  and  Fulton,  JJ.     Mar.  9, 

404.  Whoever  dishonestly  misappropriates  or  converts  to  bis  own  use  q,  ^f  5^3., 
DWwnertmisapp^S^^^  ProPertv.  knowing  that  such  property  was  in  the  Pr'^.  Mae., 
ot  property  possess«^d  by  a de-    possesslon  of  a  deceased  person  at  the  time  of  that  ^^    ^'^  '^ 
^s^person  at  the  time  of    person's  decease,  and  has  not  since  been  in  the  w2?™t. 
*^*^*     •  possession  of  any  person  legally  entitled  ti  such  Bailable. 

poiseMion,  shaj^  be  punished  with  imprisonment  of  either  description  for  a^^^^^'^P- 
term  which  may  extend  to  three  years,  and  shall  also  be  liable  to  fine ;  and,  if 
theoiBender,  at  thot^ime  of  such  person's  decease,  was  employed  by  him  as  a  «  * 

clerk  or  servant,  the  imprisonment  may  extend  to  seven  years*  '^ 


/llustraUon, 

Z  dip  in  possession  of  furniture  and  money.  His  servant  A,  before  the  money  comes^ 
into  the  possession  of  any  person  entitled  to  such  possession,  dishonestly  misappropriates* 
it    A  his  committed  the  offence  defined  in  this  section. 
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Sk.  405.]  OFFENCES  AGAINST  PROPERTY, 


t  * 


Rulings. 
*A  PERSON  may  commit  the  offence  of  dishonest  misappropriation  of  property 


<.*86^1 


/^^^       S.  404  of  the  Penal  Code  (relating  to  the  misappropriation  qg  conversioo  of  *'jjn>- 
^^     perty "  left  by  a  deceased  person)  dog|y|{|taDghy^mm^  *"  ~ 

DHAR  Dharamdas,  6  Bom.  H.  C.  K.  33.    LTuckeHWUibbs,  J  J.     Mar. 


for  a  conviction  for  dishonest  misappropriation  pf  property  po»- 
-  .     -      icolsiftit 


deceased  person  at  the  time  pf  his  death,  under  s.  404  of  the  f^enal ^— ^^ 

the  accused  sh^yldi^fqapprnpri^te  it  to  his  own  use.  Held  by  Markby,  J.,  that  under  sTPf 
all  the  elements  are  rec^uired  to  constitute  the  offence  which  would  be  required  to^sosati* 
tute  the  offence  of  crimmal  misappropriation  in  respect  of  a  person  who  is  alive.— Q"*** 
V.  NoBiN  Chunder  Sircar,  12  W.  R.  39.    [Jackson  and  MarkbyflJ.    )uly  27, 1869.] 


y  S^.k^A^4jy  ^^  Of  Criminal  Breach  of  Trust.  ^y^^\ruuK..^Jl^i^^4^^ 

.^  ^ ^^~^^^7  405.  Whoever,  being  in  any  manner  entrusted  with  properly  or  witb 
^  .  :, .  ,  , ,  ^  any  dominion  over  property,  dishonestly  misaptHO* 
Cnminal  breach  of  trust.        ^^.^^^^  ^^  ^^^^^^^^  ^^  y^^^  Ownllw&V">PCrty»  <» 

dishonestly  uses  or  disposes  of  that  property,  in  violation  of  any  directkm  of 

'  law  prescribing  the  mode  in  which  such  trust  is  to  be  discharged,  or  of  any 

•  legal  contract,  express  or  implied,  which  he  has  made  touching  the  discharp 

of  such  trust,  or  wilfully  coffers  any  other  person  so  to  do,  cmnmitsj'  CQniiu|) 

breach  of  trust."  '    '"  *-'^'  *"""  '"  • 

Illustrations, 

(a.)  A,  being  executor  to  the  will  of  a  deceased  person,  dishonesnjr  disobeys  the  hw 
which  directs  him  to  divide  the  effects  according  to  the  will,  and  appropriates  them  to  his 
own  use.    A  has  committed  criminal  breach  of  trust. 

(&.)  A,  is  a  warehouse* keeper.  Z,  going  on  a  journey,  entrusts  his  furniture  to  A«  lu- 
der  a  contract  that  it  shall  be  returned  on  payment  of  a  stipulated  sum  for  warehouse- 
room.    A  dishonestly  sells  the  goods.    A  has  committed  criminal  breach  of  trust. 

(r.)  A,  residing  in  Calcutta,  is  agent  for  Z,  residing  at  Delhi.  There  is  anexpressor 
^  implied  contract  between  A^and  Z  that  all  sums  remitted  by  Z  to  A  shall  be  invested  bjr 
A  according  to  Z's  direction.     Z  remits  a  lakh  of  rupees  to  A.  with  directions  to*A  to  in- 
vest the  same  in  Company's  paper.     A  dishonestly  disobeys  the  directions,  a|^emp)ajs 
the  money  in  his  own  business.     A  has  committed  criminal  breach  of  trust. 

(<i.)  But  if  A,  in  the  last  illustration,  not  dishonestly  but  in  good  faith,  believing  that 
it  will  be  more  for  Z's  advantage  to  hold  shares  in  the  Bank  of  Bengal,  disobeys  Z's 
directions,  and  buys  shares  in  the  Bank  of  Bengal  for  Z,  instead  of  buying  Coitt|My'9 
paper,  here,  though  Z  should  suffer  loss,  and  should  be  entitled  to  bring  a  civil  actioa 
against  A  on  account  of  that  loss,  yet  A,  not  having  acted  dishonestly,  has  net  comndttej 
criminal  breach  of  trust. 

{e^  A,  a  revenue-ofHcer,  is  entrusted  with  public  money,  and  is  either  dii^edbylav, 
or  bound  by  a  contract,  express  or  implied,^ith  the  Government  to  pay  into  a  oertun 
treasury  all  the  public  money  which  he  holds.  A  dishonestly  approj^Uites  the  poaef. 
A  has  committed  criminal  breach  of  trust. 

(/.)  A,  a  carrier,  is  entrusted  by  Z  with  property  to  be  carried  by  land  or  by  wxtflT.  A 
dishonestly  misappropriates  the  property.    A  has  committed  criminal  breach  of  trust. 


^\ 


Ruling,  ^ 

Where  a  complaint  only  amounted  to  a  statement  that  the  accused  h^,  tjf  1 
'quence  of  certain  arrangements  made  with  the  complainant's  father,  received  Mrtsfn 
moneys,  and  had  refused  to  render  accounts,  but  contained  no  allegation  that  he  hao,ia 
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bet,  realized  and  dishonestly  misappropriated  any  particular  sum,  and  obviously  was  made 
for  the  purpose  of  i^tcXug  him  to  render  accounts,  held  that  the  Magistrate  was  righj  in 
(fismiasing  it,  since  the  facts  alleged  did  not  constitute  criminal  breach  of  trust. — Queen- 
EvPKBSS  V.  Mu«PHY.  I.  L.  R.,  9  All.  666.     [Mahmood,  J.    April  18,  1887.] 

When  a  bank  takes  a  deposit  from  its  customer,  it  takes  it  on  the  understanding  that 
that  deposit  is  not  to  be  used  to  pay  dividends  to  shareholders  at  a  time  when  the  barjc  i^ 
insolvent,  and  cannot  leg^ly  pay  dividends.  In  the  case  of  a  bank  registered  under  the  •, 
Indian  Companies  Acf  astfi  company  limited  by  shares,  and  governed  by  the  regulations 
contained  mTsble  A  in  the  first  schedule  to  the  Act,  it  was  heQ  that  the  directors  had  domi- 
nion over  tne  property  and  the  management  of  the  funds  of  the  bank  ;  that  they  were  bound 
not  to  pay  dividends  except  out  of  the  profits  of  the  bank ;  and  that,  if  they  dishonestly, 
that  is,  knowingly  and  intentionally,  paid  dividends  to  the  shareholders  out  of  deposits 
when  there  were  no  profits,  intending  to  cause  gain  to  themselves  or  others  to  which  they 
were  Hmt  entitled,  or  to  cause  wrongful  loss  to  other  persons,  they  were  guilty  of  criminal 
breach  of  trust  as  ttankers  under  s.  409  of  the  Penal  Code ;  but  that  the  manager  and  the 
accountant  or  aAistanf  manager  were  notj  within  the  meaning  of  thesection,  persons  who 
were  entrusted  with  property  or  with  dominion  over  property  as  bankers  or  agents,  and  < 
therefore  did  iftt  come  directly  under  s.  409,  though  they  might  be  guilty  of  abetment 
under  s.  409  read  with  s  109,  by  conspiring  with  the  directors  to  commit  criminal  breach 
of  trust,  if  they  assisted  the  directors  to  obtain  the  sanction  of  the  shareholders  to  the 
illegal  paynrient  of  dividends,  and  did  so  for  the  dishonest  purpose  of  causing  wrongful  gain 
or  wrongiful  loss.  Whether  the  illegal  payment  of  dividends  under  the  circumstances 
rtatcd  could  be  regarded  as  causing  wrongful  lo  ss  to  the  bank  as  a  corporate  body,  quare. 
Whether  moneys  deposited  in  the  bank  by  its  customers,  and  not  in  anyway  ear-marked, 
couM,  after  such  deposit,  be  regarded  as  "  property  "  of  the  depositors  within  the  mean-  . 
ing  of  s.  409,  quare.  Held  also  that,  if  the  directors,  manager,  and  accountant,  dishonest-  « 
ly,  that  is,  to  obtain  wrongful  gain  for  themselves  or  to  cause  wrongful  loss  toothers,  put  ' 
before ^he  sharehol^rs  balance-sheets  which  they  knew  to  be  materially  false  and  mis- 
feadiog,  afi<Dikely  to  nttSlead  the  public  as  to  the  condition  of  the  bank,  and  concealed  its 
true  condition,  and  thereby  induced  depositors  to  allow  their  money  to  remain  in  deposit 
in  the  bank,  they  were  guiltv  of  cheating  in  the  aggravated  form  made  punishable  by  s. 
418  of  the  Penal  €fbde ;  and  if  they  acted  together  to  put  forward  such  a  false  balance- 
sheet,  they  were  guilty  of  abetment  by  conspiracy  to  cheat. — Sfmble.  The  making  of  such 
a  false  balance-sheet  is  not  an  offence  within  s.  191  of  the  Penal  Codev  and,  where  it  is 
made  prior  te  the  commencement  of  the  winding-up  of  the  company,  is  not  an  offence 
within  s.  245  of  the  Indian  Companies  Act  (VI.  of  1882).  A  balance-sheet  of  a  company 
under  the  Indian  Companies  Act  must  be  a  true  balance-sheet,  in  the  sense  that  it  must 
represent  the  actual  state  of  the  company's  assets  and  liai>ilities.  If  it  falsely  states  the 
condition  of  the  company,  it  is  a  false  balance-sheet,  though  it  follows  the  accounts  as 
shown  ip  the  books  of  the  company,  and  correctly  represent^  what  is  in  the  books.  A 
balance-sheet  which  showed  all  the  debts  owing  to  the  company,  amounting  to  Rs.  28  lakhs 
un^r  the^ead  of  assets,  without  specifying,  in  accordance  with  the  form  of  balance-sheet 
annexed  to  Table  A,  which  of  such  debts  were  good  and  secured,  which  good  and  unse- 
cured, and  which  considered  bad  and  doubtful,  and  also  showed  a  divisible  balance  of 
profits  amounting  to  Rs.  19.000,  the  facts  being  that  out  of  the  Rs  28  lakhs  some  Rs  13 
lakhs  were  bad  and  irrecoverable,  and  that  the  capital  reserve-fund  and  other  provi*  . 
sion  for  bad  debts  had  been  lost,  and  that  the  company,  instead  of  making  profits,  was, 
and  bngba^  been,  insolvent,  was  found  to  be  false  and  misleading.  Having  regard  to 
the  nature  of  the  charge^  above  referred  to,  the  Court,  under  s.  239  of  the  Code  of  Criminal 
Procedure,  rejected  an  application  by  the  defence  that  the  accused  should  be  tried  sepa- 
rately. Thw  word  "European"  in  s.  451  of  the  Code  of  Criminal  Procedure  means 
persons  born  in  Europe.  The  word  "  comp^elled"  in  the  proviso  to  s.  132  of  the  Evi- 
dence Act  (I.  0^872)  applies  only  where  the  Court  has  compelled  a  witness  to  answer 
a  qae^ion,  and  not  to  ».  case  where  the  witness  has  not  asked  to  be  excused  from  answer- 
ing a  question,  but  ^ives  his  answer  without  any  claim  to  have  himself  excused.  A  • 
deposition  on  oath  made  by  one  of  several  accused,  as  a  witness,  in  a  previous  inquiry  4 
under  ss.  162,  163  of  the  Indian  Companies  Act  (VI.  of  1882),  was  admitted  in  evidence 
against  himself  only,  and  not  against  the  other  accused.  The  action  of  the  defence,  during 
the  cross-examination  of«ji  witness  for  the  Crown,  in  tendering  a  document  to  such  wit- 
ness, and  using  the  same  as  evidence  for  the  defence,  was  held  to  entitle  the  Crown  to  re-^ 
ply  under  s.'^292  of  the  Code  of  Criminal  Procedure.— Queen-Empress  v.  Moss,  I.  L.  R.,* 
16  All.  88.    [Edge,  C.J.,  and  a  Jury.     Nov.  20,  Dec.  12,  1893.] 
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*    •  *  .  Sec.  406.]  OFFENCES  AGAINST  PROPERTl.  [Chap.  XVJI 

Ct.  of  Ses^  406.  Whoever  commits  criminal  breach  of  trust  shall  be  punished  wkli. 

l7m!^^'Ut     Punishment   for   criminal    imprisonment  of  either  descriptic*  for  a  term  which 
or  andclass.    !>«*«*>  of  t">st-  may  extend  to  three  years,  or  with  (i»^  or  with  bddi. 

Warrant.   *  Charge. — That  you  on  or  about  the  ,  at  •,  being  entrust^  witfccer- 

Not  bailable,     tain  property,  to  wit,         ,  committed  criminal  breach  of  trust,  in  respect  ot  siicli  pro. 
Not  comp.         perQr,  and  that  y6u  thereby  committed  an  offence  punishable  under  s.  406  of  the  lodiao 
Penal  Code,  and  within,  &c.  « 

To.sustain  a  charge  of  criminal  breach  of  trust,  it  is  essential  to  establi^  the  crimi* 
nal  character  of  the  act  by  which  the  trust  has  been  violated. — Govt.  v.  DooroT  Pb«mao,  . 

5  N.  A..  N..W.  P.,  Pt.  II..  49.  •.  ^ 
^      The  acceptor  of  a  bond  covenanting  to  return  a  sum  embezzled  was  held  to  be  pr- 
eluded from  prosecuting  the  giver  for  criminal  breach  of  trust. — GrOVT.  v.  Golam  Hossfni. 

6  N.  A.,  N..W.  P.,  Pt,  II.,  86.  • 
x^      In  cases  which  can  lawfully  be  compQun^edy|a  composition  enlttling^  party  to  briiif 

a  civil  action  thereupon  amounts  to  k^SouqwvSS^  of  the  criminal  offence,  and  to  an  im* 
plied  agreement  not  to  prosecute.  Where  the  terms  of  the  composition  %pe  infringed,  a 
civil  suit  would  lie — not  a  criminal  prosecution. — Govt.  t».  Sbwaram,  5  N.  A.,  N.-W.  P., 
Pt.  II.,  227,  1864. 

A  REFUSAL  to  give  up  land  alleged  to  have  been  mortgaged,  the  morte^age  hni^  de- 
nied, cannot  be  treated  as  a  dishonest  misappropriation  of  the  documents  o?  title  aiBomit- 
ing  to  a  criminal  breach  of  trust  under  s.  405  of  the  Penal  Code. — Reg.  v.  JAFm  Naik,  2 
Bom.  H.  C.  R.  127.     [Couch  and  Newton,  J  J.    Dec.  7,  1864.] 

If  a  mortgagor  in  possession,  who  is  entrusted  with  dominion  over  the  mortgaged 
•  property  by  the  mortgagee  in  whom  the  property  is  in  mortgage  in  the  English  fonn,«il» 
fully  defaults,  and  causes  the  property  to  be  sold  for  arrears  of  Government  revenne  for 
the  purpose  ot  defrauding  the  mortgagee,  and  purchases  it  benami,  h?is  liabfe  to^pom 
ished  for  criminal  misappropriation  under  s.  405  of  the  Penal  Code. — Ram  MANfkSttAHA 
«.  Brindabun  Chunder  Potdar,  5  W.  R.  230  (Civ.  Rul.)..  [Norman  and  Campbeil,]]. 
May  2,  1866.]  V  *  • 

The  misappropriation  of  each  separate  item  of  money  with  which  a  person  isentnut- 
ed  is  a  separate  offence,  and  the  fa6ts  connected  with  it  should  form  the  subject  of  a  sepa- 
rate inquiry.  The  duty  of  a  committing  officer  in  such  a  case  is  to  select  certain  distinct 
items,  to  frame  his  charges  upon  them,  and  to  adduce  evidence  specially  upon  those  ttens. 
—In  the  Matter  of  Chettbr  (C.  A.),  15  W.  R.  5.  [Jackson  and  Mookerjee,  Jj.  Jan. 
21,  1871.] 

A  person  who  pledges  what  is  pledged  to  him  may  be  guilty  of  criminal  breach  of 
trust.  There  are  two  elements :  (f)  the  disposal  in  violation  of  any  direction  of  law*or  con- 
tract, expressed  or  implied,  prescribing  the  mode  in  which  the  trust  ought  to  be  disch^- 
ed ;  (2)  such  disposal  dishonestly.— Pro.,  May  23,  1871,  6  Mad.  H.  C.  R.,  Ap.,<<6» 

To  constitute  the  offence  of  criminal  breach  of  trust,  there  must  be  dishonest  misap- 
propriation by  a  person  in  whom  confidence  is  placed  as  to  the  custody  or  management  of 
the  property  in  respect  of  whom  the  breach  of  trust  is  charged. — IssuR  Chukder  Gbose 
Pbari  Mohun  Palit,  16  W.  R.  39.     [Kemp  and  Glover,  JJ.    Aug.  5,  1871.] 

Where  a  sub-inspector  of  police  was  charged  with  having  purchased  a«pofiy  whk^ 

-  -^      ,  had  been  impounded,  it  was  held  that  the  Magistrate  should  have  proceeded  under  a-  19. 

'  -^w"  ,Wv^    Ajt  l^of  1871,  taken  with  s.  169,  Penal  Code,  and  that  the  accused  could  not  be  coavk^ed. 

uncIers.ljjKof  the  Penal  Code,  of  criminal  breach  of  trust. — In  the  Matter  of  RAjKttsrb 

^»-*    Bisw^^ni6W.  R.  52 ;  8  B.  L.  R.,  Ap.,  i.  [Kefhp,  Offg.  C.J.,  and  Ainslie.'  [.  Sep.  25, 1871.] 

r  ^  J  {_>2)>U''^^  ^^^  PARTNER  who  dishonestly  misappropriates  or  converts  to  his  own  use,  or  dtdiOMSt-\^ 

\      1 1  *^l     ^f^vjy  ^^^  ^^  disposes  of  any  of  the  partnership  property  which  he  is  entrusted  with.  ^  h^ 

•^^Vv*^     '       dominion  over,  is  guilty  of  criminal  misappropriation  under  s.  405  of  the  Penal  C5^— 

Yr^"*        1    '  5  Nrigendro  Lall  Chatterjee  v.  Okhoy  Coomar  Shaw.  21  W.  R,  59;  13  B.  L  R.  307. 

^^^  ^    f.\^^  r    ^  *TC^ch,  C.J.,  and  Jackson,  Phear,  Birch,  and  Morris,  JJ.     Mar.  30,  1874.]     Oveawes 

'    "^     1       \         LalfChand  Roy,  9  W.  R.  37.     Follows   Queen  v.  Gour  Benode  Dutt,  ai  W.  R.S<>^  13 

B.  L.  R.  3o8n.  * 

When  a  master  entrusts  his  servant  with  money  for  the  payment  of  an  o/in  aoeont* 
t.  e.,  an  account  of  which  the  items  have  never  been  checked  or  settled,  and  the  tradesHttn 
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Chaf.  XVII.]  offences  AGAINST  PROPERTY.      [Secs.  407,  408^^      .  *  % 

miaa  l^  servaDt  a  present,  and  the  transaction  amounts  to  a  taxation  of  the  bill  and  at 
ftimfaiOBk  ol-tbe  pi^  by  the  servant,  the  latter  obtains  the  reduction  for  his  master's  be-  # 

Ml^tlle  money  tn  his  hands  always  remains  the  master's  property,  and,  if  he  appropriates  * 

Si,  W  commits  jiAmina]  breach  of  trust.  But  where  the  master  himself  has  ^^//W  theac- 
oowit  with  Ihe  tradesman  fpr  a.  specific  sum,  and  sends  the  servant  with  the  money,  and 
t&estnraat»  after  making  tne  payment,  accepts  a  present  from  the  tradesman,  in  that  case 
tfatM^raatdoes  not  commit  criminal  breach  of  trust,  inasmuch  as  the  money  is  giv»n  to 
faim  by  a  person  whom  he^  believes  to  have  a  right  to  ^ive  it,  though  it  may  be  that,  ac- 
cat^fkgto  the  strict  equitable  doctrines  of  the  Court  ofChancery,  he  is  bound  to  account 
totiwmaq^for  the  money.  Hay's  Case  \_In  re  Canadian  Oil  Works  Corporation  (L. 
R,  mCh.  Ap.  393)]  referred  to.  Where  the  Court  of  Session  had  tried,  convicted,  and 
kl  an  a<;pused  person  under  s.  409  of  the  Penal  Code,  and  the  High  Court  was  of 
tkat  the  conviction  was  not  sustainable  under  that  section,  the  Court  refused  to 
tke  finding,  under  s.  433  of  the  Criminal  Procedure  Code,  to  a  conviction  for  some 
other  offence  for  which  the  accused  had  not  been  charged  or  tried.  Observations  on  the 
Beoea^y  of  requiring  corroboration,  in  material  particulars,  of  the  evidence  of  an  accom- 
flkit.    Empress^.  Ram  Saran  (Weekly  Note?,  1885.  p.  311)  referred  to. — Quben-Em-  • 

mas^  Imoad  Khan,  I.  L.  R.,  8  All.  120.    [Petheram,  C.J.     Dec.  21,  1885.] 

407.  Whoever,  being  entrusted  with  properly  as  a  carrier,  wharfinger,  or  Ct.  of  Ses., 
Oinbal  breach  of  trust  by    warehouse-keeper,  commits  criminal  breach  of  trust  P*^*  MaR> 

cumtfhc.  in  respect  of  such  property,  shall  be  punished  with  cfassf^       '*'• 

ImpiiaOQinent  of  either  description  for  a  term  which  may  extend  to  seven  years,  Cognizable. 

and  Aall  also  be  liable  to  fine.  ]|y^7^?^u. 

^  Not  bailable. 

^ 9k  IS  charged  under  s.  407  of  the  Penal  Code  with  criminal  breach  of  trust  in  respeft  ^^ot  comp. 

M)f  pBOperty  entrusted  to  him  as  a  carrier.     It  appears  that  he  did  commit  criminal  breach  * 
of  trust  under  s.  406  in  respect  of  the  property,  but  that  it  was  not  entrusted  to  him  as  a 
<knier.*  ^#may  t)e  convicted  of  criminal  breach  of  trust  under  s.406. — Crim.  Pro.  Code  .; 

(Aa  X.  iJ  1882),  s.  238,  ill.  a.  ^^^ 

B,  BNTRUSTgDwith  rice  at  M  (a  port  in  British  India)  for  conveyance  to  C  (also  a  port  {^^ 

in  British  India),  (TOk  the  rice  to  G,  a  port  in  foreign  territory,  and  there  sold  it.     He  was  ttL4y^  Ci 
coBfleted  at  M  of  criminal  breach  of  trust  as  a  carrier  under  s.  407  of  the  Penal  Code.  VvTpJr     • 
/MSdtbat  the  Sessions  Court  at  M  had  no  jurisdiction  to  try  the  offence  under  the  Code  It  X.   9 
of  CrimiDal  Procedure.    Held  also  that  no  offence  was  committed  on  the  high  seas  so  as  r  « 

to  give  the  Court  jurisdiction  under  12  and  13  Vic,  c.  29,  extended  by  23  and  24  Vic,  c. 
88.— Bapu  Daldi  v.  Reg.,  I.  L.  R.,  5  Mad.  23.    [Innes  and  Muttusami  Ayyar,  JJ.     Feb. 

TftE  accused  were  charged  under  s.  407  of  the  Penal  Code  with  committing  criminal  •  1  ly  - 

breach  e£  trust  in  respect  of  certain  property  entrusted''to  thfem  as  carriers.    They  were  ^  .  ^J^^  ^-^  ' 

»ll  Qiilve  Indian  subjects  of  Her  Majesty.    The  offence  was  alleged  to  have  been  com-  \/^    .^t^'^^^ 
mit&d  in^ibrtuguese  territory,  and  they  were  found  in  a  place  in  British  territory.     Held     ->x^ 

that  ander  s.  188  of  the  Criminal  Procedure  Code  (A6t  X.  of  1882)  the  accused  could  be  ^^ 
tried  in  the  place  where  they  were  found. — Queen-Empress  v.  Daya  Bhima,  I.  L.  R.,  13 
Bom.  147.     [Birdwood  and  Parsons,  J  J.    July  5.  1888.] 

408.  Whoever,  being  a  clerk  or  servant,  or  employed  as  a  clerk  or  servant,  ct.  of  Ses., 
•CrkBioaTbr&u:h  of  trust  by    and  being  in  any  manner  entrusted  in  such  capacity  ^'^*  ^^f-f 

a derk  or  servant.  with  property,  or  with  any  dominion  over  property,  ^JJ^cl^'^^ 

commits  ciiminal  breach  of  trust  in  respect  of  that  property,  shall  be  pifhished  <         *^*^* 
with  imprisonment  of  either  description*for  a  term  which  may  extend  to  seven 
Tetis,  and  shalftilso  be  liable  to  fine. 

•  • 

CrfARGB. — That  you,  on  or  about  the  ,  at  ,  being  a  servant  of 

,  and  being  in  such  capacity  entrusted  with  dominion  over  property,  to  wit, 
•orth  Rs.  ,  committed  criminal  breach  of  trust  in  respect  of  that  property.— 2 

%  R.,  Cr.  L.,  15,  No.  203  of  1865. 

Whsrb  a  Court  Inspector  improperly  delegated  to  a.  constable  the  custody,  &c.,  of  ^ 
OovemiAent^noney  (taking  from  him  private  security  to  save  himself  from  loss  in  case  of  * 
<iefa)catjon),  and  the  constable  dishonestly  converted  the  money  to  his  own  use,  although 
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SBC.409.]  OFFENCES  AGAINST  PROPERTY.  [Chap.  XVII. 

%  •  •  ♦ 

'  he  afterwards  restored  it,  the  case  was  held  to  fall  under  s.  408,  and  not  s.  409,  «ftbe 
Peyal  Code,  and  the  sentence  reduced  from  10  years'  transportation%od  a  fine  of  Rs.  500 
to  one  year's  rigorous  imprisonment  without  fine. — Queen  v.  Banee  MadHuh  GliOMy  S 
R.I.     [Seton-Karr  and  Glov^,  JJ.    June  i,  1867.]  *• 

A  SERVANT,  who  receives  money  for  a  specific  purpose,  find  does  not  urfe  it  %9tfSbak 
puj;pose,  and,  on  being  called  on  to  account  for  the  money,  ifalsely  says  that  he  used  Hfo- 
that  purpose,  is  guilty  of  criminal  breach  of  trust  under  s.  4o8of  the  Penal' Code.— -Wat- 
SON  &  Co.  V.  GoLAB  Khan,  id  W.  R.  28  ;  i  B.  L.  R.,  S.  N.,  %i.  [Loch  and  Gtow, 
]J.    Aug.  22,  1868.]  .  « 

Accused  was  employed  by  the  Panjab  Bank  as  its  treasurer  at  Multan.  After 
ing  for  a  few  days- in  that  capacity,  he,  with  the  consent  of  the  Bank,  pv^i*^  <^^  ^ 
agent  or  gomashta,  himself  removing  to  other  employment  at  Amritsar,  but  c 
to  receive  pay  from  the  Bank.  D  misappropriated  certain  moneys  of  the  Bank, 
ly  abscQjided.  The  Sessions  Court  found  that  accused  had  received  some  oC  \\m  miMp 
propriated  money  from  D,  and  had  connived  at  D's  defalcation  •  and  conrictod  kihiflf 
criminal  breach  of  trust  as  a  servant,  and  of  abetting  the  same.  In  appeal,  it  wasflMi. 
tended  for  the  accused,  inter  alid^  that  he  was  treasurer  only  in  name,  and  Ittd  no  4o«rt* 
nion  over  the  misappropriated  property ;  consequently  he  was  not  a  paftl^ipator  iaMiep» 
ence  to  D's  defalcation  ;  and,  as  to  the  latter,  he  was  the  servant  of  the  zocxatA^mktk 
the  Bank,  so  that,  whatever  his  offence,  he  had  not  committed  breach  of  trust  as  |i  wes^ 
vant.  Found  by  the  Chief  Court  that  both  accused  and  D  were  servants  of  tlie  Bwrfr; 
that  D  had  committed  breach  of  trust  as  such,  and  that  accused  had  received  the  uIm* 
propriated  money  from  D  with  a  guilty  knowledge.  On  the  question  wfae^M^  tM| 
amounted  to  abetment  of  D's  offence,  or  to  dishonest  receiving  under  s.  411,  it  ms  Ml 
that,  although  no  act  done  by  accused  after  D's  offence  was  committed  would  -^fi^pH^* 
former  guilty  as  an  abettor,  yet  as  accused,  who,  as  the  Bank's  treasurer,  was  bMimfeft 
disclose  the  fact  that  he  had  irregularly  received  the  Bank's  money  on  the  first  ■MaJkar 
tion,  did  not  do  so,  he  was  guilty  of  an  illegal  omission,  by  which  ^  1  iiluiit  irTlir  rgrmii 
the  safe  abstraction  and  transmission  to  himself  of  the  second  sum,  and  %N#t  ttfcwwft 
abetted  the  breach  of  trust  by  a  servant. — Kaloo  Ram  v.  Crown,  Panj.  Rec,  Kok  3»a 
1868. 


Ct.ofSes., 


Presy.  Mag.,  409.  Whoever,  being  in  any  manner  entrasted  with  property,  or  widiaay 

or  Matr.  of  '  Criminal  breach  of  trust  by    dominion  over  property,  in  his  capacity  of  %  pdb& 

1st  class.  public  servant,  or  by  banker,    servant,  or  in  the  way  of  his  business  as  a  bttlm^ 

Warrant.  '"^"^'»*"t>  ""^  ^«"*-                merchant,  factor,  broker,  attorney,  or  agent,  coflMfo 

Not  bailable,  criminal  breach  of  trust  in  respect  of  that  property,  shall  be  ponisbed  lAk 

Not  comp.  ^  transportation  for  life,  or  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  ton  years,  and  shall  also  be  liable  to  fine.            . 

The  offence  of  a  person  who  makes  away  with  property  which  has  been  {daoed  \^\m 
charge  and  possession  is  not  theft,  but  criminal  breach  of  trust. — In  thb  ftlitmt  Off 

yBHARUT  Chunder  CHRISTIAN,  I  W.  R.  2.    [Kemp  and  Glover,  JJ.    Aug.  8,  i8JI|4 
Theft  by  constaHlej^  of  property  from  the  house  they  were  employed  to  IflttWi  is 
punishable  under ^.  380,  and  not  s.409.  Penal  Code. — Queen  v.  Boidnath  StlMSfl|3W. 
R.  29.     [Jackson  and  Glover,  J  J.    June  17,  1865.] 

A  CONSTABLE  who  dishouestly  misappropriates  to  his  own  use  the  pay  oMis 
police  entrusted  to  him  is  guilty  of  criminal  breach  of  trust. — Queen  v,  Subdak  K 
3  W.  g.   44.     [Kemp  and  Seton-Karr,  JJ.    July  ii,  1865.} 

The  mere  fact  that  the  prosecutor  ga\5p  the  prisoner  time  to  make  out  iusaocavat, 
and  pay  the  balance  due,  does  not  vitiate  a  conviction  for  dishonest  i^g^ppropfia|ta« <v 
show  that  the  matter  is  one  for  the  Civil  Courts  only. — In  re  SrbekaNT  BiswaSiS  W.  R» 
56.    [Macpherson,  J.     Mar.  24,  1866,]  *.  ^^ 

Where  a  Court  Inspector  improperly  delegated  to  a  constable  the  castodl|t»tei<' 
Government  money  (taking  from  him  private  security  to  save  himself  fromlaHI^I^»e 
of  defalcation),  and  the  constable  dishonestly  converted  the  money  to  hb 


although  he  afterwards  restored  it,  the  case  was  held  to  fall  wider  s.  408,  aid  il«t%4Q9^ 
.  of  the  Penal  Code,  and  the  sentence  reduced  from  10  years'  transportation.  aofjMP^^ 
Rs.  500,  to  one  year's  rigorous  imprisonment,  without  fine.— Queen  v.  Bakbx ImWI 
Ghose,  8  W.  R.  I.    [Seton-Karr  and  Glover,  JJ.    June  i,  1867.]  ''' 
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Chap.  XVII.]  OFFENCES  AGAINST^  PROPERTY.  [Sec.  409.  ^       •     \ 

A  VILLAGE-SHROFF,  whose  duty  it  was  to  assist  in  collectiog  the  public  revenue,  re^ 
ceived  grain  from  r^ots,  and  gave  receipts  as  if  for  money  received  by  virtue  of  a  private  • 

amuigein«nt.    Hfld  that  he  could  not  be  convicted  of  criminal  breach  of  trust  by  a  pub-  * 

fie  servant  undef  s.  409  of  the  Penal  Code,  as  he  was  not  authorized  to  receive  the  public 
jierenne  in  kind,  and  the  p^y  who  delivered  the  grain  did  not  thereby  discharge  himself 
liom  liability  for  the  revenue. — Pro.,  Feb.  12,  18^,  4  Mad.  H.  C.  R  ,  Ap.j  33. 

S.  409  of  the  Penal  Oode  does  not  limit  the  mode  in  which  a  trust  arisses.  whether  by 
specific  order,  or  by  rtasop  of  its  being  part  ot  the  proper  duty  ot  a  public  functionary. 
Where,  therefore,  it  was  proved  that  the  head  clerk  of  an  office  entrusted  the  manage- 
ment of  stftnpSt  with  the  knowledge  and  sanction  of  his  superiors,  to  one  of  his  assistants, 
the  latter  was  h^d  to  be  guilty  of  criminal  misappropriation  by  a  public  servant  within 
the  meaning  of  %.  409  when  he  made  away  with  the  stamps. — Queen  v.  Ram  Dhun  Dey, 
13  W.  R.  77.     [Jackson  and  Glover,  J  J.     May  38,  1870.] 

TWR  naib-nazir  is  a  public  servant  within  the  meaning  of  $^409  of. the  Penal  Qode, 
and  aot  Ihe  mere  private  ^vafit  ^thernazir. — -^ueen  v.  Mah.mooo  Hossein,  2  N.-W.  P. 
358.    [Spankie,^.    Jury  18,  1870.]  I 

A  traveix^,  with  considerable  property,,  partly  cash  and  gold  xoins,  put  up  at  a 
sarai,  and,  believing  himself  to  be  dying,  sent  to  the  police-station  for  protection  of  his 
property.  '^'*fiJEEC??MteitoilP"'^^*^^'^rW|r'"*  ^^  ^^^  ^ssvA,  and  received  charge  of  the 
property.  ^i^crBy~Lindsay  and  Fitzpatri ck,  j J.  (Plowden,  J.,  dissenting),  that  the  accus- 
ed was  entrusted  with  the  property  in  his  capacity  of  a  public  servant  within  s.  409,  as  the  ^ 
accused  was  empowered  by  s.  95,  Criminal  Procedure  Code  (corresponding  with  s.  149, 
Act  X.  of  1882),  to  receive  the  property  to  prevent  the  commission  of  an  offence,  i>.,  theft 
by  otlier  persons  taking  advantage  of  the  illoess  or  death  of  the  traveller. — Bhag  Sing  v. 
Grown,  Panj.  Rec.,  No.  24  of  1876.                                                                                          -  .  ^ 

The  prisoners  were  charged  with  having  stolen  a  sum  of  money  shut  up  in  a  box,  and  \  •i'^^^'Tuj*^ 
placed  in  the  Poli<3^ Treasury  buildings,  over  which  they,  as  barkandazes,  were  placed  in  I  Q  gJf^t'^^i^LA 
giWd.  •  Hem  that  the  charge  should  have  been  made  under  s.  JSI  M  IhfeTenal  Code  (theft  I  J  V^  O  v^J 
by  a  servant  in  possession  of  property),  and  not  under  s.  409  (criminal  breach  of  trust  by    |  v;i^^^ 

a  pablic  servant).— Queen  v.  Juggurnath  Singh,  2  W.  R.  55.    [Seton-Karr,  Jackson,  r,^/^  ' 

arid  Glover.  JJf  'Avfc-il  3,  1877.]  ^^ 

Where  a  Magistrate,  erroneously  holding  that  the  offence  committed  was  one  under 
s.  406,  Penal  Code,  over  which  he  had  jurisdiction,  instead  of  under  s.  409  whic&  was  cog- 
nizable only  by  the  Court  of  Session,  tried  and  sentenced  the  accused,  it  was  held  by  the 
High  Court  as  a  Court  of  revision  ^hat  his  proceedings  were  contrary  to  law,  and  he  was 
directed  to  commit  the  case  for  trial  by  the  Court  of  Session.  To  constitute  an  offence 
uider  s.  409  it  is  not  necessary  that  the  property  should  be  that  of  Government,  but  that 
it  shooid  have  been  entrusted  to  a  public  servant  in  that  capacity. — In  the  Matter  of 
R.Mf  Soonder  Podder,  2  C.  L.  R.  515.     [Ainslie  and  ©rougjiton,  J  J.    June  13,  1878.] 

Where  the  accused,  in  his  capacity  of  revenue-patel,  received  from  the  Government 
treasury  pNall  sums  of  money  on  account  of  certain  temple-allowances,  and  did  not  at  once 
pay  over  the  same  to  the  persons  entitled  to  receive  them,  as  he  was  bound  to  do,  but  it 
appeared  that  such  persons  were  willing  to  trust  him,  and  had  actually  passed  receipts 
which  the  accused  forwarded  to  the  Revenue-authorities,  held  that  the  accused  fulfilled  the 
trust  repi  sed  in  him  by  Government,  and  that  his  mere  retention  of  the  money  for  a  time, 
in  the  absence  of  any  evidence  of  dishonesty,  did  not  amount  to  criminal  breach  of  trust 
t^thin  thtf  meaning  of  s.  409  of  the  Penal  Code. — Queen-Empress  tr.  Ganpat  Tapidas, 
I.  L  R.,  10  Bom.  256.     [Birdwood  and  Jardine,  JJ.     Dec.  17,  1885.] 

When  ^master  entrusts  his  servant  with  money  for  the  payment  of  an  open  aa^countt 
i.  e.,  an  account  of  which  the  items  have  nevtr  been  checked  or  settled,  and  the  tradesman 
makes  the  servant  present,  and  the  transaction  amounts  to  a  taxation  of  the  bill  and 
a  redaction  of  the  pjice  by  the  servant,  the  latter  obtains  the  reduction  for  his 
masU^s, benefit,  the  sioney  in  his  hands  always  remains  the  master's  property,  and,  if  he  « 

appropriates  it,  he  commits  criminal  breach  of  trust.  But  where  the  master  himself  has 
ieitUd  the  amount  with  the  tradesman  for  a  specific  sum,  and  sends  the  servant  with  the 
inoney,  and  the  servant,  after  making  the  payment,  accepts  a  present  from  the  tradesman, 
in  that  case  the  servant  dc^  not  commit  criminal  breach  of  trust,  inasmuch  as  the  money  4 

is  givep  to  him  by  a  person  whom  he  believes  to  have  a  right  to  give  it,  though  it  may  be 
that,  accordihg  to  the  strict  equitable  doctrines  of  the  Court  of  Chancery,  he  is  bound  to     * 
account  to  the  master  for  the  money.    Hay's  Case  [In  re  Canadian  Oil  Works  Corpora- 
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Secs.  410,  411.}        OFFENCES  AGAINST  PROPERTY.  [Chap.  XVI t. 

^tion  (L.  R.,  10  Ch.  Ap.  393)  ]  referred  to.  Where  the  Court  of  Session  had  tried,  <^pn- 
vict^.  and  sentenced  an  accused  person  under  s.  409  of  the  Penal^ode,  and  tbe  U%fa 
Court  was  of  opinion  that  the  conviction  was  not  sustainable  under  the  section,  tiiatC<mrt 
refused  to  alter  the  finding,  under  s.  423  of  the  Criminal  Procedure  Codft  to  a  cMHrletiofi 
for  some  other  offence  for  which  the  accused  had  not  been  chafed  or  tried.  ObservatioBS 
on  the  necessity  of  requiring  corroboration,  in  material  particulars,  of  the  evideoce  flf  w» 
ncdomplice.  Empress  v.  Ram  Satan  (Weekly  Notes,  1885,  p.  911)  referred  to. — QlWBli- 
Empress  v.  Imdad  Khan- J.  L.  R.,  8  All.  120.    [Petheram,  C.l.    Pec.  21,  1885] 


#' 


Of  the  Receiving  6f  Stolen  Property.      **  '  / 


\p 


"vA^iAiiuiAMjii.XJUr      410.  Property  the  possession  whereof  has  been  transferred  by  theft  or 
u^iTlU;       Stolen orooertv  ^"^  extortion,  o^  by  mbhf ry.  and  propcrty/^hicb 

|p^/t^  ^  1        u  P'^^P^'^y*  has  been  criminally  misapproptriated^  or  in  zesff^ 

sJuX^^^\^  vt^^^i  which*  criminal  breach  of  trust  has  been  committed,  is  designated  as  stmcti 
^     ^  ,   Cm^  7  property,  "  whether  the  transfer  ha 


^     ^  ,   ^^  7  property,  "whether  the  transfer  has  "been  made,  or  the  misaf^propriation  or 
*r-VV^  ^'  '    breach  of  trust  has  been  committed,  witbin  nr  withont  British  India."t  ta*  if 


.\        such  property  subsequently  comes  rat^hc^oReBBHTolTrTSSon  1qi«Uy 
J        entitled  to  the  possession  thereof,  it  then  ceases  to  be  stolen  property. 

A  PERSON  was  convicted  and  sentenced  under  s.  41 1  of  tlie  Penal  Code  for  didioii- 
estly  receiving  a  bull,  knowing  the  same  to  have  been  criminally  misappropriated.  It 
•  was  found  that,  at  the  time  of  the  alleged  misappropriation,  the  bull  had  been  set  at  hige 
•*  by  some  Hindu,  in  accordance  with  Hindu  religious  usage,  at  the  time  of  perfonning  fn* 
neral  ceremonies.  Held  that  the  bull  was  not,  at  the  time  of  the  alleged  misappropriation, 
•'property"  within  the  meaning  of  the  Penal  Code,  inasmuch  as,  not'Bnly  w©s  k^Mt  ths 
subject  of  ownership  by  any  person,  but  the  original  owner  had  surrendered  all'ids  Ogto 
as  its  proprietor ;  that  it  was  therefore  imllius^ p^odri^tas.  and  incapable  of  larceny  being 
committed  in  respect  of  it;  and  that  the  conviction  must  be  set  asid^-'Q/iBEN-EwntESS 
V.  Bandhu,  I.  L.  R.,  8  All.  51.     [Straight,  J.     Dec.  7,  1885.] 

Ct.  of  Ses.,  411.  Whoever  dishonestly  receives  or  retains  any  stolen  property,  know- 

Pr^.  Mag..  Dishonestly  receiving  stolen    ««<?  or  having  reason  to  believe  the  same  to  be  stolen 

or  2nd^class.'  PJ^P^^y*                               property,  shall  be  punished  with  imprisonmcait  of 

Cognizable.'  either  description  for  a  term  which  may  extend  to  three  years,  or  with  &ie»  or 

yy*T*^**..  with  both. 

Not  bailable.  •  \                                    „ 

Not  cojnPf/^  Charge.— That  you,  oi^  or  about  the                        ,  at                ,  dishonestly  received 

'     ■  «^/*^  '  knowing  or  having  reason  to  believe  the  same  to  be  stolen  property,  and  *bat 

'  ^     1^  t^.  y°"  thereby  committed  an  offence  punishable  under  s.  41 1  of  the  Indian  PenafT?ode,  and 

^\    K/      \  within,  &c. 

y      /    f  A  CHARGE,  under  s.  411  of  the  Penal  Code,  of  dishonestly  receiving  stolen  property, 

V'    1     '  should  state  that  the  articles  found  in  possession  of  the  accused  were  the  propeityof  A 

.  "v^    "  B.theownerthereof.— Reg.v.SiddubinBalnath,  I  Bom.  H.  C.  R.  95.  [F<ibes»  EfsUiie 

'  and  Westropp,  JJ.     Nov.  18,  1863.]                                                                         •. 


^^        A  PERSON  convicted  of,  and  sentenced  for,  dacoity,  cannot  also  be  convicted  o(  «Jid 
.  O'^entenced  for,  receiving  or  i^taining  the  stolen  property  thereby  acquired  (^.och,  U  dis- 


sentienieY^U  the  Matter  of  Bhyrub  Seal,  W.  R.,  Sp.,  27.    [Loch,  Steer,  and  Gfcivcr, 
JJ.    May  2,1864.]  ,  ^ 


When  stolen  property  is  found  in  the  possession  of  dacoits,^the  offence  of  "i-,. 
ingly  having  in  possession  "  is  to  be  considered  as  included  in  the'original  one  of  *«>• 
ity,  unle^  there  are  circumstances  clearly  separating  the  one  crime  from  the  otbcr,t«.r* 
length  of  time  or  disUnce.— Queen  v.  Abdool  Hossbin,  i  W.  R.  48.  fKenp  *od 
Glover,  JJ.    Dec.  22,  1864.]  ^       1    -«r 

" . ■    •»' 

*  The  words,  "  the  ofTence  of,"  have  been  repealed  by  Act  Vill.  of  188a,  s.  9. 
t  The  words  quoted  have  been  inserted  by  Act  VUI.  of  l883,  s.  9. 

i-  -  •  •-  ■  .  I-  ,    , ,     . 
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CHAf.XVlL]  OFFENCES  AGAINST  PROPERTY.  [Sic.  4itv  ^ 

Tui  theft  and  the  taking  or  retention  of  stolen  goods  form  one  and  the  same  offence^ 
wd  casQOt  be ponisAed  separately. — Queen  v.  Srbbmunt  Adup,  a  W.  R.  63.    [Glqirer,  ^ 

)» April  19, 1865.]  ^ 

When  persons  are  found  within  six  hours  of  the  commission  of  a  dacoity  with  por-  *-"  " 
lloos  of  the  plundered  pr(9perty  in  their  possession,  the  presumption  of  law  is  that  they 
kre  parttCTpators  in  the  dacoity,  and  not  merely  receivers. — Queen  v.  Cassy  Mul,  3  W. 
R.  10.     [Glover,  J.     May€,  1865.]  *       _    -  -  -^ 

AVmen  a  prisoner's  apprehended  eight  days  after  a  dacoity  with  part  of  the  plunder 
io  his  posi^sion,  there  is  as  good  ground  for  charging  him  with  the  dacoity  as  with 
havin|^  received  or  retained  with  guilty  knowledge,  and  he  ought  to  be  charged  in  the 
altfTnative  form,-«-OuEEN  v.  Motee  Jolaha,  5  W.  R.  66.     [Jackson,  J.    April  9, 1866.] 

Thb  prisoner,  who,  having  received  stolen  property,  concealed  it  in  his  house,  could 
not  be  charged  and  convicted  for  two  offences,  »i>.,  of  having  dishonestly  received  stolen 
propcrt)^  under  s.  411,  and  of  assisting  in  the  concealment  of  stolen  property  under  s. 
4I4»  which  apples  to  persons  whose  dealing  with  the  stolen  property  is  not  of  such  a 
kiiid  as  to  make  them  j^uilty  of  dishonestly  receiving  cr  retaining  it. — Govr.  v.  Mussam- 
MAT  NowLiA,  ^^ra  H.  C.  R.  9.     [Pearson  and  Spankie,  OflFg.  JJ.     Aug.  i,  1866.] 

Evidence  of  guilty  knowledge  i^j^ggssary  to  a  conviction  on  a  charge  of  dishonest- 
ly nWttnlng-stolif  fl'&perty.— Queen  v,  uoyal  Shilvd.\r,  6  W.  R.  Sj,  [Loch  and 
Macpherson^  J  J.    Dec.  3,  i866."j 

In  order  to  sustain  a  conviction  uuder  s.  412  of  the  Penal  Code  of  leceiving  property 
stolen  at  a  dacoity,  it  is  necessary  to  prove  that  the  prisoner  knew,  or  had  reason  to  be- 
lieve, that  dicoity  had  been  committed,  or  that  the  persons  from  whom  he  acquired  the 
property  weredacoits. — Quken  v.  Jogbshur  Bagdee,  7  W.  R.  73      [Norman,  Seton-Karr,  ' 
and  Hcihouse,  JJ.     May  28,  1867.]  \ 


jLECOGNiTiON^pf  things  not  before  the  eyes  of  deposing  witnesses  is  not  evidence      ^^•^'^^ 
a^aimA'a^eAon  accusea  o7  navmg  been  in  possession  ot  those  things.— Queen  v.  Mussa- 
MUT  JoOMNBE,  8  W.  R.  i6.     [Kemp  and  Glover,  JJ.    June  17,  1867.]  > 

The  polioe  1n«y,  without  any  formal  complaint,  apprehend  any  person  found  with   ^ 
stolen  property.    They  have  also  the  power  of  searching  any  house  suspected  of  contain- 
ing stolen  property. — Queen  v.  Gowrbb  Singh,  8  W.  R.  28.    [Loch,  J.      June  26,  1867.] 

To  support  a  conviction  for  receiving  or  possessing  stolen  property,  there  must  be   > 
proof  (1)  that  the  property  was  of  the  description  ''stolen,"  and  (2)  that  accused  was  in 
possession  with  a  guilty  knowledge. — Crown  v.  Eshur  Singh,  Panj.  Rec,  No.  8  of  1867, 
and  the  same  case,  Panj.  Rec,  No.  13  of  1867. 

Where  loss  is  occasioned  to  a  person  whose  propejty  has  been  stolen,  it  is  not  illegal    • 
for  the  trying  Magistrate  to  award  a  portion  of  the  fine  inflicted  on  the  accused  as  amends 
to  the  owner  of  such  property,  although  the  stolen  property  is  recovered  and  restored  to 
the&wucM»  Reg,  v,  Yessappa  bin  Ningappa,  5  Bom.  H.  C.  R.  41.     [Newton,  OflEg.  C.J., 
and  Tucker,  J.     May  20,  1868.] 

Accused  was  employed  by  the  Pan  jab  Bank  as  its  treasurer  at  Mullan.  After  serving 
for  a  lew  days  in  that  capacity,  he,  with  the  consent  of  the  Bank,  put  in  one  D  as  his  agent 
or  ((omashta,  himself  removing  to  other  employment  at  Amritsar,  but  continuing  to  re- 
ceive pay  from  the  Bank.  D  misappropriated  certain  moneys  of  the  Bank,  and  finally 
;ft>scondeJ.  Yhe  Sessions  Court  found  that  accused  had  received  some  of  the  mi^ppro- 
'  prlated  money  from  D,  and  had  connived  at  D's  defalcation;  and  convicted  him  of  cri- 
minal breacbyof  trust  as  a  servant,  and  of  abetting  the  same.  In  appeal  it  was  cojitended 
for  the  accused,  inter  alid^  that  he  was  treasurer  only  in  name,  and  had  no  dominion 
over  the  misappv^priated  property ;  consequently  he  was  not  a  participator  in  reference 
to  IXa  defalcation ;  and,  as  to  the  latter,  he  was  the  servant  of  the  accused,  not  of  the 
Baidif  sq  that,  whate<rer  his  offence,  he  had  not  committed  breach  of  trust  as  a  servant. 
Found  by  the  Chief  Court  that  both  accused  and  D  were  servants  of  the  Bank,  that  D 
had  committed  breach  of  trust  as  such,  and  that  accused  had  received  the  misappropriat- 
ed money  from  D  with  a  guilty  knowledge.  On  the  question  whether  this  amounted 
to  abetment  of  D's  offence^  or  to  dishonest  receiving  under  s.  411,  it  was  held  that  al- 
though no  act  done  by  accused  after  D's  offence  was  committed  would  make  the  former 
guilty  as  an  Abettor,  yet  as  accused,  who,  as  the  Bank's  treasurer,  was  bound  to  disclose  ' 
the  fart  that  he  had  irregularly  received  the  Bank's  money  on  the  first  defalcation,  did 

[  4Q3  ;] 

Digitized  by  CjOQQIC 


^_^^, 


Skc.  411.]  OFFENCES  AGAINST  PROPERTY.  [Chak  XVfl. 

not  do  so,  he  was  shitty  of  an  illegal  omission,  by  whfbh  he  voluntarily  caused  the  safe 
abstraction  and  transmission  to  himself  of  the  second  sum,  and  hafi  thereby  abetted  the 
ich  of  trust  by  a  servant. — Kaloo  Ram  v.  Crown,  Panj.  Rec.,  No.  30  of  1868. 

Thb  offence  of  dishonest  retention  of  stolen  property  ui^er  s.  411  of  the* Penal  Code, 
may  be  complete  without  any  guilty  knowledge  at  the  time  of  receipt. — Pro.,  April  6, 
18^,  4  Mad.  H.  C.  R.,  Ap.,  42.  ^ 

Where  property  sufficiently  identified  to  be  the  property  o(u>ne  person  is  foand  to 
be  in  the  possession  of  another  person  without  leave  or  license  or  any  legal  petmhiion 
of  the  owner,  it  is  for  the  party,  in  whose  possession  the  property  is  fo«^  d|dy  tn 
account  for  its  possession,  and.  unless  he  can  do  so,  a  jury  might  fairly  infer  in  s«di 
circumstances  that  it  was  with  a  guilty  knowledge  that  the  prisoner  took  that  whBeb  he 
knew  to  be  not  his  own. — Queen  v.  Shruffooddben,  13  W.  R.  26.  [Bayk^  and 
Glover,  JJ.     Feb.  14,  1870.] 

The  practice  of  dividing  the  facts  which  constitute  the  parts  of  oneofiM^bto 
several  minor  offences  condemned.  A  person  convicted  of  dacbity  under  s.  395  eanaot 
be  convicted  also  of  dishonestly  receiving  stolen  property  under  s.  411,  or  of  receiving 
stolen  property  transferred  by  commission  of  dacoity  under  s.  4i2,^i«6en  there  is  no 
evidence  of  the  commission.  Mode  of  treating  the  confession  of  prisoners  as  evidence 
in  a  case  of  receiving  stolen  property  pointed  out. — Queen  v.  Shahabut  Shemch,  13  W. 
R.  42.    [Norman,  Offg.  C.J.,  and  Bayley,  J.     Mar.  8,  1870.] 

In  a  case  in  which  the  accused  is  charged  with  receiving  stolen  property,  it  most  be 
clearly  proved  that  he  retained  the  property  with  a  guilty  knowledge. — In  the  Mattei 
OF  Mber  Yar  Ali,  13  W.  R.  70.     [Bayley  and  Mitter,  JJ.     May  7,  1870 1 

There  being  no  evidence  on  the  record  to  show  that  property,  for  the  di^ranestly 
receiving  of  which  a  prisoner  had  been  convicted  under  s.  411  of  the  Penal  Cbde,  was, 
actually  stolen,  the  conviction  and  sentence  under  such  section  will  b&  annnlled.— Qctcx 
V.  B(7Lt>Eo'PkRSHAD,  2  N.-W.  p.  187.     [Spankie,  J.     May  13,  1870.J  •       •        ■» 

A  PRISONER  cannot  be  convicted  under  s.  411  of  the  Penal  Code  for  dishoaestlr  re- 
ceiving or  retaining  stolen  property  in  respect  of  prooerty  which  he  himself  has  betn  con- 
victed, under  s.  4O9,  Penal  Code,  of  having  obtained  possession  by%>mi{iitting  criminal 
breach  of  trust.— Queen  v.  Shunker,  2  N.-W.  P.  312.    [Spankie,  J.    Aug.  5,  1870.] 

A's  PROPERTY  was  stolen  and  pledged  by  the  thief  to  B,  who  received  it  without 
guilty  knowledge.  The  Chief  Court  ordered  the  property  to  be  restored  td  A  a«der  $. 
132B  of  Act  VIII.  of  1869.— Bhara-Mwll  v.  Crown,  Panj.  Rec.,  No.  37  of  1876.  JBntsee 
Crown  V.  Sawan,  Panj.  Rec.  No.  21  of  1878,  infra,  p.  406.  *^/\ 

Mere  possession  of  stolen  articles  of  trifling  value  does  not  warrant  the  |Aifa^p» 
tion  that  the  receiver  knew  them  to  have  been  the  proceeds  of  a  dacoity,  or  had  apaJhiM 
them  from  one  whom  he  k^ew  or  believed  to  be  a  dacoit. — Queen  v.  SamiruodM,  ft^fl 
R.  25.     [Kemp  and  Glover,  J  J.     July  3,  1872.]  ^    ^ 

A  CONVICTION  of  an  offence  under  s.  411  of  the  Penal  Code  was  set  a&at  k  the 
absence  of  evidence  on  the  record  that  the  property  was  Government  proper^,  tkrt  it 
was  stolen  property,  or  that  the  accused  knew,  or  had  reason  to  believe,  it  was  iluJiii 
Queen  v.  Dussorut  Dass,  18  W.  R.  63.    t'^^lgPJW^Poilf'^^^JLl).*  Nov.  18,  i87ft.j 
|/ /        Unless  the  sale  take  place  in  market  oyertTaslexpraftigain  s.  13,  para.  7,  l^jab 
^    /  ^/  Civil  Code),  a  bond-fide  purchaser  of  stolen  property  acquires  no  title  to  it.»  HenHHt  c^- 

>^  store  the  property  to  the  original  owner,  looking  to  the  seller  for  his  remedy.^-CtOwy  v. 

^^  GuRDvr  Singh,  Pan).  Rec.,  No.  7  of  1872. 

Where  a  person  was  charged  under  s.  ,411  of  the  Penal  Code  with  having  feceiied 
stolen  property  (rubber,  the  produce  of  the  Government  forests  at  Cac;^),aiid  it  tttsaot 
proved  that  the  rubber  came  from  the  Government  forests,  or  that  it  was  stolen  ftniut;, 
and  that  the  prisoner  knew  that  it  was  stolen  property,  it  was  Ifeld  that  the  <^rac^ 
under  s.  411  was  bad,  and  that  hecould  not  be  convicted  of  smu»riinsr  sinugg||||^ 
rubber  not  being  an  offence  under  the  Penal  Code — Qubbi/'WBajohuri,  19  ^  Jtj;. 
[Couch,  C.J.,  and  Glover,  J.    Feb.  20,  1873.] 

The  only  evidence  of  the  receipt  of  stolen  property  by  a* wife  was  the  fact  Ui^tlw 
property  was  found  in  the  house  where  she  lived  with  her  husband.  Held  that  t^  coo- 
stituted  the  possession  of  the  husband  rather  than  that  of  the  wife. — Qufen  ».  Db^lt.i. 
5.N.-W.  P.  120.     [Jardine,  J.    April  19,  1873.] 
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Chap.  XVII.]  OFFENCES  AGAIl^ST  PROPERTY.  [Sac.  411^      "    \ 

•  *  •  ^  >w 

In  a  casein  which  the  accused  was  charged  with  having  stolen  a  pony,  the  Magistrate 

seatenced  the  accoSed  to  imprisonment,  and  awarded  a  fine  of  Rs.  25,  which  he  ordered,  ^  * 

shooldt  if  realiz^ed,  be  paid  over  to  the  complainant,  directing  at  the  same  time  that  the 
poay  should  bt  restored  to  a  third  party,  by  whom  it  had  been  purchased  bond  fide  at  a 
public  salc^  the  Magistratvelyi ng  on  s.418,  Code  of  Criminal  Procedure  (Aft  X.  of  1872), 
conmonding  with  s.  517,  new  Code  of  Criminal  Procedure  (Aft  X.  of  1882),  and  on  the 
rale  of  English  law  protecting  a  bond-fide  purchaser  in  market  overt.  The  Sessions  J^idge 
coR»dered  that  s.  418  of  the  Code  of  1872  (or  s.  517  of  the  Code  of  1882)  was  not  intended 
to  mpersede  s.  io8,^A6^IX.  of  1872,  ana  ^hat,  as  unJer  the  latter  law  the  property  in  the 
pony  dt<W^ot  pass  to  the  third  party  (purchaser),  the  pony* should  have  been  restored  to 
the  prosecutor.  Held  that  the  fine  of  Rs.  25  imposed  upon  the  prisoner  could  not  be  paid 
over  to  the  cctfflplainant,  either  under  s.  418  of  the  Code  of  1872  (1.  e.,  s.  517  of  the  Code 
of  1883),  or  under  any  supposed  rule  of  law  relating  to  sales  in  market  overt,  and  that, 
if  any  such  order  could  be  made,  it  would  be  under  s.  308  of  the  Code  of  1872  (or  s.  jS4,'j 
of  thg^Codf  of  i882>.  The  order,  so  far  as  it  directed  that  the  fine  be  paid  to  the  com- 
fKdnt-,  was acr> irdlr^gly  set  aside. — Nobokristo  Acharjer  v.  Lall  Chand  Sheikh,  20 
R.  38.     [Nftrkby  and  Birch,  JJ.    June  19,  1873]  --'T 

PROPBR-^  juspected  of  being  stolen  may  be  confiscated  under  s.  418  of  Aft  X.  of  i872l|^^  ^'  '' 
(cocresponding  with  s,  517  of  Aft  X.  of  1882), although  the  person  charged  with  stealingB    "  * 

it  is  discharg^. — Phulla  Singh  v.  Kam  Singh,  Panj.  Rec,  No.  20  of  1873.  |1 

The  arcused  were  found  in  possession  of  stolen  property,  the  produce  of  several  se- 
parate thefts.  Held  that  they  could  not  be  convifted  of  several  separate  afts  of  receiving 
unless  there  was  evidence  that  they  did  not  receive  all  the  property  at  one  and  the  same 
time. — Crown  v.  Rampershad,  Panj.  Rec,  No.  5  of  1874.  ^, 

PossBSStON  of  property  which  has  been  stolen  from  the  owner  is  generally  at  best*  ^^' 
only  evidence  of  theft  when  thtf  date  of  the  theft  is  so  recent  as  to  make  it  reasonable  to*^ 
presnine  in  the  absence  of  explanation  that  the  person  in  whose  possession  the  property 
^sfoagd  mgst  ha^  obtained  the  possession  by  stealing. — Queen  v.  Poromeshur  Aheer, 
23  W.  ft.  16.     [Phear  and  Morris,  JJ.     Jan.  8,  1875.]  ^^^.^ 

Money  obtained  upon  forged  money-orders  is  not  "  stolen  property  "  v/ithin  the  dL^^-'^r^ 
nitioD  thereofi^glvr^  in  the  Penal  Code,  s.  410. — Queen  v.  Mon  Mohun  Rov,  24  W.  R.. 
33^[Birch,and  Lawford,  JJ.    July  a6,  1875.]  ^^ 

Ar    The  goods  received  must  be  the  identical  goods  which  were  stolen,  and  not  some^  14^^^^    v^ 
Ahin^  foiMirhich  they  had  been  sold  or  exchanged.  Where  A  stole  six  notes  for  ;f  100,  and  ^,^^  A^ 

chaMVMmiem  into  notes  for  jf  20,  some  of  which  he  gave  to  B^  it  was  ruled  that  B  could  *       ' 

Victed  of  receiving,  as  he  had  not  received  the  notes  which  were  stolen. — R.  v. 
4  C.  &  P.  132;  Arch.,  20th  ed.,  p.  496. 

'  only  must  it  be  shown  that  the  property  wa^  originally  stolen  property,  but  als< 
lacontinued  in  that  state  at  the  time  of  the  receint.  'In  one  case  goods  had  been 
D,  and,  when  the  thief  was  detected,  they  were  taken  from  him,  and  then  restored  by 
thd  owms^s  consent,  that  he  might  sell  them  to  a  person  who  had  been  in  the  habit  of 
buying  his  booty.  When  the  latter  was  indicted  as  a  receiver,  it  was  held  that  he  could 
not  be  convicted,  inasmuch  as  at  the  time  of  the  receipt  the  goods  were  not  stolen  goods 
--Reg.  v.  Dolan,  24  L.  J.,  M.  C,  59;    Dears  436;  See  Reg.  v.  Schmidt,  i  L.  R.,  C.  C,  15 

Where  stolen  property  is  found  with  a  person  who  admits  having  received  it,  it  nTay 
be  fairly. presumed  that  the  receipt  was  a  dishonest  one,  unless  the  receiver's  conduct  is 
satisfactorily  explained. — In  the  Matter  of  Ramjov  Kurmokar*  25  W.  R.  id.  [Mac- 
pherson,  Glover,  and  Mitter,  JJ.     Jan.  6,  1876.] 

Altuo\;gh  a  person  who  is  convicted  pf  theft  cannot,  in  respect  of  the  same  property, 
be  convicted  a^he  same  lime  of  receiving  stolen  property,  yet  a  person  who  is  acquitted 
of  the  theft  of  any  property,  or  who  is  not  charged  with  stealing  it,  may,  in  respect  of  the 
identical  property,  j>^charged  with,  and  convicted  of,  receiving  it,  knowing  it  to  be  stolen  ; 
ioihatthe  mere  fact  of  a  person's  having  once  been  acquitted  of  the  charge  of  stealing 
any  property  does  not  of  itself  prevent  his  trial  at  any  future  time  on  the  charge  of  re- 
ceiving the  same  |)roperty  knowing  it  to  be  stolen. — Queen  v.  Nvaz  Ali,  25  W.  R.  47. 
[Kemp  and  Glover,  JJ.     May  25,  1876.3 

•        ;  "  _— — 

•  *  For  s.  108,  Aft  IX.  of  1872  (Contraft  Aft),  and  Annotations  thereon,  see  infra,  p.  411. 
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^  Sec\  41 1 .]  OFFENCES  A GA INST  PROPERTY,  [Chap.  XVII. 

A  Magistrate  has  jurisdiction  under  s.  418.  Act  X.  of  1872  (correspondio|r  «itli  s. 
.5X2»iAcOLj2(j[j^).  to  deal  with  property  stolen  in  British  territory.  A^twitbstaadiaf  that 
it  may  be  seizedin  foreign  territory,  and  brought  into  British  territory  |>y  the  polite.*-' 
MussAMMAT  KiSHEN  Kou*  V.  Crown,  Panj.  Rec.,  No.  20  of  1878.  • 

In  a  summary  proceeding  under  s.  418  of  the  Criminal  Pr^edure  Code  (correspood- 
ingjyjtb  s.  260^  A61  X.  of  i88p).  where  stolen  property  is  in  the  possession  ol  a  homd-fie 
purcnaser,  tne  proper  order  tor  a  Magistrate  to  pass  is  to  leavtf  the  property  in  the  pir- 
chaser's  possession,  leaving  the  complainant  to  take  such  steps  ^s  he  may  think  piqpertd 
establish  his  title  as  owner,  and  recover  possession  from  the  purchaser..— Caowxt.'SA- 
WAN,  Panj.  Rec.,  No.  21  of  1878.  • 

The  mere  being  in  possession  of  stolen  property  dishonestly  without^  guiHykaoii- 
ledge  is  not  a  substantive  offence.  It  isanofFenceunders.  411  to  dishonestly  rA^ettvstoko 
property  knowing  or  having  reason  to  know  the  same  to  t>e  stolen  property,  or  to  dssho- 
nestly  retain  it  with  the  like  knowledge.  To  support  a  conviction  of  dishonestly^vetaio- 
ing  stolen  property,  it  ouj^ht  to  be  shown  that  the  accused,  being  yi  innocent  possessioa 
of  the  property,  acquired  the  knowledge  that  it  was  stolen,  and  thereafteP retained  it  <St- 
honestly*  When  a  person  is  shown  to  stand  in  such  a  relation  to  stolen  oropcrty  asf^ 
short  of  possession  by  him  of  such  property,  his  manner  of  dealing  with  tn^roperty  nay 
warrant  a  charge  of  assisting  in  concealing  or  disposing  of  or  making  away  with  tfaieno. 
perty  with  a  guilty  knowledge,  that  is  a  charge  of  an  offence  under  s.  414. — Khona  ».  Em- 
press, Panj.  Rec.,  No.  31  of  1879. 

A  Hindu,  intending  to  separate  himself  from  his  family,  emigrated  to  Demcranat 

a  coolie.     After  an  absence  of  thirty  years  he  returned  to  his  family,  bringing  with  him 

^moneyandother  moveable  property  which  he  had  acquired  in  Demerara  by  manual  labour 

J*as  a  coolie.     On  his  return  to  his  family,  he  lived  in  commensality  with  it,  but  be  did  not 

••*  treat  such  property  as  joint  (amily-property,  but  as  his  o^  property.   Held  that  such]pro> 

perty  was  his  sole  property,  and  his  brother  was  not  a  joint-owner  ofit,  and  could  j^ 

perly  be  convicted  of  theft  in  respect  of  it.     It  is  irregular  to  convict  and  punish  apcrsoi 

for  abetment  of  theft,  and  at  the  same  time  to  convict  and  punish  him  for  reccflrug  the 

stolen  property.— Empress  v.  Sita  Ram  Rai,  L  L  R.,  3  All.  181.    [Straight,  I.   Aig.  16, 

1880]  ^   *  ii 

The  word  "  believe  "  in  s.  414  of  the  Penal  Code  is  much  stronger  than  tlie  word 
"suspect,"  and  involves  the  necessity  of  showing  that  the  circumstances  were  such  that  a 
reasonable  man  must  have  felt  convinced  in  his  mind  that  the  property  with  n 
dealing  was  stolen  property.  It  is  not  sufficient  in  such  a  case  to  show  that 
person  was  careless,  or  that  he  had  reason  to  suspect  that  the  property  was  stoil 
he  did  not  make  sufficient  inquiry  to  ascertain  whether  it  had  b^n  honestly 
Empress  v.  Rango  Timaji,  I.  L.  R.,  6  Bom.  402.  [Melvill  and  Nanabhai'  " 
Dec.  21,  1880.1     A  full  report  of  thris  case  is  reproduced  at  p  417,  infra. 

Where  the  accused,  a  foreigner,  was  found  in  foreign  territory  in  possessioa  o^  atoleo  < 
property,  but  it  is  not  shown  that  he  was  one  of  those  who  had  committed  tl^^hcftf  or 
that  he  had  possession  of  the  property  in  British  territory,  held  that  a  convictioo  under  s. 
411  was  not  sustainable.    Mussammat  Kishen  Kour  v.  Crown  (Panj.  I^ec,  No.  20  of  1870) 
cited  and  followed.— Hazar  Mir  ^.  Empress,  Panj.  Rec ,  No.  16  of  1880. 

The  prisoner  was  tried  at  Bombay,  under  s.  411  of  the  Penal  Code,  on  a  charge  of 
having  dishonestly  received  and  retained  stolen  property,  knowing  or  having  ^goMOtt  to 
believe  the  same  to  b*  stolen  property.  He  was  also  charged,  under  ss.  108  {expL  3)aiM> 
109,  with  having  abetted  that  offence.  It  appeared  at  the  trial  that  the  prisoner  was  a 
clerk  in  the  employment  of  a  mercantile  firm  at  Port  Louis,  in  the  Island  oC  Maoritios. 
On  the  29th  October  and  the  1st  November  1879.  certain  letters  addressed  by  the  ton  to 
their  commission-agent  at  Bombay  were  abstracted  from  the  post-office  ali^ort  Lotti$«  The 
letters  contained  six  bills  of  exchange  belonging  to  the  firm  for  an  aggregate  amoost  of 
Rs.  26,550.  On  the  ist  November ,11875,  the  prisoner  sent  all  six  billsiof  exchange,hi% let- 
ter to  the  manager  of  a  bank  at  Bombay,  requesting  that  the  several  amounts  ral^lit  be 
collected  on  the  prisoner's  own  account,  and  remitted  to  him  by  bills  on  Mauritius.  The 
sums  were  accordingly  realized  by  the  bank,  and  duly  remitted  to  the  prisoner.  It  WM  not 
denied  that  the  prisoner  obtained  possession  of  the  money,  and,^sed  it  as  his  own.  His 
.  defence  was  that  the  bills  had  been  given  to  him  in  payment  of  a  debt.  The  prisoner  was 
convicted  on  all  the  charges  ;  but,  the  jurisdiction  of  the  Court  having  been  ch^llenj^on 
his  behalf,  the  question  was  reserved.     Held  per  Sargent  and  Melvill.  JJ.  (West,  J.,  rfis- 

[     4C6    J 
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Chap.  XVIL]  OFFENCES  AGAINST  PROPERTY.  [Sec.  411.  V 

wtHmle)f  "  that  the  bills  of  exchange,  having  been  stolen  at  Maiiritius.  in  whj[ch  jfilaap" 

tfce&flriJSodg  '?  "<^  »"  force,  could  not  be  regarded  as  *  stolen  property '  within  the  pro- 

^QOB of  s.  410.  sy  stST&render  the  person  receiving  them  at  Bombay  liable  under  s.  411  ; 

\  tbattiie  High  Cfturt  of  Bombay  had,  therefore,  no  jurisdiction ;  and  that  the  conviction 

1  flmst  be  qiULshed/'     Previously  to  the  trial  at  the  Sessions  the  prisoner  had  applied  to  the 

\  Cooitlof  commissions  to  Pondicherry  and  Mauritius  to  take  evidence  on  his  behalf.  The 

I  ipplicatioii  was  refused,  q^i  the  ground  that  the  High  Court  had  no  authority  to  isstfe  a 

ammissioii  in  such  a^ase,  but  the  learned  Judge  (West,  J.)  reserved  the  question  for  the 

FullX^mrt.     Held  that  th^  High  Court  had  no  power  to  issue  a  commission  out  of  the 

jurisdiction  in  a  criminal  case  on  an  application  by  the  accused. — Empress  v.  S.  Moorga 

CHcm;  I.  L.  R.,  5  Bom.  338.     [Sargent,  Melvill,  and  West,  JJ.     May  3.  1881.] 

A  PRlso.NSi^  cannot  be  tried  at  the  same  trial  for  receiving  or  retaining  (s.  41 1,  Penal 
,  Cod^  and  habitually  receiving  or  dealing  in  (s.  4M,  stolen  property.  The  proper  course  l\\2 
istoti^^lhe  accused  Brst  for  the  offences  under  s.  411,  and,  if  he  is  convicted,  to  try  him 
Udder  s.^13,  putting  in  evidence  the  previous  convictions  under  s.  411,  and  proving  the 
findiagof  the  re^  of  th*  property  in  respect  of  which  no  separate  charge  under  s.  411  could 
beiwe  or  tried  by  reason  of  the  provisions  of  s.  453  of  the  Criminal  Procedure  Code 
(Act  X.  of  187^1,  Corresponding  with  s.  2.'^4  olLhe  new  CoHp  of  rrimii^^|  f1rt^f^^^rc.  (Act 
X,  ol  188a). — In  the  Matter  of  Uttom  Koondoo:  Empress  v.  Uttom  Koondoo,  I.  L. 
R.,8Ca].  ^4;  10  C.  L.  R.  466.    [McDonell  and  Field,  JJ.     Mar.  31,  1882.] 

Ik  considering  whether  the  possession  of  stolen  goods  raises  a  presumption  of  dis- 
Konest  receipt  of  stolen  property,  the  attention  of  the  jury  should  be  drawn  to  the  neces- 
sity q|  satisfying  themselves  that  the  possession  is  clearly  traced  to  the  accused.  The  fact 
of  stolen  property  being  found  concealed  in  a  m^n's  house  would  be  sufficient  to  raise  a 
presumption  that  he  knew  the  property  to  be  stolen  property,  but  it  would  not  be  sufficient  * 
to  show  that  it  had  been  acquired  bydacoity. — Empress  t.  Malhari,  I;  L.  R.,  7  Bom.  731  • 
[MeWll  and  Pinhey,  JJ.    Oct.  11,  1882.]  *     * 

,  Tm  fac±  that4f  child  has  been  tried  for  theft  and  discharged  under  s.  215  of  the  Code 
of  Crimmtl  Procedure,  1872  (corresponding  with  s.  2^^  of  the  new  Code  o{^ Criminal  pro- 
cedure, 1882),  on  the  ground  of  want  of  understanding  within  the  meaning  of  s.  82  of  the 
Penal  Code,  is  ^o  bar  to  the  conviction  of  a  person  charged  under  s.  41 1  of  the  Penal  Code 
with  receiving  the  property  alleged  to  have  been  stolen. — Queen  v.  Krishna,  I.  L.  R.,  6 
Mad.  373.     [Kernan  and  Muttusami  Ayyar,  JJ.     April  24,  1883.] 

Where  a  person  is  accused  of  an  offence  under  s.  411  of  the  Penal  Code,  he  cannot, 
where  the  circumstances  do  not  raise  the  presumption  that  he  received  the  property  know- 
ing it  to  be  stolen,  be  convicted  of  that  offence  merely  because  he  is  in  possession  of  the 
propQC^,  and  does  not  account  for  his  possession.  The  prosecution  must  prove  both  that 
the  property  was  stolen,  and  that  the  accused  received  it  dishonestly.  At  the  trial  of  a 
person  lor  an  offence  under  s.  41 1  of  the  Penal  Code,  the  Court  of  Session,  under  s.  2^  of 
the  Evicknce  Act,  1872,  used  against  the  accused  the  evidence  of  the  owner  of  the  pro- 
perty In  respect  of  which  the  accused  was  charged  and  of  his  wife  taken  by  commission 
danng  tHMnquiry,  and  the  evidence  of  the  servant  of  those  persons  taken  at  the  inquiry, 
ind  abo  the  evidence  of  the  owner  of  the  property  taken  during  the  trial  under  a  com- 
mission issued  by  the  Sessions  Judge  under  s.  503  of  the  Criminal  Procedure  Code.  The 
grounds  upon  which  the  Sessions  Judge  admitted  the  evidence  taken  during  the  inquiry 
were,  that  the  attendance  of  the  witnesses  could  not  be  procured  without  an  expense  of 
Rs.  500,  an  amount  which  he  considered  unreasonable,  that  the  witnesses  would  be  incon- 
vtotencedran^  that  their  evidence  did  not  concern  the  accused  personally,  having  refer- 
ence only  to  the  identification  of  the  property  in  respect  of  which  the  accused  was  charged. 
Held  that  the  Sessions  judge  had  improperly  admitted  such  evidence.  Inconvenience  to 
witMS3e8%  no  ground  allowed  under  s.  33  qj  the  Evidence  Act,  and  the  question  of  iden- 
tifieaftion  wasa  m^t  material  one,  and  the  evidence  of  the  witnesses  in  question  was  of  the 
atiDOst  moment,  the  whole  case  resting  on  it;- and,  as  regards  the  ground  of  expense,  it 
was  impossible  to  coi^siQer  the  amount  unreasonable,  considering  that  the  entire  case  rest- 
ed on  the  evidence  of  those  witnesses,  and  that  the  accused  had  not  cross-examined  those 
whooa  evidence  had  been  taken  by  commission,  nor,  looking  at  his  position,  could  he  ar- 
range for  their  cross-examination.  Held  also  that  on  similar  grounds  the  Sessions  Judge 
was  not  justified  in  issuing^a  commission  under  s.  503  of  the  Criminal  Procedure  Code. — 
EMPaias  9.  BuRKB  (T.),  1?1.  R.,  6  All.  224.     [Oldfield,  J.     Feb.  16,  1884.] 

A  ^KSSi^NS  Judge  cannot  tender  a  pardon  to  an  accused  under  s.  108  of  the  Code  of 

been  commTued 
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IS  not  triable  exclusively  by  the  Court  of  Session,  such  as  an  offence  under  s.  41 1  of  the 
^  Pei^l  Code. — Empress  v.  Sadhee  Kasal,  I.  L.  R  ,  10  Cal.  936.  [Pririlep  and  Macpberson, 

JJ.    July  I,  1884.] 

A  COMMON  brass  drinking  cup  was  stolen  in  October  1883,  and  was  discovered  in  the 
possession  of  the  accused  in  September  1884.  Held^  in  a  cafe  in  which  the  accused  was 
trigd  for  receiving  stolen  property,  that  his  possession  of  the  stolen  property,  coupled  with 
the  fact  that  he  had  failed  to  give  an  account  as  to  how  he  berime  possessed  of  the  pro- 
perty, would,  under  ordinary  circumstances,  raise  a  probable^retumption  of  his  mlt, 
but  where,  as  in  this  case,  such  possession  was  not  a  recent  possession,  bui  one  drvea 
months  subsequent  to  the  act  of  theft,  the  presumption  against  him  was  so  ^ight  ttat, 
taken  by  itself,  he  ought  not  to  be  called  upon  to  explain  how  his  possesion  wasaoqdked. 
The  question  of  what  is  or  is  not  a  recent  possession  of  stolen  property* is  to  be  eWM* 
dered  with  reference  to  the  nature  of  the  article  stolen.  Rex  v.  Adam  (3  C.  &  P.  6o4f 
Rex  v.  Cooper  (3  C.  &  P.  318),  Rex  v.  Partridge  (7  C.  &  P.  5S0  followed  — Ina  Shbiiui 
V.  Queen-Empress,  I.  L.  R.,  \i  Cal.  160.     [Mitter  and  Norris,  JJ.    Jan.  7,  1885J 

•  ^ 

:  The  civil  sUtion  at  Raikot  U  ^^^^  ^^jt  nf  Rr.tUh  fn^ia  within  the  meaning  <rf ^ 

21  and  22  Vic,  c.  loO.  Where  the  accused,  a  subject  of  a  Native  Stat%  committed  theft 
at  Rajkot  Civil  Station,  and  was  found  in  possession  of  the  stolen  property  at  Tbaoa, 
held  that,  as  the  offence  was  committed  in  British  India,  and  as  the  accused  was  the  saljiect 
of  a  Native  State,  the  Sessions  Court  at  Thana  had  no  jurisdiction  to  try  the  accosedfor 
theft  under  s.  381  of  the  Penal  Code.  But  it  was  competent  to  try  him  for  disfaAieSt  re- 
tention of  stolen  property  under  s.  410  of  the  Penal  Code  as  amended  by  Act  Vlll.  of 
1882. — Queen-Empress  v.  Abdul  Latib  valad  Abdul  Rahiman,  I.  L.  R.,  loBom.  iSS. 
[Birdwood  and  Jardine,  JJ.     Nov.  24,  1885.] 

^  A  person  was  convicted  and  sentenced  under  s.  41 1  of  the  Penal  Code  for  dishonest- 

*  ly  receiving  a  bull,  knowing  the  same  to  have  been  criminally  misappropriated.  *  It  was 
found  that,  at  the  time  of  the  alleged  misappropriation,  the  bull  had  j^^een  set  at  large  by 
some  Hindu,  in  accordance  with  Hindu  religious  usage,  at  the  timeof  perfoflnyi^fattntl 
ceremonies.  Held  that  the  bull  was  not,  at  the  time  of  the  alleged  misappropriatiofi, 
"  propertv ''  within  the  meaning  of  the  Penal  Code,  inasmuch  as,  not  only  was  it  not  tht 
subject  of  ownership  by  any  person,  but  the  original  owoer  had  surritodertd  all  his  r%^ 
as  its  proprietor  ;  that  it  was  therefore  nullius  proprietas  and  incapable  of  larceny  beliy 
committed  in  respect  of  it ;  and  that  the  conviction  must  be  set  aside. — QuEEN-EimBSs 
V.  Bandhu,  I.  L.  R.,  8  All.  51.     [Straight,  J.  Dec.  7,  1885.] 

A  Hindu  who,  upon  the  death  of  a  relative,  dedicates  or  lets  loose  a  bull,  in  accord- 
ance with  Hindu  religious  usage,  as  a  pious  act  for  the  beneBt  of  the  soul  of  the  deceased, 
thereby  surrenders  and  abandons  all  proprietary  rights  in  the  animal,  which  tbereafler  b 
not  "  property  "  which  is  capable  of  being  made  the  subject  of  dishonest  receipt  or  pooes* 
sion  within  the  meaning  gf  ss  ^10  and  411  of  the  Penal  Code. — Queeft-Empresg  v^Btm- 
dhu  (I.  L.  R.,  8  All.  SI  )  and  Queen-Empress  v.  Jamura  (Weekly  Notes,  1884,  p.  87)  le- 
fprred  to.—QuEEN-EMPRESS  w.  Nihal,  I.  L.  R.,  <J  All.  348.     [Straight,  jT'^j^^j^,  tW/.] 

A  PERSON  convicted  under  ss.  41 1-75  of  Jhev^Penal  Code  is  not  convicted  of  '*  jJiftaaEt 
offences  "  within  the  meaning  of  s.  35  of  the^riminal  Procedure  Code.  Quetn-Ewt^ess 
y.Zor  Singh  (I.  L.  R.,  10  ATI.  146)  explained.  Where  an  ofJFence  under  s.  411  read  With 
s.  75  of  the  Penal  Code  appears  to  be  deserving  of  a  greater  punishment  than  the  Ma^s* 
trate  trying  it  can  award,  the  best  course  for  him  to  adopt  is  to  commit  the  accasei  Iv 
trial  to  the  Court  of  Session. — Queen-Empress  v,  Khalak,  I.  L.  R.,  1 1  AIW  399.  Ofc«|J- 
hurst,  J.     May  3,  1889.] 

T»  constitute  the  offence  of  receiving  stolen  property,  there  must  hf  soma  proof 
that  some  person  other  than  the  accused  had  possession  of  the  property  before  the acMcd 
got  possession  of  it.  The  judgment  of  the  Court  (Prinsep  and  Pigott,  J^)  wasaslulhwit 
"  The  prisoners  are  convicted  of  dishonestly  receiving  stolen  prooerty,  first,  uiid«ra»4tl, 
in  respect  of  the  goods  belonging  to  one  person,  and,  second,  in  respect  of  goods  helM^£ 
to  another.  They  were  separately  tried,  and  sentenced  on  each  ot  these  charges.  »ais 
is  no  proof  against  them  save  the  fact  that  the  goods  found  in  their  possession  weMilrilB 
from  different  persons,  and  were  found  in  their  possession  under  such  circumstanoniasto 
prove  a  guilty  knowledge  on  their  part.  There  is  no  proof  as  %^  their  receipt  of  the gOO^ ; 
nothing  to  show  that  they  receive  them  at  different  times  or  from  different  persoiai^  AB 
the  goods  irf  the  possession  of  each  prisoner  may  have  been  stolen  by  the  same  tSie^.*"^ 
may  have  been  by  him  delivered  to  that  prisoner  at  the  same  time,  although  stoto  OD 
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diffeeent  occasions.  If  each  prisoner  received  the  goods  found  in  hia  possession  together* 
at  tiM  same  time,  tilat  would  constitute  only  one  offence.  There  is  nothing  in  thc^iact 
that  the  goods  were  stolen  at  different  times  to  constitute  by  itself  ptoof  that\hey  w«re 
received  at  different  times.,  or  under  such  circumstances  as  to  show  that  more  than  one 
gfiieace  was'committed  in  receiving  them.  It  need  not  be  considered  whether,  if  a  thief 
bfOttght  to  a  receiver,  say,  a  coat  and  a  ring,  stolen  from  different  persons,  and  on  the  same 
oocaSton  gave  them  to  the  receiver,  if  he  said, '  Here  is  a  coat  stolen  from  H  ;  take  this,' 
aodihsreceiver  took  it j  and  also,  '  Here  is  a  ring  stolen  from  B  ;  take  this,'  and  the  receiver 
tooi^  Uiese  acts  wouTd  o#would  not  constitute  different  offences,  because  there  is  nothing 
to  £sm  ^1  snc^  a  case  existed  here.  Here  there  is  nothing  but  possession  of  stolen 
nroyw^  fonnd  concealed  established  :  and  this  is  consistent  with  only  one  offence  having 
been  (pommitte4**^so  far  as  receiving  is  concerned ;  but,  in  truth,  the  offence  proved  is  only 
the  ittaining  of  stolen  goods.  In  this  case,  as  observed,  there  is  no  proof  of  actual  re- 
oeiTii^;aiia  it  has  been  held  in  England  (2  Russell  on  Crimes  citing  R.  v.  Cordy)  that 
to  coQstitQte  the  offence  of  receiving  there  must  be  some  proof  that  some  person  other  than 
the  prboner  had  possesion  of  the  goods  before  the  prisoner  got  possession  of  them  ; 
otfamlse  possesion  ofthem  is  only  proof  of  the  stealing,  which  is  not  found  here.*  If 
thk  ioie  prevails  under  the  Penal  Code  (and  we  see  no  reason  why  it  should  not),  the 
ptisooers  shotM  nave  been  convicted  of  the  retention  of  stolen  goods,  knowing,  or  having 
reason  to  believe,  that  they  were  stolen,  of  the  existence  of  which  knowledge  their  con- 
oedneat  of  the  goods  was  evidence.  We  therefore  set  aside  the  conviction  in  the  second 
trial.  The  first  conviction  in  the  first  case  we  also  set  aside,  and,  in  lieu  thereof,  we  convict 
tbe  prisoners  under  the  same  section  (411)  of  dishonestly  retaining  stolen  property,  and 
seateiice  the  prisoners  on  the  findings  in  the  first  case,  Ishan  to  four  years,  Ananda  to  six 
/ears,  and  Cushte  to  two  years,  all  in  rigorous  imprisonment." — Ishan  Muchi  v.  Queen- 
Empmss,  I.  L.  R.,  15  Cal.  511.     [Prinsep  and  Pigott,  JJ.     Feb.  21,  1888.] 

• 

The  accused  were  charged  with  retaining  stolen  property  under  s  411  of  the  Penal  * 
Code  (Act  XLV.  9^  i860).  The  Sessions  Judge,  in  his  change  to  the  jury,  merely  direct* 
eft  then  tg  Ad  whether  the  property  was  stolen,  and  whether  it  was  retained  by  the  ac- 
eosad.  Held  that  the  charge  was  defective,  and  amounted  to  a  misdirection.  iThe  Ses- 
sioos  Judge  shou)d  have  directed  the  jury  to  find  (i)  whether  the  property  was  stolen,  (2) 
whether  it  was^ish^estly  retained,  and  (3)  whether  the  accused  knew,  or  had  reason  to 
beliefe,  the  same  to  be  stolen  property.  Unless  these  questions  were  found  by  the  jury  in 
the  affirmative,  the  accused  could  not  legally  be  convicted  of  an  offencd  under  s.  41 1  of  the 
Penal  Code. — Quben-Empress  v.  Balva  Somya,  I.  L.  R.,  15  Bom.  369.  [Birdwoodand 
Parsons,  JJ.    Oct.  9,  1890.] 

A  PERSON  cannot  be  said  to  be  an  habitual  receiver  of  stolen  goods  who  may  receive 
the  proceeds  of  a  number  of  different  robberies  from  a  number  of  different  thieves  on  the 
sameday.  In  order  to  support  a  conviction  under  s.  4^3  of  the  Penal  Code  of  being  an 
lialkttualdreceiver  of  stolen  property,  it  must  be  shown  that  thfe  property  was  received  on 

mt  occasions  and  on  different  dates. — Queen-Empress  v.  Baburam  Kansari,  I.  L. 

^  CiAiffi90.     [Norrls  and  Beverley,  JJ.     Nov.  12,  189 1.] 


WasRB  a  person  was  found  in  possession  of  stolen  property  identified  as  belonging  to  '^^ 
different  owners,  but  it  did  not  appear  that  he  had  received  such  property  at  different  times, 
hM  that  such  person  could  not  properly  be  tried  and  convicted  under  s.  41 1  of  the  Penal 
Code  separately  in  respect  of  the  property  identified  by  each  owner.  Uhan  Muchi  v.  The 
^htten-Em^egs  (I.  L.  R.,  15  Cal.  511)  approved. — Quben-Empress  v,  Makhan,  I.  L.  R., 
15  An.  317.    [Aikman,  J.    April  29,  1893.] 

Where  9  document,  purporting  to  be  a  Collectorate  notice  forming  part  of  a%cord^ 
and  found  bv  the  Court  to  be  genuine,  was  discovered  to  be  in  the  possession  of  persons 
diarged  with  retaining  stolen  property,  it  was  held  that,  in  a  matter  of  this  kind,  it  was 
r^ht  to  raise  legal  presumptions  arising  out  of  the  ordinary  course  of  business,  and  to 
dispell  |nth  direct  evioence  of  the  document  having  been  actually  on  the  record  or  stolen 
hooi  it  Though  it  be  true- that,  before  a  man  can  be  convicted  of  receiving  stolen  pro- 
perty knowing  it  to  be  stolen,  it  must  be  shown  that  property  has  been  stolen,  held  that 
the  disappearance  of  the  document  from  the  record,  plus  the  substitution  of  an  imitation 
— ^ , . 

•  S6e  tho  case  of  Empress  v.  Uttom  Koondooy  I.  L.  R.,  8  Cal.  634,  where,  boweveri      ^ 
tl»  poioi  does  not  seem  to  have  been  taken. — Ed.  Vide  ruling  under  s.  413. 
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?f  it  in  its  place,  showed  that  it  must  have  been  taken  with  a  dishonest  object. — Ishan 
Chandra  Chandra  v.  Queen-Empress,  I.  L.  R.,  31  Cal.  328.  [TrAwlyan  aiad  Ramptoi, 
JJ.     Nov.  23,  1893.] 

A  CHARGE  of  receiving  or  retaining  stolen  goods  may  be  inquired  into  o\  tried  «tiMr 
by  the  Court  within  the  local  limits  of  whose  jurisdiction  the^oods  were  stolen,  orbjrsny 
C5ourt  within  the  local  limits  of  whose  jurisdiction  any  of  them  were  at  any  time  dsdiMiest- 
ly  feceived  or  retained. — Crim.  Pro.  Code  (Act  X.  of  1882),  s.<i8o,  ill.  4. 

Several  stolen  sacks  of  corn  are  made  over  to  A  and  B,«wh9  know  they  are  j{olea 
property,  for  the  purpose  of  concealing  them.  A  and  B,  therefore,  voluntarflj^asiisteadi 
other  to  conceal  the  sacks  at  the  bottom  of  a  grain-pit.  A  and  B  mar  be  separately 
charged  with,  and  convicted  of,  offences  under  ss.  411  and  414  of  the  Pe*^!  Code.— Crim. 
"■ro.  Code  (Act  X.  of  1882),  s.  235,  ill./. 

The  offenoe  of  receiving  or  retaining  stolen  property  under  s.  411  of  the  Penal  Cede 
may  be  tried  summarily  by  (i)  the  District  Magistrate;  (2)  any  Magistrate  of«lbe  first 
class  specially  empowered  in  this  behalf  by  the  Local  Government ;  andj[3)  any  Beneh  of 
Magistrates  invested  with  the  powers  of  a  Magistrate  of  the  first  class,  and  speciaBr  em- 
powered in  this  behalf  by  the  Local  Government.— Crim.  Pro.  Code  (4c^X.  oC  i8»),  s. 


.,ys^CZA^^ 


y. 


A  IS  accused  of  receiving  stolen  goods  knowing  them  to  be  stolen.  It  b  proved  that 
he  was  in  possession  of  a  particular  stolen  article.  The  fact  that  at  the  same  time  he 
was  in  possession  of  many  other  particular  stolen  articles,  is  relevant,  as  tending  to  show 
that  be  knew  each  and  all  of  the  articles  of  wh»ch  he  was  in  possession  to  be  stolen. — Evi- 
dence Act  (I.  of  1872)..  s.  14,  ill.  a, 

A  IS  accused  of  receiving  stolen  goods  knowing  them  to  be  stolen.     He  offers  to  prove 
that  he  refused  to  sell  them  below  their  value.    A  may  prove  .these  statements,  thoogk 
•    Khtfj  are  admissions,  because  they  are  explanatory  of  conduct  influenced  by  facts  in  issue— 
Evidence  Act  (L  of  1872),  s.  31,  ill.  </.  ^        «       •         • 

A  IS  accused  of  receiving  stolen  property  knowing  it  to  have'Teen  stolen.*  ft  is  pro- 
posed to  prove  that  he  denied  the  possession  of  the  property.  The  relevancy  of  tlie  denial 
depends  on  the  identity  of  the  property.  The  Court  may,  in  its  dis^etfo*,  either  reqoire 
the  property  to  be  identified  before  the  denial  of  the  possession  is  proved,  or  permit  the 
denial  of  the  possession  to  be  proved  before  the  property  is  identified.— Evidence  Act  ft 
of  1872),  s.  136,  ill.  r. 

When  an  inquiry  or  a  trial  in  any  (Criminal  Court  is'concluded,  theCoart  maj  aiake 
such  order  as  it  thinks  fit  for  the  disposal  of  any  document  or  other  property  prodaoed  be- 
fore it,  regarding  which  any  offence  appears  to  have  been  committed,  or  which  Ins  been 
used  for  the  commission  of  any  offence.  When  a  H  igh  Court  or  a  Court  of  Session  nakes 
such  order,  and  cannot,  through  its  own  officers,  conveniently  deliver  the  property  to  the 
person  entitled  thereto,  sucti  Court  may  direct  that  the  order  be  carried  into  dffiftt  b;f  the 
District  Magistrate.  When  an  order  is  made  under  this  section  in  a  case  1^^^^*" 
appeal  lies,  such  order  shall  not  (except  when  the  propertv  is  livestock,  or  midtMt  to  j 
speedy  and  natural  decay)  be  carried  out  until  the  period  allowed  for  presenting  saca^ap- 
peal  has  passed,  or,  when  such  appeal  is  presented  within  ^uch  period,  until  sucfc  app^ 
has  l>een  disposed  of.  Explanation.— In  this  section  the  term  '*  property  *'  includes,  in 
the  case  of  property  regarding  which  an  offence  appears  to  have  been  committed,  not  only 
such  properly  as  has  been  originally  in  the  possession  or  under  the  control  of  any  party, 
but  also  any  property  into  or  for  which  the  same  may  have  been  converted  hr  exoMdi^ed, 
and  anything  acquired  by  such  conversion  or  exchange,  whether  immedtatelj  or  oflicfwise. 
— Crint.  Pro.  Code  (Act  X.  of  1882),  s.  517.  « 

To  assist  a  Court  in  making  a  proper  order  for  the  disposal  of  property  oii4ar  t.  51? 
of  the  Criminal  Procedure  Code  (Aa  X.  of  1882),  it  has  been  thought fieoecsaify  to l^re* 
duce  8.  108  of  the  Contract  Act  (IX.  of  1872),  which  runs  as  foll<Ms :—  • 

108.  No  seller  can  give  to  the  buyer  of  goods  atattf 
title  to  those  goods  than  he  has  himself,  esx:ept  in  ^  fol* 
lowing  cases : — 

Rxception  /. — When  any  person  is,  by  the  consent  of  the  ftwner.  in  possession  of  m 
goods,  or  of  any  bill  of  lading,  dock-warrant,  wareh<^se-Keeper's  certificate?  mXmm^rt 
certificate;  or  warrant  or  order  for  delivery,  or  other  document  showing  title  to  gooali^ 


Title  conveyed 
goods  to  bayer. 


by   seller    of 
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■artianfrfer  the  Q»nership  of  the  yoods.  or  which  he  is  so  in  possession,  or  to  which  sucfr* 

6acannems  relate,  tcyaoy  other  person,  and  give  such  person  a  good  title  thereto  notwith-  •* 

staadtngaAj  instructions  of  the  owner  to  the  contrary :  Woviaed  that  the  buj^er  a&  in  * 

Nod&mi,  aiod  uader  circumstances  which  are  not  such  as  to  raise  a  reasonable  presumption 

ttat  ^  person  in  possession  of  the  goods  or  documents  has  no  right  to  sell  the  goods. 

MxapHmt.  2. — If  one  of  several  joint-owners_of  goods  has  the  sole  possession  of  them     <^^^^'^^^«-<»* 

bf  Ae  flTmtasion  of  th#  co-owners,  tne  ownership  of  the  goods  is  tranaferr^  *^*?nY ^ 

pcnott  VAOra^  then*  of  ^uch  joint-owner  in  good  faith,  and  under  circumstances  which  i 

are  iot  incli  as  to  raise  a  reasonable  presumption  that  the  person  in  possessioh  of  the 
fooiftlu0%o  right  to  sell  them. 

Mxci^Hon  ^p—V^yi^Ti  a  person  has  obtained  p<^|sessian  of  goods  under  a  contract       /Lp^  z<^»-zt^'i, 
Toidaible  at  the  option  of  the  other  party  thereto,  theownership  of  the  goods  tS  TOBBfer-  ^ 

red  to  a  third  person  who,  before  the  contract  is  rescinaea,  buys  them  in  good  faith  o\  the  ^ 

•In  possession ;  unless  the  circumstances  which  rendered  the  contract  voidable 
^~  ^\  to  an  offence  committed  by  the  person  in  possession  or  those  whom  he  represents. 

la  this  case  the  original  seller  is  entitled  to  compensation  from  the  original  purchaser 
ior  mf  \asaL  m^ok  the  seller  may  have  sustained  by  being  prevented  from  rescinding  the 
cootraet  .  - 

Illustrations. 

^       (s.)  A  buys  from  B,  in  good  faith,  a  cow  which  B  had  stolen  from  C.    The  property-  « 

m  ^kt  cow  b  not  transferred  to  A. 

(5.)  A,  a  merchant,  entrusts  B,  his  agent,  with  a  bill  of  lading  relating  to  certain 
;oo4s»and  instructs  B  not  to  sell  the  goods  for  less  than  a  certain  price,  and  not  to  give  . 
crafit  to  D.     B  sells  the  goods  to  D  for  less  than  that  price,  and  gives  D  three  months' 
credit    The  property  in  the  goods  passes  to  D.  *• 

•  if\  A^lls  toHB  goods  of  which  he  has  the  bill  of  lading,  but  the  bill  of  lading  is 
nudaonttfor  delivery  of  the  goods  to  C,  and  it  has  not  been  endorsed  by  C.  The  pro- 
perty IS  not  transferred  to  B. 

iji.)  A,  Bf-mAd  Ci  are  joint  Hindu  brothers,  who  own  certain  cattle  in  common.  A  is 
Wt  bf  B  and  C  in  possession  of  a  cow,  which  he  sells  to  D.  D  porchases  bond  fide.  The 
property  in  the  cow  is  transferred  to  D. 

(f.)  A,  bv  a  misrepresentation  not  amounting  to  cheating,  induces  B  to  sell  and  deli- 
ver to  bim  a  norse.  A  sells  the  horse  to  C  before  B  has  rescinded  the  contract.  The 
propoty  in  the  horse  is  transferred  to  C  ;  and  B  is  entitled  to  compensation  from  A  for 
aoy  lost  which  B  has  sustained  by  being  prevented  from  rescinding  the  contract. 

^  A  compels  B  by  wrongful  intimidation,  or  induces  him  by  cheating  or  forgery^ 
toseU  1^  a  horse,  and,  before  B  rescinds  the  contract,^ sells  the  horse  to  C.  ThQ  proper- 
ty is  QOt  transferred  to  C. 

^^ 

AmiOrATIONS  on  S.  108  OF  THB  CONTRACT  AcT  WITH  RBPBRBNCB   TO  STOLEN  PrOPBRTV. 

.  S,  m8  was  proposed  t»y  the  Select  Com-  expression  which,  by  the  custom  of  London, 

aittie  of  the  Legislative  Council,  and  adopt-  applies  to  every  shop  within  the  city, 

edbf  iSie  Council  in  lieu  of  one  prepared  "  It  cannot  be  denied  that  the  subject  is< 

fa^  the  Indian  Law  Commissioners,  by  which  difficult.     We  have  to  consider,  on  the  one 

i|wasprc(|>od^  to  confer  upon  every  pos-  hand,  the  hardship  suffered  by  an  innocent 

rol  moveable  property  the  power  of  person  who  loses  in  this  way  his  right  to 


making  a  good  title  to  a  6on<f -^^  purchaser,  recover  what  was  his  undoubted  Q^operty. 
Tbe  following  passage  from  the  report  of  the  ^  But,  on  the  other  hand,  still  greater  weight 
Law  Ommissioqgrs  gives  their  reasons  for  '  appears  to  us  to  be  due  to  the  hardship  which 
this  proposal : —  a  bond-fide  purchaser  would  suffer  were  he  to 

"  ....  ^  deprived  of  what  he  bought.    The  former 


"  Widl  r^rd  to  goads-  sold  by  a  person 
w^,hai  bo  rigKt  to  sell  them,  the  general 


_^  ^  _  .     .    ^  is  very  often  justly  chargeable  with  remiss- 

mie  of  EnglisiTla wTs  thaVthe  owner  of  the  ness  or  negligence  in  the  custody  of  the  pro* 

Koods  retains  the  ownership  notwithstanding  perty.    The  conduct  of  the  latter  has  been 

Ms  having  lost  the  possession  of  them,  and  blameless.    The  balance  of  equitable  const, 

tiieir  having  been  sold  t<^  a  third  person,  deration  is,  therefore,  on  the  side  of  a  rule 

^  (rodi  this  rule  there  is  an  exception  in  favourable  to  the  purchaser ;  and  we  think    • 

the  tmt  of  go<>ds  sold  in  open  market,  an  that  sound  policy  with  respect  to  the  inter- 

[_    4«i     ] 
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^^  Annotations  on  s.  io8  of  thb  Contract  Act — contd, 

ests  Qf  coipmsrce  points  to  the  same  con-    injury — as  in  the  case  of  selling  an  articte 


elusion, 

"  We  have,  therefore,  provided  that  the 
ownership  of  goods  may  be  acquired  by  buy- 
ing them  from  any  person  who  is  in  posses- 
si  oif  of  them,  if  the  buyer  acts  in  good  faith, 
and  under  circumstances  which  are  not  such 
as  to  raise  a  reasonable  presumption  that  the 
person  in  possession  has  no  right  to  sell 
them." 

The  reasons  of  the  Select  Committee  of 
the  Legislative  Council  for  the  opposite 
view  were  as  follow : — 

••  The  first  question  is  whether  the  law 
ought  to  proceed  upon  the  assumption  that 
a  person  whose  property  had  been  stolen  is 
negligent. 

'*  Thfifts  ajfi  fgffinywlY  fgg  ^ig  ip  f^^^4 

three  wavf.  by  force,  by  frauO,  or  oy  a  breach 
o^  conAoence.  It  appears  to  us  that,  in  each 
of  these  cases,  it  would  be  improperlo  speak 
of  the  person  who  lost  the  property  as  neg- 
ligent. 
"  A  man  is  stripped  of  all  his  property  by 

*  robbers,  and  nearly  murdered  for  defending 

•  himself.  Is  he  negligent  ?  A  gang  of  thieves 
enter  a  house  un perceived,  by  digging 
through  the  wall  at  night,  and  carry  off  the 
property  contained  in  it.  Are  the  owners 
of  the  house  negligent  ?  A  servant  steals 
plate  under  his  charge.  Cattle  left  by  night 
on  an  open  pasture,  or  crops  not  specially 
watched  by  night,  are  stolen.  Are  the  own- 
ers in  these  cases  negligent  ?  These  are 
typical  instances  of  the  commonest  forms  of 
theft ;  and  it  appeared  to  us  that,  in  com- 
parison with  them,  the  cases  in  which  an 
owner  is  really  negligent — as,  for  instance, 
where  a  man  leaves  valuable  property  un- 
watched  in  a  public  place — are  of  very  rare 
occurrence.  N^Aberefore  regarded  Jnpo- 
cence  on  the  part  of  the  „oyner  as  the  rule, 
and  negligence  as  the  exception. 

"  Assuming,  then,  that  the  common  case 
is  that  in  which  bgth  the  owner  and  the  pur- 
chaser of  the  stolen  goods  are  innocent,  upon 
wKOm  ought  file  loss  to  fall  ?  We  thought 
it  ought  to  fall  upon  the  purchaser  for  the 
following  reasons : — 

**  /^.  The  only  argument  offered  in  sup- 


to  which  the  vendor  has  no  title — prudent 
men  may  be  expected  to  project ^hemselVes. 
The  proposed  ^section  reverses  this.  It 
would  protect  a  man  who  has  been  wtr- 
reached  in  a  bargain,  at  the  expense  of  an- 
other whom  it  regjard%a8  negligent,  becaase 
he  has  been  robbed  on  the  highway,     •■ 

"2nd,  A  person,  who  has  beei^rofaMI^ 
force,  or  fraud,  suffers  a  grgater  rajoiT  llitt 
a  person  who  has  been  ov€r.reac)ied  ia  a 
bargain.  It  follows  that,  if  an  innocent  |nir- 
chaser  is  obliged  to  return  stolen  gojtd^  ht 
will,  in  most  cases,  suffer  less  than  tke  ime- 
cent  owner  would  Suffer  jf  the  purdaser 
were  allowed  to  retain  them. 
V  "  3^<^-  To  give  thieve*  t^e  legal  power 
oIF  effecting  a  change  in  property  against  the 
will  of  the  true  owner  recognizes  and  Cavoars 
crime.  We  thought  that  no  one  should  be 
permitted  to  derive  any  benefit  from  a  crime, 
even  if  he  was  mixed  up  with  it  innocently 
and  accidentally,  and  that*,  when  such  a  trans- 
action was  brought  in  any  form  under  tfae 
notice  of  the  law,  things  should  be  rerton^ 
as  far  as  possible,  to  the  condition  in  wkich 
they  would  have  been,  ifJhe  crime  hid  not 
been  committed.  The  bSttd-fitie  m^rcfaaser 
of  stolen  goods  would  derive  an  abvaat^ 
from  theft,  if  the  suggestion  of  the  Commis- 
sioners were  adopted,  li^eif  proposal  wnald 
enable  a  thief,  whose  object  was  revenge,  to 
carry  out  his  purpose  by  the  express  vir- 
rant  of  law, 

"  4th,  The  proposed  change  would  faivoor 
receivers  of  stolen  goods.  Such  persons  are 
often  in  outward  appearance  respectable. 
Under  the  proposed  section,  the  thief  would 
not,  indeed,  be  able  to  confer  a  good  tide 
upon  the  receiver,  but  the  receiver  would  be 
able  to  confer  a  good  title  upon  his  jus- 
tomers.  ^» 

"  5M.  If  the  bona  fides  of  the  purchaser  is 
to  be  the  test  of  the  validity  of  the  transfer, 
it  will  become  necessary  to  decide,  as  a  fKt, 
in  each  particular  case,  whether  the  pnrdttser 
acted  in  good  faith  or  not.  We  conaiteed 
it  undesirable  to  enter  upon  thts  iftqntijr;  ■ 

"  The  Commissioners'  draft  left  open  the 
question  whether,  upon  the  principle  Aat 


port  of  the  suggestion  that  it  should  fall   ^the  law  presumes  innocence,  the  owner  Is  to 


upon  the  originalowner,  assumes  that  every 
man  is  n^ligent  who  depends  upon  the  pro- 
tection afrorded  by  law  to  his  property,  even 
when  it  is  in  his  personal  custody,  and  can 
be  taken  from  him  only  by  personal  vio- 
lence. We  thought,  on  the  contrarv,  that 
people  have  a  right  to  expect  the  law  to 
protect  them  against  superior  force,  and  also 
against  fraud  so  gross  as  to  amount  to  crime. 
Against  fraud  which  amounts  only  to  a  civil 


prove  the  purchaser's  bad^ith,  or  whether, 
upon  the  principle  that  a  man  is  bonad  to 
prove  facts  within  hfe  knowledgfe,  thtf  par- 
chaser  is  to  prove  his  own  good  faith.  The 
adoption  of  either  branch  of  the  altemative 
would,  we  thought,  be  mischievous. 

'*  If  the  original  owner  was  to  prove  tfae 
purchaser's  iMid^aith,  receivers  of  stolen 
goods  would  be  practically  secure?  How 
could  a  man,  whose  goods  had  been  stolen. 


[    4ia    ] 
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prove  the  circumstances  under  which  the    the  purchaser.    This,  the  Committee  Vere 


thief  sold  them  ?«  How,  except  by  accident, 
could  he  ever  bt  able  to  prove  matters  con- 
aected  with  the  sale  whioli  ought  to  have 
roused  the  buyer's  suspicions?  How,  in 
short,  could  be  give  pro«f  of  what  did  ac- 
tually pass,  or  even  oi  what  ought  to  have 
passed,  in  a«otber  man's  mind  upon  an  occa- 
sion as  t^  which  his  information  must  be 
incomplete  ? 

*'  If,  on  the  otner  hand,  the  purchaser  was 
put  to  prove  his  good  faith,  how  was  he  to 
do  so  ?  The  common  case  would  be,  that  he 
knew  wthing  of  the  seller  except  that  he 
offered  the  gc^^for  sate  at  a  moderate  price. 
If  this  was  enougfh,  every  receiver  of  stolen 
goods  would  eys^e.  If  it  was  not  enough, 
honest  purchasers  would,  in  most  cases,  be 
regarded  as  receivers  of  stolen  goods.  They 
would  have  to  return  the  property  which  it 
was  the  object  of  this  section  to  secure  to 
them,  and,  in  doing  so,  they  would  lose  their 
characters  as  well  as  their  money. 

"  In  short,  it  was  essential  to  the  proposed 
section  that,  for  the  purpose  of  proving  a 
doubtful  matter  of  fact,  we  should  choose 
between  two  rules  of  evidence,  of  which  on% 
would  iiscosragcff  onesty,  and  the  other  fa- 
vour criitfe.  This  difficulty  might  be  alto- 
gether avoided  by  preferring  the  true  owner, 
who  must  hav«  A  g%c>d  title,  to  the  purchas- 
er, who  might  be  an  undetected  receiver  of 
stolen  goods. 

'*  6th,  The  proposed  enactment  would  re- 
move one  of  the  greatest  of  the  existing 
motives  for  the  detection  of  crime  If  a 
man,  who  bad  lost  his  property  by  theft,  was 
not  to  recover  it,  unless  he  could  prove  bad 
faith  on  the  part  of  the  purchaser,  he  would 
not  car*  to  prosecute  the  thief,  in  many 
parts  of  India,  cattle  are  the  most  important 
kio^  of  ^iep^rty,  and  cattle-stealing  is  the 
comn^onest  of  offences.  As  matters  now 
stand,  stolen  cattle  are  systematically  track- 
ed sometimes  for  hundreds  of  miles,  and  for 
weeks  or  months  together.  When  discover- 
ed, the  owner  re-takes  them.  So  well  is  this 
^stem  established  that  there  are  persons 
who  make  it  their  profession  to  track  stolen 
cattle,  and  that  buyers  take  security  from 
sellers  to  indlmnify  them  if  the  cattle  should  , 
have  to  be  g^ve^up  to  their  true  owners. 
This  constitutes  a  considerable  security 
against  cattle-thefts,  blit  the  whole  system 
would  come  to  an  end  if  the  owner  could 
not  recover  his  cattle  without  proving  bad 
faith  in  the  purchaser. 

"7/A.  The  universal  practice  of  India  is 
that  the  loss  in  case  of  th^ft  should  fall  on 


*  Empress  v.  Joggessur  Mochi^  I.  L.  R.,  3  Cal. 


informed,  is  the  law  of  all  the  independent 
Native  States,  both  within  and  on  the  border 
of  our  territories.  If  our  law  were  different, 
British  territory  would  become  an  asylum 
for  cattle-stealers,  and  all  the  Native  States 
would  feel  themselves  deeply  injured. 

"  8th.  The  effect  of  the  section  upon  the 
position  of  bailees  would  be  very  sinc^lar, 
and  we  thought  undesirable.  It  would  in- 
vest every  bailee,  for  whatever  purpose,  with 
the  power  of  selling  the  goods  bailed  as  he 
would  be  able  to  make  a  good  title  to  them, 
and,  if  he  offered  to  account  for  the  price  to 
the  true  owner,  it  seemed  to  us  very  doubt- 
ful whether  he  would  t>e  punishable  for  cri- 
minal breach  of  trust.  A  lodger  sells  the 
furniture  of  his  lodgings  for  an  inadequate 
sum,  and  pays  the  money  to  the  landlord. 
The  landlord' under  the  proposed  section 
would  lose  his  property  absolutely,  and  have 
no  remedy  at  all,  unless  the  transaction 
were  regarded  as  a  '  dishonest  misappropri- 
ation,' which  seems  rather  an  abuse  of^ 
terms.  The  case  was  not  perhaps  likely  to  ^ 
happen  ;  but,  if  dishonest  persons  were  once  « 
made  aware  of  the  existence  of  such  a  law. 
we  feared  that  it  would  be  extensively  used 
for  the  perpetration  of  frauds,  which  it 
would  be  very  difficult  to  detect." 

Illustration  {a)  was  held  not  similar  to  a 
case  in  which  a  Government  currency-note 
was  stolen  from  A,  and  cashed  by  B  in  good 
faith  for  C,  and,  on  the  conviction  of  C  for 
theft,  the  Magistrate  ordered  the  note  to 
be  returned  to  B.* 

The  law  as  enacted  in  this  section  has 
virtually  been  adopted  in  the  new  Factors 
Act,  40  aqd  4 1  Vic,  c.  39.  The  preamble  re- 
cites :  "  Wher&s  doubts  have  arisen  with 
respect  to  the  true  meaning  of  certain  pro- 
visions of  the  Factors  Act,  and  it  is  expe- 
dient to  remove  such  doubts  and  otherwise 
to  amend  the  said  Acts,  for  the  better  secu- 
rity of  persons  buying,  or  making  advances 
on  goods,  or  documents  of  title  to  goods, 
in  the  usual  and  ordinary  course  of  mercan- 
tile business :  be  it  enacted,"  &c. 

S.  2  provides  as  follows  with  respect  to  se- 
cret revocation  of  entrustment  or  agency:— 

"  Where  any  agent  or  person  has  been  en- 
trusted with,  and  continues  in  the  posses- 
sion of,  any  goods,  or  documents  of  title  to 
goods,  within  the  meaning  of  the  principal 
Acts  as  amended  by  this  Act,  any  revocation 
of  his  entrustment  or  agency  shall  not  pre- 
judice or  affe6t  the  title  or  rights  of  any 
other  person  who,  without  notice  of  such 
revocation,  purchases  such  goods,  or  makes 


379- 
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advsfhces  dpon  the  faith  or  security  of  such    bill  of  lading  has  for  dSeating  the  right  of 

stoppage  in  transitu,  "      • 
The  possession  which  is  ifieaot  by  &yt  first 


goods  or  documents." 

S.  3  enacts  as  follows  with  respect  to  ven- 
dors permitted  to  retain  documents  of  title 
to  gXKtds : — 

* 'Where  any  goods  have  been  sold,  and 
the  vendor  or  any  person  on  his  behalf  con- 
tinues or  is  in  possession  of  the  documents 
of  title  thereto,  any  sale,  pledge,  or  other  dis- 
position of  the  goods  or  documents  made  by 
such  vendor  or  any  person  or  agent,  entrust- 
ed by  the  vendor  with  the  goods  or  docu- 
ments within  the  meaning  of  the  principal 
A6ts  as  amended  by  this  Act  so  continuing 
or  being  in  possession  shall  be  as  valid  and 
effectusd  as  if  such  vendor  or  person  were  an 
agent  or  person  entrusted  by  the  vendee  with 
the  goods  or  documents  within  the  meaning 
of  the  principal  A6ts  as  amended  by  this  A6t, 
provided  the  person  to  whom  the  sade.pledge, 
or  other  disposition  is  made  has  not  notice 
that  the  goods  have  been  previously  sold." 
S.  4  enacts  as  follows  with  respect  to  ven- 
.  dees  permitted  to  have  possession  of  d6cu- 
^  ments  of  title  to  goods .- — 
*  "  Where  any  goods  have  been  sold  or  con- 
tracted to  be  sold,  and  the  vendee,  or  any 
person  on  his  behalf,  obtains  the  possession 
of  the  documents  of  title  thereto  from  the 
vendor  or  his  agents,  any  sale,  pledge,  or 
disposition  of  such  goods  or  documents  by 
such  vendee  sojin  possession,  or  by  any  other 
person  or  agent  entrusted  by  the  vendee  with 
the  documents  within  the  meaning  of  the 
principal  Acts  as  amended  by  this  A6t,  shall 
be  as  valid  and  effectual  as  if  such  vendee 
or  other  person  were  an  agent  or  person  en- 
trusted by  the  vendor  with  the  documents 
within  the  meaning  of  the  principal  A6ts  as 
amended  by  this  Aft,  provided  the  person  to 
whom  the  sale,  pledge,  or  other  disposition 
is  made  has  not  notice  of  any  lien  or  other 
right  of  the  vendor  in  respect  of  the  goods." 
And  s.  5  thus  provides  with  respect  to 
transfers  of  documents  of  title:— 

"  Where  any  document  of  title  to  goods 
has  been  lawfully  indorsed  or  otherwise  trans- 
ferred to  any  person  as  a  vendee  or  owner 
of  the  goods,  and  such  person  transfers 
such  document  by  indorsement  {or  by  deli- 
very where  the  document  is  by  custom,  or  , 
by  its  express  t^^rms,  transferable  by  deli- 
very, or  makes  the  goods  deliverable  to  the 
bearer)  to  a  person  who  takes  the  same  bond 
fide  and  for  valuable  consideration,  the  last- 
mentioned  transfer  shall  have  the  same 
effeft  for  defeating  any  vendor's  lien  or  right 
of  stoppage  in  transitu  as  the  transfer  of  a 


part  of  excep.  i  0f  this  section  (lOS)  is  a  pos- 
session which  is  unqualified,  and  not  to  be 
restricted  otherwise  than  by  the  owner  giv» 
ing  instructions  to  th% person  who  has  it«  It 
is  the  kind  of  possession  whiclva  factor  or 
agent  has,  where  the  owner  of  Ike  goods, 
although  he  has  parted  with  the  possesrien, 
may  give  instructions  to  tlStf  person  in  pos- 
session what  to  do  with  the  goods.     It  is 
such  possession  as  an  owner  has ;  and  io 
such  a  case  the  person  selling  conAary  to 
his  instructions  givtss  a  t^le  to  a  boyer 
acting  in  good  faith.     The  exception  4oei 
not  apply  where  there  is  only  a  qualified  pos* 
session,  such  as  a  hirer  of  goods  has,  orimre 
the  possession  is  for  a  specific  purpooiu    In 
such  a  case  the  own^  has  no  right  to  give 
mstructions.    The  nature  of  the  possoosion 
and  the  power  of  the  person  having  it  ore 
determined  by  the  contract  of  hiring  or  tlio 
contract  under  which  possession  was  tojfeea  ; 
and  is  of  a  difiFerent  nature  from  the  anqoali- 
fied  possession  above  mentioned,  where  the 
owner  has  power  to  give  instructions.    The 
hirer  has  only  a  qualifieJf- posoesskw.    H« 
acquires  a  right  of  possession  onl^  for  the 
particular  period  or  purpose  stipulated.   By 
the  Roman  law,  the  hii^  ^^uired  no  pro- 
perty in  the  thing  hired.      By  the  Eoglssb 
law,  he  has  only  a  special  property  darii^ 
the  continuance  of  the  contract,  or  for  the 
purposes  expressed  or  implied  by  it.    By  the 
sale  of  the  thing,  his  right  of  possession  and 
his  special  property  are  both  detenniood,aiid 
thus  his  possession  is  of  quite  a  different 
character  from  the  possession  which  was  in- 
tended by  this  section,  taking  it  as  JMdioSe.* 
Accordingly,  where  a  piano  had  beoft  hired 
from  the  plaintiff  with  an  option  cfcyiiictftse, 
and  the  hirer  sold  the  piano  to  the  nrfowdint, 
before  he  had  exercised  that  optioo«  it  was 
held  that  the  defendant  was  liable  in  ivwmer 
to  the  plaintiff,  although  it  was  fooa4  tfttt 
he  acted  in  perfect  good  faith,  the  posifi 
sion  which  was  acquired  by  the  hire^«|  t^kg 
piano  not  being  such  a  possession  M  WOA 
contemplated  by  this  section.t 
,     In  England,  the  purchaser  \>f  s 
takes  it,  as  a  general  rule^  subject  to 
may  turn  out  to  be  informattttes  in  Hie 
title.     By  a  purchasii  in  market  oinil  the 
title  obtained  is  good  against  all  the  WOSM. 
If  not  so  purchased,  though  purchased  lv«^ 
fide^  the  title  ol>!ained  may   not  be  f^iod 
Against  the  real  owner.      Where  the  ori|^iial 


*  Greenwood  &  Co.  v.  Holquette,  20  W.  R.  467;  12  B.  L.  R.  42. 
t  Ibid. 
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CiiAF.  XVIL]  OFFENCES  AGAINST  PROPERTY.  [Skc.  41:^.^ 

•  ^  V^^ 

Annotations  on  s.  108  of  the  Contract  AcT^^oncld.  •  ^  ^ 

owner  has  parted  with  the  chattel  to  A  th?  consignee  "or  his  assigns,  tje  on^  of 
upon  a  de-facto  gontract,  though  there  may  which  bills  being  accomplished,  the  others 
be  circumstance  which  enable  that  owner  to  to  stand  void,"  the  master  or  the  ware- 
set  aside  tliat  contract^  th«  bond-fide  pur-  houseman,  who  has  the  custody  of  the 
chasw  from  A  will  obtain  an  indefeasible  goods,  is  justified  in  delivering  to  the  co"- 
titlc  The  question,  therefore,  in  many  signee  on  production  of  one  part,  althdUgh 
such  cases  will  be,  wa^  there  a  contract  be-  there  has  been  a  prior  indorsement  for  va- 
twee«  the  o^riginal  owner^and  the  interme-  lue  to  the  holder  of  another  part,  provided 
diate  purdiaser  ?  *  the  delivery  be  bona-fide  and  without  notice 

Wliere  goods  are  shipped  under  a  bill  of  or  knowledge  of  such  prior  indorsement! 
lading  drawn  in*  parts,  to  be  delivered  to 


412.  Whoever  dishonestly  receives  or  retains  any  stolen  property,  the  q^^  ^^  g^^ 
Dishonestly  re^eiving^pro-    possesslon  thereof  he  knows  or  has  reason  to  believe  Cognizable.: 
pcrty^leninthc^mmission    to  have  been  transferred  by  the  commission  of  da-  ]S^J^M*Vt  * 
ofa<facoity.   •  ^Qjjj^^  Q,.  dishonestly  receives  from  a  person  whom  Notcomp.  *' 

he  knows  or  has  reason  to  believe  to  belong,  or  to  have  belonged,  to  a  gang 
of  dacoits,  property  which  he  knows  or  has  reason  to  believe  to  have  been 
stokm,  shaJl  be  punished  with  transportation  for  life,  or  with  rigorous  impri- 
sonment  for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable 
tofi&e. 

Charge. — That  you,  on  or  about  the  ,  at  ,  dishonestly  received  stolen  •^ 

property,  the  possession  of  which  you  knew,  or  had  reason  to  know,  had  been  transferred 
l^  the  fommissic^  of  dacotty,  and  that  you  thereby  committed  an  offence,  &c. — 2  W.  R., 
Cr.  L.,  3j^  No.  352  of  1865. 

A  SENTENCE  of  transportation  under  ss.  ^\2  and  59  of  the  Penal  Code  cannot  ex-   ^' 
cecd  ten  years^^QiiEEN  v.  Mohanundo  Bhundarv,  5  W.  R.  16.  [Seton-Karr  and  Mac- 
pberson,  J  J.    Jan.  20,  1866.] 

It  must  be  proved  that  the  prisoner  received  or  retained  plundered  property,  know>   \-x^ 
ing  itto be  plundered  property,  before  he  can  be  convi6ted  under  s.  412  of  the  Penal  Code. — 
In  THE  Matter  of  Bishoo  Manjee,  9W.  R.  16.  [Jackson  and  Mittcr,  JJ.  Feb.  12, 1868.] 

The  practice  of  dividing  the  fa6ts  which  constitute  the  parts  of  one  offence  into  se- 
veral minor  offences  condemned.  A  person  convif^ed  of  dacoity  under  s.  395,  Penal  Code, 
cannot  be  convicted  also  of  dishonestly  receiving  stolen  property  under  s.  411,  or  of  receiv- 
ing proferty  transferred  by  commission  of  dacoity  under  s.  4V0,  when  there  is  no  evidence 
of  the  commission  of  more  than  one  offence.  Mode  of  treating  the  confession  of  prisoners 
as  ^id«Mte  in  a  case  of  receiving  stolen  property  pointed  out. — Queen  v.  Shahabut 
Sheikh,  13  W,  R.  42.    [Norman,  OflFg.  C.J.,  and  Bayley,  J.     Mar.  8,  1870.] 

Merely  being  seen  getting  on  board  a  boat  with  four  persons,  who  have,  on 
their  own  admissions,  been  convi6ted  of  belonging  to  a  gang  of  dacoits,  is  not  sufficient 
evidence  against  those  so  seen.  To  make  an  admission  of  guilty  knowledge  of  the  means 
by  which  money,  supposed  to  have  been  acquired  by  dacoity,  was  obtained,  evidence  under 
^  150  of  !be*Code  of  Criminal  Procedure  (Act  XXV.  of  1861),  corresponding  with  s.  26  ' 
of  the  Evidence  Act  (I.  of  1872),  it  must  be  shown  that  the  admission  was  antecedent  to 
the  discovery  of  the  money. — Queen  v.  Kamal  Fukeer,  17  W.  R.  50.  [Couch,  C.J.,  and 
Ainslie,  J.    April  15,  1872.]  «  y^ 

A  AND  B  w^e  comniitted  for  trial,  the  former  for  dacoity  under  s.  395  of  the  Penal 
Code^aod  the  latter  uiftder  s.  4^2  for  receiving  stolen  property,  knowing  it  to  be  such,  A 
made  two  confessions,  and  in  both  he  stated  he  had  handed  over  to  B  some  pieces  of  gold  * 

and  silver  stolen  at  the  dacoity.    When  B  was  arrested,  a  gold  ring  and  a  silver  wristlet 

♦  Cundy  v.  Lindsay,  L  R.,  i  Q.  B.  D.  348 ;  2  Q.  B.  D.  96 ;  3  App.  Cas.  459. 
t  OiynJifills  &  Co.  v.  East  &  West  India  Dock  Co.,  L.  R.,  7  App.  Cas,  591 ;  47  U   • 
1. 309  J  31  W.  R.  (Eng.)  aoi. 
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'  •      •      ^Secs.  413,  414.]       -  OFFENCES  AGAINST  PROPERTY.  [Chap.  XVII. 

^  ^^  '  ♦  •  •   . 

•     ••f^e^und  in  his  possession.     At  the  trial  A  pleaded  guilty,  and  B  claimed  to  be  tried, 
A  gjpldsmith  deposed  that  he  had  made  the  ring  and  wristlet  found  #ith  B  out  of  pieces 
•  of  gold  afld  silver  given  to  him  for  the  purpose  by  B.     On  this  evidence,  and  on  the  con- 

fessions made  by  A,  the  Sessions  Judge  convicted  B.  On  appeal  to  theTiigh  Court,  held 
that,  A  and  B  not  having  been  tried  jointlv  for  the  same  offeijpe,  the  confession  of  A  was 
inadmissible  as  evidence  against  B.  There  was,  therefore,  no  evidence  of  the  identity  of 
the^oods  stolen  at  the  dacoity  with  those  found  in  B's  possession,  and  the  case  aghast 
him  failed.  Conviaion  quashed.— Empress  v.  B.^la  Patel,  I.  L.  K.,  ^  Bom.  63.  [Westro^, 
C.J.,  and  Melvill,  J.    April  7,  1880.]  •     *  ^  » 

In  considering  whether  the  possession  of  stolen  goods  raises  a  presumptiofi^f  dishon- 
est receipt  of  stolen  property,  the  attention  of  the  jury  should  be  drawi^to  the  necesaty 
of  satisfying  themselves  that  the  possession  is  clearly  traced  to  the  accus^.  The  £a£l  erf 
stolen  property  being  found  concealed  in  a  man's  house  would  be  sufficient  to  raise  a  pre- 
sumption that  he  knew  the  property  to  be  stolen  property,  but  it  would  not  be  s^ctent 
to  show  that  it  had  been  acquired  by  dacoity. — Empress  v.  Malhari,  I.  L.  R.,  7  B«in.  731. 
.  [Melvill  and  Pinhey,  JJ.     Oa.  11,  1882.]  •  ^ 

•  Certain  persons,  who  were  not  proved  to  be  British  subjeas,  were  found  in  posses. 

\~/  sion,  in  a  native  state,  of  property,  the  subjea  of  a  dacoity  committecf  iipBritish  India. 
They  were  not  proved  to  have  taken  part  in  the  dacoity,  and  there  was  no  evidence  that 
they  had  received  or  retained  any  stolen  property  in  British  India.     They  were  coo^ided 
of  offences  punishable  under  s.  412  of  the  Penal  Code.     Held  that  no  offence  was  proved 
•  to  have  been  committed  within  the  jurisdiaion  of  a  British  Court. — Queen-Emprcssv. 

KiRPAL  Singh,  I.  L.  R.,  9  All.  523.    [Edge,  C.J.,  and  Brodhurst,  J.    April  25,  1887J 

Ct.  of  Ses.  .  418.  Whoever  habitually  receives  or  deals  in  property  which  he  knows 
wfr"rS?*^'  •  Habitually  dealing  in  stolen  or  has  reason  to  believe  to  be  stolen  property  sfaaH 
Not  bailable*  P^'^P^'^y*  be  punished  with   transportation  for  life  or  with 

Not  comp.       imprisonment  of  either  description  for  a  term  which  may  extelKl  \,%  ten«yeftn^ 
and  shall  also  be  liable  to  fine.  •* 

A  PRISONER  cannot  be  tried  at  the  same  trial  for  receiving  or  r^inisg  (s.  411,  Pe* 
nal  Code),  and  habitually  receiving  or  dealing  in  (s.  413),  stolen  property.  The  proper 
course  is  to  try  the  accused,  first,  for  the  offences  under  s.  411,  and,  if  he  is  convicted,  to 
try  him  under  s.  413,  putting  in  evidence  the  previous  conviaions  under  s.  411,  and  prov- 
ing the  finding  of  the  rest  of  the  property  in  respect  of  which  no  separate  charge  under  s. 
411  could  be  made  or  tried  by  reason  of  the  provisions  of  s.  453  of  the  Criminal  Proce- 
dure Code  (Aa  X.  of  1872),  corresponding  with  s.  234  of  the  new  Code  of  Criminal  Pro- 
cedure (Aa  X.  of  1882). — In  the  Matter  of  Uttom  Koondoo  :  Empress  ».  Uttom 
,  Koondoo,  I.  L.  R.,  8  Cal.  634 ;  10  C.  L.  R.  466.    [McDonell  and  Field,  JJ.    Mar.  31,  1882.] 

A  PERSON  cannot  be  saTd  to  be  an  habitual  receiver  of  stolen  goods  who  ma)^receive 
the  proceeds  of  a  number  of  different  robberies  from  a  number  of  different  thieves  oi^the 
same  day.  In  order  to  support  a  conviction  under  s.  413  of  the  Penal  Code  ortfetng  an 
habitual  receiver  of  stolen  property,  it  must  be  shown  that  the  property  was  received  on 
different  occasions  and  on  different  dates. — Qubrn-Empress  v.  Baburaic  Kansari,  I.  L. 
R.,  19  Cal.  190.    [Norris  and  Beverley,  JJ.     Nov.  12,  1891.] 

Ct.  of  Ses.,  414.  Whoever  voluntarily  assists  in  concealing  or  disposing  of,  or  making 

Pre^.  Map  Assisting  in  concealment  of    away  with,  property  which  he  knows  or*ha&  reasott 

or  MdPcliL.  **^'®"  property.                     to  believe  to  be  stolen  property,  shall  be  punished 

Cognizable/  with  imprisonment  of  either  description  for  a  term  which  may  exte&d  to  three 

jy*/!?M*V.      y^*'"^*  or  with  fine,  or  with  both.  *  _ 

Not  bailable.  •     • 

Not  comp.  Several  stolen  sacks  of  corn  are  made  over  to  A  and  B,  wh*  know  they  are  stolen 

property,  for  the  purpose  of  concealing  them.    A  and  B  therefore  voluntarily  assist  each 

other  to  conceal  the  sacks  at  the  bottom  of  a  grain-pit    A  and  B  may  be  separately 

charged  with,  and  convicted  of,  offences  under  ss.  411  and  414  of  the  Penal  Code.— 

Crim.  Pro.  Code  (Act  X.  of  1882),  s.  235,  ill.y. 

Where  persons  are  charged  with  assisting  in  concealing  or  disposing  of  property 

•    which  they  know  or  have  reason  to  believe  to  be  stolen,  the  nature  of  the  ^pdrty»  as 

well  as  the  circumstances  under  which  it  was  being  made  away  with,  must  be  taken  itato 
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HAP.  XV  n.  J  OFFENCES  AGAINST,  PROPER  TV.  [Sec.  414.  ^ 

•  •  N^  ^ 

isideration. — Reg.  r.  Harishankar  Fakirbhat,  2  Bom.  H.  C.  R.  13a    [CouclAmS^    , 

krden,  JJ.     Mar.  lO,  1865.] 

A  PRisoNBR»*who,  having  received  stolen  property,  concealed  it  in  his  houSe,  could  • 

be  charged  and  convicted  for  two  offences,  vf«.,  of  having  dishonestly  received 
property  under  s,  4rt  of  the  Penal  Code,  and  of  assisting  in  the  concealment  of 
property  under  s.  414,  which  applies  to  persons  whose  dealing  with  the  stolen 
operty  is  not  of  such  a  Ifind  as  to  make  them  guilty  of  dishonestly  receiving  or  retain* 

ij. — Govt,  v,  Mua«T.  ^owlia,  i  Agra  H.  C.  R.  9.    [Pearson  and  Spankie,  Oflfg.  JJ. 

.1,  i8g(S?] 

Whbrb  the  petitioner  was  convicted  of  having  voluntarily  assisted  in  concealing 
I  railway  pihs  in  a  certain  person's  house  and  neld  with  a  view  to  having  such  in- 
it  person  punished  as  an  offender,  held  that  the  Magistrate  was  right  in  convicting 
ponishing  the  petitioner  for  the  two  sepacate  offences  of  fabricating  false  evidence 
r  use  V  a  stage  of  a  judicial  proceeding  under  s.  193  of  the  Penal  Code,  and  of  volun- 
iky  assisting  in  congealing  stolen  property  under  s.  414,  Penal  Code.^-EMPRESS  v. 
HfBSHAR  Rai,1.  L.  R.,  I  All.  379.     [Spankie,  J.    April  23,  1877.] 

The  mer^betng  in  possession  of  stolen  property  dishonestly  without  a  guilty  know- 
is  not  a  substantive  offence.  It  is  an  offence  under  s.  411  to  dishonestly  receive 
property,  knowing  or  having  reason  to  know  the  same  to  be  stolen  property,  or  to 
lestly  retain  it  with  the  like  knowledge.  To  support  a  conviction  of  dishonestly 
tamiog  stolen  property,  it  ought  to  be  shown  that  the  accused,  being  in  innocent  pos- 
stioii  of  the  property,  acquired  the  knowledge  that  it  was  stolen,  and  thereafter  re- 
tainad  it  dishonestly.  When  a  person  is  shown  to  stand  in  such  a  relation  to  stolen 
property  as  falls  short  of  possession  by  him  of  such  property,  his  manner  of  dealing  with 
the  property  may  warrant  a  charge  of  assisting  in  concealing  or  disposing  of,  or  making  * 
awsy  with,  the  property  with  a  guilty  knowledge,  that  is,  a  charge  of  an  offence  under  \ 
M"4--5Kh^na  i^Em press,  Panj.  Rec,  No.  31  of  1879. 


The  ^ord  "  believe  "  in  s.  414  is  much  stronger  than  the  word  "  suspect,*'  and  involves 
the  necessity  of  ^showing  that  the  circumstances  were  such  that  a  reasonable  man  must 
have  felt  convniced«n  his  mind  that  the  property  with  which  he  was  dealing  was  stolen 
property.  It  is  not  sufficient  in  such  a  case  to  show  that  the  accused  person  was  careless, 
or  tnat  he  had  reason  to  suspect  that  the  property  was  stolen,  or  that  he  did  not  make  suffi* 
cient  Inquiry  to  ascertain  whether  it  has  been  honestlv  acquired. — Empress  v,  Rango 
TiMAji,  1  L.  R.,  6  Bom.  402.  [Melvill  and  Nanabhai  Haridas,  JJ.  Dec.  21, 1880.]  The 
following  is  a  full  report  of  the  case  : — 

*'  This  was  a  criminal  application  under  the  extraorcUnary  jurisdiction  of  the  High 
Coart. 

"dn  the  4th  August  1880,  the  accused  was  convicted,by  C.  Wiltshire,  First-class 
Ma|[istrate  of  Dharwar,  of  the  offence  of  having  voluntarily  assisted  in  the  disposal  of 
stolen  (ffeperty  under  s.  414,  and  sentenced  to  suffer  rigorous  imprisonment  for  one  year, 
and  to  pay  a  fine  of  Rs.  100,.  or,  in  default,  to  suffer  imprisonment  for  six  months  more. 

"On  the  1 2th  October  1878,  a  bullock  was  soW  by  one  Rango,  and  purchased  by 
Basalingapa.  on  the  guarantee  of  the  accused  that  it  was  the  property  of  Rango.  It  was 
in  evidence  that  the  bullock  belonged  to  one  Maharudrapa,  and  that  it  had  been  stolen 
^om  him.  4n  his  examination  before  the  Magistrate,  the  accused  stated  that  he  knew 
RaagD,  who  had  left  his  village  some  time  ago  during  the  famine,  and  gone  to  some  other 
place  to  earn  his  livelihood  ;  that  Rango  had  told  him  (the  accu^)  that  he  (Rango)  had 
purchased  tf^e  bullock  for  Rs.  16.  From  that  statement  of  the  accused,  the  Magistrate 
came  to  the  conclusion  that  the  accused  kifbw,  or  had  reason  to  believe,  the  bullock  to  be 
stolen  propert)^masmuch  as  he  knew  Rango  to  be  so  poor  that  the  latter  was  obliged  to 
leav%  his  village  in  onder  to  earn  the  means  of  his  livelihood  in  some  other  place.  The 
M^strate  accordingly  convicted  the  accused  of  the  offence  charged.  On  appeal,  the  con- 
viction and  sentence  were  upheld  by  the  Sessions  Judge  (A.  C.  Watt)  of  Dharwar  on  the 
4th  September  1880. 

"The  accused  thereupon  made  an  application  to  the  High  Court  fcr  the  exercise  of 
its  extraordinary  jurisdiction. 

.  "The  fiigh  Court  (Melvill  and  West,  JJ.)  sent  for  the  record  and  proceedings  of  the  . 
case. 
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^'  Od  the  receipt  of  the  record  and  papers,  the  application  was  heard  by  Melvili  anil 
Nanabhai  Haridas,  J  J.  • 

*  *'  Afknekshah  Jehangirshah  for  the  accused. — There  isnoevidenceijjthecasetoshon 
that  the  accused  knew  or  had  reason  to  believe  that  the  bullock  was  stol^  property. 
There  were  no  circumstances  connected  with  the  sale  of  the  bullock  which  would  induce 
any  reasonable  man  to  believe  that  it  had  been  stolen.  The  lower  Courts  were  wrong  iif 
inferring,  from  the  acquaintance  of  the  accused  with  Rang*  and  his  statement  in  his( 
examination,  any  knowledge  or  belief  on  the  part  of  the  accused  that  the  bullock  wask 
stolen  property.  The  facts  proved  in  the  case  do  not  constitute  the  offence  «f  whidb  tbcj 
accused  has  been  held  guilty.  * 

"The  Hon.  Rao  Saheb  V,  N,  3/a«rf/fyfe  (Acting  Government  PlcAler)  appeared  on 
behalf  of  the  Crown.  ' 

"  The  following  is  the  judgment  of  the  Court  delivered  by —  • 

"  Melvili,  J. — It  lay  upon  the  prosecution  in  this  case  to  pro^  that  the  accused  per-i 
son  knew  or  had  reason  to  believe  that  the  bullock  was  stolen  propfrty.  It  was  not| 
sufficient  to  show  that  the  accused  was  careless,  or  that  he  had  reason  to  suspect  that 
the  property  was  stolen,  or  that  he  did  not  make  sufficient  inquiry  to  as<5lrtain  whetfier 
it  had  been  honestly  acquired.  The  word  'believe'  in  s.  414,  Indian  Penal  Code,  is  v 
very  much  stronger  word  than  *  suspect,'  and  it  involves  the  necessity  of  showing  ^t 
the  circumstances  were  such  that  a  reasonable  man  must  have  felt  convinced  in  bis  mind 
that  the  property  with  which  he  was  dealing  must  be  stolen  property.  The  only  circum- 
stance alleged  in  the  present  case  is  that  Rango,  whose  honesty  the  accused  gnaranteed, 
had  left  his  village  during  the  famine  to  earn  a  livelihood  elsewhere.  The  Court  find  it 
impossible  to  hold  that  it  is  a  legal  inference  from  this  single  circumstance  that  the  ac- 
cused had  reason  to  believe,  or,  in  other  words,  that  he  had  sufficient  reason  to  feel  con- 
vinced, that  Rango  could  not,  during  so  long  an  interval,  have  acquired  sufficient  means 
*to  purchase  a  bullock  of  the  value  of  Rs.  16.  "^       ^       «         • 

• 

*'  On  the  ground,  therefore,  that  there  is  no  evidence  on  which  a  conviction  could 
legally  be  based,  the  Court  reversed  the  conviction  and  sentence,  and  ordered  the  fine,  if 
paid,  to  be  refunded."  •        * 

B  AND  R,  accused  of  offences  under  s.  414  of  the  Penal  Code,  gave  information  to 
the  police  which  led  to  the  discovery  of  the  stolen  property.  This  information  was  to  the 
effect  that  the  accused  had  stolen  a  cow  and  calf,  and  sold  them  to  a  particular  person  at 
a  particular  place.  Held  by  the  Full  Bench  (Mahmood,  J.,  dissenting)  that's.  270!  the 
Evidence  A£t  is  a  proviso,  not  only  to  s.  26,  but  also  to  s.  25  ;  and  that,  therefore,  so  much 
of  the  information  given  by  the  accused  to  the  police-officer,  whether  amounting  to  a  con- 
fession or  not,  as  related  distinctly  to  the  facts  thereby  discovered,  might  be  proved.  Em- 
press  V.  Kaurpala  (Weekly  Notes,*  1882,  p.  225)  dissented  from.  Per  Mahmood^J.,  that 
s.  27  of  the  Indian  Evidence  A£t  is  not  a  proviso  to  s.  25,  but  only  to  s.  26,  and  that,  there- 
fore, the  statements  in  question  were  wholly  inadmissible  in  evidence.  Emprta^v.  Ban- 
cham  (I.  L.  R.,  4  All.  198)  referred  to  by  Straight,  OfTg.  C.J.,  and  Mahmood,  J.  Per 
Straight,  OfTg.  C.J.,  that,  where  a  statement  is  being  detailed  by  a  constable  as  having 
been  made  by  an  accused,  in  consequence  of  which  \\e  discovered  a  certain  fact  or  certain 
facts,  the  strictest  precision  should  be  enjoined  on  the  witness,  so  that  there  naay  be  no 
room  for  mistake  or  misunderstanding.  Observations  by  Straight,  Offg.  C.J.,  as  to  the 
mode  in  which  the  testimony  of  witnesses  should  be  recorded  in  cases  wher*  two  pmvoj 
are  being  tried.  Observations  by  Straight,  Offg.  C.J  .  and  Duthoit,  J.,  upon  the  Mftore 
of  confessions  by  accused  persons  in  India,  and  the  circumstances  in  which  such  confes- 
sions am  made. — Empress  v,  Babu  Lal,  I.  L.  R.,  6  All.  509.  [Straight,  Oftg.  C.J.|  and 
Oldfield,  Brodhurst,  Mahmood,  and  Duthoit,*JJ.    June  30.  1884.;] 


shall  retain  any  property,  or  intentionally  in'([^u<;^s  the  person  so'  deceived  lo 
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Chap.  XVII.]  OFFENCES  AGAINSl\PROPEliTV^  [Sec.  415.  ^        •*  •    * 

do  or  <Hnit  to  do  anything  which  he  would  not  do  or  omit  if  he  were  nSt  wT  -*    * 
deceived,  and  whilh  act  or  omission  causes,  or  is  likely  to  cause,  dapag^or  ^        ^ 

harm  to  that  p^son  in  body,  mind,  reputation,  or  property,  is  said  to  *'  cheat." 

Explhnation, — ^  dtfhonest  concealment  of  facts  is  a  deception  within 
the  meaning  of  this  section. 

•  Illustrations.  • 

ia.)  A,  by  falsely  (Aret^ding  to  be  in  the  Civil  Service,  intentionally  deceives  Z,  and 
thus  aishonc&tly  induces  Z  to  let  him  have  on  credit  goods  for  which  he  does  not  mean 
to  pay.     A  cheats. 

(6.)  A,  by  [uftting  a  counterfeit  mark  on  an  article,  intentionally  deceives  Z  into  a 
belief  that  the  article  was  mide  by  a  certain  celebrated  manufacturer,  and  thus  dishonest- 
ly  induces  Z  to  buy  and  pay  for  the  article.     A  cheats. 

(c.r«A,  by  exhibiting  to  Z  a  false  sample  of  an  article,  intentionally  deceives  Z  into 
believing  that  th^  article  corresponds  with  the  sample,  and  thereby  dishonestly  induces  Z 
to  buy  and  pay  for  the  article.    A  cheats.  • 

(rf.)  A,  byetefldering  in  payment  for  an  article  a  bill  on  a  house  with  which  A  keeps 
no  money,  and  by  which  A  expects  that  the  bill  \yill  be  dishonoured,  intentionally  deceives 
Z,  and  thereby  dishonestly  induces  Z  to  deliver'the  article,  intending  not  to  pay  for  it. 
A  cheats. 

{fi.)  A,  by  pledging  as  diamonds  articles  which  he  knows  are  not  diamonds,  inten-  • 

tkuially  deceives  Z,  and  thereby  dishonestly  induces  Z  to  lend  money.     A  cheats. 

if.)  A  intentionally  deceives  Z  into  a  belief  that  A  means  to' repay  any  money  that 
Z  may  lend  to  him*  and  thereby  dishonestly  induces  Z  to  lend  him  money,  A  not  intend-   • 
ing  to  repay  ]t.    A  cheats.  « 

[g.)  A  intentionally  deceives  Z  into  a  belief  that  A  means  to  deliver  to  Z  a  certain 
q^ntit/^  MIdigo-plant  which  he  does  not  intend  jo  deliver^  and  thereby  dishonestly  lnUk^^C<„.^L^^.^  /> 
duces  Z  t<>  advance  money  upon  the  faith  of  such  delivery  JLxhoats  ;  but  if  A,  at  the    ^  ^^ 

time  of  obtaining  the  money,  intends  to  deliver  the  indlgo_£lant,  and  afterwards  breaks  ^1^ 
his  contract,  ar/W  does  not  deliver  it,  he  does  not  cheat. "but  is  liable  only  to  a  civil  action 
\q^  breach  yf  contract. 

(A4  A  intentionally  deceives  Z  into  a  belief  that  A  has  performed  A's  part  of  a  con- 
tract made  with  Z,  which  he  has  not  performed,  and  thereby  dishonestly  induces  Z  to  pay 
money.    A  cheats. 

(1.)  A  sells  and  conveys  an  estate  to  B.  A,  knowing  that,  in  consequence  of  such^ 
sale,  be  has  no  right  to  the  propeity,  sells  or  mortgages  the  same  to  Z^ without  disclosing 
the  fact  of  the  previous  sale  and  conveyance  to  B,  and  receives  the  purchase  or  mort- 
gage-money from  Z.     A  cheats.  •  '  , 

^"  Rulings. 

A  PERSON  attempted  to  obtain  his  recruitment  in  the  police  of  a  district  by  giving 
ceiUin  information  which  he  knew  to  be  false  to  the  District  Superintendent  of  Police. 
HHd  that  such  person  had  not  thereby  committed  an  offence  punishable  under  s.  177  or 
s.  188  of  the  Penal  Code,  of  the  offence  of  attempting  to  "  cheat "  within  the  meaning  of 
5j4«S  of  the  Code.— Empress  v.  Dwarka  Prasad,  I.  L.  R.,  6  All.  67.  [Tyrrell,  J.  Sep. 
25. 1884.]  > 

A  PALs^v  represented  himself  to  be  B  at  a  university  examination,  got  a  hay-ticket    \^/ 
Qnder  B's  name,  and  headed  and  signed  answger-papers  to  questions  with  B's  name.    Held 
that  A  committ^the  offences  of  forgery  and  cheating  by  personation. — Queen-Empress 
».  Appa^mi,  1.  L.  R.,  12  Mad.  i/f.     L^-o"'*^*.  ^J-.  and  Varker,  J.    Jan.  18,  iSSp.] 

To  constitute  the  offence  of  cheating  under  s.  415  of  the  Indian  Penal  Code,  the  * 

damage  or  harm  caused  or  likely  to  be  caused  to  the  person  deceived  in  mind,  body,  re-  * 

putation,  or  property  must  be  the  necessary  consequence  of  the  aft  done  by  reason  of  the 
deceit  practised,  or  must  be  necessarily  likely  to  follow  therefrom.     Where,  therefore,  cer- 
tain persons  were  charged  tunder  s.  419  of  the  Indian  Penal  Code,  one  with  personating  .     , 
another,  person  before  a  Registrar,  and  the  others  with  abetting  such  personation,  and 
<^«rfng  the  Registrar  to  register  a  divorce,  under  the  provisions  of  Bengal  Act  I.  of  1876,     • 
with  the  wife  of  the  personated  person,  and  where  the  lower  Courts  convicted  the  accused 
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\*     •        -  Sec.  416.]  OFFENCES  AGAINST  PROPERTY.  [Chap.  XVH. 

.    «  ^md^r  that  section,  holding  that,  as  sudi  registrations  were  voluntary  and  a  source  of 
^  gain  to  the  Registrar,  harm  was  caused  to  the  Registrar  in  mind  arM  reputation  by  reg- 

*  isteringYalse  divorces,  as  well  as  by  losing  his  fees  in  the  future  throuj;h  persons  being 

less  likely  to  avail  themselves  of  his  services,  and  that,  therefore,  an  <fffence  under  the 
section  had  been  committed.  Held  that  the  possibilities  contemplated  by  the  Tower  Courts 
were  too  remote ;  thatlhe  facts  did  not  constitute  an  offence  uncier  the  section  ;  and  that 
th«  conviction  must  therefore  be  set  aside. — Mojev  v.  Queen^Em press,  I.  L.  R.,  17  Cal. 
606.     [Norrisand  Macpherson,  JJ.    Mar.  18,  1890] 

In  construing  ss.  24  and  25  of  the  Penal  Code,  the  primaity  and  not  the^ore  rMnote 

intention  of  the  accused  must  be  looked  at.     Queen-Empress  v.  Girdhari  Lal^l.  L.  R.,  8 

C  ^7y»  f  iClt         All.  653)  cited.     Under  the  rules  of  the  Calcutta  University  a  private  student  desiring  to 


■SI 


-IS 

,  I 


on  the  facts  stated,  any  ofGence  has  been  committed  by  an  accused  person,  It  lies  on  the 
prosecution  to  make  out  that  an  offence  has  been  committed,  and  under  the  circumstances 
the  prosecution  must  begin. — Queen-Empress  v.  Haradhan  aiias  Rakual  DakGiTosh, 
1.  L.  R.,  19  Cal.  380.     [Norris  and  Beverley,  J].    April  20,  1892.] 

^  /T  ^\P^^    416.  A  person  is  said  to  '*  cheat  by  personation  "  if  he  cheats  by  pretend- 

\    r  t.  ^*  i<^^ r<\.    *.•     u  ^'  ing  to  be  some  other  person,  or  by  knowingly  sub- 

»         V>^  ""  ^  personation.       ^^  »^^.^^  ^^^  p^^^^^  for  another,  or  represenUng  that 

^  h^      L%^^  he  or  any  other  person  is  a  person  other  than  he  or  such  other  persoh  r^lly  is.  • 
Q  V^  ^^^"^^^  -£Ur^/fl;»<7//<?«. — The  offence  is  committed  whether  the  individaal  person- 

^f'^^,,,^''^'''^^  atcd  if  a  real  or  imaginary  person.  • 

Illustrations.  «- 

(a.)  A  cheats  by  pretending  to  be  a  certain  rich  banker  of  the  same  name.    A /cheats 
*  by  personation. 

(6.)  A  cheats  by  pretending  to  be  B,  a  person  who  is  deceased.    A  cheats  by  person- 
ation. 


Ruling, 
Whbrb  a  person  represented  a  girl  to  be  the  daughter  of  one  woman,  flrhen*sbe  was 
within  his  knowledge  the  daughter  of  another  woman,  held  that  he  was  guilty  of  cheAiflg 
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by  personation  under  s.  416  of  the  Penal  Code,  and  that  it  was  unnecessary  to  bring  in  s. 

109  relating  to  abAment. — Quben  v.  Dhanput  Ojhah,  7  W.  R.  51.  [Glov^,  J.  April  • 

S.  1867.] 

417.  Whoever  oheats  shall  be  punished  with  imprisonment  of  either  P>^*  Mur. 

o    ..       ,,     ...  description  for  a  term  which  may  extend  to  .one  ?!  ^!^luCi*^ 

Pomshment  for  cheating.  •*!./:  -.ul.u  •     ^  or  2na  class. 

•       year,  or  with  fine,  or  with  both.  Uncog. 

•CHAReE. — That  you«  on  or  about  the  ,  at  ,  cheated  the  connplainant  Bailable, 

by  falseljf  pretending  that  a  certain  ornament  was  made  of  gold,  and  thereby  deceived  hin^Not  comp. 
and  dtshonestly^induced  him  to  deliver  to  you  the  sum  of  Rs.  100  as  the  price  of  the  sai^^  f 
omameot,  whA'eas  the  said  ornament  was  not  made  of  gold  ;  and  that  you  thereby  com-      %/ 
mitted  an  offence  punishable  under,  &c. 

An  indictment  for  cheating  nmfCTSS.  415  and  420  of  the  Penal  Code  should  state  that 
the  pr^^rty  obtained  was  the  property  of  the  person  defrauded.  But  an  indictment  de- 
fective  in  this  inspect  is  defective  for  uncertainty,  and  must  be  objected  to,  if  at  all,  before 
the  jury  is  swor^— Reg  v.  Willans,  i  Mad.  H.  C.  R.  31 ;  i  Ind.  Jur.,  O.  S.,  94.  [Scotland, 
C.J.,  and  BitHeston,  J.     Oct.  30,  1862.] 

A  PASSENGER  by  railway  travelling  in  a  carriage  of  a  higher  class  than  that  for  which      ^'' 
lie  baa  paid  fare  is  not  guilty  of  cheating  under  s.  417  of  the  Penal  Code,  but  is  indictable 
under  the  Railway  Act  (Xvlll.  of  1854). — Reg.  v.  Davabhai  Parjaram,  i  Bom.  H.  C.  R. 
140.     [Couch  and  Tucker  JJ.    Jan.  15,  1864.]  / 

To  induce  a  son  to  pay  his  father  s  debts,  by  acting  merely  on  his  fear  of  conse-  ^ 
quences  to  his  father,  is  not  cheating     To  describe  those  consequences  to  be  more  serious* 
than  in  fact  they  were  likely  to  be  may  be  to  deceive,  but  is  not  cheating  if  done  with-* 
oat  any  fraudulent  or  dishonest  intention. — Queen  v.  Raj  Coomar  Banerjee,  W.  R.,  * 
Sp.,  25.    [Loch^nd  Steer,  JJ.     April  29,  1864.] 

THBjprisoner  having  pissed  himself  off  as  a  police-officer,  and  cheated  several  villa-    ^  - 
geo  out  of  money,  was  held  guilty  of  cheating,  and  falsely  personating  a  public  servant. 
— QuESK  V,  S^panund  Doss  alias  Sona  Biswas,  2  W.  R.  29.  [Kemp,  J.  Jan.  30,  1865.] 

A  CHAURIDAR,  who  obtains  money  from  another,  either  by  fraudulent  inducement  or 

disliooestly,  or  by  putting  that  person  in  fear  of  injury,  is  punishable  under  s.  417  of  the 

^AtttM  Code  (cheating),  or  ss.  383,  384  (extortion),  but  not  for  criminal  misappropriation 

Ot^iblic  money  entrusted  to  him  as  a  public  servant. — Queen  v.  Ramnarain  Chauki- 

B.\R,  3  W.  R.  32.     [Loch  and  S«^ton-Karr,  JJ.    June  21,  1865.] 

The  mere  issue  of  a  hukumnama  (to  collect  statistical  information)  by  a  police-offi- 
cer b  00  legal  ground  for  a  conviction  of  abetment  of  cheating  or  of  extortion. — Queen 
«.  Mba^an,  4  W.  R.  5.     [Kemp  and  Setoo-Karr,  JJ.  *Sep.  ^  1865  ] 

^  In  a  case  of  cheating,  the  prisoner  was  sentenced  to  six  months'  rigorous  imprison-  ( 
meBt  ifln  a  fine  of  Rs.  306,  two  hundred  of  which  was  ordered  to  be  paid  to  the  prosecu- 
tor as  compensation.  The  Sessions  Judge,  on  appeal,  confirmed  the  conviction.  On  re* 
ceiving  a  petition  from  the  prisoner,  the  Hi|^h  Court  directed  the  Sessions  ^dge  to  sub- 
mit the  records  of  the  case.  Kemp,  J.,  observed  :  ''  I  find*,  Ufl  f^QlKg'ifli  evidence,  that  \ 
the  petitioner  and  others  held  a  joint-decree  against  the  prosecutor  for  Rs.  194*10.  Exe- 
cution was  sued  out ;  the  property  of  the  prosecutor  attached  ;  and  its  sale  was  imminent, 
irlieii  pro'sectitor  is  said  to  have  entered  into  an  amicable  arrangement  with  the  petitioner, 
agreeiog  to  pay  Rs.  154,  provided  a  petition  was  filed  in  Court,  and  the  sale  was  stayed. 
The  petitioi^r  did  not  fulfil  this  promise.  The  sale  took  place,  and  a  portion  ofHhe  pro- 
perty was  purchased  by  the  petitioner's  vakil.  I  hold  that  this  is  a  simple  breach  of  con- 
tract, for  which^e  prosecutor,  if  so  advised,  has  his  civil  remedy  in  a  suit  for  damaged. 
The  prosecutor  may  have  been  led  to  expect  that  the  petitioner  would  take  measures  to 
withdraw  the  execution -process,  and  to  stay  the  sale  ;  but  there  is  no  evidence  whatever 
that,  at  Ihe  time  the  petitioner  agreed  to  settle  matters  for  Rs.  154,  it  was  then  his  inten- 
tion not  to  do  what  he  led  the  prosecutor  to  expect  that  he  would  do.  The  main  element 
which  constitutes  the  offence  of  cheating,  is  therefore  wanting — namely,  there  was  no  in- 
tention then  present  to  deceive,  and  thereby  to  induce  the  prosecutor  to  make  conditional 
arrai^ments  for  an  amicable  adjustment  of  the  decree.  I  would  quash  the  conviction  of 
the  priSonert  and  direct  his  release." — In  the  Matter  op  Sadoo  Churn  Pal,  4  W.  R.  13. 
ILoch,  Kemp,  and  Seton-Karr,  J  J.     Sep.  18,  1865.] 
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7.]  OFFENCES  AGAINST  PROPERTY.  [Chap.  XVU» 

•  • 

Thb  mere  taking  money  one  day,  and  dishonestly  running  away  without  paying  the 
next  day,  i%not  necessarily  cheating.  There  must  be  an  intention  to  cUceive  and  d^raod 
at  the  time  of  taking  the  money,  and  the  subsequent  conduct  of  the  prisoj;ier  would  only 
be  evidence  to  show  the  previous  dishonest  intention. — Qubbn  v  HsBRAMtrN  Hulw.%yb, 
5  W.  R.  5  ;  I  Ind  Jur.,  N.  S.,  97.     [Campbell,  J.    Jan.  15.  186^] 

Where  the  prisoner  was  convicted  of  cheating  by  inducin^a  man  to  part  with  his 
money,  and  contra6t  marriage  with  a  girl,  under  the  false  impression  that  she  was  a  Brah* 
mini,  the  conviction  was  upheld. — Queen  v.  Puddomonib  BsisfbBBE,  5  W.  R.  lA. 
[Glover,  J.     May  2S,  1866.]  •  ^        •^ 

\/^jg        Where  two  girls  were  bought  by  the  prisoners  on  speculation,  taken  to  a  foreago  and 

l^^distant  district,  pfjmf^  pff  A«i  women  of  a  much  higher  caste  than  they,  feally  were,  and 

I  married  to  two  Rajputs,  after  receiving  the  usual  bonus,  held  that  the  prisoners  couid  not 

■  be  convicted  under  s.  373  of  the  Penal  Code,  but  of_cheatin|^  and  false  personation  under 

Iss.  4i<  apd  4i6. — Queen  v,  Dabee  Si.ng.  7  W'.  R.  55.  l.'^empanJ{>eton.Karr,.jj.#"'April 

^^^^^^/^  Accused  was  found  guilty  of  having  endeavoured  to  evade  payment  of  a  railway-fare, 
by  the  production  of  an  old  pass,  altered  as  to  date  and  number  of  persdhs*  HHd  that, 
^  although  Act  XVIII.  of  1854  provides  for  the  punishment  of  any  attempt  to  evade  pay- 
ment of  fare,  the  accused  was,  in  the  present  instance,  rightly  convicted,  not  under  that 
Act,  but  under  the  Penal  Code,  of  an  attempt  to  cheat,  because  there  were  distinct  acts 
constituting  cheating  which  accompanied  such  evasion  — Crown  v.  Gun  put,  Panj.  Rec., 
No.  6  of  1868. 


^, 


i 


^ 


Where  the  accused  secretly  entered  an  exhibition-building  without  having  purcha^ 
*la  ticket,  and  was  there  apprehended,  it  was  held  that  such  act  did  not  amount  to  the  of- 
^•fence  of  cheating  under  s.  415  of  the  Penal  Code.  Such  entry,  when  unaccompanied  by 
any  of  the  intents  specified  in  s.  441  of  the  Penal  Code,  does  not  amount  to  crtminal  tres* 
pass  or  any  other  criminal  offence. — Reg  v.  Mehervanji  Bejanji,  6  ^m  K.  CL  R,6^ 
[Tucker  .and  Warden,  JJ.     Feb.  11,  1869.]  •    ir 

The  defendant  was  convicted  of  cheating.  He  applied  to  the  tahsildar  for  a  specified 
quantity  of  land  on  cowle  tenure  free  of  tax  for  five  years,  and  falsely  ^piprS^nted  that  the 
land  was  waste  land.  Held^  a  good  conviction. — Pro.,  Jan.  6, 1871,  6  Mad.  H.  C.  R»  63, 
Ap.  12. 

The  prisoners  received  a  Government  promissory  note,  promising  to  return  cert^o 
jewels  pledged  to  them,  but  not  intending  to  do  so  ;  and  they  subsequently  claimed  to 
retain  the  note  for  another  debt  alleged  to  be  due  ^o  them  by  the  sender.  Held  that  they 
were  guilty  of  cheating. — Queen  v.  Sheodurshun  Dass,  3  N.-W.  P.  17.  [Turner  and 
Spankie,  JJ.    Jan.  13,  1871.] 

A  person  hiring  certain  property  for  use  at  a  wedding,  paying  a  portion  of  tfle  hire, 
and  giving  a  written  promise  to  pay  the  balance  of  the  hire,  and  to  restore  the  Pfoptfty 
after  the  wedding,  he  t>eing  well  aware  that  there  was  to  be  no  wedding,  and  imndnig, 
when  he  got  the  property,  to  apply  for  its  attachment  in  a  civil  suit  in  respect  of  an  alleg- 
ed claim,  i^  guiltv  of  cheating. — Queen  v,  Kadir  Bux,  3  N.-W.  P.  16.  [Spankie,  J. 
Jan.  13,  1871.] 

W|iERE  the  High  Court  was  of  opinion  (in  a  case  in  which  no  appeal  lay  to  it)  that 
the  facts  found  by  the  Court  that  tried  the  prisoners,  and  the  Court  of  appe^  fsom  socb 
Court,  did  not  constitute  the  offence  of  cheating,  of  which  the  prisoners  had  been  convict-* 
ed,  the  High  Court,  in  the  exercise  of  its  extraordinary  jurisdiction,  reversed  the  convic- 
tion and  sentence.  To  justify  a  conviction  for  the  offence  of  cheating,  th^re  must  be 
s^me  evidence  of  an  intention  to  cheat  at  ths^ime  when  the  promise  (the  omission  taper- 
form  which  completes  the  offence  of  cheating)  is  made. — Reg.  v.  HARGQVift)DAs  and  Har- 
jlissANDAS,  9  Bom.  H.  C.  R.  448.    [Gibbs  and  Melvill,  J  J.    Jan.  2^,  1875.!'^'"  '•'^-*-*^ 

'  Where  the  accused  were  convicted  of  cheating  under  s.  415,  Penal  Code — the  one  of 
selling  watered  milk,  and  the  other  an  inferior  sort  of  sweetmeats — they  were  acqnittad; 
the  former,  because  the  purchaser  knew,  and  was  told,  the  milk  was  watered,  and  so  there 
was  no  deception  ;  and  the  latter,  on  .the  ground  that  the  purchaser  might  have  tasted  the 
sweetmeats  before  bu3ring,  and  the  Sweetmeats  were  not  composed  of  any  material  injuri- 
ous to  health.— Queen  t>.  Kalre  Modock,  18  W.  R.61.  [Glover and  Pontifef,  JJ  *  Nor. 
8,  1872.] 
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:hap.  xVii.]  offences  against  property.         [SE^sll7.  ^ 

A  MISREPRESENTATION  by  false  description  of  one*s  position  in  life  falls  und^  tbe 
heading  of  cheating,  and  not  under  that  of  forgery.  Where,  therefore,  a  doctment  pur- 
ported to  have  been  signed  by  '^  G.  L.,  patwari,"  and  it  was  said  that  it  was  signed  by  G.  L., 
but  at  a  tigne  when  G.  L.  was  not  a  patwari,  it  was  held  that  the  document  was  not  a 
forgery  within  s.  464  of  tl^e  Penal  Code. — Joy  Kurn  Singh  v.  Man  Patuck,  21  W.  R. 
41.     [Kemp  and  Ainslie,  JJ.     Feb.  17,  1874.]  • 

A  PERSON  who  purcfesed  rice  from  a  famine-relief  officer  at  a  certain  rate  (16  seers 
to  the  rupee),  on  contfition  that  he  should  sell  it  at  a  seer  the  rupee  less,  was  convicted  of 
cheiRing  urttler  s.  420,  Penal  Code,  because  he  did  not  sell  it  at  the  rate  agreed  on,  but  at 
12  seers  fo  the  rupee.  Held  that  as,  within  the  meaning  of  ss.  23  and  24,  Penal  Code, 
there  bad  been  jid  wrongful  gain  or  lurongful  loss  to  any  one,  no  glfence  had  been  comj;^ 
mitted  under  8.415,  Penal  Code. — Reg.  v,  L>l  Mahomed,  22  W.  R.  82.  [Couch,  C  J.,  and 
AinsUe,  J.  -Sep.  15,  1874.] 

AogoRDiNG  to  an  unreported  ruling  of  the  Bombay  High  Court,  it  was  held  that,      ^^^^^m 
where  tCe  r^ult  of  che^ng  is  the  deliy^Qr  of  prj>pfr^y,  the  offence  falls  uiuigr  s«  420»  nnt  V^^"""^       } 
unocr  s.  4x7. — rffeo.  v.  Bawa/i  I^alidas,  Bom.  H.  C.  Rulings.  ~  [Sep.  25,' 1875.] 

THEaccuydipurchased  an  agreement-stamp  from  a  licensed  vendor,  representing  him- 
self to  be  one  Hema.    The  vendor  entered  Hema's  name  in  the  Register  as  purchaser. 
HM  that  a  charge  of  cheating  could  not  be  sustained.     Per  Plowden,  J. — Though  the  ac- 
cused, by  personating  Hema,  deceived  the  stamp* vendor,  and  induced  him  to  make  an  in-  • 
correct  entry  in  bis  register,  which  aft  was  likely  to  cause  damage  to  the  stamp-vendor, 
it  was  not  shown  that  the  accused  had  any  fraudulent  design  upon  the  vendor,  and  it  was 
not  enough  if  his  intention  was  to  use  the  stamp  to  the  injury  of  Hema.    ^er  Lindsay.  J., 
—There  was  a  deception  within  5-415,  but  the  act  of  selling  a  stamp  to  one  personating  * 
another  could  not  possibly  cause  damaee  to  a  bond-fide  vendor  in  any  way,  and  the  mere  \ 
fact  o£  the  agcused  personating  Hema  did  not  induce  the  vendor  to  sell  the  stamp.— GiR- 
DHARBB  V.  Crowij,  Panj.  Rec.,  No.  16  of  1876. 

'  In  H  yro^lecution  for  an  attempt  to  cheat,  under  ss.  417-51 1  of  the  Penal  Code,  the 
accused  w£  charged  and  convicted  of  having,  at  the  central  octroi-office,  made  false  repre- 
sentations as  to  yie  contents  of  certain  kuppas  (skin  vessels),  the  object  of  which  was  to 
obtain  a  certifi?ate,^ntitling  him  to  obtain  a  refund  of  octroi-duty.  Prior  to  granting^him 
the  certificate,  the  octroi -officers  examined  the  contents  of  the  kuppas,  and  iound  that  the 
representations  of  the  accused  regarding  them  were  untrue.  In  consequence  of  this  dis- 
covery no  certificate  was  given  to  him,  and  he  was  charged  and  convicted  as  above  men- 
tionea.  The  procedure  necessary  for  obtaining  a  refund  of  octroi-duty  was  that  the  central 
oflice,  on  satisfying  itself  that  the  articles  produced  were  of  the  nature  stated,  would  grant 
a  certificate,  which  certificate  would  have  to  be  indorsed  by  the  outpost  clerk,  when  he 
passed  the  goods  (on  which  refund  was  claimed)  out  ^f  the  town,  and  tfie  owner  would 
have  to  take  back  the  certificate  so  indorsed  to  the  central  office,  and  present  it  to  be  cash- 
ed. Uefd  that,  even  assuming  the  accused  to  have  falsely  represented  the  contents  of  the 
kapops  as  alleged,  he  had  not  com  pleted  an  attempt  to  cheat,  but  had  only  made  prepa- 
ratMM  for  cheating,  and  that  the  conviction  must  therefore  be  set  aside.— Queen-Em- 
press V,  Dhundi,  I.  L.  R.,  8  All.  304.     [Brodhurst,  J.  May  8,  1886.]  /^ 

A  PERSON  who  induced  a  farmer  to  ferry  him  over  the  river  by  promise  of  payment,  v/ 
and  then  refused  to  pay  the  toll,  was  held  to  be  guilty  of  cheating  under  s.  417. — Govt. 
%  LucHiiEE  Narain  Singh,  2  N.  A.,  N.-W.  P.,  Pt.  IV.,  431. 

•  Where  a  person  is  charged  with  abetting  the  offence  of  cheating,  it  must  be  proved 
that  tbe  acts  of  the  alleged  afa^ettor  were  intentionally  done  in  concert  with,  and  in  fjirther- 
»nce  of,  the  ^ents  in  the  fraud  —Govt.  v.  Girdharee,  3  N.  A  ,  N.-W.  P.,  Pt.  I.,  431. 

The  offence  of  cheating  must,  like  that  of  extortion,  be  comnfitted  by  the  wrongful  i   Ck     */   // 
)btaining  of  a  coiff^ent.     The  difference  is,  that  the  extortioner  obtains  the  consent  by  in-  l/fw^^^f^ 
imKiation,  and  the  cheat  by  deception.— Indian  Law  Commissioners'  Report,  NoteN,  f  ^^      -i^  •**• 

•112.      .  ■  1        Jr^ 

Prisoner  was  requested  to  make  an  entry  in  a  book  of  account  belonging  to  the  com-  , 

plainant  to  the  effect  that  he  was  indebted  to  the  complainant  in  a  certain  sum  found  due  '  ^  ^ 
pn  a  settlement  of  accounts  ;  instead  of  making  this  entry  as  requested,  prisoner  entered 
In  a  language  not  known  t(f  complainant  that  this  sum  had  been  paid  to  complainant. 
He  wasponv^cted  of  forgery  under  s.  465  of  the  Penal  Code.  Held  that  the  offence  was 
ftot  forgery,  but  an  attempt  to  cheat.— Queen-Empress  v.  Kunju  Nayar,  I.  L.  R.,  12-Mad 
Ai4«*  [Muttusami  Ayyar  and  Shepbard,  JJ.    Sep.  9,  20,  1888.] 
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^  MAN  may  be  guilty  of  an  attempt  to  cheat,  although  the  person  ^e  attempts  to  cheat 
is  forewarned,  and  is,  therefore,  not  cheated.  /?.  v.  Hensler  (ii  CoxC.  C.  570)  referred 
to.  M  wrote  a  letter  to  the  Currency  Office  at  Calcutta,  enclosing  the  b^ves  of  two  Go- 
vernment currency-notes,  stating  that  the  other  halves  were  lost,  and  inquiring.wbat  steps 
should  be  taken  for  tiie  recovery  of  the  value  of  the  notes.  T^e  Currency  Office  having, 
updh  inquiry,  discovered  that  the  amount  of  the  notes  had  been  paid  to  the  holder  of  tfa« 
other  halves,  and  that  the  notes  had  been  withdrawn  from  circifl^tion  and  cancelled,  sent 
M  the  usual  form  of  claim  to  be  filled  up  and  returned  to  it.  Jt  2f|ipeared  from  the«vi« 
dence  that  the  Currency  Office  never  contemplated  paying  M  in  respect  of  the  nStes. 
The  form  was  filled  up  and  signed  by  M,  and  returned  by  him  to  the  CurreiftT'  ^Soe. 
Held  that,  although  there  was  no  intention  on  the  part  of  the  Currency  Pffice  to  pay  tiie 
amount  of  the  notes,  M  was  guiUy  of  an  attempt  to  cheat. — Govt,  ot  Bengal  v.  Ukkh 
Chunder  Mitter,  I.  L.  R.,  16  Cal.  310.    [Macpherson  and  Trevelyan,  JJ.  Nov.  6,  188S.} 

The  following  important  judgment  was  delivered  by  the  High  Court,  CalciWla,  in  a 
case  of  cheating,  in  which  a  Bench  of  Honorary  Magistrates,  (ialcatt^  convicted  the 
accused : — 

"  The  petitioner  has  been  convicted  under  s.  420  of  the  Indian  ^e«al  Code,  and 
sentenced  to  rigorous  imprisonment  for  ^one  month  by  a  Bench  of  Presidency  Magis- 
trates in  Calcutta.  The  charge  against  him  was  that  he  falsely  represented  to  Blvm^j 
that  he  would  pay  the  value  of  three  tins  of  ghee  when  they  would  be  taken  to  his  hoose, 
and  thereby  he  fraudulently  induced  the  said  Munraj  to  deliver  to  him  the  said  three  tins : 
that  Munraj  would  not  have  agreed  to  part  with  the  said  tins  had  he  not  h^fcn  decelred 
in  the  way  mentioned  above. 

2.  The  evidence  given  in  this  case  shows  that  the  petitioner  called  at  the  shop  of  Mun- 
raj, and  settled  the  price  of  three  tins  of  ghee.  He  then  told  Munraj  to  send^he  three  tiM 
of  ghee  to  his  house,  promising  to  pay  the  price  thereof  to  a  servant  of  the  ^op,  if  he  iMwId 
accompany  him.  Munraj  agreed  to  this,  and  the  tins  were  sent  through  s^coply  to  the 
house  of  the  petitioner,  and  he  instructed  his  brother,  an  employ^  in  the  aSopt  to  go 
with  the  petitioner  to  receive  the  promised  payment.  The  employ^  of  the  s^Mf  oa 
arriving  at  the  petitioner's  house,  was  told  to  wait  for  an  hour.  Af#Kf  ffafit  space  of  tisDe 
had  clasped,  the  petitioner  told  him  to  come  again  in  the  night,  when  he  would  be  paid. 
This  servant  of  the  shop  called  again  at  the  petitioner's  house  in  the  night,  bat  did  sot 
find  him  at  home.  The  owner  and  this  servant  went  again  to  that  house  in  the  same 
night,  but  did  not  find  the  petitioner  there.  Thereupon  a  complaint  was  lodged  in  the 
local  thana.  ^ 

3.  An  application  was  made  to  this  Court  by  the  petitioner  for  revision  of  tW  find- 
ing and  the  sentence  substantially  on  two  grounds  :  First,  that  the  Bench  of  Magifltntes 
exercised  their  discretion  improperly  in  refusing  to  adjourn  the  case  to  enable  tbepeti* 
tioner  to  adduce  evidence  in  support  of  his  defence.  Secondly,  that  neither  is  there  a 
finding  in  the  judgment  of  the  Bench  of  Magistrates  that  he  deceived  Munraj  te^  m^ag 
any  false  representation,  nor  is  the  evidence  sufficient  to  support  such  conclasoon. 

4.  As  regards  the  first  ground,  we  are  of  opinion,  after  perusing  the  affidavit  filed  by 
the  petitioner,  and  the  letter  (4)  of  explanation  submitted  by  the  Bench  of  MagistntO^  tliat 
there  was  no  improper  exercise  of  discretion  on  their  part  in  refusing  the  apptetddtt for 
adjournment.  But,  considering  the  reasons  recorded  by  the  Bench  of  Ma^stradcs  in 
their  judgment,  which  they  were  bound  to  record  under  clause  »  of  s.  370,  t-  RCode, 
we  think  that  they  are  not  sufficient  to  support  a  conviction  under  s.  420.  XSS." 
of  a  person  taking  deliver^  of  goods,  promising  to  pay  cash,  and  ultinytdj  f»flfcg.to 
^keep'hls  promise,  would  not  amount  to  clfeating.  It  must  be  shown,  in  tSe  mt^ 
that  the  representation  that  the  representer  would  pay  the  value  of  go«ds  sold  lo  lam  in 
cash  was  made  falsely,  u  e.,  the  representer  knew  that  either  h^  did  not  nmm  tm^afit^ 
cash,  or  that  he  would  not  be  able  to  pay  in  cash.  This  fact  must  be  established  Bi-Qcder 
to  show  that  the  representation  is  false.  In  the  next  place,  it  must  be  shown  an  tin  evi- 
dence that  the  seller  was  deceived  by  the  false  representation,  that  is  to  sa]r»tliathe«OnW 
tiot  have  delivered  the  goods  if  he  disbelieved  the  representation  in  question, 

5.  These  two  important  facts  are  not  found  in  the  judgment  of  the  Bench  ol3llWS- 
trates  ;  and,  as  we,  upon  the  evidence  adduced  in  this  case,  are  unable  to  5aiy  tbKt«  JldlMet 
any  reasonable  doubt,  these  two  facts  are  true,  the  omission  of  the  Bench  of  M^o^itfbltcs 
referred  to  above  warrants  us  in  sfetting  aside  the  convictiou.  We  accordingly  setlt  aside. 
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As  the  petitioner  was  enlarged  on  bail  pending  the  hearing  ol  this  rule,  the  only  fuiSher  * 
order  necessary  is  theft  the  bail-bond  be  declared  as  discharged. — Jatharam  v,  Mun^aj 
(unreported).     [Mitter  and  Trevelyan,  JJ.     Feb.  26,  1889.]  • 


ENGLISH  CASES  ON  CHEATING. 


Whkrbvbr  a  person  fraudulently  repre- 
sents as  BJi' existing  fad  tAat  which  is  not 
ftn  existing  fact,  and  so-  g^ts  money,  &c., 
that  il  an  offence  within  the  Act. — R.  v, 
WooLLEY,  T  Den.  559 ;  3  C.  and  K.  98 ;  19 
LJ.(M.C.)i65.. 

Whbrb  a  carrier,  falsely  pretending  that 
he  had  carried  certain  goods  to  A  B,  demand- 
ed, and  ^hereupon  obtained  from  the  con- 
signor, sfltteen  shillings  for  the  carriage  of 
them,  it  was  hold«n  to  b^  within  the  Statute. 
— R.  V.  Coleman,  2  East,  P.  C,  672.  See  R, 
V.  Airey,  a  Eas^  3b. 

A  i^OREMAN  represented  to  his  master  that 
a  certain  sum  was  due  to  the  workmen  un- 
der  hsni,  and  obtained  a  cheque  for  the 
amount  stated  to  be  due.  The  amount  of 
the  cheque  exceeded  by  seven  shillings  the 
amount  really  due  to  the  workmen.  The 
foreman  paid  the  workmen,  but  kept  the 
surplns  seven  shillings  to  himself.  He  was 
held  to  have  i>een  guilty  of  obtaining  the 
cheque  under  false  pretences. — R.  v.  Leo- 
M/kD.  1  t^n.<5o3;  2  C.  and  K.  514. 
'^  TifE  essAce  of  the  offence  of  cheating  is 
deceit.  Thus,  where  a  workman  stated  that 
be  had  done  mdte  vat^k  than  he  really  had, 
and  requested  payment  for  the  work  he  stat- 
ed be  had  done,  and  his  master,  knowing 
that  it  was  a  false  over-charge,  and  wishing 
to  entrap  him,  paid  htm  the  amount  de- 
manded, it  was  held  that  the  workman  could 
not  be  indicted  for  obtaining  money  under 
false  {metences,  as  it  was  not  the  falsehood 
which  induced  his  master  to  part  with  the 
mousy j~^R.  v. Mills,  Dears,  and  B.  205 ;  20 

L.J..(M.C.)79. 

The  dilendant,  on  entering  the  service 
of  a  railway  company,  signed  a  book  of  rules, 
aoopy  ol  which  was  given  to  him.  One  of 
the  rules  Was :  "  No  servant  of  the  Company 
shaft  be  entitled  to  claim  payment  of  any 
wages  due  to  him  on  leaving  the  Company's 
sirvioeun^il  l?e  &hall  have  delivered  up  his 
iuii£artt  crlothing."  On  leaving  the  service, 
the  defendant  knowingly  and  fraudulently 
delivered  up  to  an  officer  of  the  Company, 
as  part  of  his  ow;^uniform,  a  great-coat  be- 
k>fl^ing  to  a  fellow-servant,  and  so  obtain- 
ed tb^  wages  due  to  him.  It  was  held  that 
be  was  properly  convicted  of  obtaining  by 
iabe  pretences  the  money  so  paid  to  him 
as  wa^^es. — Reg.  v.  Bull,  13  Cox.  608  (C. 
C.R.) 

Whbsb  the  defendant  falsely  pretended 
tnJ'N  ftiat  he  was  entrusted  by  the  Duke 
de  unixan  to  take  some  horses  from  Ireland 


to  London  for  him,  and  that  he  had  bq^n 
detained  so  long  by  contrary  winds  that  his 
money  was  all  spent,  by  means  of  which  re- 
presentation he  induced  J  N  to  advance  him 
money,  this  was  holden  to  be  within  the  A^. 
— R.  V,  ViLLFNSUvE,  2  East.,  P.  C,  830. 

So,  where  the  defendant,  who  had  actu- 
ally taken  premises,  and  was  doing  a  small 
business  in  coal,  obtained  forty  coal-bags 
on  credit  from  the  prosecutor  by  falsely  pre- 
tending that  he  had  a  lot  of  trucks  of  coal 
at  a  railway-station  on  demurrage,  and  that 
he  required  forty  coal-bags,  this  was  held  to 
be  a  false  pretence  within  the  Statute. — R. 
V,  WiLLOT,  12  Cox.  68  (C.  C.  R.) 

So,  where  the  defendants,  falsely  pretend- 
ing that  they  had  made  a  bet  with  A  B  that 
one  of  them  should  run  ten  miles  within  an 
hour,  prevailed  upon  J  N  to  join  them  in  the 
bet,  and  obtained  from  him  twenty  guineas 
as  his  share  in  it,  the  Judges  held  this  to  be 
within  the  Statute,  notwithstanding  the  pre- 
tence was  probably  one  against  which  com- 
mon prudence  might  have  guarded. — Young 
1;.  R.,  3  T.  R.  98. 

Where  an  attorney,  who  had  appeared 
for  J  S,  who  was  fined  2/.  on  a  summary  con- 
viction, called  on  the  wife  of  J  S,  and  told 
her  that  he  had  been  with  J  N,  who  was 
fined  2/.  for  a  like  offence,  to  Mr.  B  and  Mr. 
L,  and  that  he  had  prevailed  on  Mr.  B  and 
Mr.  L.  to  take  il.  instead  of  2/.,  and  that, 
if  she  would  give  him  i/.,  he  would  go  and 
do  the  same  for  her;  and  she  thereupon  gave 
him  a  sovereign,  and  afterwards  paid  hiip 
for  his  trouble;  dnd  it  was  proved  that  the 
attorney  never  applied  to  Mr.  B  or  Mr.  L 
respecting  either  of  the  fines,  and  that  both 
>  were  afterwards  paid  in  full :  it  was  held  that 
the  attorney  was  guilty  of  obtaining  money 
by  false  pretences. — R.  v,  Asterley,  7  C.and 
P.  191. 

When  a  servant,  who  had  authority  to  buy 
goods,  and  was  to  be  repaid  on  producing  a 
ticket  containing  a  statement  of  the  pur- 
chase, produced  such  a  ticket,  and  oWaiqed 
«the  amount  stated  therein,  no  purchase  hav- 
ing, in  fact,  been  made,  this  was  held  to  be 
not  larceny,  but  obtaining  money  by  false 
pretences.— R.  v.  Barnes,  2  Din.  59 ;  20  L.  J. 
(M.  C.)34.  And  see  R,  v.  Prince,  38  L.  J. 
(M.  C.)8;L.  R,  i  C.  C.  R.  150. 

Where  the  foreman  of  a  manufactqrer, 
who  was  in  the  habit  of  receiving  from  his 
master  money  to  pay  the  workmen,  obtain- 
ed from  him,  by  means  of  false  written  ac- 
counts of  the  wages  earned  by  the  men, 
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more  tHIin  the  men  had  earned  or  he  bad  paid 

them,  the  Judges  held  it  to  be  within  the 

Act ;  they  said  that  all  cases  where  the  false 

pretence  creates  the  credit  are  within  the 

Stotute  ;  and  here  the  defendant  would  not 

have  obtained  the  excess  above  what  was 

really  due  to  the  workmen  were  it  not  for 

the  false  account  he  had  delivered  to  his 

master. — R.  v.  Witchbll,  2  East,  P.  C,  83a 
It  was  the  prisoner's  duty  to  ascertain 

daily  the  amount  of  dock-dues  payable  by 

his  master,  and,  having  ascertained  it,  to 

apply  to  his  master's  cashier  for  the  amount, 

and  then  to  pay  it  in  discharge  of  the  dues. 

On  one  occasion,  by  representing  falsely  to 

the  cashier  that  the  amount  was  larger  than 

it  really  was,  as  he  knew,  the  prisoner  ob- 
tained from  the  cashier  the  sum  he  stated 

it  to  be,  and  then  paid  the  real  amount  due, 

and  appropriated  the  difference  to  his  own 

use.  This  was  held  to  be  not  larceny,  but  ob- 
taining money  by  false  pretences. — R.  v. 

Thompson,  L.  and  C.  233;  32  L.  J.  (M.  C.) 

57.    It  is  difficult  to  distinguish  the  essential 

facts  of  this  cas^  from  those  in  R,  v.  Cooke, 

L.  R.,  I  C.  C.  R.  29s ;  40  L.  J.  (M.  C.)  68, 

where  the  prisoner  was  held  to  be  guilty  of 

larceny.  R.  v.  Thompson  was  cited  and  ob- 
served upon  in  R,  v.  Cooke,  although  not 
overruled,  Bovill,  C.J.,  saying  that  the  de- 
cision in  R,  V.  Thompson  went  entirely  on 

the  question  whether  there  was  a  larceny 

in  the  obtaining  of  the  money  in  the  first 

instance,  and  that  the  point  was  not  con- 
sidered whether  the  subsequent  misappro- 
priation was  larceny. 

So,  where  the  defendant  obtained  goods  by 
falsely  stating  that  he  wanted  them  for  J 
S,  who  lived  at  N,  and  was  a  person  whom 
he  would  trust  with  1,000/.,  and  who  went 
out  to  New  Orleans  twice  a  year  to  take 
goods  to  his  sons,  this  was  held  to  be  a 
sufficient  false  pretence  within  the  Statute.-— 
R.  V,  Archer,  Dears.  449. 

So,  where  the  false  pretence  alleged  was, 
that  a  person  who  lived  in  a  large  house 
down  the  street,  and  had  had  a  daughter 
married  some  time  back,  had  been  to  him 
(the  defendant)  about  some  carpet,  and  had 
aske<^  him  to  procure  a  piece  of  carpet, 
whereby  the  defendant  obtained  from  the 
prosecutor  twenty  yards  of  carpet :  this  was 
held  sufficient. — R.  v,  Burnsides,  Bell  282 ; 
30  L.  J.  (M.  C.)  4a.  • 

Obtaining  as  a  loan  from  the  drawer  of 
a  bill  accepted  by  the  prisoner,  and  nego- 
tiated by  the  drawer,  part  of  the  amount, 
for  the  purpose  of  paying  the  bill,  under  the 
false  pretence  that  the  prisoner  was  pre- 
pared with  the  residue  of  the  amount,  was 
holdeo  to  be  an  offence  within  the  Statute, 


the  prisoner  being  shown  not  to  be  prepared 
and  not  intending  so  to  soply  the  money.— 
R,  V.  Crossbv,  2  M.  and  Rob.  47. 

In  Jike  maiilier,  where  the  defendant  ob- 
tained goods  by  a  false  statement  that  a  bill, 
drawn  on  and  atcepted  by  himself,  aadpnr* 
porting  to  be  ^a>«ble  at  the  Londo*  anc 
Westminster  Bank,  which  hoigave  lib  mo> 
secutor  for  the  price  of  the  goofls,  wouM  be 
paid  at  the  bank  the  r^pxt  day,  and  that 
he  had  made  arrangements  for  it,  this  n&s 
held  a  false  pretence  within  t^  AcL<^R«  «| 
Hughes,  i  F.  and  F.  355. 

Where  the  Secretary  of  an  Odt  Fellow^ 
Lodge  told  a  m^ber  4hat  he  owed  tht 
■  Lodge  13s.  6d^  and  thereby  obtained  tfaafe 
sum  from  him  frauduftnl^y,  whereas  the 
member  owed  2s,  2d.  only,  he  was  held  t« 
be  tightly  convicted  of  obtaining  mone;y  by 
false  pretences. — Rfr.  Woollky,  i  Din.  559^ 
3  C.  and  K.  98;  19  L.  J.  (M.  C.)  165. 

A  CREDITOR  who  Wilfully  and  fraudttleatlj 
represents  to  a  third  person  who  boMs  mo* 
neys  of  his  debtor  that  a  larger  sum  is  ihs 
to  him  from  the  debtor  than  is  rea%  the 
case,  and  thus  obtains  from  ^uch  thiid  per* 
son  payment  of  the  larger  sum,  is  g^ty  of 
a  false  pretence  within  tne  Sfat^||b^  a«d  Clal 
too,  although  he  may  have  obtBtncd  AJidj^ 
ment  by  default,  not  set  aside,  agaiMt  in 
debtor  for  the  large»«uib? — R.  «.  Tatim, 
IS  Cox.  265,  26a 

Obtaining  money  by  means  of  fabestale- 
ments  of  the  name  and  circumstance* of  th* 
defendant  or  any  other  person,  ia  a  liggyinf 
letter i  is  within  the  Statute. — R.  «.Joiffts,t 
Den.  5SX ;  19  L.  J.  (M.  C.)  162. 

Where  the  defendant  obtained 
from  a  woman  under  the  tlireat  of  an  actioc 
for  breach  of  promise  of  marrtagi^lie  bein^ 
in  fact,  a  married  man  already,  an  Midict* 
ment,  laying  as  the  false  prete46b  Uiat  he 
was  entitled  to  maintain  an  actioa  agaiast 
her  for  the  breach  of  promise,  was  held  hf 
Maule,  J.,  to  be  good,  for  that  tfaia  was  a 
false  pretence  within  the  Statttt«i.-*-ft.  « 
CoPELAND,  C.  and  Mar.  516. 

An  indictment  charging  t^e  (fiisaa^wtli 
obtainiag  money  from  a  wife  whoas  Inis- 
band  had  run  away,  by  fihrlj  pniff  a^faf  ta 
her  that  she,  the  prisoner,  iMd  pciW  to 
bring  him  back,  is  go^i  and  mflirtkiiHji 
states  an  indictable  offence.*— R.  ^  €(fUS| 
L.  and  C.  502;  34 1^--  J.  (M.  C)  50.  * 

Where  the  defendant  preteo&i  tet  he 
was  carrying  on  an  extensive  bosiamM  asa 
surveyor  and  house-agent,  «td  flwHily  ia- 
duced  the  profecutor  to  deposit  wlllkJte 
25/.  as  a  security  for  his  (the  pfMwsvlor*^ 
fidelity  as  a  clerk,  whereas  nhe 
was  not  carrying  on  any  business  «8  4 
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f*yw  or  house-agent,  this  was  held  to  be  a 
bbe  pretence  ^tWtn  the  Statute.  —  R.  v. 
Ckabbu  II  Cox.  85  (C.  C.  R.).  But  where 
liie -deCiendant  pretended  ^1)  that  he  was 
Mig^a  good  business,  and  (a)  that  he  had 
neentlT  sold  a  good  busAess,  and  thereby 
faidaatathe  prosecutov  to  deposit  with  him 
^S^%B  A'sec^rity  for  the  prosecutor's  fideli- 
If  atv&ft&istant,  whereas,  in  truth,  defend- 
ant^^ business  w^  worthless,  and  the  defend- 
*nt  WAS  a  bankrupt,  it  was  held  that  neither 
of  tbe  faitse* pretences  alleged  came  within 
the  ^2i^te.  As  to  the  first  pretence,  it  was 
ametefzaggerated  representation  of  value 
QpdaiHiicb,  thcngh  frSfiidulently,  an  indict- 
nent  would  not  lie ;  and  as  to  the  second, 
H  was  too  reaoorfe.  /?.  v.  Williamson,  1 1 
Cat  3Jj8,  per  Byles,  J.  It  will  be  noticed 
tluit*  in  the  former  of  these  two  cases,  there 
was  BO  existing  business  at  all,  whereas,  in 
thel^ttctt'.  there  appears  to  have  been  an  ex- 
isting, althoufifh  a  worthless,  business.  See 
abo  R.  V.  Watson,  Dears,  and  B.  348 ;  27 
L.  J.  (M.  C.)  18,  in  which,  although  it  was 
not  oecessarv  to  decide  the  point,  Erie.  J., 
sai4:  **I  wiaa  not  to  be  supppsed  to  assent 
to  the  proposition  that  an  indictment  [for 
lalse  pSet^ndbs]  ^n  be  sustained  by  proof 
of  Mire  ef&ggeration  of  the  prosperity  of  a 
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and  B.  I  f ;  25  L, 


rhere  ^here  is  an  original  business. 
It  h  difficult  t%  drwf  a  decided  line ;  but  I 
think  It  has  been  decided  that  exaggerated 
piaisadoes  not  render  a  person  liable  within 
the  Statute."  As  to  the  general  doctrine 
^^  czi^erated  praise  does  not  render  a 

{>risoaerHable  within  the  Statute  and  the 
imitation  of  that  doctrine;  see  R.  v.  Bryan 
and  other  cases,  post, 

WiffttE  the  prisoner  sold  to  the  prose- 
CQtQr  a  revisionary  interest  which  he  had 
preiioSllv  sold  to  another,  and  the  prose- 
cutor tooR  a  regular  assignment  of  it,  with 
tbeiBnal  covenants  for  title,  Littledale.  J., 
rated  that  he  could  not  be  convicted  for  ob- 
taining money  by  false  pretences ;  for,  if  this 
were  within  the  Statute,  every  breach  of 
wananty  or  talse  assertion  at  the  time  of  a 
bargain  might  be  treated  as  such,  and  the 
par^  be  tra3sported. — R.  v.  Codrinoton,  i 
C  and  P.  661.  In  R.  v.  Kenrick,  5  Q.  B.  49  \^ 
BaVf.and  M.  2€6,  that  decision  was  much 
questioned;  and  it  w|s  strongly  intimated 
thatthe.executionof  a  contract  between  the 
:ame  parties  does  not  secure  from  punish- 
ment the  obtaining  of  monev  under  false  pre- 
tencas,  in  conformity  with  that  contract. 
And  in  R.  v.  Abbott,  i  Deii.  173 ;  2  C.  and  K. 
630,  i^  was  decided  unanimously  by  the 
Judges,  updh  a  case  reserved,  that  the  law 
was  so.    And  see  also  R.  v.  Burgon,  Dears. 


I.  (M.  C.)  loS;«and  je.  V 
Goss,  Bell  208;  29  L.  J.  (M.  C.)  S6,  in  which, 
upon  the  authority  of  R,  v.  Abbott,  the  same 
law  was  laid  down. 

In  a  recent  case,  R,  v.  Meakin,  1 1  Cox. ^70 
(C.  C.  R.),  where  the  defendant  induced  the 
prosecutor  to  lend  him  money  on  a  bill-of- 
sale  of  furniture,  and  the  joint  and  seyeral 
promissory  note  of  the  defendant  and  an- 
other person,  by  representing  that  the  fur- 
niture was  unincumbered,  whereas  the  de- 
fendant had  previously  given  a  blU-pf-sale 
of  the  same  furniture  to  another  person, 
although  not  to  its  full  value,  this  was  held 
to  be  an  indictable  false  pretence.  Where 
the  indictment  charged  that  the  defendant, 
having  in  his  possession  a  certain  weight  of 
twenty-eight  pounds,  falsely  pretended  to 
C  that  a  quantity  of  coals,  which  he  deli- 
vered to  C,  weighed  sixteen  hundredweight 
(meaning  1,792  pounds  weight),  and  were 
worth  i/.,  and  that  the  weight  was  fifty-six 
pounds,  by  means  of  which  he  obtained  a 
sovereign  from  C  with  intent  to  defraud 
him  of  part  thereof,  to  wit  los. ;  whereas  '*■ 
the  coals  did  not  weigh  1,792  pounds,  and 
were  not  worth  i/.,  and  whereas  the  weight 
was  not  fifty-six  pounds,  and  whereas  the 
coals  were  of  the  weight  of  896  pounds  only, 
and  were  not  worth  more  than  105.,  and 
whereas  the  weight  was  twenty-eight  pounds 
only;  the  Judges  (according  to  the  report) 
held  a  conviction  on  the  indictment  wrong, 
on  the  ground  that  all  the  pretences,  except 
that  relating  to  the  weight,  were  naece  false 
affirmations,  and  that,  as  to  the  weight,  there 
was  no  allegation  to  connect  the  sale  of  the 
coals  with  the  use  of  the  weight. — R.  o. 
Rbed,  7  C.  and  P.  848.  It  was  stated  by 
Lord  Denman,  C.J  ,  in  Hamilton  v.  ^.,  29 
B.  271,  that  this  case  of  R.  v.  Reed  was  mis- 
reported,  and  that  no  such  decision  was 
given  ;  but  His  Lordship  seems  to  have  been 
mistaken  in  this  ;  see  Dears,  and  B.  35, 
note  {e).  But  at  all  events,  the  case  of  R, 
V.  Reed  can  no  longer  be  considered  to  be 
law  since  the  decision  in  R.  v.  SMrwood, 
Dears,  and  B  251 ;  26  L.  J.  (M.  C.)  81.  There 
the  defendant,  having  contracted  tc^sell  and 
deliver  to  the  prosecutrix  a  load  of  coals  at 
yd.  per  cwt.,  delivered  to  her  a  load  of  coals 
which  he  knew  weighed  only  14  cwt.,  but 
which  he  stated  to  ber  contained  18  cwt, 
and  produced  a  ticket,  showing  18  cwt.  to 
be  the  weight,  which  he  said  he  had  him- 
self made  out  when  the  coals  were  weighed ; 
and  she  thereupon  paid  him  the  price  as  lor 
18  cwt.,  which  was  2s.  4^.  more  than  was 
really  due  ;  and  it  was  held  that  the  defend-  • 
ant  was  indictable  for  obtaining  the  2s.  4d. 
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by  false  f  retences.  This  decision  was  ap- 
proved and  followed  in  R.  v.  Lee^  L.  and  C. 
4i8;33L.J.(M.C.)i29. 

So,  where  the  prosecutor  bought  of  the 
defendant  and  paid  him  for  a  quantity  of  coal 
on*a  false  representation  by  him  that  there 
were  15  cwt.,  whereas,  in  fact,  there  were 
only  8  cwt.,  but  so  packed  in  the  cart  as  to 
have  the  appearance  of  a  larger  quantity, 
this  was  held  to  be  an  indictable  false  pre- 
tence.—R.  V.  Rago,  Bale  214  ;  29  L.  J.  (M. 
C.)  86.  See  also  /?.  v.  Eagleton,  Dears. 
5i5;24L.J.(M.C.)is8. 

A  PERSON  who  obtains  from  a  pawnbroker 
upon  an  article  which  he  falsely  represents 
to  be  silver,  a  greater  advance  than  would 
otherwise  have  been  made,  is  guilty  of  a 
false  pretence  within  the  Statute ;  although 
the  pawnbroker  has  the  opportunity  of  test- 
ing the  article  at  the  time. — R.  v.  Ball,  C. 
and  Mar.  249 ;  see  R.  v.  Roebuck,  Dears, 
and  B.  24;  25  L.  J.  (M.  C.)  loi  ;  R.  v. 
Goss,  Bell  208;  29  L.  J.  (M.  C.)  86. 

And  a  false  representation  that  a  stamp 
'  on  a  watch  is  the  hall-mark  of  the  Gold- 
e  smith's  Companv,  and  that  the  number  18 
put  thereon  indicates  that  it  is  made  of 
eighteen-carat  gold,  is  a  false  pretence,  and 
is  not  the  less  so  because  accompanied  by 
the  representation  that  the  watch  is  a  gold 
one,  and  some  gold  is  proved  to  have  been 
contained  in  its  composition. — R.  v,  Suter, 
10  Cox.  577.  ... 

But  a  false  representation  of  what  is  mere 
matter  of  opinion,  falling  within  the  cate- 
gory of  untrue  praise  in  the  course  of  a  con- 
tract for  sale,  is  not  indictable.  The  de- 
fendant was  convicted  on  an  indictment  for 
obtaining  money  by  false  pretencej,  the  pre- 
tences charged  being  tha^  certain  spoons 
were  of  the  best  quality ;  that  they  were  equal 
to  Elkington's  A  (meaning  spoons  made  by 
Messrs.  Elkington,  and  stamped  by  them 
with  the  letter  A) ;  that  the  foundations 
were  of  the  best  material ;  and  that  they 
had  as  much  silver  on  them  as  Elkington 's 
A.  The  representations  were  made  to  a 
pawnbroker  for  the  purpose  of  obtaining, 
and  the  defendant  did  thereby  obtain,  ad- 
vanceSfOf  money  on  the  spoons,  which  were, 
in  fact,  of  inferior  quality,  and  were  of  less  , 
value  than  the  money  advanced  on  them, 
and  the  pawnbroker  stated  that  he  was  in- 
duced by  thedefendant's  misrepresentations 
alone  to  advance  the  money ;  and  that,  if  he 
had  known  the  real  quali^  of  the  spoons, 
hf  would  have  advanced  no  money  on  them. 
Tiie  jury  found  the  defendant  guilty  of 
fraudulently  and  falsely  representing  that 
^  the  spoons  had  as  much  silver  on  them  as 
Elkington's  A,   and   that   the   foundations 


were  of  the  best  material,  &c^  and  that  he 
thereby  obtained  the  mone^.  It  was  never- 
theless held  by  a  lai^  fiiajority  oC  the 
Judges,  that  th«  conviction  coold  n«t  be 
sustained. — R.  v,  Bryan,  Dears,  and  B.  165 ; 
26  L.  J.  (M.  C.)  S^  See  also  R.  v.  Lmae, 
Cox.  374.  The  deci%|on  in  R.  ▼•  Bryn  is 
said  by  Erie,  C.J.,  to  have  been  given  "«po« 
the  sound  principle,  that  indefinite  praitt 
upon  a  matter  of  indefinite  opinion cannotbe 
made  the  ground  of  an  indictment  for  faht 
pretences."  R.  v.  Goss,  29  L.  J^(M-CJqo; 
and  by  Byles,  J.,  to  have  been  governed  fay 
the  maxim,  Simplex  commendaHo  Jom  oUU 
^fl/.— R.  V.  ARDLEVf-L.  R.^i  C.  C.  R.306; 
40  L.  J.  (M.C.)  88. 

But  a  false  representation  respcc^gao 
alleged  matter  of  definite  fact  knowingly 
made  is  a  false  pretence  within  the  Statute, 
and  that,  too,  although  the  representation  is 
merely  as  to  the  quality  of  goods  sold  or 
pledged.  Therefore,  where  the  ddndant 
induced  the  prosecutor  to  purchase  a  diaia 
from  him  by  fraudulently  representii^  that 
it  was  fifteen-carat  gold,  when,  in  fact,  it  was 
only  of  a  quality  a  trifle  b^||ter  than  six 
carats,  knowing  at  the  time  that  he  was 
falsely  representing  the  q(lalit]».of  the  duk 
as  fifteen -carat  gold,  it  was  hetf"  that  the 
statement,  that  the  chain  was  fifteen^arat 
gold,  not  being  mere^gut^emtcd  pfMse, 
nor  relating  to  a  mere  matter  of  opinion, 
but  a  statement  as  to  a  specific  fact  wtthin 
the  defendant's  knowledge,  was  a  snficieet 
false  pretence  to  sustain  an  indictment  for 
obtaining  money  by  false  pretences. — R,  v. 
Ardlev,  L.  R.,  I  C.  C.  R.  301 ;  40  L.  J.  (M. 
C.)  8s. 

And  where  the  defendants  induced  a  pur- 
chaser to  buy  and  pay  for  a  cheese  of  a  very 
inferior  description  by  the  wilfully  false 
statement  that  a  taster  of  a  diffnkjnt'aod 
superior  cheese  produced  as  a  Sample  had 
formed  part  of  and  been  taken  out  of  the 
cheese  sold,  it  was  held  that  he  nii|^t  be 
convicted  of  obtaining  money  by  false  pre- 
tences.—R.  v.  Goss,  Bell.  208  ;  28  L.  J.  (M. 

C.)90.  •     •  •. 

So,  where  the  defendant  sold  spnrtous 
blacking  as  "  Everett's  Blacking,"  he  was 
held  to  be  indictable  for  the  fstlae  pretence. 
— R.  V.  Dun  DAS,  6  Cox,  3&>. 

Where  the  defendant  falsely  repveseated 
to  the  prosecutrix  Vhat  certain  paoisages 
which  he  sold  to  her  contained  good  tea, 
whereas,  in  fact,  each  package  contained  a 
mixture  of  which  only  one-fourth  pnit  was 
tea,  the  remaining  three-fourths  coasbtin^ 
of  sand  and  other  articles  unfit  for  fond  or 
drink,  and  the  jury  found  that  thedafendant 
knew  the  real  nature  of  the  contents  of  the 
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pa^^ftges,  that  it  sfH  not  tea,  but  a  mixture 
d  articles  unfit  for  drink,  and  that  he 
desigoedly  falJfeiy  pretended  that  it  was 
mod  tea  with  intent  to  ^efraud,  and  the 
^glettdant  was  convicted,  it  was  held  that 
the  conviction  was  right. — R,  v.  Foster, 
L IL,  a  0.  B.  D.  30^,;  40  L.  J.  (M.  C.)  128. 

*fiw  Assfttant  Judge  of  the  Middlesex  Ses. 
sioos  hating  directed  a  jury  that  the  deci- 
stoos  of  the  J»jdges  were  to  the  effect  that 
a  Bieie  representation  of  an  article  as  gold, 
bovever  small  the  portion  of  gold  it  con- 
tuned^  amounted  only  to  an  exaggeration 
of  Ibquality,  and  would  not  support  a  cri- 
miirf  charge,  Willes?].,  said  that  he  must 
except  to  this  direction.— R.  v.  Suter,  10 
Cox.  577»  57«-  * 

The  defendant  and  two  other  persons  en- 
lored  into  articles  of  partnership,  by  the 
tenoa  of  which  the  profits  were  to  be  divided 
eq^y  among  them.  By  a  subsequent  verbal 
arrangement  the  defendant  was  to  act  as 
agent  for  the  sale  of  the  partnership-goods, 
and  was  to  receive  a  commission  on  all 
ordem  obtained  by  him,  which  commission 
was  to  be  ^id  out  of  the  partnership-funds 
«belor§  anv,  diwsion  of  profits  was  made. 
The  diJfendant,  by  falselv  pretending  that 
hft  had  obtained  some  orders,  got  his  part- 
ners to  pay  hj«a  a  sum  for  commission.  It 
wai  h^  that  he  '#as  not  indictable  for  false 
pntences,  his  charges  were  payable  out  of 
thepaitnership-f  unds,  and  his  false  statement 
was  a  misrepresentation  concerning  a  part- 
nership matter,  and  would  have  to  be  investi. 
gated,  and  the  sum  paid  duly  considered,  in 
ttking  the  partnership-accounts,  in  order  to 
a9C«ruin  the  profits.— R.  v.  Evans,  L.  and 
C.2S9;3aL.J.(M.C.)38. 

It  is  not  necessary  that  the  pretence 
s&uHPbe  in  word  ;  the  conduct  and  acts  of 
the  party  will  be  sufficient,  without  any  ver- 
hal  representation— R.  v.  Hunter;  R.  v. 
Carter,  10  Cox.  642,  648. 

Thus,  if  a  person  obtain  goods  from  an- 
,  other  upor4*givinghim  in  payment  his  cheque 
*  ^00  a  banker,  with  whom,  in  fact,  he  has 
no  account,  this  (although  not  indictable  as 
a  fraud  at  'common  law,  /?.  v.  Lam,  6  T.  R. 
56s  ;  see  R,  v.  Flint,  R.  and  R.  460)  is  a 
labe  nrctenc?  within  the  meaning  of  the 
A«t.--R.  V,  Jacksow,  3  Camp.  370. 

But,  if  the  defendant,  at  the  time  he  gives 
the  cheque,  believes,  although  he  has  no  ac- 
count at  the  bankers,  that  the  cheque  will  be 
paid  on  presentation,  h^  cannot  be  convict- 
ed o^  a  false  pretence.— R.  v.  Walne,  11 
Cox.  647  '(C  C.  R.). 


cheating — conid. 

Thus,  where  the  defendant  boueht  a  giare, 
and  paid  for  her  on  Thursday  by  a  cheque 
drawn  on  a  banker  with  whom  he  had  no  ac 
count,  but  told  the  prosecutor  not  to  present 
the  cheque  until  Saturday,  to  which  the  pro- 
secutor assented,  but  nevertheless  did*pre- 
sent  it  on  Thursday,  when  it  was  dishonour- 
ed, and  it  appeared  from  the  evidence  that 
the  defendant  was  on  Thursday  in  daily  ex- 
pectation of  having  money  paid  to  him  which 
would  have  enabled  him  to  place  the  banker 
in  funds  to  meet  the  cheque  on  Saturday  ,this 
was  held  to  be  no  false  pretence.  Id.  But  a  ~ 
man  who  makes  and  gives  a  cheque  for  the 
amount   of  goods   purchased   in  a   ready- 
money  transaction  makes  a  representation 
that  the  cheque  is  a  good  and  valid  order  for 
the  amount  inserted  in  it ;  and  if  such  per- 
son  has  only  a  colourable  account  at  the 
bank  on  which  the  cheque  is  drawn  with- 
out available  assets  to  meet  it,  and  has  no 
authority  to  overdraw,  and  knows  that  the 
cheque  will  be  dishonoured  on  presentation, 
and  intends  to  defraud,  he  may  be  convicted 
of  obtaining  such  goods  by  such  false  pre-^ 
tence. — R.  v,  Hazelton,  L.  R.,  2  C.  C.  R.« 
134;44L- J(MC)  II. 


Where  the  prisoner  was  charged  with 
falsely  pretending  that  a  post-dated  cheque, 
drawn  by  himself,  was  a  good  and  genuine 
order  for  25/.,  and  of  the  value  of  25/.,  where- 
by he  obtained  a  watch  and  chain ;  and  the 
jury  found  that,  before  the  completion  of  the 
sale  and  delivery  of  the  watch  by  the  prose- 
cutor to  the  prisoner,  he  represented  to  the 
prosecutor  that  he  had  an  account  with  the 
bankers  on  whom  the  cheque  was  drawn,  and 
that  he  had  a  right  to  draw  the  cheque  though 
he  postponed  the  date  for  his  own  conveni- 
ence, all  which  was  false ;  and  that  he  repre- 
sented that  the  cheque  would  be  paid  on  or 
after  the  day  of  the  date,  but  that  he  had  no 
reasonable  ground  to  believe  that  it  would 
be  paid,  and  that  he  had  no  funds  to  pay  it ; 
he  was  held  to  be  properly  convicted-i-R. 
V.  Parker,  2  Mood.  C.  C.  i ;  7  C.  and  P.  825. 

But  when  the  indictment  stated  that  the 
defendant  falsely  pretended  to  A  B  that  he 
was  a  captain  in  the  East  India  Company's 
service,  and  that  a  certain  promissory  note, 
which  he  then  delivered  to  A  B,  was  a  valu- 
able security  for  21/.,  by  means  of  which 
false  pretences,  he  fraudulently  obtained 
from  A  B  8/.  155/;  whereas  the  defendant 
was  not  a  captain,  &c.,  and  the  note  was 
not  a  valuable  security,  &c. ;  it  was  holden, 
on  error,  that,  as  it  did  not  appear  bu*  that 
the  note  was  the  defendant's  own  promis- 
sory note,  or  that  he  knev  it  to  be  worth- 
less, there  was  no  sufficient  false  pretence 
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in  t)\^t  respect ;  and  as  the  two  pretences 
were  to  be  taken  together,  that  the  indict- 
ment was  bad. — R.  v.  Wick  ham,  10  A.  and 
E.  34;  2  Per.  and  D.  333;  8  L.  J.  (M.  C.) 
87.    See  also  R.  v.  Philpofts,  i  C.  and  K.  11 2. 

Where  the  prisoner  passed  the  note  of  a 
country  bank  which  he  knew  had  stopped 
payment,  it  appearing  that  one  of  the  part- 
ners was  solvent,  Gaseiee,  T.,  held  that  he 
could  not  be  convicted  for  obtaining  money 
under  false  pretences. — R.  v,  Spencer,  3  C. 
and  TP.  420. 

It  would  seem,  however,  that  an  indict- 
ment which  charged  that  the  defendant  ob- 
tained money  by  falsely  pretending  that  a 
certain  piece  of  paper  was  a  bank-note  then 
current,  and  of  the  value  for  which  it  pur- 
ported to  be  made,  would  be  supported  by 
evidence  that  it  was  the  note  of  a  bank  which 
had  stopped  payment,  and  was  no  longer  in 
existence,  and  that  it  had  paid  only  a  small 
dividend,  and  that  these  facts  were  known 
to  the  defendant. — R.  v.  Evans,  Bell  187  ; 
ap  L.  J.  (M.  C<)  20.  But,  in  that  case,  an 
lallegation  that  the  note  was  o/no  value  whai» 
wer  was  held  not  to  be  supported  by  the 
*above  evidence. 

Where  an  indictment  charged  the  defend- 
ant with  obtaining  money,  by  falsely  pre- 
tending that  a  piece  of  paper  was  a  bank- 
note then  current,  and  of  the  full  value  of 
5/.,  and  the  evidence  was  that  the  piece  of 
paper  was  the  note  of  a  bank  which  had 
stopp'^d  payment  forty  years  before,  and  had 
not  re-opened,  and  that  the  defendant  knew 
it,  this  evidence  was  held  sufficient  to  justify 
a  conviction,  although  it  appeared  from  the 
cross-examination  of  a  witness  for  the  pro- 
secution that  the  bank-note  had  been  made 
bankrupt,  and  the  bankruptcy  proc^ings 
were  not  produced,  and  there  was  no  evi- 
dence as  to  what  dividend,  if  any,  had  been 
paid.—R.  V.  DowEY,  37  L.  J.  (M.  C.)  52. 

Where  a  man  obtained  goods  and  money 
for  2i  forged  note  of  hand  for  ten  shillings 
and  six  pence,  the  Judges  held  it  to  be  a 
false  pretence  within  the  Act. — R.  v.  Freeth, 
R.  and  R.  127. 

In  another  case,  however,  where  the  pri- 
soner obtained  goods  by  means  of  a  forged 
order,  Taunton,  J.,  held  that  he  could  not 
be  indicted  for  obtaining  them  by  false  pre- 
tences, but  should  have  been  indicted  for 
forgery,  R,  v.  Evans,  5  C.  and  P.  553 ;  and 
the  same  was  afterwards'-held  by  Parke,  B  , 
and  Coltman,  J.,  in  R,  v.  Anderson^  2  M. 
and  Rob.  471.  But  see  now  14  and  15  Vic, 
c.  160,  s.  12. 

And  when  the  cashier  of  a  bank,  who  had 
,a  general  authority  to  conduct  the  business 
of  the  bank,  and  to  part  with  its  property  on 


the  presentation  of  a  gefluine  order  from  a 
customer,  was  deceiv^  by  ^  forged  order, 
and  parted  with  the  propertj^of  the  bank  to 
the  person  who  4>resented  the  order,  and 
who  knew  the  order  to  be  forged,  it  was  held 
that  the  latter  wa%  guilty  of  obtaining  by 
false  pretences  the  mopey  so  paid  on  the 
order.— R.«.  Prii^je,  38  L.  J.  (MC.)  8f  L 
R.,  I  C.  C.  R.  150.  • 

FRAUDULENTLYoflFering a  "flash-note"  in 
payment,  under  the  preten8»  that  it  is  a 
bank-note,  is  a  false  pretence  withiti  the 
Statute. — R.  V.  Coulson,  i  Den.*592 ;  19  L. 
J.  (M.  C.)  182.  '  / 

A  PERSON  who  frau4ulentlv  obtains  goods 
by  forwarding  to  the  vendor  the  half  of  a 
bank-note,  having  previou<|)y  parted  with 
the  corresponding  half  to  a  third  person,  is 
guilty  of  obtaining  goods  by  false  pretences 
as  by  forwarding  the  half-note  he  represents 
that  he  has  the  corresponding  half  ready  for 
the  vendor's  satisfaction. — R.  v.  Murphy, 
13  Cox.  298  (Irish  C.  C.  R.). 

Where  a  man  assumed  the  name  of  an- 
other to  whom  money  was  required  to  be 
paid  by  a  genuine  instrument,  this  was  hold- 
en  to  be  a  pretence  within  the  meaning  of 
the  Act.-— R.  V.  Story,  R.  awd  EV  81.  •        • 

So,  where  a  person  at  Oxford,^ho  was 
not  a  member  of  the  University,  want,  for 
the  purpose  of  fraud,  wearing  %  commoner's 
gown  and  cap,  and  obtained  goods^this  was 
held  a  sufficient  false  pretence  to  satisfy  the 
Statute,  though  nothing  passed  in  words.^ 
R.  V.  Barnard,  7  C.  and  P.  784. 

The  pretence  (as  may  be  collected  from 
the  authorities  above  quoted)  must  be  of 
some  existing  fact^  made  for  the  purpose  of 
inducing  the  prosecutor  to  part  with  his 
property.  Therefore,  a  pretence  th%t  the 
party  Toould  do  an  act  he  did  not  mean  to 
do,  as. a  pretence  to  pay  for  goods  oatideti- 
very,  is  not  a  false  pretence  within  the  Act, 
but  merely  a  promise  for  future  conduct — 
R.  V.  GooDHALL,  R.  and  R.  461. 

So,  where  the  defendant  obtained  money 
from  the  prosecutor  by  the  false  pretence 
that  he  was  going  to  pay  his  rent,  whereas  ^ 
he  had  no  intention  of  paying  his  rent*  this 
was  held  to  be  no  false  pretence  within  the 
Statute.— R.  v.  Lee,  L.  and  C.  369;  9  Cox, 

3^4.  ^ 

So,  also,  a  false  pretence  tSat  the  defend- 
ant wanted  the  loan  of  90/.  to  enable  hiii^to 
take  a  public  house  is  not  within  the  Statute. 
— R.  V.  Woodman,  14  Cox.  179. 

And  a  pretence  to  a  parish-officer,  as  ait 
excuse  for  not  working,  that  the  party  had 
not  clothes,  whenihe  really  has,  thoogli  it 
induced  the  officer  to  give  him  cloth^  b 
not  a  pretence  within  the  Statute,  the  *. 
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mont  being  rather  a  false  excuse  for  not 

working  than  «  false  pretence  to  obtain 

goods.-^lt.  r.^AKELiNO,  R.  and  R.  504. 
An  indictment  for  obtaining  money  from 

A  under  the  false  pretence  that  the  defendant 

intended  to  marry  A,  ami  wanted  the  money 

to  pay  for  a  wedding  suit  he  had  bought, 

wift  held  BOt  sufficient  to  sustain  a  con  vie* 

tion. — Ri  V.  Johnson,  2  Mood.  C.  C.  254. 
And  when  tjie  false  pretence  averred  in 

the  indictmerft  was,  that  the  defendant  hav- 
ing ezecutfsd  certain  work,  there  was  a  cer- 
tain sum  due  and  owing  to  him  on  account 

of  it,«rher€as  only  a  smaller  sum  was  due 

to  him,  this  w^  held«bad  as  «ot  sufficiently 

averring  a  false  pretence  of  an  existing  fact, 

and  being  p^^v^able  by  evidence  of  a  mere 

wrongful  overcharge. — R.  v,  Oates,  Dears. 

4S9;24L-J.  (M.  C.)I23. 

Where  an  indictment  alleged  that  the 
defendant  falsely  pretended  to  P,  who  lived 
at  one  T's,  that  the  said  P  was  to  give  the 
defendant  105.,  and  that  T  was  going  to  allow 
him  10s.  a  week,  it  was  held  (Blackburn,  J., 

and  Pigott,  B.,  dub.)  that  the  indictment  did 
not  allege  ^ith  sufficient  certainty  any  false 
pretence  respecting  any  existing  fact. — R.«. 

•Hbnvhaw^L.  «hd  C.  444;  33  L.  J.  (M.  C.) 
132.     *•■ 

But  where  the  statement  consists  partly  of 
a  fraudulent «rfisrepresentation  of  an  exist- 
ing fact,  and  partly  of  an  executory  promise 
to  do  something  infuturo — as,  that  the  de- 
fendant kept  a  shop,  and  that  the  prosecu- 
trix might  go  and  live  with  her  at  the  said 
shop  until  she  obtained  a  situation  ;  where- 
as the  defendant  kept  no  shop ;  and  the  jury 
find  that  the  prosecutrix  parts  with  her  mo- 
ney or  goods,  relying  wholly  or  in  part  upon 
the  misrepresentation  of  fact ;  this  is  a  suffi- 
cient false  pretence  within  the  Act. — R.  v. 
FftY,#ears.  and  B.  449 ;  27  L.  J.  (M.  C.)  68. 
So,  where  the  false  representation  was  that 
the  defendant  had  brought  certain  skins,  and 
vould  sell  them  to  the  prosecutor. — R.  v. 
West,  Dears,  and  B.  575  ;  27  L.  J.  (M.  C.) 
227. 

4  And  when  a  married  man  induced  a  wo- 
man to  give  him  money  by  representing 
himself  to  be  unmarried,  and  by  promising 
that  with  \he  money  he  would  furnish  ^ 
bouse  and  return  and  marry  her,  he  was 
held  indictable  for  obtaining  money  by  false 
pretences. — R.  v.  JeHnison,  L.  and  C.  157; 
31  L.  J.  (M.  C.)  146. 

It  is  also  to  be  observed  that  a  promise 
to  do  a  thing  in  futuro  may  involve  a  false 
preteace  that  the  promisor  has  the  power 
to  do  that  thing,  for  whicff  false  pretence,  the 
proinisor  Aiay  be  indictable.— R.  v,  Giles, 
U  a^nd  C»  503 »  34  L*  I-  (M.  C.)  50. 


[S^.  4i7< 


And  where  the  false  pretence  ofcarged  was 
that  the  defendant  said  he  had  got  a  car- 
riage and  pair,  and  expected  it  down,  either 
that  day  or  the  next,  this  was  held  to  be 
proved  by  evidence  of  his  having  said  that 
he  expected  his  carriage  and  pair  down. — 
R.  V.  HowARTH,  II  Cox.  588  (C.  C.  R.). 

Where  monev  was  obtained  by  the  de- 
fendant by  the  false  representation  that  W 
was  about  to  publish  a  new  directory,  and 
that  the  defendant  was  collecting  informa- 
tion for  it,  this  was  held  to  be  a  false  pre- 
tence of  an  existing  fact  — R.  v.  Speed,  15 
Cox.  24  (C.  C.  R.)  Indeed,  it  may  be  laid 
down  generally  that,  as  it  is  not  necessary 
thatthe  statement  of  the  existingfacts  should 
be  in  words,  but  may  be  conveyed  by  the 
conduct  and  acts  of  the  party,  so  also,  if 
made  by  words  or  writing,  it  is  not  neces- 
sary that  such  statement  should  be  made  ex- 
pressly, if  the  statement  may  be  naturally 
and  reasonably,  although  not  necessarily, 
inferred  from  such  words  or  writing. — R.  v. 
Cooper,  L.  R.,  2  Q.  B.  D.  510 ;  46  L.  J.  (M. 
C.)  219.  Thus,  where  C  was  convicted  o( 
obtaining  potatoes  from  the  prosecutor  by« 
falsely  pretending  that  he  was  then  in  a 
large  way  of  business,  that  he  was  in  a  posi- 
tion to  do  a  good  trade  in  potatoes,  and  that 
he  was  able  to  pay  for  large  quantities  of 
potatoes  as  and  when  the  same  might  be  de- 
livered to  him,  and  the  evidence  that  C  had 
so  pretended  was  the  following  letter  writ- 
ten by  him  to  the  prosecutor !  "  Send  me 
one  truck  of  regents  and  one  truck  of  rocks, 
as  samples,  at  your  prices  named  in  your 
letter ;  let  them  be  good  quality,  then  1  am 
sure  a  good  trade  will  be  done  for  both  of 
us.  I  vjill  remit  you  cash  on  arrival  of  goods 
and  invoice.   1  may  say,  if  you  use  me  well, 

I  shall  be  a  good  customer."  It  was  held, 
affirming  the  conviction,  that  the  words  of 
the  letter  were  fairly  and  reasonably  capable 
of  a  construction  supporting  the  pretences 
charged,  and  that  it  was  a  question  for  the 
jury  whether  the  writer  intended  the  prosecu- 
tor to  put  that  construction  upon  them. — Id, 
A  FALSE  pretence  actually  made  to  A  in 
B's  hearing,  whereby  money  is  obtained  from 
B,  may  be  laid  as  made  to  B. — R,  v.  Dent, 
I  C.  and  K.  249. 

And  where  the  indictment  alleged  the 
false  pretence  to  have  bben  made  to  B  and 
others,  and  it  was  proved  that  B  was  one  of 
a  firm,  and  that  the  false  pretence  was  made 

to  him  alone,  but  with  intent  to  defraud  the 
firm,  it  was  held  sufficient,  the  words  J^and 
others"  being  rejected  as  surplusage. — R. 

V.KBALBV,  2  Den.  68;  20  L.  J.  (M.  C.)  57^ 
The  jury  may  connect  together  representa< 
tioDS  made  in  several  distinct  conversation 
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(sup^osing^them  to  be  in  their  nature  con- 
nectible),  and  convict  the  defendant  for  ob- 
taining money,  &c.,  by  means  of  false  pre- 
tences made  in  those  several  conversations. 
— R.JU.  Wellman,  Dears.  i88;  22  L.  J.  (M. 
C.)ii8. 

A  FALSE  pretence  made  through  an  inno- 
cent agent  is  the  same  as  if  made  by  the  de- 
fendant himself,  and  may  be  so  charged. — 
R.  V.  Butcher,  Bell  6;  28  L.  J.  (M.  C.)  14. 

K  REPRESENTED  to  B  that  hehad  aquantity 
of  good  tobacco,  and  induced  B  to  agree  to 
buy  some.  P  was  with  K  at  the  time,  and 
it  was  arranged  that  P  was  to  deliver  the 
tobacco  to  B,  and  that  B  was  to  pay  P  for 
K.  P  afterwards  delivered  to  B  two  bales 
purporting  to  be  tobacco  as  in  pursuance 
of  the  contract,  and  received  payment  from 

B.  The  bales  contained  little  else  but  rub- 
bishj  K  and  P  were  parties  to  the  fraud. 
Ft  was  held  on  these  facts  that  K  was  liable 
to  be  convicted  on  an  indictment  charging 
him  with  obtaining  money  from  B  by  false- 

•ly  pretending  that  he  was  possessed  of  a 
•quantity  of  good  tobacco. — R.  v.  Kerrigan, 
•LandC383;33L.J(M.C)7i. 

Where  the  indictment  charged  the  de- 
fendant with  falsely  pretending  to  the  pro- 
secutor, whose  mare  and  gelding  had  stray- 
ed, that  he  would  tell  hjm  where  they  were, 
if  he  would  give  him  a  sovereign  down; 
and  the  prosecutor  gave  the  sovereign,  but 
the  defendant  refused  to  tell,  the  convic- 
tion was  held  bad;  the  indictment  should 
have  stated  that  he  pretended  he  knew 
where  they  were — R.  v,  Douglas,  i  Mood. 

C.  C.  462. 

An  indictment  against  A  and  B  charged 
that  C  was  posses^  of  a  nfkre  and  A  of  a 
horse,  and  that  A  and  B  falsely  pretended 
to  C  that  B  was  then  and  there  possessed 
of  a  certain  sum  of  money,  to  wit,  12/.,  and 
that,  if  C  would  exchange  his  mare  for  A's 
horse,  B  was  willing  and  ready  to  purchase 
the  horse  of  C,  and  give  him  12/.  for  it; 
whereas,  in  truth  and  in  fact,  B  was  not 
then  and  there  possessed  of  the  said  sum  of 
12/.,  and  was  not  then  and  there  ready  and 
willing  td  purchase  the  said  horse  of  C,  and 
to  pay  him  the  12/.,  and  it  was  held  bad  on 
demurrer,  for  not  averring  that  the  defend- 
ant knew  that  B  was  not  possessed  of  the 
12I. — R.  V,  Henderson^  2  Mood.  C.  C.  192 ; 
C.  and  Mar.  328.  But  as  the  word  "  know- 
ingly" is  not  in  the  Statute,  an  indictment 
wh|ch  does  not  contain  that  word,  but  fol- 
lows the  words  of  the  Statute,  is  sufficient 
after  verdict.— R.  v.  Bowen,  13  Q.  B.  790 ; 
-  19  L.  J.  (M.C.)  65.  See  Hamilton  v.  /?.,  9 
Q.  B.  271 ;  16  L.  J.  (M.  C.)  9. 


The  indictment  also  must  negative  the 
pretences  by  special  averment  as  in  the  above 
precedent;  and  where  sucff  an. averment 
was  omitted,  it  Wlas  holden  to  be  an  error, 
and  the  judgment  was  reversed. — R.».  Pbr- 
ROTT,  2  M.  and  Sel»379,  386. 

Where  the  falje  pretence  alleged  wis, 
that  the  defendant  *' /Aen  was  a«captai9ii 
Her  Majesty's  5th  Regiment,"  &c.f  the  pre- 
tence was  held  to  be  well  ^egatived  by  an 
averment  that  the  defendant* was  not,  '*at 
the  time  of  making  such  preten^,*'  a  cap- 
tain, &c. — Hamilton  v.  R.,  9  Q.  B.  ari. 

It  was  also  holden,  in  cases  deciJed  00 
former  Statutes,  that  4he  in4ictment  should 
state  that  the  money,  &c.,  obtained  was  the 
property  of  the  person  whon  ^was  intend- 
ed to  defraud,  since,  otherwise,  a  convictioa 
or  acquittal  on  this  indictment  could  not  be 
pleaded  in  bar  to  a  subsequent  indictment 
tor  larceny  in  respect  of  the  same  transac- 
tion.—SiLEv.  R.,  Dears.  132;  i  E.  u4  B. 
533 ;  22  L.  J.  (M.  C.)  41.     But  this  allega- 
tion is  expressly  declared  to  be  unnecesttry 
by  the  present  Statute,  24  and  25  Vic  ,  c.96, 
8.  88.     It  is  not  necessary  to  allege  that  the 
pretence  was  made  with  the  intent  o€  ob- 
taining the  money,  &c. ;  it^'is  aifiScieot  to* 
show  that  the  pretence  was  made,  ^at  the 
money,  &c.,  was  obtained  thereby  with  in- 
tent to  defraud,  and  that^htf  pretence  was 
false  to  the  knowledge  of  the  defendant— 
Hamilton  V.R.,  9  Q.  B.  271.  It  is  still, how- 
ever, necessary  to  allege  in  the  indictment 
that  the  defendant  obtained  the  money,  Ite., 
*'  with  intent  to  defraud,"  and  if  those  wonis 
be  omitted,  the  indictment  is  bad,  aed  cm- 
not  be  amended  under  14  and  15  Vifet  c. 
100,  s.  I,  by  inserting  them. — R..w.  JUMi 
12  Cox.  127,  per  Lush,  I.     If  it  be  Sftvaju- 
able  security  that  was  obtained,  the  iii£ct- 
ment  need  not,  it  seems,  show  it  to  ^  itiil 
unsatisfied ;  at  all  events,  it  is  good  i0er 
verdict  without  such  averment. — Id.  'The 
offence  is  completed  by  the  obtaining  of  tiie 
money,  &c. ;  and  it  is  no  defence  wiMiwthe 
indictment  dharges  the  obtaining  of  mmm, 
that  the  money  has  been  obtained *oiify  by^ 
way  of  a  loan,  and  that  the  defiendaat  in- 
tends to  repay  it ;  R.  v.  Crossley,  -a  Mm  and 
{(ob.   17;  because  the  property  to  OMMey 
that  is  lent  passes  as  much  ii^a  case  of  loan 
as  on  a  sale,  there  lysing  no  especta&» 
that  the  same  money  which  is  l^itwUlbe 
returned.     See  the  judgment  of  Cramftm, 
J.,  in  R,  V.  Burgon,  Dears  and  B.  il. 

Where,  however,  a  chattH  is  ol ' 
by  way  of  loan,  the  property  In  the 
does  not  pass  (see  the  judgment  of  CiWMp- 
ton,  J.,  supra),  and  since  to  owsUtwIli  M 
obtaining  by  false  pretence  it  is  eqaaQf  ti- 
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ENGLISH  CASE^ON  CHEhlXKG^COncld,  *  •    ^    . 

sential,  as  in  larcenf,  that  there  shall  be  an  the  horfc  by  false  pretence.— /rf.^ See  ^.  v.  ^' 

intention  to  dcpqve  the  owner  wholly  of  his  Boulion,  i  Den;  50S  ;  2  C.  and  K.  917,  919  ; 

property,  if  it  a(f(>ears  that  the  defendant  has  L.  J.  (M.C.)  67. 
no  sndi  intention,  but  merely  intended  to  ob- 

tam  the  use  of  the  chattel  for  a  limited  time,  We  have  seen  that  the  offence  is  com- 
be cannot  be  convicted  of  obtaining  the  chat-  pleted  by  the  obtaining  of  the  money  ;  ^nd, 
tel  byfelsepretences.-^R.  V.  KiLHAM,  L.  R*,  therefore,  where  it  was  transmitted  in  a 
I  Cd^  R.  ^i ;  39  L.!}.  (!II.C.)  109.  letter,  posted  by  the  defendant's  request  in 
Awo,  t^reftfre,  where  the  defendant,  by  county  A,  but  wh^b  reached  him  in  countu. 
false  pretences,  obtained  from  a  livery-  B,  it  was  held  that  tli is  iV^s  an  obtain itlg  of 
stable  keeper  ahorse  on  hire,  rode  it  him-  the  money  in  county  A,  and  that  the  venue 
self  during^  the  time  of  hiring,  and  after-  was  rightly Jaid  there. — R.  v.  Jones,  i  Den. 
waril^-Eetumed  it  to  the  stables,  it  was  held  551 ;  19  L.  J.  (M.C.)  162.  See  /C.  v.  But* 
that  h^POiUd  not  be  convicted  of  obtaining  iery.  cit.,  4  0.  and  Aid.  179.  * 

•     •  •       ? 

418.  Whoever  cheats  with  the  knowledge  that  he  is  likely  thereby  to  Ct.  of  Ses., 
^   ^       .,.    ,       ,  .        caose  wrongful  loss  to  a  person  whose  interest  in  Presv.  Mai., 
i^^:^hJ'L  m"ytsS:    the  transaction  to  which  the  cheating  relates  he  was  ^  ^^«-^'' 
to  person  whose  interest  of-     bound,  either  by  law  or  by  a  legal  contract,  to  pro-  Uncog.  • 

feaAr  b  bound  to  protect.        tect,  shall  be  punished  with  imprisonment  of  either  ^^JL??*' 
descdpUon  for  a  term  which  may  extend  to  three  years,  or  with  fine,  or  with  Not  comp 

boih. 

« 

410.*Whoever  cheats  by  personalipn  shall  be  punished  with  imprison-  5itto. 
•PoniBigieiA  for 'cheating  by    ment  of  either  description  for  a  term  which  may 
{KfsonatKM.  extend  to  three  years,  or  with  fine,  or  with  both. 

A  wiTNB98*faI«^Iy  deposing  in  another's  name  should  be  charged  with  giving  falser- 
evidence  under  s.  193,  and  not  with  cheating  by  personation  under  ss.  415  and  419  of  the 
Penal  Code. — Reg.  v.  Prema  Bhika,  i  Bom.  H.  C.  R.  89.  [Forbes,  Westropp,  and  Tucker, 
;}.    Nov.  5,  1863.] 
^       A  MAN,  named  Yesu,  gave  the  accused  four  annas  with  which  to  purchase  for  him  I  ^ 
(Yeso)  a  stamp.     When  the  stamp-collec^or  asked  the  accused  for  his  name,  he  said  I 
•Yew,"  instead  of  giving  his  own  name.     It  was  held  that  this  was  {upishing  false  ii^-  L  >p  ^//JL^^ 
,  not  cheating  by  personation  under  s.  419. — Reg.  v.^kaghoji  biN  I  ^^"^^jY^^^ 

R.  42.     [Couch,  C.J.,  and  Newiton,  J.^    Mar.  6,  1867.]  '  ^-^^^^^-^ylr^ 

Where  a  person  represented  a  girl  to  be  the  daughter  of  one  woman  when  she  was 
wit^n^U  knowledge  the  daughter  of  another  woman,  held  that  he  was  guilty  of  cheat- 
ing by  personation  under  s.  416  of  the  Penal,  and  that  it  was  unnecessary  to  bring^  in  s.  109 
relating  to  abetment. — Queen  v.  Dhanput  Ojhah,  7  W.  R.  51.  [Glover,  J.  April  5, 
1867.] 

Where  two  girls  were  brought  by  the  prisoners  on  speculation,  taken  to  a  foreign 
and  dbtant  district,  palmed  off  as  women  of  much  higher  caste  than  they  really  were,  and 
narrted  tb  tAro  Rajputs  after  receiving  the  usual  bonus,  htld  that  the  prisoners  could  not 
be  convicted  under  s.  373  of  the  Penal  Code,  but  of  trh^ti^y  and  false  personatjon  under 
ss.  415  an4  416.— Queen  v.  Dabee  Singh,  7  W.  R.  55 ;  3  Wyman^s  Kev.,  wv.,  and 
Crim.  Rep.  32.     [Kemp  and  Seton-Karr,  JJ»     April  8,  1867.]  ^  ^ 

,         Where  A  fhtended  to  register  a  deed,  but  was  too  ill  to  do  so,  and  B,  who  was  known|^^  (  ^^^ 

!to  A^  personated  A,  %nd  had  the  deed  registered  in  her  name,  it  was  held  that,  in  thel  V^  ^ 

yabseoce.of  anything  to  prove  that  it  was  intended  to  defraud  any  kK>dy,  A  was  not  guilty!  XJity  jCV>- 

•d  cKeattng  by  personation  under  s.  419  of  the  Penal  Code,  but  an  offence  under  s.  ggtsW  TJC^   /  '  ^  ^^  ^ 
th«p«j;r;.»r^»;rp^A/^fr  / viCr— ,f -rOfitf)      c  and  D,  who  abetted  A,  were  convicted  of  an  of-  '        '^^ 

fence  under  s.<^^f  the  said  Act. — In  re  Loothv  Bewa,  ii  W.  R.  24 ;  2  B.  L.  R.,  A.  €r. 
2$.    [Norman  and  Jackson,  J  J.     Mar.  31,  1861.] 

Wher&  the  accused  represented  to  the  prosecutor  that  a  girl  was  a  Brahmin,  and 
thereby  induced  him  to  part  with  his  money  in  consideration  of  the  marriage  of  the  girl 
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fo  his  brother,  when  the  girl  was  really  of  the  Sudra  caste,  it  was  held  that  he  was  guilty 
of  cUeatii^  by  false  personation  under  s.  416.— Queen  v.  Mohiu  Ch^nder  Sil,  16  W.  R. 
^42.     [Ainslie,  J.     Sep.  2,  187 1.]  . 

Where  the  accused  enlisted  in  the  police,  calling  himself^  Jat,  got  an  afrpointmcatf 
and  drew  pay  as  a  Government  servant,  whereas  he  was  in  reality  an  Ahir,  a  caste  whose 
enlistment  was  prohibited,  which  fact  was  well  known  to  the  accused,  held  that  the  Ma- 
gistrate rightly  held  that  the  offence  of  cheating  by  personatiojHiad  not  been  committed. 
Setnble,  that  the  accused  might  have  been  convicted  under  s.  i€2.— Emprbs^j^BuoD"" 

T  The  prisoner,  having  passed  himself  of!  as  a  police-officer,  ana  cht^ted^ several  til- 
lagers  out  of  money,  was  held  guilty  of  cheating  and  falsely  personating  a  public  servant— 
Queen  v.  Sadanund  Doss  alias  Sona  Biswas,  2  W.  R.  29.     [Kemp,  J.    Jan.«50, 18^.] 

A  falsely  rrpresented  himself  to  be  B  at  a  university  examination,  got  a  hafl-licket 
under  B's  name,  and  headed  and  signed  answer-papers  to  question^  with  P's  name.  Held 
that  A  committed  the  offences  otioigeryand  cheating  by  personation. — Queen-Empress 
V,  Appasami,  I.  L.  R.,  12  Mad.  151.     1  VrOilms,  U.J.,  and  Parker,  J.    Jart  ig,  1889.] 

To  constitute  the  offence  of  cheating  under  s.  415  of  the  Indian  Penal  Code,  the 
damage  or  harm  caused  or  likely  to  be  caused  to  the  person  deceived  in  mind,  body,  re- 
putation, or  property  must  be  the  necessary  consequence  of  the  aft  done  by  reason  of  the 
deceit  practised,  or  must  be  necessarily  likely  to  follow  therefrom.  Where,  therefore,  cer- 
tain  persons  were  charged  under  s.  419  of  the  Indian  Penal  Code,  one  with  personatinj^ 
another  person  before  a  Registrar,  and  the  others  with  abetting  such  personation,  and 

•  causing  the  Registrar  to  register  a  divorce,  under  the  provisions  of  Bengal  Act  I.  of  1876, 

•  with  the  wife  of  the  personated  person,  and  where  the  lower  Courts  convicted  the  accused 
under  that  section,  holding  that,  as  such  registrations  were  voluntary  and  a  source  of  gain 
to  the  Registrar,-  harm  was  caused  to  the  Registrar  in  mind  and  reputRtto%  by  apgistei- 
ing  false  divorces,  as  well  as  by  losing  his  fees  in  the  future  through  person%peing  less 
likely  to  avail  themselves  of  his  services,  and  that  therefore  an  offence  under  the  section 
had  been  committed.  Held  that  the  possibilities  contemplated  by  the  Icwipr  Courts  wcp 
too  remote ;  that  the  facts  did  nof  yunSlllute  an  Whence  under  the  section ;  and  that  the" 
conviction  must  therefore  be  set  aside. — Mojey  v.  Queen-Empress,  I.  L.  R.,  i7Cal.<fo6. 
[Norris  and  Macpherson,  J  J.     Mar.  18,  1890.] 

420.  Whoever  cheats  and  thereby  dishonestly  induces  the  person  dc- 

Cheating  and  dishonestly     ceived  to  deliver  any  property  to  any  person,  or  to 

inducing  a  delivery  of  proper-     make,  alter,  or  destroy  the  whole  or  aQ^.jilLltiii  il 

*y"  -    valuable  security,  or  any  thing  which  is  signed  or 


sealed,  and  which  is  capable  of  being  converted  into  a  valuable  secoritjr,  shall 
be  punished  with  imprisonment  of  either  description  for  a  term  which  IRaj  ex- 
tend to  seven  years,  and  shall  also  be  liable  to  fine. 

A  CONTRACTOR  in  the  Public  Works  Department,  who  was  charged  with  cheating  in 
respect  of  a  sum  of  money  which  he  received  on  account  for  work  which  it  was  alleged  he 
had  not  then  finished,  was  acquitted  on  the  evidence,  because  it  was  not  prov^  (I)  that 
there  was  a  false  pretence  made  use  of  by  accused ;  (2)  that  he  knew  he  was  making  u^ 
of  a  false  pretence,  or  that  he  intended  to  defraud ;  (3)  that  the  Public  Works  Department 
were  cfcceived  by  the  pretence  on  account  of  their  belief  in  its  truth;  and  (4)  that  the 
accused  received  the  money  with  the  intcntton  of  causing  wrongful  loss  to  the  Gorcm- 
ment. — Queen  v,  Kalipuddo  Poramanick,  23  W.  R.  43.  [Kemp  and^irch,  J  J.  Mar. 
2,  1865.] 

A  person  who  purchased  rice  from  a  famine-relief  officer  at  a  certain  rale  (16  aecrs 
to  the  rupee),  on  condition  that  he  should  sell  it  at  a  seer  the  rupee  less,  was  coavSctedof 
cjjeating  under  s.  420  of  the  Penal  Code,  because  he  did  not  sell  it  at  the  rate  agreed  on, 
but  at  12  seers  to  the  rupee.  Held  that,  qs  within  the  meaning  of  ss.  23  and  24  of  the 
Penal  Code  there  had  been  no  wrongful  gain  or  wrongful  loss  to  any  one,  no  oli^ncehad 
been  committed  under  s.  415  of  the  Penal  Code. — Queen  v.  Lal  Mahomed,"!22  W.  R.8a, 
[Couch,  C.J.,  and  Ainslie,  J.     Sep.  15,  1874.]  ' 
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Chap.  XVII.]  OFFENCES  AGAI^^^  PROPERTY,  [Secs.  4X-424.'  • 

.  —  .     .  Of  Fr^udulint  Deeds  and  Dispositions  of  Property. 


• 


421.  W^poy^fif^  ^ighnneatlv  or  fraudulently  removes,  conceals,  or  delivers  Presv.     Ma^. 
Dkhooestor  fraudulent  re*   ^P  ^^  P^^^^"^'  ^^  transfers  or  causes  to  be  fjans-orW^  of  ist 
moval  or  concealment  of  pro-    terred,  lo  any  person,  without  adequate  considera- J[^^^  *=**^* 
petty  to  prevent  distributi«in     lion,  any  property,  intending  thereby  to  prevent,*or  Warrant, 
amooff  creditors.         ^     ^     knowing  it  to  be  likely  that  he  will  thereby  prevent.  Bailable, 
the  iiatribiition  of  that  property  according  to  law  among  his  creditors  or  the  ^®*  ^^^' 

Editors^^f  any  other  person,  shall  be  punished,  with  imprisonment  of  either  de- 
iptlon  for  ^  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

j       422.»  Whoever  dishonestly  or  fraudulently  prevents  any  debt  or  demand  •     Ditto. 
I  Disbcfcestly  or  fraudulently    due  to  himself  or  to  any  Other  person  from  befng 
preventing  debt  Leing  jwail-     made  available  according  to  law  for  payment  of  his  • 

able  for  creditor^  debts  Or  the  debts  of  such  other  person  shall  be  ' 

punished  wiih  tmprisonment  of  either  description  for  a  term  which  may  extend 
10  two  years,  or  with  fine,  or  with  both. 

Whkrb  a  entered  into  an  agpreement  with  B  not  to  compromise  a  case  with  C.  be- 
caase  he  had  assigned  the  benefit  of  the  suit  to  B  as  a  security  for  the  due  payment  of 
some  monthly  instalments  of  money,  and  A,  notwithstanding,  did  afterwards  compromise 
the  suit  with  C,  it  was  held  that  A  could  not  be  convicted  under  s.  422  of  the  Penal  Code, 
unless  the  compromise  with  C  was  made  dishonestly  or  fraudulenty  towards  B. — In  the 
Matter  OF  NoBiN  Chunder  MUDDUCK,  22  W.  R.  46.  [Phcar  and  Morris,  JJ.  July  29,  * 
1874]  . 

•     428.  •Wtwevef  ■dbhwresrty'  or  fraudulently  signs,  executes,  or  becomes  a        Ditto. 

DishoD^  or  fraudulent  P^">'  ^^  ^">'  ^^^^  ^^  instrument  which  purports  to 
execution  of  dcec^of  transfer  transfer  or  Subject  to  any  charge,  any  property,  or  any 
gotaining  a  fftTse  sf^^^emgnt  interest  therein,  and  which  contains  any  false  state- 
Si^  ment  relating  to  the  consideration  for  such  transfer 
or  charge,  or  relating  to  the  person  or  persons  for  whose  use  or  benefit  it  is 
really  intended  to  operate,  shall  be  punished  with  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

424.  Whoever  dishonestly  or  fraudulently  conceals  or  removes  any  pro-       Ditto. 
Dishqpest  or  fraudulent  re-     perty  of  himself  Or  any  otl^sr  person,  or  dishonestly 
moval  or  concealment  of  pro-    or  fraudulently  assists  in  the  concealment  or  re- 
^^*  •  moval  thereof,  or  dishonestly  releases  any  demand 

or  claim  to  which  he  is  entitled,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

Where  a  Deputy  Magistrate,  considering  that  the  attachment  of  a  carriage  in  exe- 
cution of  a  decree  of  a  Civil  Court  was  illegal,  because  it  was  placed  in  the  custody  of  the 
judgmenf-debtor's  husband,  and  that  the  husband  had  acted  fraudulently  in  recovering  and 
concealing  the  wheels  and  axles  of  the  carriage  on  its  subsequent  distraint  for  arrears  of 
municipal  t^x,  convicted  him  of  an  offence  under  s.  424  of  the  Penal  Code,  the  cc^viction 
was  set  aside.  A  Deputy  Magistrate  has  90  authority  to  order  arrears  ojf  municipal  tax 
due  by  a  perso%to  be  paid  out  of  a  fine  levied  on  him. — Queen  v.  Broja  Kisore  Dutt, 
8  W.'R.  17.     [Jackson  and  Hobhouse,  JJ.     June  17,  1867.] 

iTo.sustain  a  charge  of  concealment  of  property  under  s.  424,'Hhere  must  be  evidence  • 

of  the  persons  intended  to  be  defrauded  by  such  concealment. — Queen  v   Ram   Dwaya, 
Panj.  Rec,  No.  16  of  1868. 

The  offence  which  s.  424  of  the  Penal  Code  contemplates  is  such  a  conceal menlfor 
removal  of  property  from  ^he  place  where  the  property  is  deposited  as  can  be  considered 
fraudulent,  yvhether  the  fraud  is  intended  to  be  practised  on  creditors  or  partners.     Case  , 
o/Kiamuddin  v.  Allah  Buksh  (15  W.  R.  51)  distinguished. — In  the  Matter  op  Gour 
Benode  DuiT,  21  W.  R.  10;  13  B.  L.  R.  3o8n.     [Markby  and  Birch,  ]J.     Dec. 4,  1873. J 
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^  •    •  •  •  ' 

In  matters  relating  to  the  grant  of  sanction  to  prosecute  under  s.^^^^^ 
Prodedurc^^ode  (Act  X.  of  1882),  a  Court  is  regarded  as  "  subordinate*TCTS8 
where  the  latter  is  the  Court  to  which  an  appeal  from  the  forme|y{£^[|2g2JiJLlkl^ 
application  for  such  sanction  must  be  made  to  such  superior  Court,  even  in  tko9e  parti- 
cular cases  in  which  an  appeal  lies  to  some  other  Court,  e.  g.,  to  ffie  High  Court.   A dccrae*- 
hol(^r  applied  to  the  First-class  Subordinate  Judge  for  sanction  to  prosecute  his  |d^- 
ment-debtor,  under  ss.  206  and  424  of  the  Penal  Code,  for  fraudulent  concealment  oCcectara 
moveable  property,  worth  about  Rs.  10,000  awarded  by  the  decr^.  ^his  applicatioii  wis 
rejected  by  the  Subordinate  J  udge.    The  District  Judge  declined  to  interfere,  on^be  gtotoi 
that,  the  decree  being  appealable  to  the  High  Court,  the  High  Court  alone  could  AealiiAii| 
the  application  under  s.  195  of  the  Criminal  Procedure  Code.     Held  t|iat,  thougli  tbil 
decree  in  the  present  instance  was  appealable  to  the  High  Court,  still,  a$  appeals  &iml 
4he  Court  of  the  First-class  Subordinate  Judge  ordinarily  lay  to  the  DistrictJCoittti  thel 
former  was  subordinate  to.  the  latter  Court  within  the  meaning  of  s.  195  of  the  Climiiul  I 
Procedure  Code. — In  re  Anant  Ramchandra   Lotlikar,  I.  L.  R.,  11  Bom.  438.  ^West| 
and  Birdvvood,  JJ.     Nov.  16,  1886  I  ^ 


\X)J^/^M^^ 


Of  Mischief.  ** 

>^Mryyt  W"^^  426.  Whoever,  with  intent  to  cause,  or  ^ijjjjijygjlhat  he  is  likely  to  caase, 

'    *  }.  M*   h'  f  wrongful  loss  or  j^"^^pc  to  the  public  or  to  any  per- 

^ai^—    --^  *-^"  *  son,,c^uses  riie  destruction  of  any  property,  or  any 

such  change  in  any  property,  or  intKesituation  thereof,  as  destroys  or  diminiabes 
^*1  ^    -its  value  or  utility,  or  affects  it  injuriously,  commits  **  mischief.'* 

\  Mr      ^^  •*        Explanation  /. — It  is  not  essential  to  the  offence  of  mischief  t^jat  the  c£- 

fender  should  intend  to  cause  loss  or  damage  {o^t^gg;2jm£^of  the  property  in- 
jured or  destroyed.  It  is  sufficient  if  he  intends  to  gause,  or  knowf  thgriie  is* 
likely  to  cause,  wrongful  loss  or  damage  to  anv  perlon  by  injiuing  any  ^h)p«rtf, 

r  whether  it  belongs  to  that  person  or  not.  -•  ••      ^ 

Explanation  2. — Mischief  may  be  committed  by  an  act  affecting  property 
belonging  to  the  person  who  commits  the  act,  or  to  that  person  and  odiefs 
jointly. 

Illustrations. 

(a.)  A  volun  tarily  burns  a  valuable  security  belonging  to  Z,  intending  to  cause  wrong- 
ful loss  to  Z.     A  has  committed  mischief. 

{b.)  A  introduces  water  into  ar/  i  ce-house  belonging  to  Z,  and  thus  causes  tfa^  ice  to 
melt,  intehding  wrongful  loss  to  Z.     A  has  committed  mischief. 

(f.)  A  voluntarily  throws  into  a  river  a  ring  belonging  to  Z,  with  the  inteHRoif  of 
thereby  causing  wrongful  loss  to  Z.     A  has  committed  mischief. 

{d.)  A,  knowing  that  his  effects  are  about  to  be  taken  in  execution  in  order  to  satWy 
a  debt  due  from  him  to  Z,  destroys  th  ose  effects,  with  the  intention  of  thereby  preventing 
Z  from  obtaining  satisfactio.!  of  the  d  ebt,  and  of  thus  causing  damage  to  Z.  A  has  com- 
mitted mischief. 

{e.)  A,  having  insured  a  ship,  voluntarily  causes  the  same  to  be  cast  away,  with  th^ 
intentioi^of  causing  damage  to  the  underwriters.    A  has  committed  mischief. 

(/.)  A  causes  a  ship  to  be  cast  away,  intending  thereby  to  cause  damage  to  2,  who 
has  lent  money  on  bottomry  on  the  ship.     A  has  committed  mischief.       ^ 

(g^  A,  having  joint  property  with  Z  in  a  horse,  shoots  the  hoi^;,  intending  thereby 
*   V  to  cause  wrongful  loss  fo  Z.     A  has  committed  mischief.  , 

{h.)  A  causes  cattle  to  enter  upon  a  field  belonging  to  Z,  intending  to  cause,  ftnd 
knowing  that  he  is  likely  to  cause,  damage  to  Z's  crop.     A  has  committed  mischief. 


y  Rulings.  ^       ♦   • 

.^Z'    ,         The  word  "  object  "ins.  295  of  the  Penal  C  jde  does  not  incl  ude  animate  objects. » A 
"IjuU  dedicated  and  set  at  large  at  the  sradha  of  a  Hindu   in  accord  ince  with  religious 
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•      •  • 

Where  such  an  animal  was 


ttsage  is  oot  an  ^'ob^t  '*  within  the  meaning  of  that  section 

killed  by  certain  Msmomedans  secretly  and  at  night  in  the  presence  of  none  b«t  Mitho 
medans  for  the  take  of  the  meat  and  value  of  the  skin,  held  that  no  offence  had  been 
committed,  undler  s.  2q«;.  Queen-Em  fir  ess  v.  Imam  Ali  (I.  L.  R.,  lo  All.  150)  followed. 
Heldt  further,  that  suet  a  Ifull  is  not  *'  moveable  property"  within  the  meaning  of  ss.  .378 
aod^D3,  or  "  property"  within  the  meaning  ofs.  4.2<  of  the  Penal  Code,  and  could  not 
tfi^Sore  be  the  subject  •f  theft,  criminal  misappropriation,  or  mischief.  The  fact  fhat 
such  a  bull  receives  s*me  attention  from  the  cowherd  of  the  persons  who  set  it  at  liberty, 
and^s  daily»fed  by  him  by  direction  of  his  employers,  and  is  not  used  for  breeding  pur- 
poses without  their  permission  being  asked,  is  not  inconsistent  with  a  total  surrender  by 
those  who  set  it  at  liberty  of  all  ^heir  rights  as  proprietors.  Queen- Empress  v.  Bandhu 
(1.  L.  R.,  8  All.' SO  followed.  Queen-Empress  v.  Nalla  (1.  L.  R.,  11  Mad.  145)  referred  to 
and  commuted  on.  For  the  purpose  of  construing  a  section  of  an  Act  and  ascertaining* 
the  intention  of  the  Legislature,  the  Report  of  the  Indian  Law  Commissioners  or  a  Select 
Commiltee  appointed  to  consider  a  Bill  may  be  referred  to.  Queen-Empress  v.  Kartick 
Chunder  Das  {\^L.  K.f  14  Cal.  721)  followed. — Romesh  Chunder  Sannv.\l  v.  Hiru 
MoNDAL,  I.  L.  R.,  17  Cal.  852.     [Norris  and  Macpherson,  J].  Mar.  27  &  April  15,  1890  ] 

ill     426.  tvhoever  commits  mischief  shall  be  punished  with  imprisonment  Any  Mag. 
iLiihinkhmenf  for  committing    of  Cither  dcscrlption  fof  a  term  which  may  extend  lo  yncog- 


/ymmishmenc lor  commuiin^      ^'  ^.— —  ~w..^..i —  —  ~ -^ ^- .. — j   ^ ^  ,^  c,,«»mftne 

"tmisditef.  three  months,  or  with  fine,  or  with  both.  BaiUb?".     ' 

Thk  prisoners  had  cleared  a  piece  of  Government  land,  cutting  down  without  per-  the"only  loss 
mission  and  appropriating  the  trees  thereon,  and  were  convicted  of  theft  under  s.  379,  and  or  damage 
of  mbchief  under  s.  425,  and  sentenced  the  first  prisoner  to  one  month's  imprisonment  caused  is  loss 
and  a  fine  of  Rs.  40,  and  the  second  prisoner  to  pay  a  fine  of  Rs   10.     Held  that  the  con-  or  damage  to 
victions  and^sentences  were  not  illegal,  as  the  mischief  preceded  the  theft,  which  could  not  a»private 
have  been  committed  till  the  trees  wcere  severed  from  the  ground. — Reg.  v.  Narayan  person. 
KRiSHti^  2  «om!  H.  C.  R.  392.     [Couch,  C.J.,  and  Newton,  J.    June  27,  1866.] 

Wh#re  a  person  levelled,  filled  up,  and  cultivated  a  watercourse  over  his  own  lands 
which  convey^water  to  the  land  of  the  prosecutor,  it  was  held  that  this  ^ct  was  mischief 
within  the  meaning^f  s.  425,  if  the  defendant  knew  that  the  prosecutor  was  entitled  to  the 
water,  and  that,  by  this  act,  his  right  would  be  obstructed.  The  authority  vested  in  the 
Criminal  Court  of  punishing  persons  for  acts  of  mischief  is  one  which  must  be  exercised 
with  great  caution,  and  it  must  be  very  clearj  before  conviction,  that  the  accused  has  brought 
himself  within  the  meaning  of  s.  425. — In  the  Matter  of  Ram  Golam  Singh,  6  W.  R. 
59;  Wyman's  Rev.,  Civ.,  and  Crim.  Rep.  47.     [Loch  and  Jackson,  JJ.     Aug.  27,  1866.]  ,.  -  ^' 


Stealing  property,  and  then  dest roy i n : 
theft  Sl^misCT>ief7"but  the  fact  that  the  ottc^ 
should ^e  considfred  in  awarding  punishment 
of  1866. 


~--^  - ^      -     ^  .^-^' arsJuiUflgoffi     ^ 

ut  the  fact  that  the  oftender  has  ijendered  the  property  irrecoverSoIe 


theft — not  two.J 
ROWN  V.  Hamir'X,  Pan].  Rec,  No.  37 


ithei 


A^ouRT-copviST  obtained  the  file  of  a  case  from  the  record-officer  by  pretending  that 
a  copy  of  the  decree  was  required.  He  afterwards  returned  the  file,  having  abstracted  and 
destroyed  aTeceipt  given  by  the  decree-holder  for  the  money  paid  by  the  defendant  in 
satisfaction  of  decree.  /^^Wthayi^ayjuilt^^nischi^ — Crown  v.  Tahui,  Ram,  Panj. 

S.  425  of  the  Penal  Code  supposes  that  the  destruction  was  caused  with  the  intention 
ft)  cause  wrongful  loss  or  damage,  and  does  not  apply  to  cases  of  mere  carelessness  ;  and 
s.  17,  Act  III.  of  1857,  supposes  the  mischief  (catile-trespass)  was  done  intentToi^Ily,  and 
not  by  negligence — In  re  Araz  Sirkar,  10  W.  R.  29.  [Loch  and  Glover,  JJ.  Aug.  21, 
1868.J 

To  constitute  the  offence  of  mischief  according  to  the  Penal  Code, the  act  done  must 
be  shown  to  have  c^uSed  destruction  of  some  property,  or  suchj^chan^e  in  the  property 
or  the  jAtuation  of  it  as  destroys  or  diminishes  its  value  or  utility,  or  affects  it  injuriously. 
The  Drobable  consequeniial  damage  to  otlier' property  would  not  of  itself  constitute  mis-^ 

A  RIGHT  of  fishery  was  in  dispute  between  the  zamindar  of  Bali  and  the  zamindar  of 
Mahar^jpur.     The  former  obtained  a  decree  declaring  the  fishery  to  be  his,  in  proceedings  , 
in  which  thS  latter  was  not  a  party.     Thereupon,  the  servants  ol  the  zamindar  of  Bali  re- 
mcAred  a  bamboo-bar  which  the  Maharajpur  people  had  erected  to  prevent  the  passage  ofi' 


^^ 


i 


y 
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fish.  For  this  removal  the  Bali  people  were  convicfted  of  mischief,  aV  fined.  Oo  a  re- 
ferem:e  to^he  High  Court,  it  was  held  that  the  conviction  could  n^^nd,  as  the  Maha- 
rajpur  zamindar  had  not  shown  that  he  was  legally  entitled  to  thej^herji  in  dispute,  and 
it  did  not  appear  that  the  defendants  were  acting  otherwise  than  dnder  a  oond-fide,  belief 
that  the  Maharajpur  people  were  encroaching  on  their  master's^ights.  In  so  removing^  a 
bar  which  interfered  with  those  rights,  it  could  not  be  said  that  they  acted  with-  intent  to 
cause,  or  knowing  it  to  be  likely  that  they  would  cause,  wrongftjl  loss  to  the  opposti^ 
party. — Queen  v.  Dbnoo  Bundhoo  Biswas,  12  W.  R.  i  ;  3  B.  L.  9-,  A.  Cr.,  17.  [Nor- 
man and  Jackson,  J  J.    June  i,  1869  ]  •  • 

The  defendants  Vvei-e  convicted  of  mischief  under  s.  427  of  the  Penal  CodeTor  j^raz* 
ing  their  cattle  upon  waste  lands  without  payment  of  certain  capitation-f*^  to  whtcfa  tiie 
prosecutor  was  entitled.  Held  that  there  was  no  evidence  that  the  defendants  caused 
"Ischief. — Pro.,  July  22,  1870,  5  Mad.  H.  C.  R.,  Ap.,  20.  • 

To  render  a  person  liable  under  s.  425  of  the  Penal  Code  for^ischief  in  cons^taeoce 
of  damage  done  by  cattle-trespass/  he  jnust  in  some  wav  have^Au^ed  the  cattle  to  CT^er 
the  prosecutor's  fields,  knowing  that  by  so  doing  he  is  likeiy  to  cause  ^mage.  Mm 
neglect  to  keep  the  cattle  from  straying  is  not  sufiicieot. — Forbes  (N^\J0R)  v.  Grish 
Chunder  Bhuttach.\rjee,  14  W.  R.  31 ;  6  B.  L.  R.,  Ap.,  3.  [Couch,  C.J .,^nd  Jackson, 
J.    Aug.  12,  1870.3 

The  accused  were  convicted  of  mischief.  The  facts  were  that,  whilst  the  accused 
were  employed  in  floating  timber  through  a  bridge,  some  of  the  logs  struck  against  the 
arch  of  the  bridge.  Held  that  the  conviction  was  bad. — Pro.,  Nov.  4,  1870,  5 'Mad. 
H.  C.  R.,  Ap.,  40. 

The  mere  fact  of  allowing  cattle  to  stray,  whereby  damage  is  caused  to  the  com- 
plainant, affords  no  evidence  to  support  a  conviction  on  the  charge  of  mischief. — Pro^ 
"ov.  10,  1871,  6  Mad.  H.  C.  R  ,  Ap.,  36.  «" 

Without  evidence  that^  the  accused  intended,  or  knew  that  he  wa^lik^y,  to»caas» 
wrongful  loss'or  damage  to  the  complainant,  the  offence  of  mischief  under  s.  4^  of  the 
Penal  Code  was  held  not  made  out. — FCashi  Nath  Ghose  v.  Dinobundhoo  Myteb,  16 
W.  R.  62.    [Kemp  and  Jackson,  JJ.     Dec.  2,  187 1.]  ^    •• 

A  CONVICTION  for  mischief  was  quashed  in  a  case  where  it  appeared  that  the  com- 
plainant had  formerly  destroyed  crop  belonging  to  the  accused,  and  the  latter,  instead  of 
complaining  at  once,  merely  bided  his  time, -and  then  took  the  complainant's  crop. — 
Mahomed  Foyaz  v.  Khan  Mahomed,  18  W.  Rl  10.  [Kemp and  Glover,  JJ.  June7, 1^873.] 

A  DOUBLE  sentence  for _thfift  and  mischlelJs  illegal  and  improper. — Bichuk  AnfiER  v. 
Auhuck  Bhoonea,'"6  W.  R.  5.    ^acTcsori  and  Cam  pbel  1 ,  J  J.    June"  1 8,  1873.] 

In  a  case  in  which  the  a^cusednvas  charged  with  having  cut  and  carried  away  bam- 
boos, the  right  to  which  was  dis{)uted,  it  was  held  that  he  could  not  be  convicted  ai  mis- 
chief under  s.  427  of  the  Penal  Code. — Shakur  Mamomed  v.  Chunder  Mohun  i^ivu, 
21  W.  R.  38.     [Kemp  and  Glover,  JJ.    Jan.  28,  1874.] 

Defendants  were  convicted  of  committing  mischief  under  the  following  circum- 
stances :  During  certain  seasons  of  the  year  they  received  water  through  a  certain  shiicc 
for  the  irrigation  of  their  lands.  At  another  season  the  sluice  was  closed,  and  the  water 
allowed  to  flow  to  the  lands  of  other  cultivators.  The  arrangement  was  prescribed  by 
the  Revenue  Authorities,  and  the  defendants  violated  it  by  opening  their  9{ui«e  dnrios 
the  seasons  prescribed  for  the  irrigation  of  the  lands  of  the  other  cultivators.  HM  ^ 
the  Hig]^  Court  that  the  conviction  could  not  be  sustained;  that  there  had  beenao^ 
struction  of  property,  or  diminution  in  the  value  or  utility  of  property,  by* defendants, 
within  the  definition  in  s.  425  of  the  P^nal  Code. — Pro.,  Nov.  12,  1874,  7  Mad.  H,  C.R-i 
Ap-.  39-  *#   m 

A  PERSON  commit% mischief  if  he  cuts  trees  on  land  which  he*claims,  bumf  ii^lach 
possession  after  an  execution -sale  has  been  legally  made  over  to  another  persop,  WitlNnt 
any  objection  or  formal  inte'rvehtio^n  on  his  part, — Sonai  Sardar  v.  BhuktaIi  SaM^AR, 
25 JA^.  R-  46.     [Kemp  and  Glover,  JJ.     May  12,  1876.] 

Where  an  accused  person  had,  at  the  instance  of  the  Magi^rate  who  had  come  across 
him  while  but  walking  one  morning,  been  placed  on  his  defence  fo.r  mischief,  an^  ««n- 
marily  tried  and  sentenced  to  two  months'  rigorous  imprisonment;  and  theMi^btnle- 
hadj  by  a  letter  to  the  Registrar  of  the  High  Couit,  furnished  the  explanation  that  thcac- 
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cused  had,  while  extending  a  garden,  ana  laying  the  foundation  of  a  house,  encroached  on* 
the  inner  slope  of  driver  embankment,  and  thereby  endangered  the  safety  of  the  wjjole 
station,  held,  firstjy,  that,  in  order  to  justify  a  conviction  for  the  offence  of  mtschief,  it 
must  appear  than  the  accused  person  had  done  a  particular  act  with  intent  to  cause,  or 
icnowing  it  lo  be  likely  to  <^use,  wrongful  loss ;  and  that,  as  the  house  and  garden  on  which 
the  accused  was  engaged  would  be  the  first  to  be  swept  away  in  th*?  event  of  the  dreaded 
breach  in  the  bund  ami  consequent  irruption  of  the  river,  such  guilty  knowledge  or  intent 
could  not  reasonably  be  inferred  on  his  part;  and,  secondly,  that  in  a  case  of  this  kind, 
whe^  Government  had  bAen  made  prosecutor,  but  no  complaint  had  been  offered  to  the 
Magistrate,  who  had  acted  on  his  own  impulse,  the  Magistrate  had  erred  seriously  in  deal- 
ing with  the  case  sumn>arily,  and  sentencing  off  the  accused  to  imprisonment. — In  the 
Mattkr  of  Pr^.^  Nath  Shaha  and  Romanath  Banerjee,  25  W.  R.  69.  [Jackson  and 
McDonell.  JJ.    June  6,  1876.] 

The  accused,  A,  C,  and  another,  members  of  the  Municipal  Committee  of  Jalapur, 
permit&d  a  tree  within  municipal  limits  to  be  cut  for  a  public  purpose  against  the  order 
of  the  Municipal  Comntittee  as  a  body.  Held  that  accused  had  not  committed  the  offence 
of  mtschief  as  defined  in  s.  425. — Amir  Chand  v.  Crown,  Panj.  Rec,  No.  9  of  1878. 

If  a  person  Alters  on  land  in  the  possession  of  another  in  the  exercise  of  a  bond-fide 
claim  of  right,  and  without  any  intention  to  intimidate,  insult,  or  annoy  such  other  person, 
or  to  commit  an  offence,  then,  though  he  may  have  no  right  to  the  land,  he  cannot  be 
convicted  of  criminal  trespass.  So  also,  if  a  person  deals  injuriously  with  property  in  the 
btmd'fidehoXiei  that  it  is  his  own,  he  cannot  be  convicted  of  mischief.  The  mere  assertion, 
however,  in  such  cases  of  a  claim  pf  right  is  not  in  itself  a  sufficient  answer  to  charges 
of  criminal  trespass  and  mischief.  It  is  the  duty  of  the  Criminal  Court  to  determine 
what  was  the  intention  of  the  alleged  offender  ;  and.  if  it  arrives  at  the  conclusion  that 
he  was  not  acting  in  the  exercise  of  a  bond-fide  claim  of  right,  then  it  cannot  refuse  to 
convict  the  <iffender  assuming  that  the  other  facts  are  established  which  constitute  the 
offence.  Where  a  person  committed  a  trespass  with  the  intention  of  committing  mischief, 
tfiereb^^mlhitting  criminal  trespass,  and  at  the  same  time  committed  mischief,  A^/rf 
that  £uch*t)erson  could  not,  under  cl.  3  of  s,  454  of  Act  X.  of  1872  (corresponding  with 
s.  235  of  Act  X.jjf  1882),  receive  a  punishment  more  severe  than  might  have  been  award- 
ed for  either  o(*such»offences.  The  provisions  of  that  law  do  not,  in  such  a  case,  prohibit 
the  Court  from  passing  sentence  in  respect  of  each  offence  established.— Empress  v.  Budh 
Singh,  I.  L.  R.,  2  Ail.  101.     [Turner,  J.     Jan.  24,  1879.] 

The  destruction  of  a  document  evidencing  an  agreement  void  for  immorality  may 
constitute  the  offenci  of  mischief  within  the  meaning  of  s.  426  of  the  Penal  Code. — Reg. 
V.  Vyapuri,  I.  L.  R.,  5  Mad.  401.     [Kernan  and  Muttusami  Ayyar.  JJ.     July  11,  1882.] 

The  owner  of  an  animal  who  buries  it  after  its  death  is  not  guilty  of  mischief  or  any 
other  offence,  although  he  does  so  with  the  express  object  of  preventing  the  Mahars  of  the 
village  from  taking  its  skin  according  to  the  custom  of  the  country. — Queen-Empress  v. 
GoviNDA  PUNJA,  I.  L.  R,  8  Bom.  295.  [West  and  Nanabhai  Haridas,  J  J.  Jan.  31,  1884.] 

Where  complainant  had,  for  the  purpose  of  removal,  placed  certain  goods  upon  a 
cart,  and  accused  came  and  unyoked  the  bullocks,  and  turned  the  goods  off  the  cart  on  to 
the  road,  and  complainant  thereupon  went  away  at  once,  leaving  them  there,  held  that, 
under  these  circumstances,  a  conviction  under  s.  341  of  the  Penal  Code  could  not  be  sus- 
tained; but  that  there  was  such  "  mischief"  as  to  bring  the  offence  within  s  425.  Held 
^so  that^.  425  does  not  necessarily  contemplate  damage  of  a  destructive  character.  It 
requires  merely  that  there  should  be  an  invasion  of  right  and  diminution  of  the  value  of 
one's  property,  oaused  by  that  invasion  of  right,  which  must  have  been  contemplated  by 
the  doer  of  il  when  he  did  it. — In  re  Jugge^hwar  Dass  :  Juggeshwar  Dass  v.  Kovlash 
Chunder  Ch^brjke,  I.  L.  R.,  12  Cal.  55.  [Garth,  C.J.,  and  Prinsep,  Wilson,  Field, 
and  (yKinealy,  JJ.     Sep.  4,  1885] 

TH|PUmage  contemplated  in  s.  425  of  the  Penal  Code  need  «ot  necessarily  consist 
in  the  infringement  of  an  existing,  present,  and  complete  right,  but  it  may  be  caused  by 
an  aft  done  now  with  the  intention  of  defeating  and  rendering  infructuous  a  right  about 
to  come  into  existence.  Any  person  who  contracts  to  purchase  property,  and  pays  ip  a 
portion  of  the  purchase-mcviey,  has  such  an  interest  in  that  property,  although  his  title  may 
not  be  complete,  or  his  right  final  and  conclusive,  that  the  destruction  of  such  property 
may  d(use  tb  him  wr6ngful  loss  or  damage  within  the  meaning  of  s.  425. — Dharma  Das 
Gaose  V,  Nusserudin,  I.  L.  R.,  12  Cal.  660.    [Wilson  and  Porter,  J  J.    April  14,  1886.] 


^ 


y 


[  439  J 


Digiti 


zed  by  Google 


• 


f 


Presy.  Maif. 

oc  Ma?,  oi  1st 
'  or  2nd  class. 

Uncojf. 

Warrant. 

Bailable. 

Comp.  when* 
•  the  only  loss 

or  dama(i;e 

caused  is  loss 

or  damage  to 

a  private 

person. 


»Secs.  4^7-4^9.]  OFFENCES  AG^NST  PROPERTY.  [CUAr.  XVI L 

0  1*1  SH  in  a  public  river  cannot  be  said  to  be  property  in  the  possession  of  the  person 
who  may  have  the  fishery  right,  and  the  infringement  of  the  right  is  ivt  the/l  under  s.  378 
of  the  Penal  Code.  The  accused  were  charged  with  uolawfuily  taking  fish  along  witk  some 
eleven  others  in  a  public  river,  the  right  ot  fishing  in  which  had  been  l^out  by  the  Go- 
vernment to  the  complainant,  and  the  lower  Court,  amongst  other  offences,  conncted^Km 
of  iheft,  criminal  misappropriation,  mischief,  criminal  tresp&s,  and  unlawful  asMfliU/. 
He^d  that  the  conviction  was  wrong,  and  that  no  offence  had  been  committed.— BttACUlUM 
Dome  v.  Abar  Dome,  I.  L.  R.,  15  Cal.  383.     [Norris  and  Ghoft,  J  J.    Jan.  24,  1888.] 

An  accused  person  was  convicted  under  s.  457  of  the  Penal  Code  of  house-bretttos 
by  night  )n  order  to  commit  an  offence  (mischief  and  assault),  and  also  under  «s.  4J$aBa 
352  for  the  offences  of  mischief  and  assault,  and  punished  separateljr^or  each-fljfag^ 
These  offences  formed  parts  of  one  transaction.  Held  that  the  sentencfe  ^^  ^ftfi^ 
,  QueeN'Empress  v.  Nirichan,  I.  L.  R.,  12  Mad.  36.  [Kernan  and  \iuttusanv  Ayjrar, )}. 
April  17,  1888.]  ^ 

P  M  was  convicted  by  a  Magistrate  under  s.  4 25  of  the  Penal  Code  on  a  ctarge  ol 
mischief  by  tearingog^prqiuissQJXJPP^e  for  ^s.  20.  Held  that  fhe  offence  chafed  fcU 
under  s.  477  ot  th^Tenal  Code,  and  was  therefore  triable  by  a  Sessions  Court  ooly.— 
MABtiRAi,  /»  h,  I.  L.  R.,  12  Mad.  54.     [Wilkinson  and  Shephard,  JJ.  "S^.  11,  188B.] 

427.  Whoever  commits  mischief,  and  thereby  causes  loss  or  damage  to 

Committing  m:schief,  and    ^^^  amount  of  fifty  rupees  or  upwards,  shall  bepw- 

thereby  causinsT  damige  to     ished  with  imprisonment  of  either  descriptfon  for  a 

the  amount  of  fifty  rupees.        term  which  may  extend  to  two  years,  or  with  fine,  or 

with  both. 


Presy,  Majf. 
or  Mag.  of  1st 
or  2nd  class. 
Cognizable. 
Warrant. 
Bailable. 
Not  comp. 

Ct.  of  Ses., 
Presv.  Mag., 
or  Nlag.  ot  1st 
or  3nd  class. 
Cognizable. 
Warrant. 
Bailable. 
Not  comp. 


HousE*TRESt>ASS  and  mischief  not  being  separate  offences,  but  being  ic^rluded  to  the 
graver  offence  of  being  members  of  an  unlawful  assembly  armed  with  deadly  weaMBS,  no 
separate  convictions  and  sentences  were  deemed  to  be  requisite.— QVee»  9.  aGMtO^f 
Napit,  3  W.  R.  54.     [Kemp  and  Seton-Karr,  JJ.     July  15,  1863.]  ^* 

The  defendants  were  convicted  of  mischief  under  s.  427  of  the  Penal  Code  for  glaz- 
ing their  cattle  upon  waste  lands  without  payment  of  csrtain  capitatpon-tlbs  to  which  the 
prosecutor  was  entitled.  Held  that  there  was  no  evidence  that  the  defendants  caused  mis- 
chief.— Pro.,  July  23,  1870,  5  Mad.  H.  C.  R.,  Ap.,  29. 

The  mere  fact  of  allowing  cattle  to  stray,  whereby  damaj^e  is  caused  to  the  complain- 
ant, affords  no  evidence  to  support  a  conviction  on  the  charge  of  mischief. — Pro.,  Nov 
10,  1871,  6  Mad.  H.  C.  R.,  Ap.,  37. 

428.  Whoever  commits, mischief  by  killing,  poisoning,  il(^mung,  or  ren- 

Mischief  by  killing  or  maim-    Bering  useless,  any  animal  or  animals  of  the  \faliic  of 

ing  any  animal  of  the  value  of    ten  rupees  or  upwards,  shall  be  punished  wit|uvipri- 

tco  rupees.  sonment  of  either  description  for  a  term  whicliiBay 

extend  to  two  years,  or  with  fine,  or  with  both. 


fbv 

ing  cattle,  Sic  or  any  animal 
of  the  value  of  fifty  rupees. 


429.  Whoever  commits  mischief  by  killing,  poisoning,  maiming,Ofren- 
Mischiefby  killing  or  maim-  dering  useless,  any  elephant,  camel,  horse,  male, 
buffalo,  bull,  cow,  or  ox,  whatever  may  be*thevaloc 
thereof,  or  any  other  animal  of  the  value  of  fifty  ru- 
pees (ft  upwards,  shall  be  punished  with  imprisonment  of  either  de^criptioii  for 
a  term  which  may  extend  to  five  years,*or  with  fine,  or  with  bo^. 

Separate  convictions  and  sentences  under  ss.  429  and  379,»and  under  ss.  457  and 
380  of  the  Penal  Code,*were  set  aside,  and  the  convictions  under  s.  429,  in  the  former  case, 
and  under  s.  457  in  the  latter,  allowed  to  stand. — Queen  v.  Sahrab,  8  W.  R»  31.^ 
[Jackson  and  Hobhouse,  JJ.     July  i,  1867.] 

A  BULL  dedicated  to  an  idol,  and  allowed  to  roam  at  larg^is  not /era  ^5ii,.and  tlicre- 
fore  res  nullius,  but  prinid  facie,  the  trustee  of  the  temple,  where  the  idol  is  worsMpfod. 
has  the  rights  and  liabilities  attaching  to  its  ownership.— Quben^ Em press*v.  ^fyx*,  I. 
L.  R.,  II  Mad.  145.     [Muttusami  Ayyar  and  Brandt,  J  J.     Sep.  13,  1887.] 
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Chaf.  XVII.]         OFFENCES  AGAIi^ST^fROPERTY.  [SeCs.  43p-43^'  '    >  " 

480.  Wboevercommitsmiscnief  by  doing  any  act  which  causes,  or  whictf  cl  6fSes., 
UifldMf  by  injury  to  works    *>«  ^^^ows  to  be  likely  to  cause,  a  diminutigp  of  Hhe  ll^'^^\ 
X ^  ■?— v^  ^ b^^rongf uiiy    suDplv  of  water  for  agricultural  purposes,  or  lor  tood  or  an/class. 
"^  drink  for  human  beings,  or  tor  animals  which  are  < 


^    or  drink  for  human  beings,  or  tor  animals  which  are  Co^izable. 
mafmiy^  or  for  cleanliness,  or  for  carrying  on  any  manufacture,  shall  be  pun-  o^m"??^ 
HM  iriih  iinprisonni^nt  of  either  description  for  a  term  which  may  extend  to  NoUomp. 
live  years,  or  with  fine,  or  with  both. 

•  -  • 
./i^Sfr*  ^  ^^  majority  of  a  Fall  Bench  (Innes,  J.,  dissenting)  that  it  is  not  part  of  the 
ddjiide*  of  the^ence  of  causing  a  diminution  of  water-supply  for  agricultural  purposes 
tlqt  lift^act  of  the  accused  should  be  a  mere  wanton  act  of  waste.  It  is  sufficient  that  the 
act »dbfte  without  any  show  of  right.— Ram akrishnaChetti  v.  Pal.\nyai^di  Kudambar, 
I.  U  R^  I  Mad.  262.  [Morgan,  C.J.,  and  Holloway,  Innes,  Kernan,  and  Kindersley,  11. 
Nov.  ^1876.] 

WuBRE,  upon  the  evidence,  it  appeared  that  the  complainant  was  the  exclusive  • 
vmm  ci  a  w^tei«course,  and  that  the  accused  had  no  sort  of  right  to  assert  any  claim  to 
it,  tba  cagising  of  ^diminution  of  the  supply  of  water  by  the  accused,  even  though  in  the 
atwirt»o  of  a  ri^ht,  was  held  to  be  only  an  additional  wrong,  and  to  constitute  mischief 
witwii  the  meamng  of  s.  430  of  the  Penal  Code.  Ram  Krishna  Cheiti  v.  Palanyandi 
/Ckdmmhar  (I.  f..  R.,  i  Mad.  262)  followed.— Queen-Empress  v,  Jaggannath  Bhikaji 
Bajive.  I.  L.  R.,  10  Bom.  183.    [Birdwood  an*  Wedderburn,  JJ.    Oct.  29,  1885.] 

481.  Whoever  commits  mischief  by  doing  any  act  which  renders,  or  .Ditto. 
Mischief  by  injury  to  public    which  he  knows  to  be  likely  to  render,  any  public 

To»i,hn^gefoT  river.  road,  bridge^ navigable  river,  or  navigable  channel,  * 

ttatoii^  or  artificial,  impassable  or  less  safe  for  travelling  or  conveying  proper- 
ty, d^alLbe  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  five  years,  or  with  fine,  or  with  both. 

482.  Whoever  Commits  mischief  by  doing  any  act  which  causes,  or  which     Ditto. 
MiscWefbycausinginunda-    ^«  J^^o^s  to  be  likely  to  cause,  an  inundation  or  an 

tk»  •r  obstmction  to  public  obstruction  to  any  public  drainage  attended  with  in- 
MMipe  attended  with  da-  jury  Or  damage,  shall  be  punished  with  imprison- 
''**'•  ment  of  either  description  for  a  term  which  may  ex- 

tend to  five  years,  or  with  fine,  or  with  both. 


Whoever  commits  mischief  by  destroying  ot  moving  any  light-house  ct  of  Ses. 
m>^^l^  by  destroying  or    ^^  ^'^^^  ^^^^^  °sed  as  a  sea-mark,  or  any  sea-mark  Cognizable. 
i«m^or  rendering  less  use-    Or  buoy  or  Other  thing  placed  as  a  guide  for  naviga-  B^^JlJbii^ 
hrt,  a  %ht-hou8e  or  lea-mark,    jofg,  or  by  any  act  which  renders  any  such  light-house,  Not  comp. 
sea>siark,  buoy,  or  other  such,  thing  as  aforesaid  less  useful  as  a  guide  for  na- 
vigators, shall  be  punished  with  imprisonment  of  either  description  for  a  term 
whidi  nyiy^extend  to  seven  years,  or  with  fine,  or  with  both. 

484.  Whoever  commits  mischief  by  destroying  or  moving  any  land-mark  Presy.  Mag. 
Mischifef  b\  destroying  or    ^^ed  by  the  authority  of  a  public  servant,  or  4>y  any  or  M*fir-^i»t 
mwring,  &c.,  a  land;mark  fix-    act  which  rctiders  such  laiid-mark  less  useful  as  such,  uncog. 
ed  by  public  auAority.  shall  be  punished  with  imprisonment  of  either  de.  Warrant, 

scripfion  for  a  term'which  may  extend  to  one  year,  or  witl^  fine,  or  with  both.  ^***'|^'  • 

486.  Whoever  commits  mischief  by  fire  or  any  explosive  substance,  in-  Ct  of  Ses. 

II-  ^  r  u  c            I   •  tending  to  cause,  or  knowing  it  to  be  likely  that  *e  Cognizable. 

MBcmef  by  fire  or  explosi^        ...  ^,°    ,  , °     ^^„  ^^^^^,t„  ♦^  ♦u^  Warrant   • 

substance  with  intent  to  cause  Will  thereby  cause,  damage  to  any  property  to  the  Bailable. 

damage  to  •amount  *f  one  amount  of  One  hundred   rupees  or  upwards,  **  or  Not  comp. 

iiundred  rupees.  (where  the  property  is  agricultural  produce)  ten  rupees 

^  IP.&S7.1 
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Secs.  ^36-438.3         OFFENCES  AGAIIiST  PROPERTY. 


[Chap.  XVII. 


Ct.  5(  Ses. 
Cognizable. 
Warrant. 
Not  bailable. 
Not  corop. 


Ditto. 


«r  upwards,"*  shall  be  punished  with  impritenment  of  either  descriptioa  for  a 
term  whjfh  may  extend  to  seven  years,  and  shall  also  be  liablb  to  fine. 

Every  person,  whether  within  or  without  the  Presidency-towns,  ai^re  of  the  com-' 
mission  of,  or  of  the  intention  of  any  other  person  to  commit,  a^  offence  punisKaUe  owier 
s.  435  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate  or 
police-officer  of  such  commission  or  intention. — Crim.  Pro.  Co4e^(Act  X.  of  i&^,  t*  44. 

486.  Whoever  commits  mischief  by  fire  or  any  fixplosive  sul)Stancerin- 
Mischief  by  fire  or  explo-    tending  to  cause,  Or  knowing  it  to  be  likely  tbct  be 

sive  substance  with  intent  to    will  thereby  cause,  the  destruction  of  jany  bid&ig  ' 
destroy  a  house,  &c.  which  IS  Ordinarily  used  as  a  place  ofworsh^orl 

as  a  human  dwelling,  or  as  a  place  for  the  custody  of  property,  sluttl  be  p«n-1 
ished  with  transportation  for  life,  or  with  imprisonment  of  either  descriptftm  for  - 
a  term  which  may  extend  to  ten  years,  and  shall  also  be  li&ble  t^  fine. 

Every  person,  whether  within  or  without  the  Presidency-towns,  aVaac  of  the  com- 
mission of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable  un- 
der s.  436  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate 
or  police-officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (Ad  X.  of  1883),  s.  44- 

In  a  case  6f  mischief  by  6re  with  intent  to  cause  the  destruction  of  a  dwelling-boue, 
the  charge  should  lay  the  intent  as  an  intent  to  cause  the  destruction,  not  of  alxratesiiD-^ 
'  ',  but  of  a  house  used  as  a  human  dwelling. — Queen  v.  Durbaroo  Polib,  8  W^R.  30. 
dbhouse,  J.    June  29,  1867.] 

Held  by  Glover,  J.,  that  incendiarism  having,  on  several  occasions,  Axurredin  a 
village,  produced  by  a  baU  of  rag  with  a  piece  of  burning  charcoal  within  it^aad  (|^  prjir 
soner  one  evening  being  discovered  to  have  a  ball  of  that  description  concea]j!d  la  his 
dhoti,  which  contained  burning  charcoal,  he  is,  under  s.  51 1,  guilty  of  an  attempt  to  com- 
mit mischief  by  fire.  The  possession  of  the  instrument  to  commit  miso^ef  by  fire,  and 
the  going  about  of  the  person  with  it,  are  sufficient  to  raisea  presum^ion  that  he  mteiid- 
ed  to  commit  the  act^  and  had  already  begun  to  move  towards  the  execution.  These  bets  ^ 
are  sufficient  to  constitute  an  attempt.  Held  by  Mitter,  J.,  that  the  possesstoa  of  a  fire- 
ball and  moving  abbut  with  it  cannot  support  a  conviction  under  ss.  436  and  511.  These 
facts  are  not  sufficiently  indicative  of  an  intention  to  destroy  a  building  used  for  baian 
dwelling.  To  constitute  an  offence  under  s.  511,  it  is  not  only  necessary  that  the  prboaer 
should  have  done  an  overt  act  towards  the  commission  of  the  offence,  but  that  the  act  it- 
self should  have  been  done  in  the  attempt  to  commit  it. — Queen  v.  Doyal  Bawki,  3  B. 
L.  R.,  A.  Cr.,  55.    [Glover  jind  Matter,  J  J.    Sep.  1,  1869.]  ^ 

487.  Whoever  conamits  mischief  to  any  decked  vessel,  or  any  ve^Mt  tf  a 
\n'  w  t    %u  '  *    *  *  J       burden  of  twenty  tons  or  upwards,  iotending  to  de- 

stroy^Sr  makTunSf^^^^  ^troy  or  render  unsafe,  or  knowing  it  to  be  likely 

ed  vessel  or  one  of  20  tons    that  he  will  thereby  destroy  or  render  unsafe,  that 
^'^^"'  vessel,  shall  be  punished  with  imprisonineiit  of 

either  description  for  a  term  which  may  extend  to  ten  years,  and  sfaaH  altab( 
liable  to  fine. 


® 


Ditto. 


488.  Whoever  commits,  or  attenrpts  to  commit,  by  fire  or  any  explosive 
substance,  such  mischief  as  is  descrifefed  In  the  last 
preceding  section,  shall  be  pimi^hed  with  trassporta- 
lion  for  life,  or  with  imprisonment  of  either  d«crip- 
tion  for  a  term  which  may  extend  to  ten  yearsi  and 
shall  also  be  liable  to  fine. 


Punishn:ent  for  mischief 
described  in  section  43;^  com- 
mitted by  fire  or  explcsive 
substance. 


The  words  quoted  have  been  inserted  by  A€l  VI 11.  of  1683,  s.  10. 


[  442  .] 
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Char.  XVII.]  OFFENCES  AGAINST  PROPERTY.  [Secs.  439-441.         -•  ^  • 

).  Whoever  intentionally  *uds  any  vessel  aground  or  ashore,  intendiugCt,  of  Ses. 
^  for  in\e«tional.     ^^  ^^?."?^^  ^^^^^  ^^  ^^y  V^^^rty  contained  therein,  ^^f^^^ 
^  vessel  aground  or    Or  to  dishonestly  misappropriate  any  such  property,  n<S  Suable. 
iML  ite^  "*"* '°  <5pmmit    or  with  intent  that  such  theft  or  misappropriation  of  Not  comp. 
tTZ*  '       property  may  be  committed,  shall  be  punished  with 

H^^iaonment  of  either  description  for  a  term  which  may  extend  to  ten  y^ars, 
and  aiiaU  also  be  liaBle  to  fine. 

4^0.  Whoever  commits  mischief,  having  made  preparation  for  causing  to       tMtto. 
committed  after    ^^Y  Person  death,  or  hurt,  or  wrongful  restraint,  or 
I  made  for  causing    feat  of  death,  or  of  hurt,  or  of  wrongful  restraint,  shall 
I  or  hurt.  5g  punished  with  imprisonment  of  either  description 

I  for  ft^erm  which  may  extend  to  fivt  years,  and  shall  also  be  liable  to  fine. 

} 

Of  Criminal  Trespass. 

^y  }     441.  Whoever  enters^ into  or  upon  property  in  the  possessiqn  of  another 

Oimioal  trespass  ^*^^  intent  to  commit  an  offence,  or  to  intimidate,     ^  C^x*-^ 

insult,  or  annoy  any  person,  in  possession  of  such  pro-  ^P 

J  P®ffy»  or,  having  lawfully  entered  into  or  upon  such  property,  unlawfully  i^-  * 

C-^m^lfiJbere  with  intent  thereby  to  intimidate,  insult,  or  annoy  any  such  person, 

or  with  intent  to  commit  an  offence,  is  said  to  commit '' criminal  trespass."     ^  ^     y 

In  this  section  the  word  "  offence  "  has  the  same  meaning  when  the  thing  punishable 
nnfe"  the  9^>ecial  or  local  law  is  punishable  under  such  law  with  imprisonment  for  a  term  * 
/tf  sfagmont^s  09  upwards,  whether  with  or  without  fine. — S.  40,  Penal  Code. 

A  BCRSON  who  forcibly  enters  upon  property  in  the  possession  of  another,  and  erects  a  ^ 
bsBdiiiffr  thereon,  or  does  any  other  act  with  intent  to  annoy  the  person  so  in  possession, 
is  gttilty  of  ci^iftiin^lf  trespass  within  the  meaning  of  s.  441  of  the  Penal  Code  without  refer- 
eaoe  to  the  question  in  whom  the  title  to  the  land  may  ultimately  be  found.-^QuEEN  v. 
Ram  Dyal  Mundle,  7  W.  R.  28.     [Kemp  and  Markby,  JJ.     Feb.  4,  1867.] 

In  order  to  convict  of  criminal  trespass  under  s.  441  of  the  Penal  Code,  it  mustjbe    _, 
^ved  that  the  property  was  in  the  possession  of  the  prosecutor,  and  that  the  entry  was  ,  ^  ' 

fflSSLwithJntent  to  "  commit  an  offence,  ijr  to  intimidate,  iasuit,.or  annoy  any  person  in  f. 

possession  of  the  property.''— -/w  re  Kalinath  Nag  Chowdhry,  9  W.  R.  i.  [Kemp  and 
Mitter.JJ.   Dec.  21,  1867. J 

Where  the  accused  secretly  entered  an  exhibition-building  without  having  purchased  K^' 
a  ticket,  and  was  there  apprehended,  it  was  held  that  such  act  did  not  amount  to  the  of- 
fedbc^  cheating  under  s.  415  of  the  Penal  Code.  Such  entry,  when  unaccompanied  by 
a«y  of  the  intents  specified  in  s.  441  of  the  Penal  Code,  does  not  amount  to  criminal  tres- 
p4i«ior  any  other  offence.— Reg.  v.  Mehervanji  Bajanji,  6  Bom.  H.  C.  R.  6.  [Tucker 
and  Warderr,  JJ.     Feb.  1 1 ,  1869.] 

Held  by  Jackson,  J.  (setting  aside  the  order  of  the  Magistrate,  Markby,  J.,  dissent- 
ii%),  that  a  Magistrate  ought  not  to  decline  to  go  into  a  case  of  criminal  trespass  under 
«.  441  oTthe  Penal  Code,  because  the  complainant  did  not  make  out  his  title  to  the  land ; 
theofleoce  may  be  committed  in  respect  of  property  in  a  person's  possession,  even  though 
sach  possesion  may  not  have  originated  in  right. — Queen  v.  Surwan  Singh,  41  W.  R. 
n.    [Jackson  and  Markby,  JJ.     Feb.  17,  1869.] 

bJ  *  essg^lHial  to  a  conviction  foi^criniinal  trespass  under  s.  441  of  the  Penal  Code 
tba^there  should  be  the  intent  to  commit^an  olfence,  or  to  intimidate,  insult,  or  annoy  arty 
person*— Queen  v.  Chooramoni  Sant,  14  W.  R.  25.  [Jackson  ifnd  Mitter,  JJ.  July  30, 
1870.] 

The  accused  were  convicted  of  criminal  trespass  under  s.  441  of  the  Penal  Code  for 
driving  their  carts  across^n  open  green  in  violation  of  an  order  issued  by  the  Munii^al 
Commissioners.    Held  that  there  was  nothing  to  show  that  the  Municipal  Commissioners  x/ 
had  a&thonty  to  isstft  such  an  order,  and  that  the  breach  of  it  was  not  criminally  punish*  . 
aWe.— Pro.,  Oct.  28,  1870,  5  Mad.  H.  C.  R.,  Ap.,  38. 
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Sec.  4+2.]  [OFFENCES  AGAINST  PROPERTY  [Ch^p.  XVII. 

•  •  • 

^  •  «  ACCUSED  was  ejmanot  complainant's  family,  ^ompliinaat  obtained  a  deotfoeWttng 
aside  an  alienation  made  by  accused.  In  execution,  complainant  obtaii^  possession  from 
the  sflienec*  The  accused  entered  on  this  land.  Held  that  he  had  not  commVttod  the  of- 
fence of  criminal  trespass. — Pro.,  Feb.  lo,  1871,  6  Mad.  H.  C.  R.,  Ap.,  15^ 

An  intention  to  intimidate,  insult,  or  annoy  any  person  i^n  possession  of  a  house, 
does  not  mean  to  insult  or  annoy  any  person  in  constructive,  but  in  actual,  possession  of 
thejMremises. — IshurChundbrKurmokarv.Sebtul  Dass  Mitter»  17  W.  R.47;  8  B. 
L.  R.,  Ap.,  62.     [Couch,  C.J.,  and  Ainslie,  J.    April  6, 1872.]     *" 

^  To  bring  an  act  of  trespass  within  the  meaning  of  the  Pen&l  Code,  s.  44^,  the  evtry 

upon  the  land  must  be  with  the  intent  to  annoy,  which  means  vtith  the  purpose  ff  annoy- 
ing the  person  in  possession. — In  the  Matter  of  Shib  N.ath  Banbrjeb,  24  W.  R.  58. 
[Phear  and  Lawford,  JJ.    Oct.  i,  1875.]  '  ' 

A  person  plying  a  boat  for  hire  at  a  distance  of  three  miles  from  a  publir  ferry  can- 
not be  said,  with  reference  to  such  ferry,  to  commit  "  criminal  trespass  "  within  th^mean- 
ing  of  that  term  in  s.  441  of  the  Penal  Code.  If,  when  directed  by  the  order  of  sTpublic 
servant,  duly  promulgated  to  him,  to  abstain  from  plying  a  boat  fof  hire  a^  or  In  the  im- 
mediate vicinity  of  a  public  ferry,  a  person  disobeys  such  direction,  he  renders  himself  liable 
to  punishment  under  the  Penal  Code. — M  uthra  r.  Jawahir,  I.  L.  R.,  i  Alt.  5*7.  [Spaokie. 
J.     Dec.  IS,  1877.] 

Bt^A  £ktrv  into  a  local  fund  market  with  intent  to  evade  payment  of  market  dues  is  not 
criminal  trespass.*— Reg.  v.  Varthappa,  I.  L.  R.,  5  Mad.  382.  ("Muttusami  Ayyar  and 
Tarrant,  JJ.    Aug.  29,  1882.] 

When  a  stranger,  uninvited  and  without  any  right  to  be  there,  effects  an  entry  in  the 
^  middle  of  the  night  into  the  sleeping  apartment  of  a  woman,  a  member  of  a  respectable 

*  household,  and,  when  an  attempt  is  made  to  capture  him,  uses  great  violence  in  hiseftorts 

•  to  make  good  his  escape,  a  Court  should  presume  that  the  entry. was  made  whh  an  intent 
such  as  is  provided  for  by  s.  441  of  the  Penal  Code.  An  accused  person  in  tne  middle  of 
the  night  effected  an  entry  into  a  house.occupied  by  two  widows,  membeA  of  ^.  resp«ctab)r 
family.  On  an  alarm  being  given,  and  an  attempt  made  to  capture  him,  he  maoe  use  of 
great  violence,  and  effected  his  escape.  Upon  these  facts  he  was  charged  with  offences  under 
ss.  456  and  323  of  the  Penal  Code.  The  defence  set  up  was  an  alibi^  w)|ich'^as  disbelieved 
by  both  the  lower  Courts.  Neither  Court  found  specifically  what  was  the  intention  with 
which  the  accused  entered  the  house,  but  it  was  suggested  that  it  was  probably  for  the  pur- 
pose of  prosecuting  an  intrigue  with  one  of  the  women.  There  was  no  evidence  that  he  had 
been  invited  by  her  to  go  there.  The  lower  Courts  convicted  the  accused  under  s.  456.  It 
was  contended  that,  as  the  prosecution  had  failed  to  prove  that  the  entry  was  made  with 
intent  to  commit  any  offence,  the  conviction  was  illegal.  Held  that,  under  the  circum- 
stances of  the  case,  the  Court  ought  to  presume  that  the  entry  was  effected  with  such  intent 
as  is  provided  for  by  s.  441,  and  th^t  the  conviction  should  be  upheld. — In  re  Koilash 
Chandra  Chakrabarty:  Koilash  Chandra  Chakrabartv  v.  The  Queen- Empress,  I. 
L.  R.,  i6  Cal.  657.    [Prinsep  and  Hill,  JJ.     May  20,  1889.]     " 

442.  Whoever  commits  criminal  trespass  by  entering  into  or  remaining 
u  in  any  building,  tent,  or  vessel  used  as  a  human  dwell- 

ouse-     pass.  .^^^  ^^  ^^^  building  used  as  a  place  for  worship^  or 

as  a  place  for  the  custody  of  property,  is  said  to  commit  '*  house-trespass." 

yi^  Ex^lanatiQ». — The  Introduction  of  any  part  of  the  criminal  trespasser': 
L-'^'iXKiy  is  entering  sufficient  to  constitute  house-trespass. 
^  • 

Prisoner  was  convicted  of  house-break iffg,  his  object  being  to  have  sexual  inter- 
course with  complainant's  wife.  Held  conviction  \;alid.— Pro..  Feb.  26,  i#75,  8  Mad.  Hj 
C.  R.,Ap.,6.  . 

Where  a  person  &tered  into  a  havalat  with  intent  to  convey  or  attempt  to'coovey 
food  to  an  under-  trial  prisoner,  such  act  on  his  part  did  not  amount  to  house-trespass  with- 
in the  meaning  of  s.  442  of  the  Penal  Code,  and  it  was  not  an  act  punishable  under  s.45 
of  fcie  Prisons  Act.  Per  Spankie,  J.,  contra.  Per  Stuart,  C.  J.,  that  the  fact  that  such  jper- 
son  had  been  tried  for  house-trespass  and  acquitted  was  no  bar  to  his  being  tried  sobse* 
.  quently  for  an  offence  under  s.  45  of  the  f^isons  Act.— Empress  v.^.alai,  1.  i..  R.t  a  AIL 
301.     [Stuart,  C.J.,  and  Spankie  and  Oldlield,  JJ.     May  16,  1879.] 

[     444     ]  •  • 
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Chap.  XVII.]  OFFENCES  AGAhNST  PROPERTY.  [Secs.  443-445*   y^  *' 

XccustD,  With  intent  to  commit  tMt  entered  at  night  a  dalan  or  entrance-h^,  suv  ^  ^      . 
roanded  by  a  wall  yi  which  there  were  two  door-ways,  but  without  doors,  which  was  usgd 
for  tliB  Cttstbdy  of  property.    Held  that  the  dalan  was  a  building  within  the  iHeaningoT' 
ss-jBoano  44^^and~tRat  a  conviction  under  s.  457  was  therefore  maintainable. — Dad  v. 
Ckown,  Panj.  Rec,  No.  10  of  1879. 

A  COURT-YARD  consisting  of  a  walled  enclosure  with  four  )(<)/aA5  or  chambers  opening 
isto  it,  and  an  outer  do<^r  or  gate  leading  into  a  side  street,  was  held  by  a  majority  of  the 
Coifft  (Plowden,  J.,  dissenting)  to  be  a  "  building  "  within  the  meaning  of  s.  442. — Shbra 
9.  ^MPRBSS,  Panj.  Rec..  Mo.  35  of  1879. 


Whoever  commits  house-trespass,  having  taken  precautions  to  con- 
t— 1^     I.    "  *  ^®^  5"^^  house-trespass  from  some  person  who  has 

Urinng  house-trespass.        ^  ^.j^j^^  ^^  exclude  or  eject  the  trespasser,  from  the 

buikl^g,  tenti  or  vessel  which  is  the  subject  of  thp  trespass,  is  said  to  commit 
'Murlniig  house-trespass." 

444.  Whoever  commits  lurking  house-trespass  after  sunset  and  before 
Urfting  boiSse-Wpass  by    sunrise  is  said  to  commit  ''  lurking  house-trespass 
»«!»t-  by  night.'' 

■^     445.  A  person  is  said  to  commit  "  house  breaking,"  who  commits  house- 
„       ■      , .  trespass  if  he  effects  his  entrance  into  the  house  or 

'^ /2f  ■  anypart  of  it  in  any  of  the  six  ways  hereinafter  de- 

scried ;  or  irr4)eing  in  the  house  or  any  part  of  it  for  the  purpose  of  committing  . 
.^offence,  or,  having  committed  an  offence  therein,  he  quits  the  house  or  any 
part  of  it  Vh  any  of  such  six  way3,'7Eat  is  to  say :—  j 

•  ^  jy|^f/.*-lPhe  enters  or  quits  through  a  passage^jljl^  by  himself,  or  by  any 
abettor  df  thfe  house-trespass,  in  order  to  t*Re  cbmmittmg  of  the  house-trespass. 

Sicondfy?—^^  he  enters  or  quits  through  any  passage  not  intended  by  any 
penon,  other  than  hiiAself  or  an  abettor  of  the  offence,  for  numan  SRtrance ;  or 
throi^h  any  passage  to  which  he  has  obtained  access  by  scaling  or  climbing  over 
any  waU  or  building.  ' 

Thirdly, — If  he  enters  or  quits  through  ftnv  passage  which  he  or  any  abet- , 
tor  of  the  house- trespass  has  Sj^jjJIS^  in  order  to  the  committing  of  the  house- 
trespass,  by  any  means  by  whicrnnat  passage  was  not  intended  by  the  occupier 
of  thejiouse  to  be  opened.  * 

^  Fourthly, — If  he  enters  or  quits  by  opegiiyg  any  lock  in  order  to  the  com- 
mitting of  the  house-trespass,  or  in  orcier  to  tne  quitting  of  the  house  after  a 
honsQ-trespass. 

Fifthly. — If  he  effects  his  entrance  or  departure  by  ixsing  criminal  ^r^rr^^^^ 
committini^  an  assault,  or  b^^ilKeatenrng^anj^^ 

•  Sixihfy.-'Vt  he  enters  or  quits  by  any  passage  which  he  knows  to  have 
been  f^tened  a^^ainst  such  entrance  or  departure,  and  to  have  been  unfastened 
by  bimseli«or  by  an  abettor  of  the  house-trespass.  • 

Exphtu^ion. — Any  out-house  or  building  occupied  with  a  house,  and  be- 
tween which  and  suph  house  there  is  an  immediate  internal  commtmication,  is 
partt)f  ^e  house  within  the  meaning  of  this  section.<         • 

Illusirations, 

(a.)  A  commits  house-trespass  by  making  a  hole  through  the  wall  of  Z*s  house,  Ad 
imtting  his  hand  through  the  aperture.    This  is  house-breaking. 

(b.)  A  commits  ht>use-trespass  by  creeping  into  a  ship  at  a  port-hole  between  decks.   • 
Thifi  is  house-breaking. 
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•     N  *  •     ((^  A  com mitshouse-trespass  by  en teringZ's^iouse  through  a  window.  Thisbhbose- 
brea|^ing.  ^ 

{d.)  A  commits  house  trespass  by  entering  Z's  house  through  the  door,  having  open- 
ed a  door  which  was  fastened.    This  is  house-i)reakiog.  *« 

{e.)  A  commits  house-trespass  by  entering  Z's  house  through  the  door,  having  lifted 
a  layrh  by  putting  a  wire  through  a  hole  in  the  door.    This  is  house-brealdng. 

^^     (/.)  A  finds  the  key  of  Z's  house-door  which  Z  had  lost,  and>  commits  house-tresfiass 
v^^by  entering  Z'i  house,  having  opened  the  door  with  that  key.    JThiy^is  house-breaking. 

ig.)  Z  is  standing  in  his  door-way.     A  forces  a  passage  by  knocking  Z*down,  and 
commits  house-trespass  by  entering  the  house.    This  is  house-breaking.  * 

(A.)  Z,  the  door-keeper  of  Y,  is  standing  in  Y's  door-way.    A  commi&^iouse-trespaas 
by  entering  the  house,  having  deterred  Z  from  opposing  him  by  threatening  to  beat  him. 


This  is  house-breaking. 


-  \ 


Rulings.  ""         •  •  / 


In  this  section  the  word  "offence"  denotes  a  thing  punishable  unc^r  this  Code,  or 
under  any  special  or  local  law  as  defined  in  this  Code. — S.  40,  Penal  Code.' 

<  Effecting  an  entrance  into  a  house  at  night  by  scaling  a  wall  constitutes  house- 

^  •  breaking  by  night  under  s.  445  of  the  Penal  Code.— Queen  v.  Emdad  Ally,  2  W.  R.  65. 

[Glover,  J.    April  24,  1865.] 

When  the  door  of  a  shop  was  found  broken  open,  held  that  the  convicttoo  8iK>uId 
have  been  for  house-breaking  by  night,  and  not  simply  lurking  house- trespass  by  nigrht. 

•  —Queen  v.  Kenaram  Bousee,  4  W.  R.  19.    [Glover,  J.     Oct.  25,  1865.] 

*  When  a  prisoner  convicted  of  "  house-breaking  in  order  to  commit  theft ''  and  of 
"theft,"  both  offences  being  portions  of  one  continuous  criminal  act,  was  sAtenced,  on 
the  first  head  of  charge,  to  one  vear's  rigorous  imprisonment  under  s.  457  ^i  th^J^nai 
Code,  and  on  the  second  head  of  charge,  to  receive  twenty  stripes  under  s.  2  of  tj^  Whip- 
ping Act  (VI.  of  1864),  the  separate  sentences,  though  not  illegal,  were  disapproved  of 
as  contrary  to  the  spirit  and  intention  of  the  Whipping  Act. — Reg.  v.  G^\3  bin  Aku,  5 
Bom.  H.  C.  R.  83.     ;.Couch,  C.  J.,  and  Newton,  J.    Sep.  16,  1868.]  • 

446.  Whoever  commits  house-breaking  ftfter 
Housebreaking  by  night,      sunset  and  before  simrise  is  said  to  comknit  ''house- 
breaking by  night/' 

Cogn^ie.  ^4n.  Whoever  commits  criminal  trespass  shall  be  punished  with  imprison- 
Summons.  *  Punishment   for  criminal .  ment  of  either  description  for  a  term  which  may  ex- 
Bailable,  trespass.                                ^^^^  jq  tl^ree  months,  or  with  fine  which  mty  ex-   I 
Corap.  jg^^  to  five  hundred  rupees,  or  with  both.                                               ^  • 

-^^  The  entry  by  one  man  on  another's  property  accompanied  by  the  cutting  down  of 

trees  in  that  property  is  criminal  trespass. — Queen  v.  Jeenut  Bbbeb,  i  W.  |L  46.  [Kemp 
and  Glover,  J  J.    Dec.  21,  1864  ] 

The  prisoner  entered  a  house  for  the  purpose  of  committing  an  assault,  and  in  car- 
rying out  that  intention,  caused  grievous  hurt.     In  convicting  and  punishing  him  lor  the    I 
substantive  offence  (grievous  hurt),  held  that  it  was  not  necessary  to  pass  a  separata  sen* 
twee  fo»  the  offence  of  house-trespass.— Queen  v.  Bassoo  Rannah,  2  W.  R.  29.    [Kemp 
and  Glover,  JJ.    Jan.  30,  1865.]  .  *  | 

^^  Where  a  constable  and  others  enter  a  house  and  apprehend  certain  persons  aifam- 

^  biers,  and  afterwards  release  them  on  payment  of  a  sum  of  money  by  the  latter,  the  omnoe 

committed  is  not  housS-trespass  and  extortion,  but  taki^  a  bribe  as  regards  tbe^C<lii9ta- 

ble,  and  abetment  of  that  offence  as  regards  the  otKeVs. — Govt.  v.  Mahom kd  HossftfK,  5 

W^  R.  49.    [Norman  and  Campbell,  JJ.     Mar.  5,  1866.]  j 

•  'The  order  of  the  Magistrate  directing  the  prisoner,  on  the  expiration  of  his  i«ntence 

for  the  offence  of  criminal  trespass,  to  execute  personal  recog^zances  to  keep  the  pence, 

*   was  upheld  as  legal  and  necessary. — Queen  v,  Gendoo  Khan,  7  V^.  R,  14.   _CKca>p  wd 

Glover,  JJ.    Jan.  21,  1867.I 
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/  •  . 

Held  by  Jackson,  J.  (setting  aside  the  order  of  the  Magistrate,  Markby,  J.,  dissent*       •"     •  ^ 

iog),  that  a  Magistrate  ought  not  to  decline  to  go  into  a  case  •£  criminal  tresp^  uitder  ^*      ^ 

s.  441  of  the  Penal  Code,  because  the  complainant  did  not  make  out  his  title  to  ihe  land : 
the  offence  ma^p  be  committed  in  respect  of  property  in  a  person's  possession,  even 
thoogh  such  possession  ma^  not  have  originated  in  right. — Queen  v.Sur\i^an  Singh,  ii 
W.  R.  II.    [Jackson  and  Markby,  JJ.     Feb.  17,  1869  J  ,^ 

Where  the  trespass^if  any)  was  not  committed  with  the  intent  to  commit  an  offence, 
or  to  intimidate,  insulin  or  annoy  the  person  in  possession,  but  in  the  bond-fide  assertion 
of  a«laim  o£  title,  this  does  not  amount  to  criminal  trespass. — Queen  on  the  Prosecu- 
tion OF  GoKUL  Chund  v.  Seith  Roshun  Lal,  2  N.-W.  P.  82.  [Turner  and  Spankie,  JJ. 
Feb.  II,  1870.]    ^ 

The  defendant  was  convicted  under  s.  447  of  the  Penal  Code  for  cultivating  village  ^ 
waste  land  i^ich  he  had  been  ordered  by  the  Subordinate  Collector  to  retrain  from  culti-    , 
vating.9  The  High  Court  upheld  the  conviction.— Pro.,  Feb.  15,  1870,  5  Mad.  H.  C.  R.,  ^ 

Ap.,  17* 

The  accusA  were  convicted  of  criminal  trespass  under  s.  443  of  the  Penal  Code  for    . 
driving  their  car^  across  an  open  green  in  violation  of  an  order  issued  by  .the  Municipal 
Commissioners.    Held  that  there  was  nothing  to  show  that  the  Municipal  Commissioners 
had  authority  to  issue  such  an  order,  and  that  the  breach  of  it  was  not  criminally  punish- 
able,—Pro.,  Oct.  28,  1870,  5  Mad.  H  C.  R.,  Ap.,  38.  ' 

To  bring  a  case  under  the  de6nition  of  trespass  in  s.  441  of  the  Penal  Code,  the  entry  ^ 

most  be  made  with  the  intent  to  commit  an  offence,  or  to  intimidate,  insult,  or  annoy. 
One  member  of  a  joint  family  commits  no  trespass  by  entering  the  house  which  forms  the     ^^ 
joint  property,  but  he  is^^uilty  of  that  offence  when  he  enters  the  room  ordinarily  occu-  -^^ 
pied  by  another  member  of  the  family. — Prankristo  Chunder  v.  Bissonath  Chui^- 
Dii,  15  W.^.  6;  6  B.  L.  R.,  Ap.,  80.  [Norman,  Offg.  C.  J.,  and  Loch,  J.  Jan  21,  1871.]     • 

DsFBNDANT^was  convicted  of  criminal  trespass  for  having  enclosed  and  commenced  l- 
to  cultTv«te  f  portion  of  a  burial-ground.  Held  that  the  conviction  was  right.  The  per- 
son (corporate)  in  possession  of  the  burial-ground  is  the  portion  of  the  public  entitled  to 
use  the  burial.gjound,  and  the  act  of  ploughing  up  the  burial-ground  was  evidence  of  in- 
tent to  annoy  such  ^rson,  the  defendant  not  being  one  of  the  portion  of  the  public  enti- 
tled to  its  use.— Pro.,  Mar.  28,  1871,  6  Mad.  H.  C.  R.,  Ap.,  25. 

Defendant  was  convicted  of  criminal  trespass  for  including  in  his  own  land  a  por- 
tion  of  a  public  footpath.  Held  that,  as  the  public  generally  were  entitled  to  the  use  of 
the  footpath,  there  was  no  illegal  entry  by  the  defendant  on  property  in  the  possession  of 
another  with  intent  to  annoy  the  person  in  possession,  and  consequently  that  the  defend- 
ant was  wrongly  convicted.^ Pro.,  May  25,  187 1,  6  Mad.  H.  C.  R.,  Ap.,  26. 

In  the  definition  of  crinninal  trespass,  the  ft^^ry  and  the  ij^ienfhn  wit^^  wb'':**  ^  p^'^^y 
fl\\i^rK  Itrm  fh^  oasAntiaU  Thus,  wherc  A  and  B  all  along  asserted  tlicir  prescriptive  right 
to  fish  in  a  lake  free  of  rent,  and  C  had  failed  to  establish  the  relationship  of  landlord  and 
tenant^  a  suit  brought  by  him  under  Act  X.  of  1859  to  get  rent  from  them,  held  that  no 
conviction  for  criminal  trespass  could  be  had  against  A  and  B,  and  that  C's  remedy  was 
by  suit  in  the  Civil  Court,  either  to  eject  them  if  he  treated  them  as  trespassers,  or  to 
have  them  declared  liable  to  pay  him  rent  for  the  future.— Sristeedhur  Paroob  v. 
IndroBhoosunChuckerbuttv,  18  W.  R.25 ;  9  B.  L.  R.,  A  p.,  19.  [Kemp  and  Glover, 
Jj.  July2^i§72.] 

*  On  a  convictipn  for  criminal  trespass  under  s.  447,  Penal  Code,  the  Joint-Magistrate 
added  to  the  sentence  of  imprisonment  an  order  that  the  prisoners  should  give  recogni- 
zances to  keJip  the  peace.  The  Sessions  Judge  recommended  that  the  order  as  to  recog- 
nizances should  be  quashed,  as  criminal  tresspass  was  not  one  of  the  offences  detailed  in 
9. 489  of  Act  Xf  of  .1872  (corresponding  with  s.  106  of  Act  X.  of  1882)  for  which  such  re- 
coenycance  could  be  taken.    The  High  Court  declined  to  act  on  this  recommendation,  ^ 

holding 4hat  there  was  nothing  illegal  in  the  Joint- Magistrate's  order,  the  conduct  of  the 
accused  clearly  pointing  to  an  intention  to  commit  a  breach  of  the  peace. — Queen  v.  Jha- 
poo,  20  W.  R.  37.     [Markby  and  Birch,  JJ.    June  16,  1873.]  ^ 

Thb  unlawful  infriog^inent  of  a  right  of  exclusive  fishery  in  a  part  of  a  public  river  • 

is  not  an  offence  which  can  m  brought  within  the  definition  of  "  criminal  trespass  "  in 
the  PeiAl  Code.— EmpVbss  v.  C«aru  N aviah,  I.  L.  R.,  2  Cal.  354.    [Markby  and  Prinsep,    • 
JJ.  May  4,  1877] 
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•  Accused  for  several  years  cultivated  land  ulider  a  lease  from  the  Forest  Department 
which  ws^  renewed  annually.  During  the  period  of  his  occupation  accused  built  a  dwell- 
ing-hoose,  and  made  other  improvements.  The  Forest  Department  requiring  the  land 
for  conservation,  accused  was  served  with  notice  of  ejectment,  and  he  wai  told  to  remove 
the  materials  of  his  house.  Accused  refused  to  relinquish  theJand  until  pa3rm6nt  of  com- 
pensation for  his  improvements,  whereupon  he  was  criminally  prosecuted  by  the  Forest 
Department,  and  convicted  by  the  Tahsildar  of  Kharian  of  cria^nal  trespass  under  s.  447. 
Held  that  the  conviction  was  illegal.  In  order  to  sustain  a  conviction  for  criminal  tres- 
pass, it  must  be  shown  that  the  property  was  in  the  possession^f  some  person  other  |^o 
the  alleged  trespasser. — Crown  v.  Foujdar,  Panj.  Rec.,  No.  28  of  1878.       *  ^ 

Where  the  accused  persons  (execution  creditors),  in  company  wiib  an  authorized 
bailiff,  broke  open  complainant's  door  before  sunrise,  with  intent  to  distrain  his  pr(^;>erty, 
for  which  they  were  convicted  on  a  charge  of  lurking  house-trespass  by  nigflit  or  boose- 
breaking  by  night,  held  that,  as  they  were  not  guilty  of  the  offence  of  criminal  tmspas% 
there  being  no  finding  of  any  such  intent  as  is  required  to  constitute  that  offence»  firidtbat 
as  criminal  trespass  is  an  essential  ingredient  of  either  of  the  ofl^nces  with  which  they 
were  charged,  the  conviction  must  Be  quashed. — In  the  Matter  of  Jotharam  Davby, 
I.  L.  R.,  2  Mad.  30.     [Innes  and  Muttusami  Ayyar,  JJ.    Sep.  27,  1878.]*    • 

If  a  person  enters  on  land  in  the  possession  of  another  in  the  exercise  of  a  bond-fide 
claim  of  right,  and  without  any  intention  to  intimidate,  insult,  or  annoy  such  other  per- 
son, or  to  commit  an  offence,  then,  though  he  may  have  no  right  to  the  iand.  he  cannot  be 
convicted  of  criminal  trespass.  So  also,  if  a  person  deals  injuriously  with  property  in  the 
bond-fide  belief  that  it  is  his  own,  he  cannot  be  convicted  of  mischief.      The  mere  asser- 

•  tion,  however,  in  such  cases  of  a  claim  of  right  is  not  in  itself  a  sufficient  answer  to  charges 
of  criminal  trespass  and  mischief.     It  is  the  duty  of  the  Criminal  Court  to  determine  what 

•  was  the  intention  of  the  alleged  offender,  and  if  it  arrives  at  the  conclusloi^that  be- was 
not  acting  in  the  exercise  of  a  bond-fide  claim  of  right,  then  it  cannot  refuse  to  convict  the 
offender,  assuming  that  the  other  facts  are  establishai  which  constitute  th^  off^nc^  «Wheite 
a  person  committed  a  trespass  with  the  intention  of  committing  mischief,  theeeby  com- 
mitting criminal  trespass,  and  at  the  same  time  committed  mischief,  hkld  that  such  person 
could  not,  under  cl.  3  of  s.  454  of  Act  X.  of  1872  (corresponding  witl^d.  i^i  s  235  of  Act 
X.  of  1882),  receive  a  punishment  more  severe  than  might  have  been  awarded  for  either 
of  such  offences.  The  provisions  of  that  law  do  not  in  such  a  case  prohibit  the  Court 
from  passing  sentence  in  respect  of  each  offence  established.^EMPRESs  9.  BuDH  Singh, 
I.  L.  R.,  2  All-  101.     [Turner,  J.    Jan.  24,  1879.] 

A,  WHO  had  been  warned  off  the  lands  of  B,  subsequently,  having  shot  a  deer  near 
the  boundary  of  B's  land,  and  the  deer  having  run  on  to  B*s  land,  followed  it  on  to  such 
land  for  the  purpose  of  killing  it.  Held  that  his  doing  so  was  hot  a  criminal  trespass.— 
In  re  Chundoo  Narain  v.  Faroubarson  (J.  G.),  I.  L.  R.,  4  Cal.  837.  [Birch  and  M ttter. 
JJ.     Mar.  28,  1879.] 

Certain  immoveable  property  was  the  joint  undivided  property  of  C,  G,  ani» ascer- 
tain other  person.  R  obtained  a  decree  against  G  for  the  possession  of  such  property, 
and  such  property  was  delivered  to  him  in  the  execution  of  that  decree  in  accordance  with 
the  provisions  of  s.  264  of  Act  X.  of  1877.  C  in  good  faith,  with  the  intention  of  assert- 
ing her  right,  and  without  any  intention  to  intimidate,  insult,  or  annoy  R,  or  to  commit 
an  offence,  and  G,  in  like  manner,  with  the  intention  of  asserting  the  right  of  kis  co- 
owners,  remained  on  such  property.  Held  that,  under  such  circumstances,  ^ef  could  not 
be  convicted  of  criminal  trespass.  Re-entry  into,  or  remaining  upon,  land  from  which  a 
person  Jias  been  ejected  by  civil  process,  or  of  which  possession  has  been  given  toaiMther 
for  the  purpose  of  asserting  rights  he  may  haye  solely  or  jointly  with  other  persons,  k  not 
criminal  trespass,  unless  the  intent  to  commit  an  offence,  or  tointimidateJnsiiJt,orBiifioy, 
is  conclusively  proved. — In  re  Govind  Prasad,  I.  L.  R.,  2  All.  465,  [Sfraight,  J.  Oct. 
IS.  1879] 

A,  the  servant  of  B,  was  convicted  of  criminal  trespass,  in  going  upon  theJandof  C, 
one  of  B's  tenants,  and  preventing  him  from  cutting  his  crops.  B  was  convicted  of  abet- 
ni%2nt  of  criminal  trespass.  A  and  B  pleaded  that  they  were  acting  in  the  exercise  of  the 
legal  right  of  distraint.  It  appeared  that  no  written  demand^nder  s.  72  of  the  Rent  Act 
(Ben.  Act  VIII.  of  1869)  for  the  amount  of  the  arrears,  together  with  an  account  exhibit- 
ing the  grounds  on  which  demand  had  been  'made,  was  served  on^C.  and  tliat  li^ written 
authority  under  s.  76  had  been  given  by  B  to  A.    Held  that  it  lay  upon  A  and  Btosbow 
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tbat  th^  bad  confovned  io  the  provisions  of  the  law,  or  at  least  had  acted  with  the  bo^id- 
jUlf  hrtortion  of  distraining  the  complainant's  crops;  and  that  the  conviction  #as  right. 
^A&labo0iat,ajMnders.  74,  standing  crops  and  ungathered  products  may,  notwithstand- 
ii^  ^StFfthit,  be  reaped  and  gathered  by  the  cultivator,  A  had  no  right,  even  if  be  was 
iS]^hoHd  fide,  to  restraiTk  C  from  cutting  his  crops. — Jhumuk  Noniah  v,  Shudashib 
RotTi.  L  R.,  7  Cal.  26.    [Pontifex  and  Field,  JJ.     Mar.  31,  1881.]  • 

A  PLEA  of  right  i%  possession  is  no  answer  to  a  charge  of  rioting  by  making  a  forci* 
bie  mfry  oi^Iand  cultivate  by  a  trespasser,  who  is  in  possession,  and  opposes  the  entry. 
— Appavu».  Quebn,  I.  L.  R.,  6  Mad.  245.    [Innes,  J.     Dec.  19,  1882.] 

Fish  in  a  public  river  cannot  be  said  to  be  property  in  the  possession  of  the  person 
whoMnr  ha^e  the  6shery  right,  and  the  infringement  of  that  right  is  not  theft  under  s. 
37St€l»e  pSoal  Code.  The  accused  were  charged  with  unlawfully  taking  fish,  along  with 
soaedfeven  others,  in  a  public  river,  the  right  of  fishing  in  which  had  b^n  let  out  by  the 
Gisvcmieiit  to  the  complainant,  and  the  lower  Court,  amongst  other  offences,  convicted 
them  of  theft,  Criminal  misappropriation,  niischief,  criminal  trespass,  and  unlawful  as- 
semtly^  Held  th^t  the  conviction  was  wrong,  and  that  no  offence  had  been  comtnitted. 
— ^AetKAM^OME  V,  Abar  Dome,  I.  L.  R.,  15  Cal.  388.  [Norris  and  Ghose,  JJ.  Jan. 
24fl888.]. 

Accused  were  charged  with  having  taken  fish  from  a  tank  belonging  to  the  complain- 
ant, and  con  vkia^f  theft  and  criminal  trespass  Uinder  ss.  379  and  447  of  the  Penal  Code. 
It  «9t  found  that  the  tank  in  question  was  not  enclosed  on  all  sides,  and  was  dependent 
OB  tlie overflow  of  a  neighbouring  channel  which  was  connected  with  flowine  streams  for 
its  s«pplj  of  fish ;  that  the  fish  were  not  reared  and  preserved  in  the  tank ;  and  that  the  oc- 
» complained  of  took  place  at  a  time  when  the  floods  were  high,  and  the  tank  was 


^ 


coBiieetsd  wath  the  streams,  so  that  the  fish  could  leave  it  at  pleasure.    Held  that  the  fish     * 
wemyirrip  natura  and  not  in  "the  possession  of"  the  complainant,  and  consequently  no 
oCtaoe^l^  lieen Committed.     Held  further  that,  had  the  fish  been  taken  at  a  .time  wjjen    I 
thqrlrer&restrained  of  their  natural  liberty,  and  were  liable  to  be  taken  at  the  pleasureof*'^ 
tlke^«mer  of  the  tank,  the  conviction  would  have  been  upheld.     The  Meherpore  case  of 
1887(1.  L.  Rh^  ifrCaL390)  distingmshed. — Maya  Ram  Surma  v,  Nichala  Katani,  I.  L.  R., 
15  Cal.  402.     [Norris  and  Ghose,  JJ^    Jan.  24,  1888.] 

DORiyo  the_pendency  of  »  civil  suit,  certain  persons,  on  behalf  of  the  plaintiff,  went  on 
to  the  premisses  Belonging  to  the  defendant  fdr  the  purpose  of  making  a  survey,  and  for 
letting  materials  for  a  hostile  application  against  the  defendant.  They  went  (some  of  them 
anne^  without  the  permission  of  the  defendant,  and  in  his  absence,  and  when  the  defend- 
ant's servants  objected  to  their  action,  they  persisted  in  their  trespass,  and  endeavoured  to 
prevent  opposition  by  making  false  statements  as  to  tl\e  authority  under  which  they  were 
acting. «  Held  that  their  actions  amounted  to  criminal  trespas3.--GoLAP  Pandey  v.  Bod- 
DAI,  I.  L.  R.,  16  Cal.  715.     [Trevelyan  and  Beverley,  JJ.    June  3,  1889.]  >ii>jc 

448.  Whoever  commits  house-trespass  shall  be  punished  with  imprison-*Ahy  Mag. 
Pwisiniient  for  house-tres-    "^ent  of  either  description  f6r  a  term  which  may  ex-  ^fJJ!^? **' 
ptts.  •  tend  to  one  year,  or  with  fine  which  may  extend  to  Bailable.' 

one  thousand  rupees,  or  with  both.  Comp. 

•  Thr  ^iSoner  entered  a  house  for  the  purpose  of  committing  an  assault,  and,  in  carry- 
ing out  that  intention,  caused  grievous  hurt.  In  convicting  and  punishing  him  for  the 
soQiiifcntive  Qffence  (grievous  hurt),  held  that  it  was  not  necessary  to  pass  a  sepa^te  sen- 
tcBee for  the  offence  of  house-trespass. — Qubcn  v.  Bassoo  Rannah,  2  W.  R.29.  [Kemp 
and  Glover,  JJ.^  Jan.  30,  1865.] 

Hou5B*TRESPASS  and  mischief,  not  being  separate  offences,  but  being  included  in  the 
gravA  offence  of  being  members  of  an  unlawful  assembly,  armed  wilh  deadly  weapons,  no 
sepaitte  convictions  and  sentences  were  deemed  to  be  requisite. — Queen  v.  Surroop 
Napit,  3  W.  R.  54.     [Kemp  and  Seton-Karr,  JJ.    July  15,  1865.]  ^ 

A  ENTERED  the  house  of  B  without  the  latter's  permission,  and  committed  adultery 
with  B's  wife.  Held  that  A  could  be  separately  convicted  of,  and  punished  for,  both  the 
adolterf  and  house-tr«spass,  as  they  were  distinct  offences  ;  but  that,  under  the  circum* 
stuyjWi  B's  wife  was  by  law  incapable  of  committing  abetment  of  the  house-trespass.*— 
C«owN  V,  Sheikh  Muxgli,  Panj.  Rec,  No.  5  of  1871. 
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•     Secs.  449-453.]  OFFENCES  AGAINST  PROPERTY.  [Chap.  .^Vlt. 

*x    *  •        * 

/  ^  A  PRISONER  charged  with  dacoity  and  riot,  and  acquitted,  cai^ot  be  coavioted  of 
house-tr^pass,  if  the  latter  charge  was  tk^t  read  out  or  eauilained  to  hini,  and  he  was  not 
called  on  to  plead  to  it.«-Q  jebn  v,  Salamut  Ali,  23  W.  R.  59.  X^einT^and  Moms,  JJ. 
Mar.  31,  1875.] 

449.  Whoever  commits  house -trespass  in  order  to  the  committing  of  «oy 
House-trespass  in  order  to    offencc  punishable  with  de*h  shall  be   pupidied 

punishable    with  transportation  for  life,  %r  ^ith  rigtvoos  impd- 
sonment  for  a  term  not ,  exceeding  ten  V^^^  ^^ 
shall  also  be  liable  to  fine. 

« 
Every  person,  whether  within  or  without  the  Presidency-towns,  aware  o^the  cooMib- 
sion  of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punilHiable  vader 
s.  449  of  the  Penal  Code,  shall  forthwith  give  infonnation  to  the  nearest  Magi^rale  or 
police-officer  of  such  commission  or  intention — Crim.  Pro.  Code  (Act  X.  of  1882),  &,  4f. 

450.  Whoever  commits  house-trespass  in  order  to  the  co^imjttingof  any 
offence  punishable  with  transportation  tor  life  Jjb/tW 

House-trespass  in  order  to    be  punished  with  imprisonment  of  either  description 

^htanSSlSlion'f-^^^^^^^^    ^'^,  ^^'.™  "ot  exceeding  ten  years,  jtndshaU  ahobe 
liable  to  fine.  ^^ 

Every  person,  whether  within  or  without  the  Presidency-towns,  aware  of  the  com- 
mission of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable  Jin* 
der  s.  450  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate 
or  poIice-5^cer  of  such  commission  or  intention. — Crim.  Pro.  Code  (AA  X.  oi  x^2),  s.  44. 

451.  Whoever  commits  bouse- trespass  in  order  to  the  colaniiABg  of 
House-trespass  in  order  to    ^^J  offence  punished  with  imprisonment*  ahail  be 

the  commission  of  an  offence    punished  with  imprisonment  of  eit^er^escripdon  for 
punishable  with  imprisonment,    a  term  which  may  extend  to  two  years,  ^pdaball  also  | 
be  liable  to  fine ;  and  if  the  offence*  intended  to  be  committed  istheft,  the  term 
of  the  imprisonment  may  be  extended  to  seven  years.  - 

A  CHARGE  under  s.  451  must  charge  the  accused  with  committing  house-lrespass  with 
intent  to  commit  somes^c(/fc  offence  punishable  with  imprisonment. — Queen  v.  Mvuar 
DowALiA,  16  W.  R.  53.     [Kemp,  Offg.  C.J.,  and  Ainslie,  J.     Oct.  6,  1871.] 

A  CHARGE  of  house-trespass  with  intent  to  commit  adultery  can  be  entertain^  with, 
jout  a  complaint  by  the  husband  or  the  person  having  care  of  the  woman.  {Per  Liodsav 
and  Plowden,  JJ.,  Fitzpatrick,  J.,  dissenting )— Crown  v.  Suez  Ali,  Panj.  Rec.,^of  a  of  | 

452.  Whoever  commits  hoaseiijrespass,  having  made  preparation  forcaos- 
House-trespass  aft^r  prepa-    ing  hurt  to  any  person,  or  for  assaulting  any  person, 

ation  made  for  causing  hurt     Or  ror~wrongfullv  regtraining  any  person,  orforput- 

0  any  pei^on.  ^jjjg  ^^y  persoii  in^ear  of  hurt,  or  of  assialt.  Or  ef 

wroQgful  restraint,  shall  be  punished  with  imprisonment  of  either  description 

term  which  may  extend  to  sevei^  years,  and,  shall  also  be  liable  to  fine. 


Where  A  goes  with  a  forged  warrant  of  arrest  into  a  house,  and  tftces  away  Okie  of 
the  inmates  against  his  will  under  the  authority  of  such  warrant,  h«  is  guHty  of  hottM-ties- 
pass  by  putting  such  person  in  fear  of  wrongful  restraint  under  s.  452  of  the  Penal  Cfcde.— 
Queen  v.  Nundo  Mohun  Sircar,  12  W.  R.  33.    [Kemp  and  Glover,  JJ.    July  15, 1869.] 


Presv.  Mag. 

or  Mag.  of  ist 

or  2nd  cla^. 

Cognizable.      breakmg. 

Warrant. 

Not  bailable. 

Not  comp. 


458.  Whoever  commits  lurking  house  ttespass^or  house-breaking  ihall 
Punishment    for    lurking    be  punished  with  imprisonment  of  either  desci^tion 

house  ^trespass      or      house*      for  J 


also 
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Chap^  XVII.]  OFFENCES  AGA/nST  PROPERTY.  [Secs.  454.456,  '*  %  ' 

454.  Wbo^er  commits  larking  housc-trespass  or  house-breaking  in  orderct!  of  S«., 
LarWn^  house-trespass  or    f^  ^^5  committing  of  any  offence  punishable  with  l^^^lf^^,  ^ 
Kottse-breakin?  A  order  to    imprisonment  shall  be  punished  with  imprisonment  orandcl^ 
commit  offence   punishably    of  either  description  for  a  term  which  may  extend  Cognizable/ 
«itfa  impnsooment.  j^  three  years,  and  shall  also  be  liable  to  fine ;  and  !S^'™;*\ , 

if  the  offence  intended  to  be  committed  isTKeft,  the  term  of  the  imprisonment  jj^  ^mp, 
maj^  be  extended  tcy  tei  years. 

Prisoner  was  convicted  of  house-breaking,  his  object  being  to  have  sexual  intercourse, 
with  compIalnaB^s  wife.  Held  conviction  valid. — Pro.,  Feb.  26,  1875,  8  Mad.  H.  C.  R., 
Ap,  6.         ^. 

Hqpse-brbaking  by  night  and  theft  form  a  single  and  entire  offence,  and  cannot  be    s^^y^ 
puoish^  separately.— Queen  v.  Tonaokoch,  2  W.  R.  tt^-    [Jackson  and  Glover,  JJ.  t 

ApHl  19,  1865  i  »  ^ 

Undrr  ss.  3S  and  235  of  the  Criminal  Procedure  Code,  a  Magistrate  may  legally  pass     /\.  ' 

a  separate  sentence  of  two  years*  rigorous  imprisonment  and  fine  under  each  of  thess.  379     Kc^  / 
or  380  and  454  of  the  Penal  Code  for  house-breaking  in  order  to  the  commission  of  theft      ^^    • 
andtheft,  the  two  offences  forming  part  of  the  same  transaction,  and  being  tiied  together. 
In- such  a  case,  where  the  prisoner  had  been  three  times  previously  convicted,  held  that  the 
better  course  would  have  been  to  commit  him  to  the  Court  of  Session  under  ss.  454-57  •  ^ 

of  the  Code.  But  a-Cessiono  Judge  trying  such  a  case  under  s.  379  or  380 and  s.  454  would, 
under  no  circumstances,  be  justified  in  passing  a  sentence  of  ten  years'  imprisonment  un- 
der the  latter  part  of  s.  454,  and  of  four  years'  imprisonment  under  s.  380.  The  latter 
portions  of  ss.  454  and  457  were  framed  to  include  the  cases  of  house-trespassers  and 
house-breaktfrs  who  had  not  only  intended  to  commit,  but  had  actually  committed,  theft. 
i^^eeit'Empress  v.Ajudkia  (I.  L.  R.,  2  All,  644),  and  Queen-Empress  v.  Sakharam  Bhau 
"x,  L.  R.,*io%om.  493)  referred  to.— Quee.n-Empress  v.  Zor  Singh,  I.  L.  R.,  10  All. 
146.     [Straight  and  Brodhurst,  JJ.     Dec.  16,  1887. 

455.  Whoefer  commits  lurking  house-trespass  or  house-breaking  having  ct.  of  Ses., 
Lurking  house-trespass  or    ^^^^  preparation  for  Causing  hurt  to  any  person,  or  Pf^-  Mag., 

I II  im  iiiw^,  nfrri  prepa-    for  assaulting  any  person,  or  for  wrongfully  restrain-  iJt  cSai. 

ration  for  hurt,  ing  any  person,  or  for  putting  any  person  in  fear  of  Cognizable, 

hurt,  or  of  assault,  or  of  wrongful  restraint,  shall  be  punished  with  imprison-  ]^^^,^P^* 
ment  of  either  description  for  a  term  which  may  extend  to  ten  years,  aj^  shall  N^corop!**' 
also  be  liable  to  fine. 

*  456.  Whoever  commits  lurking  house-trespass'by  night,  or  house-break-  cl  of  Se« 
Punishment    for .  lurking    i^g  by  night,  shall  be  punished  with  imprisonment  v^.  M^., 
house -trespass    or    'Chouse-    of  either  description  for  a  term  which  may  extend  i»™fir'<>*'s^ 
breaking  by  njght.  to  three  years,  and  shall  also  be  liable  to  6ne.  Co^iiz^blJ!* 

^  Warrant. 

Every  person,  whether  within  or  without  the  Presidency-towns,  aware  of  the  com-  Not  bailable, 
rjission  o?,  oTof  the  intention  of  any  other  person  to  commit,  any  offence  punishable  un-  Notcomp. 
der  s.  456  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate 
or  poKce-ofH^er  of  such  commission  or  intention.— Crim.  Pro.  Code  (Aft  X.  of  1882),  s.  44. 

A  prisoner  may  be  convicted  of  theft  i/i  a  building  and  of  hous^-breaking  iy  night 
with  intent  to  fi^mmit  theft,  though,  if  the  Judge  considers  the  punishment  for  the  first 
oiTence  sufficient,  he  n^ed  not  award  any  additional  sentence  for  the  second. — Queen  v, 
TiNC()W|tEE,  W.  R.,  Sp.,  31.     [Jackson,  J.     May  11,  1864.]  ^ 

Five  men  armed  were  discovered  committing  an  act  of  house-breaking  by  night.  One 
of  the  parties  was  engaged  in  cutting  a  hole  through  the  wall,  while  the  others  stood  on 
guard.  When  the  alarm  was  given,  the  neighbours  ran  up,  and  one  of  the  robbers  ^ut 
down  one  of  the  villagers.*  The  robbers  effected  their  escape,  not  however  before  two  of  , 

them  loere  identified,  )he  prisoners  in  the  case.     Held  that  the  crime  of  which  the  prison- 
ersiwere  guilty  was  house- breakmg  by  night,  and  not  dacoity. — Queen  v.  Rewut  Raj-   . 
WAR,  W.  R.,  Sp.,  39.     [Loch,  Seton-Karr,  and  Jackson.  JJ.     July  19,  1P64.] 
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^    '  Sec.4S7.1  offences  AGA/^ST  PROPERTV.  [Chap.  JCVH. 

•  fc     • 

^  .  *  '-  *  HousB-BRBAKiHG  by  night  and  theft  form  a  single  and  entire  o^sace,  and  cannot  be 
'•  puiiishe4separately.— Queen  v,  Tonaokoch,  2  W.  R.  63 ;  4  R.  J.  P.  J  563   [Jackson  and 

Glover,  JJ.    April  19,  1865.]  \ 

A  PERSON  convicted  of  house-breaking,  followed  immediately  by  theft,  i?  punishable 
only  under  s.  457  of  the  Penal  Code.— Queen  v,  Chytun  Bo^ra,  5  W.  R.  49*  [Jackson 
antf  Glover,  JJ.     Mar.  5,  1866:]  =:^  ^ 

The  splitting  up  of  one  aggravated  offence  into  separate  min^r  offences (^.^.,  a  con- 
viction for  lurking  house-trespass  and  theft  under  ss.  456  and  ^80  of  the  Pe^al  Codg,  in- 
stead of  for  lurking  house-trespass  in  order  to  commit  theft  under  s  457)  prohibited. 
Where  a  Magistrate  convicted  under  ss.  456  and  380,  it  was  held  that  the  Judge,  on  ap- 
peal, instead  of  setting  aside  the  conviction,  and  sending  the  case  back*t«the  Magistrate 
for  retrial  under  ss.  457  and  380,  ought  only  to  have  set  asidetheconvictioi;  under  8.380, 

Vand  allowed  the  convictionlunders.  456  to  stand  (Norman,  J  ,  dubitante), — QtffeEN  ».  Ram 
Churn  Kairbb,  6  W.  R.  39.   [Peacock,  C.J.,  and  Norman,  Kemp,  Seton-Karr, anj  Camp- 
^  bell,JJ.    July  9,  1866.] 

Ct.  of  Ses.,  457.  Whoever  commits  larking  htuse-trespass  bynightorbouse-break- 

or  Millr^of  ist     Lurking  house-trespass  or    '"^^  !>y  ^X^^  »?,order  to  the  commiuingof  any  offcnce 
or  2i^*lass.    house-breaking  by  n[ght  to     punishable  With  imprisonment  shall  be  punished  with 
Cognizable,     commit  offence   punishable     imprisonment  of  either  description  for  a  term  which 
'^  War^nt.        ^^^  imprisonment.  ^^^  ^^^^^^  ^^  g^^  ^.^^^^^  and  shall  also  be  liable  to 

S6twa!p!       ^°®  >  ^^^  *^  '^®  offence  intended  to  be  committed  is  theft,  the  term  of  the  im- 
prisonment may  be  extended  to  fourteen  years. 


•  Every  perso  i,  whether  within  or  without  the  Presidency-towns,  awarek  of  the  com- 

mission of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable  un- 
der s.  457  of  the  Penal  Code,  shall  forthwith  give  information  to  the  neardit  Aj^strate 
or  police-officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (Aft  ?ft  of  1882), 
s.  44. 

^y^  In  drawing  up  a  charge  under  s.  457,  it  is  essential  to  mention  ftie  offence  which  the 

trespasser  intended  to  commit.— 2  W.  R.,  Cr.  L.,  13,  No.  11 19  of  1864. 

A  PRISONER  who,  in  the  commission  of  lurking  house -trespass  by  nigiit,  voluntarily 
attempts  to  cause  fgrievous  hurt  to  the  owner  of  the  house  who  tries  to  capture  him,  is 
punishable  under  s.  460,  'and  not  under  ss.  457  and  324  of  the  Penal  Code. — Qubb.v  v. 
LuKHUN  Doss,  2  W.  R.  52.     [Jackson  and  Glover,  JJ.    April  i,  1865.] 

House-breaking  by  night  and  theft  form  a  single  offence,  and  cannot  be  punished 
separately,  but  under  s.  457; — QuftBN  i>.  Tonaokoch,  2  W.  R.63 ;  4  R.  J.  P.  J.  563^  [Jack- 
son and  Glover,  J  J.    April  19,  1865.] 

S.  71  of  the  Penal  Code  applies  to  the  case  of  a  person  charged  with  "  housil^feak- 
ing"  under  3.457,  ^^^  *'  ^^^eft  "  committed  under  s.  380.— ^In  the  Matter  op  Rah  Golam 
Singh,  6  W.  R.  59.     [Loch  and  Jackson,  JJ.    Aug.  27,  1866.] 

In  the  case  of  a  conviction  of  attempting  tocommit  house-breaking  by  night  with  in- 
tent to  commit  theft,  a  sentence  of  whipping  was  annulled  as  being  illegal. — Reg.  v.Ykl- 
LA  valad  Parshia,  3  Bom.  H.  C.  R.  37.     [Couch,  C.J.,  and  Newton,  J.    Npv.,ai,  1866.] 

Separate  convictions  and  sentences  under  ss.  494  and  397,  and  under  ss.  457  and  380 
of  the  ^enal  Code,  were  set  aside,  and  the  convictions  under  s.  429  in  the  forpier  case, and 
under  s.  457  in  the  latter,  allowed  to  stand.-;-QuEEN  v,  Sahrae,  8  W.  R.  31.  [Jackson 
and  Hobhouse,  J  J.    July  x,  1867.]  ^ 

Where  facts  prove  (1)  a  house-breaking  by  night  with  intent  |o  commit  th^, and (2) 
theft  in  a  building,  it  is  not  necessary  to  divide  the  charge  into  two  counts  TJ^e^ual 
commission  of  the  theft  is  conclusive  evidence  of  the  intent,  and  it  is  therefore  sulKciest 
to  convict  for  the  major  offence  under  s.  457. — Mad.  H.  C.  R.,  Jan.  20,  1868 ;  2  Mad.  Jur. 
yi;  see  too  Qtieen  v:  Sahrae,  8  W.  R.  31,  st4pra. 

Where  a  First-class  Subordinate  Magistrate  sentenced  *a  prisoner  to  six  moathi' 
rigorous  imprisonment  under  s.  457  of  the  Penal  Code,  and,  finding  that  the  ^risoaer  wa^ 
liable  to  enhanced  punishment  und.-r  s.  75  of  the  Penal  Code,  sentenced  the  prisooec  to 
si>5  months'  further  imprisonment^nder  s.  46  of  the  Code  of  Criminal  Procedure  (Act 
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Chap.  XVII.]  OFFENCES  AGAINST  PROPERTY,  [Sec.  458.  • 

XXV.  of  1861),  cgrresponding  with  s.  35  of  the  new  Code  of  Criminal  Procedure  (Act  X. 
<rf  i«Ba),  the  latter  sentence  was  set  aside  by  the  High  Court.— Pro.,  Nov.  2,  1669,  5*Mad. 
H.  C.  R.,  Ap.^5. 

HblD  that,  where,  in  the  course  of  one  and  the  same  transaction,  an  accused  person 
appears  to  have  committed  several  acts,  directed  to  one  end  and  object,  which  together 
amovat  to  a  more  serious  offence  than  each  of  them  taken  individually  by  itself  woolcicon- 
stitste,  although  for  purposes  of  trial  it  may  be  convenient  to  vary  the  form  of  charge, 
aod  to  4esignate  n8t  o^ty  the  principal  but  the  subsidiary  crimes  alleged  to  have  been 
committed,  yet,  in  the  interests  of  simplicity  and  convenience,  it  is  best  to  concentrate  the 
comrictSm -and  sentence  on  the  gravest  offence  proved.  Where,  therefore,  a  person  who 
brohe  into  a  ^suse  by  night,  and  committed  theft  therein,  was  charged  and  tried  for  of- 
fences under  ss.38oand457  of  the  Penal  Code,  and  was  convicted  of  both  those  offences, 
aod  pnaia^ed  for  each  with  rigorous  imprisonment  for  18  months,  the  Court  convicted  him 
of  tlM  offence  under  s.  457,  and  sentenced  him  to  rigorous  imprisonment  for  three  years, 
and  acquitted  him  of  the  offence  under  s.  380. — Empress  v,  Ajudhi.\,  I.  L.  R.,  2  All.  644. 
Straight,  J.  •Jan.  1$,  1880.] 

Tbb  a^u.'vd  was  convicted  at  one  trial  by  a  Magistrate  of  the  first  class  of  the  of- 
feoo^  of  house-breaking  by  night  with  intent  to  commit  theft,  punishable  under  s.  457, 
fflui«l  theft  in  a  dwelling-house,  punishable  under  s.  3S0  of  the  Penal  Code  (Act  XLV. 
of  IwJo),  the  two  offences  being  part  of  the  same  transaction,  the  theft  following  the 
bodse-bnreaking.  The  prisoner  w.is  sentenced  to  two  years'  rigorous  imprisonment  under 
s.45^  and  to  six  months'  rigorous  imprisonment  and  a  fine  of  Rs.  100,  or,  in  default  of 
pafOient,  three  months'  further  rigorous  imprisonment  under  s.  380.  The  District  Magis- 
trate referred  the  case  to  the  High  Court,  on  the  ground  that  the  aggregate  cf  punishment 
awaided  on  the  two  heads  of  charge  exceeded  the  powers  of  the  First-class  Magistrate  who* 
tried  the  ^se.  The  Sessions  Judge,  to  whom  an  appeal  had  been  preferred,  was  of  the. 
same  opimon,  and  reduced  the  sentence  to  two  years  rigorous  imprisonment.  Held  that, 
*astheaccitBed«committed  two  distinct  offences  which  did  not  "constitute,  when  combin- 
ed, adl^erent  offence,"  punishable  under  any  section  of  the  Penal  Code  (A61 X  LV.  of  i860), 
s.  71  of  the  Code  did  not  apply,  and  as  the  aggregate  punishment  did  not  exceed  twice  the 
amount  of  ptiifishment  which  the  trying  Magistrate  was  competent  to  inflict,  the  sentences 
were  legal  under  s?  35  of  the  Criminal  Procedure  Code  (Act  X.  of  1882).  /'^r  Jardine,  J. : 
The  rules  for  assessrnent  of  punishment  contained  in  s.  4^4  of  the  Criminal  Procedure 
Code  of  1872,  having  been  omitted  in  s.  235  of  the  Criminal  Procedure  Code  of  1882,  must 
now  be  sought  for  in  s  71  of  the  Penal*  Code  (Aft  XLV,  of  1800),  and  in  s.  35  of  the  Cri- 
minal Procwiure  Code  (Aft  X.  of  1882). — Queen-Empress  v.  Sakharam  Bhau,  I.  L.  R., 
10  Bom.  493.     [Birdwood  and  Jardine,  JJ.     Feb.  r886.] 

Ak  accused  person  was  convicted  under  s.  457  of  the  Penal  Code  of  house-breaking  ^ 
by  Qjifht  in  order  to  commit  an  offence  (mischief  and  assault),  and  also  under  ss.  426  and 
352  for  the  offences  of  mischief  and  assault,  and  punished  separately  for  each  offence. 
T^e^  offences  formed  parts  of  one  transaction.     Held  that  the  sentences  were  legal. — 

Soesw-Empress  i>.  NiRiCHAN,  I.  L.  R.,  12  Mad.  36.     [Kernan  and  Muttusami  Ayyar, 
.    April  17,  1888.] 
A  Coi/RT  has  no  power  under  s.  395  of  the  Criminal  Procedure  Code  to  revise  its 
sentence  of  whipping  by  inflicting  a  fine.   In  cases  where  the  sentence  of  whipping  cannot 
be  caurried  out,  all  that  the  Court  can  do  is  either  to  remit  the  whipping  altogether,  or  to 
^sentence  tht  offender,  in  lieu  of  such  whipping,  or  of  so  much  of  the  sentence  of  whipping 
as  «M  Dot^carried  out  to  imprisonment,  &c.    The  word  "  imprisonment "  in  s.  395  of  the 


■J 


/ 


Criflmml  Procedure  Code  means  a  substantive  sentenceof  imprisonment,  and  not  impri- 
soaoient  for  default  in  payment  of  a  fine.— Queen-Empress  v.  Sheodin,  I.  L.  ft.,  11  All 
308.    [Strai^t,  J.    Jan.  5,  1889.] 

*  458.  Whoever  commits  lurking  house-trespass  by  iiight  or  house>break- Q  otsts 
Urktmr  house-trespass  or     )»«  ^Y  ^^^^^^  ^^^^'^^  «»f^«  preparation  for  causing  Pr;sv.  Mai., 
house4>r^king  by  night  after    hurt  to  any  person,  or  for  assaulting  any  person,  or  or  Mag.  of 
preparatttwi  made  for  causing    for  wrongfully  restraining  any  person,  or  for  putting  co^fMhle. 
hort  to  any  person.  *•       ^^y  person  in  fear  of  hurt,  or  of  assault,  or  of  wrong-  Warrant, 

fol  itstraint,  shal>be  punished  with  imprisonment  of  either  description  for  a-^°^^^jj^*^^*^' 
term  which  may  extend  to  fourteen  years,  and  shall  also  be  liable  to  fine.  "*  '^'""" 
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.  Sbcs.  459,  460.]         OFFENCES  AGAINST  PROPERTY.  [Chap.  XVII. 

•    •  •  •       •  ^  * 

V     •  Every  person,  whether  within  or  without  the  Presidency -towns,  ^are  of  the  com- 

*  mission  of#or  t>f  the  intention  of  any  other  person  to  commit,  any  offence  punishable 
under  s.  458  of  the  Penal  Code,  shall  forthwith  give  information  to  the  viearest  Magis- 
trate or  police-officer  of  such  commission  or  intention. — Crim.  Pro.  CoSe  (Act  X.  of 
1882),  s.  44.  • 

A  Deputy  Magistrate  has  no  power  to  convict  a  theft  (s.  ■380),  where  the  offence 
charged  is  lurking  house-trespass  by  night  with  aggravating  circam'ltances(ss.  458  and  459), 
but  must  commit  on  the  latter  charge. — Puran  Tbleb  v.  BhivtoO  Domb  9  W.  R.^. 
r  Kemp  and  Jackson.  J  J.    Jan.  13,  i8(^.]  • 

Ct.  of  Ses.  459.  Whoever,  whilst  committing  lurking  house-trespass  or Jiouse-break- 

wfrran?*'*         Grievous  hurt  caused  whilst    '^^^^  ^^"^^^  grievous  hurt  to  any  per8on;or  attempts 
^ot  bailable,    committing   lurking   house-    to  cause  death  or  grievous  hurt  to  anj  per^n,  shall 
nN<  comp.  '    trespass  or  house  breaking.       be  punished  with  transportation  for  life,  or  imp08on- 
^  ment  of  either  description  for  a  term  which  may  extend«to  teQ  years,  and. 

shall  also  be  liable  to  fine. 

Every  person,  whether  within  or  without  the  Presidency -towns,  aware^f  the  com- 
mission of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable  under 
s.  459  of  the  Penal  Code,  shall  forthwith  give  information  to  the  nearest  Magistrate  or 
^  •   .  police-officer  of  such  commission  or  intention. — Crim.  Pro.  Code  (Act  X.  of  x&2).  s.  44. 

When  the  door  of  a  shop  was  found  broken  open,  held  that  the  conviction  shoold 
have  been  for  house  breaking  by  night,  and  not  simply  lurking  house-trespass  by  oight. — 
.Queen  v.  Kenaram  Bouseh,  4  W.  R.  19.    [Glover,  J.     Oct.  25,  1865.] 

In  ?.  case  of  conviction  of  house-breaking  by  night  in  order  to  commit  theft  under 
*s.  457,  and  theft  under  s.  380  of  the  Penal  Code,  there  may  be  either  one  sentence  for 
both  offences,  or  separate  sentences  for  ea'rh  offence,  provided  that  the  total  punishment 
awarded  does  not  exceed  that  which  may  be  given  for  the  graver  offence. — Kkg«7^  Tr-* 
KAVA  BIN  Tamana.  I.  L.  R.,  I  Bom.  214.  i_Westropp,  C.J.,  and  Kemball,  W^st,  and 
Nanabhai  Haridas,  JJ.    Sep.  ix,  1875 J  ^ 

To  support  a  charge  under  s.  459  (causing  grievous  hurt,  &c., Whilst  committing 
house-breaking)  or  s.  460  (causing  grievous  hurt,  &c.,  at  the  time  of  committing  house- 
breaking), the  grievous  hurt  must  t>e  caused  or  the  attempt  must  be  made  during  the  time 
that  the  house-breaking  is  being  committed,  and  not  after  that  offence  is  completed,  and 
the  offender  has  left  the  premises. — Imamuddin  v.  Crown,  Panj.  Rec.,  No.  17  of  1876. 

Ss.  459  and  460  of  the  Penal  Code  provide  for  a  compound  offence,  the  governing 
incident  of  which  is  that  either  a  '*  lurking  house-trespass"  or  **  house-breaking"  most 
have  been  completed,  in  order  to  make  a  person  who  accompanies  that  offence  eHher  by 
causing  grievous  hurt  or  attempt  to  cause  death  or  grievous  hurt  responsible  under  4hose 
sections.  The  sections  must  be  construed  strictly,  and  they  are  not  applicable  where  the 
principal  act  done  by  the  accused  person  amounts  to  no  more  than  a  mere  attert^>t*to 
commit  lurking  house-trespass  or  house-breaking. — Queen-Empress  tr.  Ismail  Khan. 
1.  L.  R.,  8  All.  649.     [Straight,  Offg.  C  J.     Aug.  9,  1886.J 

Ditto.  460.  If,  ^t  the  time  pf  the  committing  of  larking  house-trespass  by  night 

...  .  .   *  or  house-breaking  by  night,  any  person  guilty  of  such 

All  persons  jointly  concern-        ^  ...        1      "^     -r  .^^    •*/*•   ^. -« 

ed  inn[»ouse.breaking,  &c.,     offence  shall  voluntarily  cause  or  attempt  to  cause* 
punishable  where  death  or    death  Or  grievous  hurt  to  any  person,  every  person 
of"t1i7r         *^^"^^  ^^  **"*     jointly  concerned  in  committing  such  lurkifig  bouse- 
^^'  trespass  by  nigfct  or  house-breaking  by  i\ijght  shall  be 

punished  with  transportation  for  life,  or  with  imprisonment  of  either  description 

*  for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to  finj^.  *^ 

Every  person,  whether  within  or  without  the  Presidency-towns,  aware  of  the  com  • 
mission  of,  or  of  the  intention  of  any  other  person  to  commit,  any  offence  punishable  un- 
'  der  s.  460,  of  the  Penal  Code,  shall  forthwith  give  information  to  Vhe  nearest   Ma^;istrate  or 

police-ofiicer  of  such  commission  or  intention. — Crim.  Pro.  Code  (Act  X.  of  1882),  s.  44. 

A  PERSON  who,  in  the  commission  of  lurking  house-trespass  by  night,  voluntarily  at- 
tempts to  cause  grievous  hurt  to  the  owner  of  the  house  who  tries  to  rapture  him,  is  punitk- 
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CuAP.XVill.]  OFFENCES RELATINX)  TO  DOCUMENTS,  &c.  [Secs.  461-463. 

/  • 

able  under  s.  460,  and  not  under  ss.  45/and  324  of  the  Penal  Code.— Queen  v,  LffKHU*^ 
Doss,  3  W.  R.  53. •[Jackson  and  Glover,  JJ.    April  i,  1865.]  ^ 

X  The  appellants  and  another  person  attempted~to  break  into  a  house  by  night  for  the 
■^ purpose  of  committing  theft,  and  were  interrupted  by  the  inmates,  one  of  whom  was  killed 
by  one  of  the  accused.  ¥here  was  no  evidence  to  show  which  of  the  accused  caused 
death.  Held  that  the  appellants  could  not  be  punished  with  transportation  for  life  under 
s  460,  as  the  offence  of  4ouse-breaking  had  been  attempted  only,  and  not  comroitt^. — 
Saifudin  v.  CROWN,«Pai|i.  Rec,  No.  16  of  ii^74.  ' 

*To  su|>port  a  charge  under  s.  459  causing  grievous  hurt,  &c.,  whilst  committing 
hottse-brSaking  or  s.  460  (causing  grievous  hurt,  &c.,  at  the  time  of  committinc;  house- 
breaking), tbejgvievous  hurt  must  be  caused  or  the  attempt  must  be  made  durihwhe  time 
that  the  bouse-breaking  is  being  committed,  and  not  after  the  offence  is  completed  ,  and 
theoffendtfif  has  left  tl^  premises. — Imamuddin  v.  Crown,  Panj.  Rec,  No.  17  of  1876. 

Ci^iMiNAL  Courts  dealing  with  an  approver's  evidence  in  a  case  where  several  ^"^ 

persons  are  charged  sl^uld  require  corroboration  of  his  statements  in  respect  of  the  identity  ; 

oi  each  ol  the  Tndividuals  accused.     Queen-Empre&s  v.  Ram  Saran  (I.  L.  R.,  8  All.  306), 
QMetH'Empress  ^.  Kure  (a  Weekly  Notes,  1886,  p.  65),  and  Reg.  v.  Mullins  (3  Cox  C.  C.   . 
526)  referrea  to.    A,  B,  M,  R,  and  N,  were  tried  together  on  a  charge  under  s.  460  of  the 
Peoal  Code.    The  principal  evidence  against  all  of  them  was  that  of  an  approver.    Against 
At  B.  and  M ,  there  was  the  further  evidence  that  they  produced  certain  portions  of  the  pro- 
perty stolen  on  the  night  of  the  crime  from  the  house  where  the  crime  was  committed.  *  ^ 
Wiyi  regard  to  R,  it  was  proved  that  he  was  present  when  B  pointed  out  the  place  where 
•iotaib  of  the  property  was  dug  up,  but  he  did  not  appear  to  have  said  anything  or  give  any 
directions  about  it.     Held  with  reference  to  A,  B,  and  M,  that  it  could  not  be  said  that 
their  recent  possession  of  part  of  the  stolen  property,  so  soon  after  it  had  been  stolen,  was  * 
not  such  corroboration  of  the  approver's  evidence  of  their  participation  in  the  crime  as  ^ 
entitled  th^Court  to  act  upon  his  story  in  regard  to  those  particular  persons.    Held  that, 
inasnipch  a^th%re  was  no  sufficient  material  to  warrant  the  inference  of  guilty  knowledge 
OB  R's  ffp"t,  and*  with  regard  to  N,  no  property  was  found  with  him  or  produced  through 
his  instrumentality,  both  R  and  N  ought  to  have  been  acquitted. — Queen-Empress  v. 
Baldeo,  I.  L..R.,  8  All.  509.     [Straight,  Offg.  C.J.    June  28,  1886.] 

461.  Whoever  dishonestly,  or  with  intent  to  commit  mischief,  breaks  open  ^^^'  ^*^"  . 
Dishonestly  breaking  open    ^^  unfastens  any  closed  receptacle,  which  contains,  or  indPclL!^ 

closed  receptacle  containing     or  which   he  believes  tO  contain,  property,  shall  be  Cognizable. 

property.  /       punished  with  imprisonment  of  either  description  for  ^Ybi"'' 

a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both.  Not  comp. 


According  to  the  definition  given  in  s.  442,  a  large  circular  receptacle  for  grain  made 


receptacle  containing  property. — Mad.  H.  C.  Rul.,  1865,  on  s.  457. 

462*  Whoever,  being  entrusted  with  any  closed  receptacle  which  contains,  ^J^^  ^Utlbl 
Punishment  for  same  of-    ^^  ^^^ich  he  believes  to  contain,  property,  without  or"lS^'g.  of  ist 
fence  wh«nMmmitted  by  per-    having  authority  to  Open  the  same,  dishonestly,  or  or  2nd  class. 
V»n  entrusted  with. custody.       with  intent  to  commit  mischief,  breaks  open  or  un-  Warrant*'* 
fastens  th§t  receptacle,  shall  be  punished  with  imprisonment  of  either  Jescrip-  Not'^baiteble. 
lion  for  a  term  which  may  extend  to  three  years,  or  with  fine,  or  with  both.         Not  comp. 


CHAPTER  XVIII.  •  (^VA^\')fcA*>-  S^.MUI  \-'- 

Of  Offences  relating  to  Documents  and  to  Trade  or  Property-marks.  H  I*  jf^/7. 

468.  Whoever^tf^gi^s  any  false  document  or  part  of  a  document  with  in-  ^  '  JL^^L^-iJl!: 
.       ,  •  lent  to  caBle  '(Ikmage  or  injury  to  the  public  or  to  any  7**™' 

torgerjj.  pcrson,  or  lb  support  any  claim  or  title,  or  to  cause  '^"tuXiT^^  1  ^ 

.      ■  'fx  ■  -  w^:''_' ^^:^^- 


^J'^    .  Sec.  463.  J      OFFENCES  RELATISO  TO  DOCUMENTS,  &c,    [Chap.  XVIII/' 

%^    ^     •     *     iny  person  to  part  with  nroDerU^  or'  lA  enter  into  any  express  or  implied  con- 
**  tracf,  oi  with  intent  to  conWHfrraud^  or  that  fraud  may  be  committed,  commits 

forgery.  ""'  ^'  *• 

The  forgery  of  a  copy  of  a  document  comes  within  the  d^inition  of  forgery  as  con- 
tained in  s.  463  of  the  Penal  Code. — Eshan  Chunder  Dutf  v.  Pran  Nath  Chowdhkv, 
W.  R.,  Sp.,  71  ;  Marsh.  R.  270.     [Peacock,  C.  J.,  and  Bayley  ^d  Kemp,  JJ.     Feb.  9. 
^1863.]  •     • 

*v-^  The  making  of  a  fraudulent  document  without  any  criminal  i"t€^*"t  has  beep  hdd  to 

be  i}j^j2ibtf&  ""der  this  Code.— 3  W.  R.,  Cr.  L.,  18,  No.  689  of  1865. 

THElraudulent  preparation  of  a  deed  intending  to  cause  injury  to  certain  parties  is 
not  forgery  unless  such  deed  is  a  false  document. — 5  W.  R.,  Cr.  L.,  2,  No.  i^T^oi  1866. 

*^  The  signing  of  a  vakalatnama  in  the  name  of  co-decree-holders  without  their^iatho- 

^  rity  to  do  so,  and  delivering  it  to  a  vakil,  with  instructions  to  Hie  a  petition,  stating  that 

the  debt  had  been  satisfied,  and  praying  that  the  case  may  be  struck  off  the  file,  is  foi^ery 

within  the  meaning  of  s.  463  of  the  Penal  Code. — Quee.v  v,  Gaynee  RfkM^  W.  R.  78. 

[Markby,  J.     Sep.  27,  1866.] 

Where  a  prisoner,  who  appealed  to  the  Commissioner  from  an  order  of  an  assessor 

^  *  under  Act  XXl.  of  1867,  filed  stamp-paper  for  a  copy  of  the  assessor's  decision  after  the 

period  of  appeal  had  elapsed,  but  on  appeal  averred  that  he  filed  the  stamp>paper  before 

the  time  for  appealing  had  e'lapsed,  and  fraudulently  obtained  a  certificate  to  that  effect 

which  was  antedated,  it  was  held  that  he  was  guilty  of  having  abetted  the  commission  of 

*  a  forgery  of  a  document  within  s.  463  and  s.  446,  cl.  I,  of  the  Penal  Code. — Queen  t. 
^  SooKMOY  Ghose,  id  W.  R.  23.    [Loch  and  Glover,  JJ.     July  25,  1868.]        ^ 

The  simple  making  of  a  false  document  constitutes  the  offence  of  iorg^ry  ui|^  % 
463  of  the  Penal  Code,  and  it  is  not  necessary  that  it  shoukl  bs  issued  or  made  kftom  to 
the  injury  of  a  person's  reputation  either  5y  being  presented  in  Court,  or  shown  tcTany-per- 
son.  A  false  document  may  be  made  in  the  name  of  a  fictitious  person,  •jyhere  a  draft* 
petition  was  prepared  with  the  intention  of  being  used  as  evidence  of  #  matter,  it  was  ktld 
that  it  fell  within  the  terms  of  s.  29  of  the  Penal  Code ;  and,  as  it  contained  false  state- 
ments calculated  to  injure  the  reputation  o^  a  person,  the  offence  was  held  to  fall  within 
s.  469  of  the  Penal  Code. — Revision  of  Proceedings  in  the  Case  of  Sheefait  Ally. 
to  W.  R.  61  ;  2  B.  L.  R.,  A.  Cr  ,  12.     [Loch  and  Glover,  JJ.     Dec.  14,  1868.] 

A  specially  registered  bond  was  presented  before  the  Small  Cause  Court  Judfe  for 
execution  under  s.  53,  A61  XX.  of  i860 ;  and  a  decree  passed  upon  it  in  the  usual  form. 
.Subsequently  the  Registrar  sanctioned  the  prosecution  of  the  decree-holder,  on  the  mood 
that  the  bond  was  a  forgery.*  The  Small  Cause  Court  Judge  thereupon,  on  application 
made,  without  taking  any  evidence  or  making  further  inquiry,  set  aside  the  decre^  fod 
sanctioned  the  prosecution  under  s.  170  of  the  Criminal  Procedure  Code  (Aft  XaV.  of 
1861),  corresponding  with  s.  195  of  the  new  Code  of  Criminal  Procedure  (Aft  X.  of  l86d). 
Held  that  he  was  justified  in  sanctioning  the  prosecution,  but  not  in  settigg  affide  the 
decree.— Queen  v.  Nawab  Sing,  3  B.  L.  R.,  A.  Cr^  9.  [Norman  and  Jacksoo,  JJ.  April 
2,  1869.J 

The  subsequent  falsification  of  a  roznamcha-bahi  kept  in  the  office  of  apOeputy  Io« 
speftor  of  Schools  by  the  mohurrir  in  charge  thereof  for  the  purpose  of  concealiogfraods* 
previous^  committed,  merely  with  a  view  to  avoid  disgrace  and  punishment,  held  not  to 
tall  withm  the  definition  of  forgery  as  given  in  the  Penal  Code.  Appeal  fro^  the  ocder 
of  the  Sessions  Judge  of  Goruckpore. — QueIn  v.  Jogeshur  Pershad,  6^N.-W*  P.S6. 
;; Pearson,  J.     Dec.  20,  1873.]  •* 

fc  A  SIGNED  B's  namf  to  petitions  presented  by  C  to  the  Mamlatdar  requesting  fa^  ^!uii- 

mary  assistance,  under  Reg.  A VI  I.  of  1827,  for  the  recovery  of  rents  from  B's  tenants.  HM 
that,  even  if  A  had  no  authority  from  B  to  sign  his  name,  andsf  A  wished  to  deceive  the 
Maiyilatdar  into  the  belief  that  it  was  B  himself  who  had  signed  the  petitions,  still,  tft)i6re 

«  had  been  no  intention  to  defraud  anybody,  or  if  no  wrongful  g%in  or  wrongful  loss  coold 

have  been  caused  to  A  or  B,  A's  act  did  not  constitute  forgery  within  the  meaning  of  the 

*  Penal  Code.     Avoidance  of  litigation  is  no  wrongful  loss  to  Governfhent. — R«o.  «.^B«a* 
vanisuankar,~ii  Bom.  H.  C.  R.  3.     [Melvill  and  NanaljhaT'HarlSavJJ.  Feb.  19,  1874,] 
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C}^P.  XVIII.]     OFFENCES  RELAriKG  TO  DOCUMENTS,  &c.    [Sec.  463. 

# 
Falsification  of  a  record  made  iiA)rder  to  conceal  a  previous  act  of  negligenCe  not,   ' 
anKHinting  to  fraud^oes  not  amount  to  forgery  within  the  meaning  of  ss.  46;)  and  46|  of 
the  Penal  Code.-^EMpREss  v.  Shankar,  I.  L.  R.,  4  Bom.  657.  TKemball  and  Mblvill,  JJ. 
July  19,  1880.J  • 

That  whjrh  constitutes  a  false  document  within  the  meaning  of  ss.  463  and  464  of  £,1 
the  P*»wal  CnAr^  ^Mlflt  Wift  writingr  nf  any  niimh^r  of  words  which  in  thcmselves  are  inno-l' I 
cent,  but  th^  affixing  the»geal  or  signature  of  some  other  person  to  the  document  wiA  all 
knowledge  that  the  s«ai  or  signature  is  not  his,  and  That  he  gave  no  authority  to  affix  it.fl 
A  (Arson,  therefore,  who  tias  given  orders  for  the  printing  of  certain  receipt-forms  similar    I 
to  those  formerly  used  by  a  certain  company,  and  corrected  the  proofs  of  the  same,  itbe>    * 
ing  bis  intentioi^  to  use  the  receipt-forms  in  order  to  commit  a  fraud,  cannot  be  convicted    : 
of  forgery  imi^  one  of  the  printed  forms  has  b<*en  converted  by  him  into  a  false  docu-    < 
meot,  nor  San  attempt  to  commit  forgery  until  he  had  done  some  act  towards  making    * 
one  ol  ^he  forms  a  false  document.     Until  a  form  had  been  converted  into  a  false  docu-   . 
meot,  ik\  that  was  done  consisted  in  mere^ preparation  for  the  commission  of  an  offence.   ! 
An  attempt  to  ftommiWan  offence  must  be  todothat  which,  iT  successful,  would  amount 
to  the  ot^ence.    Per  Uarlb,  C.J. :  The  fact  that  the  word  *'  make"  is  used  in  s.  464  of  the 
Penal  Code  i^  conjunction  with  the  words  **  sign,"  "  seal,"  or  "  .execute,"  clearlydenotes 
thai  the  making  of  a  document  does  not  mean  writing  or  printing  it,  but  signing  or  other- 
wise executing  it. — In  the  Matter  of  Riasat  Ali,  alias  Babu  Miva,  alias  Bodiuzzu- 
MA  :  Empress  v.  Riasat  Ali,  alias  Babu  Miya,  alias  Bodiuzzuma,  I.  L.  R.,  7  Cal.  35a  ; 
8  C.  L.  R.  572.     [Garth,  C.J.,  and  Prinsep,  J.    June  3,  1881.] 

On  the  2nd  August  1884,  a  Munsif,  who  was  of  opinion  that,  in  the  course  of  a  suit 
which  had  been  tried  before  him,  certain  persons  had  committed  offences  under  ss.  193 
463,  and  471  of  the  Penal  Code,  and  that  the  prosecution  of  these  persons  was  desirable,  ' 
made  an  order  which  he  described  as  passed  under  s.  643  of  the  Civil  Procedure  Code,  and 
in  which  he^irected  that  the  accused  should  be  sent  to  the  Magistrate^  and  that  the  Ma- 
gistrate should  inquire  into  the  matter.  In  May  1885,  upon  an  application  by  one  of  the 
accus^  #0  tlft  District  Court  to  "  revoke  the  sanction  for  prosecution  granted  by  the  Mun- 
sif/' it  wa^  contended  that  the  "  sanction  "  had  expired  on  the  2nd  February  1885,  and  had 
ceased  to  have  dfect.  Held  by  the  Full  Bench  that' the  Munsif 's  order,  whether  it  was  or 
was  not  a  sanction,  was  a  sufficient  •'  complaint  "  within  the  meaning  of  s.  195  of  the  Cri- 
minal Procedure  Code,  and  that  the  limitation-period  prescribed  by  that  section  was  ap- 
plicable to  the  case.  Per  Petheram,  C.J.,  and  Straight,  J. :  That,  considering  that  s.  643 
of  the  Civil  Procedure  Code  was  closely  similar  to  s.  476  of  the  Criminal  Procedure  Code, 
the  Munsif's  order  might  be  taken  as  having  been  passed  under  the  latter  section.  Also 
per  Petheram,  C.J.,  and  Straight,  J. :  The  words  in  s.  195  of  the  Criminal  Procedure  Code, 
"  except  with  the  previous  sanction  or  ontbeconiplain^^hyjubljg  servant  concerned," 
must  be  read  in  connection  with  s.  ^5,"^(iWM?irt9SfflHct8^WBntne  object  of  avoiding 
the  inconvenience  which  might  be  caused  if  a  Munsif.»or  a  Subordinate  Judge,  or  a  Judge 
were  o1>liged  to  appear  before  a  Magistrate,  and  make  a  complaint  on  oath,  like  an 
ordymy  complainant,  in  order  to  lay  the  foundation  for  a  prosecution.  The  language  of 
s.  476  indicates  that,  where  a  Court  is  acting  under  s.  195,  a  complaint  in  the  strict  sense 
of  the  Code  is  not  required,  and  that  the  procedure  therein  laid  down  constitutes  the 
"complaint  «  mentiomrd  ins.  195. — Ishri  Prosad  v.  Sham  Lall,  I.  L.  R.,  7  All. 871. 
[Petheram,  C  J.,  and  Straight,  Brodhurst,  and  Tyrrell,  JJ.    July  4,  1885.] 

A  Spp  niiiMWiWWWi<i>i<li»  Registration  Act  (III.  of  1877)  is  not  a  Judge,  and,  there- 
fore, nottt  'KTourt"  within  the  meaning  of  s.  i99«Mie  Code  of  Criminal  Procedure  (A^ 
A.  of  188a).  His  sanction  is^therefoj|e|j|jg^jfifipssary  for  a  prosecution  for  forgery  in  re- 
specVof  a  forged  document  presenKcno^egistration  in  his  office.  The  word  **  forgery  " 
is  used  as  a*general  term  in  s.  463  of  the  Penal  Code  ;  and  that  section  is  referreS  to  in  a 
comprehensive  sense  in  s.  195  of  tha.  rriminul  Prnnadnga  G%Am  ffkct  X.  of  1882)  so  as  to 
embrace  all  spfcies  of  forgery,  and  thus  includes  a  case  falling  under  s.  467  of  the  Penal 
Cod^.  The  definitton^of  "  Court "  given  in  the  Evidence  Act  (I.  of  1872)  is  framed  only 
for  the  purposes  of  the  Act  itself,  and  should  not  be  extended  beydhd  its  legitimate  scope. 
Distinction  between  di  judicial  and  an  administrative  inquiry  pointed  out. — Queen-Em- 
PRESS  w.  TuLjA,  I.  L.  R.,  12  Bom.  36.     [West  and  Birdwood,  JJ.    July  14,  18^7.] 

^  Prisoner  was  request  to  make  an  entry  in  a  book  of  account  belonging  to  the 
complainant  to  the  effect  that  he  was  indebted  to  the  complainant  in  a  certain  sum  found 
due  on  a  s^tlement  6f  accounts :  instead  of  making  this  entry  as  requested,  prisoner  en- 
tcnsd  in  a  language  not  known  to  complainant  that  this  sum  bad  been  paid  to  complain- 
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Sec.  464.]    OFFENCES  RELATING  TO  tX>CUMENTS,  &c.    [Chap.  XVIII. 

% 

^nt.  41e  was  convicted  of  forgery  under  s.  465  oi  the  Penal  Code.  Held  that  the  offence 
was  not  forgery,  but  an  a|temDt  to  cheat.—QuEBN'EMPRBS&p.  Kurtju  Nayar,  L  L.  R., 
I  a  I^ad,  |il4.    [Muttusami  Ayyar  ana  ^ainephard,  JJ.    Sep.  9,  ao,  x888.] 

A  FALSELY  represented  himself  to  be  B  at  a  university  examination,  ffot  a. hall-ticket 

under  B's  name,  and  headed  and  signed  answer-papers  to  quesUons  with  B's  name.    HM 

that  A  committed  the  offences  of  forgery  and  cheating  bv  personation. — Qubbn>R«fkess 

j  v.^ppASAMi,  I.  L.  R.,  12  Mad.  151.     [Collins,  C.J.,  and  Parker«J.    Jan.  18,  1889.] 


*  J       The  term  "cjain^*  in  s.  463  of  the  Penal  Code  is  n^t  limited  ifi  its  application  to  a 

'/claim  toprojjjjf^he  term  '*  propertv"  in  the  same  section  will  cover  a  WntK^tfiGT 

Tt  is  not  ppryigtary  to  consHWMfforgery  under  s.  463  of  the  Penal  Co<!^)||fJ^ 

Lwiih  whicn  it  is  intended  that  the  false  document  shall  caus^a  person  lo  part 

T.  • :_4 i.  i.1.^  *.! I i.U-    /-!„  J i. J.      >^  •_-_    K._-*_T^ 


*propert^  i 

Jed  that  the 
existence  at  thetiiDfijadlgn  the  false  document  was  made.  Queen-Em^nis  v* 
nTT^TTyCairSooTaissenTea  irom.     ^Jueen^^EmfrSsv.  Appas^i  il,  L.  R, 

\I2  Mad.  151)  and  Queen-Empress  v.  Ganesh  Khanderao  and  Ganesh  Daulai  (I  L«R^  15 
^^.^.Som.  506)  approved.  One  S  B  presented  to  the  Prinripal  of  Queen's  College.  Shmres,  ( 
*  *— •^■^'^  a  false  certificate  purporting  to  have  been  granted  by  the  Principal  ot  Canning  Collie, 
Lucknow,  to  the  effect  that  he  had  attended  a  certain  proportion  of  a  certaiii  first-year 
course  of  Iaw*lectures  delivered  at  Canning  College,  S  B,  in  fact,  never%amng  attended 
such  lectures.  Had  that  certificate  been  a  true  one,  it  would  have  entitled  S  B  to  attend 
a  further  course  of  law-lectures  at  any  one  of  several  associated  institutions  anKmgst  which 
was  Queen's  College,  Benares,  without  attending  or  paying  the  fees  for  the  first  conrse  of 
^  *  lectures.     On  presentation  of  the  above  certificate  S  R  obtained  permission  to  attend,  and 

attended,  a  course  of  second-vear  lectures  at  Queen's  College,  Benares,  without  atletufing 
or  paying  the  fees  required  for  the  first -year  course.     After  S  B  had  attended  the  above- 
.^  mentioned  second-year  course  of  lectures  at  Queen's  College,  Benares,  he  again  ptesented  j 
the  said  false  certificate  to  the  Principal  of  Queen's  College,  with  a  view  to  his  obtaining  \ 
.  ^,0^€^  consolidated  certificate,  which  was  necessary,  as  he  alleged,  to  enable  him  ^  become  a 

1     /  ^^^^0"^^""^     candidate  in  the  Judge's  Court  pleadership  examination  in  Calcutta.    Held  that  im  both 
/     ^"'^"^'^  occasions,  when  he  presented  the  false  certificate  to  obtain  admission  to* th# se(y»Al>year 

/  law-class  at  Queen's  College,  Benares,  and  again  when  he  endeavoured  by  its  useHO  obCaia 

,    '  jm  the  consolidated  certificate  in  order  to  gain  admission  to  the  pleadership  examination  in 

'^*'*^,  ^^    ^^  Calcutta,  S  B  was  guilty  of  the  offence  provided  for  by  s.  471  of  the  Pegal  ^de. — Qucbn- 
vc>cU^«^^    ^^   Empress  «.  SoshiUhoshan,  1.  L  R,  15  All.  210.    [fidge,  C.J,  and  Aikman,  J.    April 

^  Making  a  false  document.  ,*84.  A  person  is  said  to  make  a  false  docu- 

^U>^^    ,]J.A_/''''^--"W*»o  jM|Qnesd{j2jJ^  makes,  signs,  seals,  or  executes 

.^^  \     Vi^y^^a 'document,  or  pan  01  a  document,  or  maices  any  mark -denoting  the  exccu- 

.  I  i'^     >^  ^    tion  of  a  docimient,  with  the  fhtention  of  causing  it  to  be  believpd  tha^  8uch 

>'  '^      document  or  part  of  a  document  was  made,  signed,  sealed*  or  ezecut^  by, 

or  by  the  authority  of,  a  person  by  whom  or  by  whose  authority  he  knows  &it 

it  was  not  made,  signed,  sealed,  or  executed,  q^at  a  time*  at  which  he  knows 

that  it  was  not  made,  signed,  sealed,  or  executed  ;  or  • 

Secondly. — Who,  withoutJa^ful  authority, 
by  ranrella^i(;n^   qv  Qfhp^^Y^jsff^  ^jj^g^T  Hnrnmpnf   manyTSS-w.*.  |.^*.«««w.. 
after  it  has  been  made  or  executed  jjU|}gbjJbimself  or  by  any  other  person, 
whether  such  person  be  living  or  dea^LnneRnflroTsuch  alteration^  or    • 

ry»l><//v.-~Who^hQne^Uvii^r|rau(|ulentlY  r.ftnQi*gftnv  npronn  tO  Slgll^teal, 

execute,  or  alter  a  document,  knowmg  that  such  person,  by  reasoiFof  anaonad- 
ness  of  mind  or  intoxication,  cannot,  or  that  by  reason  of  decepHgo.  proofed 
^  upon  him  he  does ribt, know  the  contents  of  the  documentTSflMnatareof the 

alteration. 

Illustrations, 

•  («.)  A  has  a  letter  of  credit  upon  B  for  Rupees  10,000  written  by  Z.     A,  in  ofder  to  . 

^  ^  defraud  B,  adds  a  cipher  to  the  10,000,  and  makes  the  sum  i.oo,ooo1t)tending\hat  It  may 

be  believed  by  B  that  Z  so  wrote  the  letter.    A  has  committed  forgery. 
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Chap.  XVIII.]     OFFENCES  RELATING  TO  DOCUMENTS,  &c.     [Sia  464.  **  ^  * 

•  •  ,  • 

{b.)  A,  without  Z's  authority,  aflixA  Z's  seal  to  a  document  purportiag  to  be^  con»   J^  \^^*  • ' 
vejrance  of  an  estate  from  Z  to  A,  with  the  intention  of  selling  the  estate  to  B,  and  there-  «     ^ 

by  of  obtaining  Irom  B  the  purchase-money.    A  has  committed  forgery.  * 

wiSCc.)  A  picks  up  a  cheque  on  a  banker  signed  by  B.  payable  to  bearer,  but  without  f^f^'^^r^fj  ^'^  ^ 
any  sum  having  been  ins^ed  in  the  cheque.  A  fraudulently  fills  up  the  cheque  by  in-  *-•».»♦  v  /  >*,^c^ 
setting  the  sum  of  ten  thousand  rupees.    A  commits  forgery.  ^ 

id,)  A  leaves  wijh  fi,  his  agent,  a  cheque  on  a  banker  signed  by  A,  without  insert- 
ing^the  sui|i  payable,  anc^authorizes  B  to  fill  up  the  cheque  by  inserting  a  sum  not  ex-  » 

oeeding  ^en  thousand  rupees  for  the  purpose  of  making  certain  payments.  B  fraudulent*  ^  A  C^*^  v»» »"» '*-- 
ly  fills  up  the  cheque  by  inserting  the  sum  of  twenty  thousand  rupees.    B  commits  forgery.   ^-^/pL-  ^^C  • 

<^.)  A.dra(Ws  a  bill  of  exchange  on  himself  in  the  name  of  B  without  B's  authority,         t  ^ 
intending^  discount  it  as  a  genuine  bill  with  a  banker,  and  intending  to  take  up  the  SL 

bill  01^ its  maturity.     Here,  as  A  draws  the  bill  with  intent  to  deceive  the  banker  by 
leading  him  to  suppose  that  he  had  the  security  of  B,  and  thereby  to  discount  the  bill,  > 

A  is  guilty  of  Jprgery* 

(/.)  Z's  will  contains  these  words,  "  I  direct  that  all  my  remaining  property  be 
equally  divided -^et ween  A,  B,  and  C."  A  dishonestly  scratches  out  B's  name,  intending 
that  it  may  be  believed  that  the  whole  was  left  to  himself  and  C.  A  has  committed  forgery.  ' 

(g.)  A  endorses  a  Government  promissory  note,  and  makes  it  pajrable  to  Z  or  his      ,  g^     \     a 
order,  by  writing  on  the  bill  the  words,  "  Fay  to  Z  or  his  order,"  and  signing  the  en-  oJJ^tO  l^    ^"^ 
dorsement     B  dishonestly  erases  the  words,  *'  Pay  to  Z  or  his  order,"  and  thereby  con-  *    * 

verts  the  special  endorsement  into  a  blank  endorsemenir.     B  commits  forgery. 

(A.)  A  sells  and  conveys  an  estate  to  Z.     A  afterwards,  in  order  to  defraud  Z  of  his  CiuJt.^sX*-*f  ^  ' 
estate,  executes  a  conveyance  of  the  same  estate  to  B,  dated  six  months  eai'lier  than  the  -^  .  ^^ 

date  of  the^ conveyance  to  Z,  intending  it  to  be  believed  that  he  had  conveyed  the  estate  1^^"*^  VT^  ^^* ' 
to  B  before  he  conveyed  it  to  Z.     A  has  committed  forgery.  * 

(f.>»Z  cActales  his  \|rill  to  A.    A  intentionally  writes  down  a  different  legatee  from  i 
the  l^rat^  named  by  Z,  and,  by  representing  to  Z  that  he  has  prepared  the  will  accord -*^#Ct /or  #*-/*•« 
ing  to  his  instructions,  induces  Z  to  sign  the  will.    A  has  committed  forgery. 

if.)  A  writes  a?  letter,  and  signs  it  with  B's  name  without  B's  authority,  certifying  I          1     /      y 

that  A  is  a  man  of  good  character  and  in  distressed  circumstances  from  unforeseen  mis-  /^  ^^■'"V\/(.4*  f  I  i 
fortune,  intending  by  means  of  such  letter  to  obtain  alms  from  Z  and  other  persons. 
Here,  as  A  made  a  false  document  in  order  to  induce  Z  to  part  with  property,  A  has 
committed  forgery. 

(i.)  A,  without  B's  authority,  writes  a  letter  and  signs  it  in  B's  name,  certifying  to  ^— ^ 

A's  character,  intending  thereby  to  obtain  employment  under  Z.    A  has  committed  for-  "^^ 

gery,  inasmuch  as  he  intended  to  deceive  Z  by  the  forged  certificate,  and  thereby  to  in-  >f 
duce  2  to  enter  into  an  expressed  or  implied  contract*  for  service. 

•  Explanation  /. — A  man's  signature  of  his  own  name  may  amount  to  for-  ^ 
gery.  : 

'^-_=^ Illusirations, 

{a.)  A  ^gns  his  own  name  to  a  bill  of  exchange,  intending  that  it  may  be  believed 
that  the  bill  was  drawn  by  another  person  of  the  same  name.    A  has  committed  forgery.   . 

{6,)  A  writes  the  word  "  accepted  '*  on  a  piece  of  paper,  and  signs  it  with  Z's  name» 
vn  order  that  B  may  afterwards  write  on  the  paper  a  bill  of  exchange  drawn  by  B  upon 
Z,  and  negotiate  the  Sill  as  though  it  had  been  accepted  by  Z.  A  is  guilty  of  forgeryj 
aad  If  B,  kaowing  the  fact,  draws  the  bill  upon  the  paper  pursuant  to  A's  infen^on,  B  is^ 
also  guilty  of  forgery.  j 

(c.)  A  pidks  up  a  bill  of  exchange  payable  to  the  order  of  a  different  person  of  the 
sany  name^.  A  eods>3q^  the  bill^lQ  his  own  name,  intending  to  cause  it  to  be  believed 
that  it  was  enaoiiied  by  tTieperson  to  whose  order  it  was  payables    Here  A  has  commit-*.  a 

ted  forgery.  • 

id.)  A  purchases  an  estate  sold  under  execution  of  a  decree  against  B.  B,  after  the 
%izore  of  the  estate,  in  coflusion  with  Z,  executes  a  lease  of  the  estate  to  Z  at  a  nominal 
rent  and  for  a  long  period,  and  dates  the  lease  six  qionths  prior  to  the  seizure,  with  intent  ' 

todefVaud  A,  and  to'tause  it  to  be  believed  that  the^^ase  was  granted  before  the  seizure.  "^ 

B,*though  he  executes  the  lease  in  his  own  name,  coninuts  forgery  by  antedating  it.  * 

I  '     '    ^i  [     459     ]  \ 


^: 


• 


N 


'  *•         S83.  461.1     OFFE^rCES  RSLiTmG  tJ  DOZUME^FS,  &c.  [Chap.  XVIll. 

*■      •  *    «•     (^.f  A,  a  trader,  in  anticipation  of  insolvency,  lod^^es  effects  with  B  for  A's   benefit, 

«^  and  with  intent  to  defraud  his  creditors, and,  in  order  to  give  a  colourto  the  trad^ctiott, 

writes  a  promissory  note  binding  himselt  to  pay  to  B  a  sum  for  value  recfttved,  and  «rte- 

dates  the  note,  intending  that  it  may  be  believed  to  have  been  jnade  beforS  A  «cas  os  tlie 

point  of  insolvency.    A  has  committed  forgery  under  the  fir^t  kead  of  the  defioituM. 

^  Explanation  2. — ^The  making  of  a  false  documeDt  in  the  name  of  a  fidi- 
tioas  person,  intending  it  to  be  believed  that  the  document  \^as  made  by  a  leal 
person,  or  in  the  name  of  a  deceased  person,  intending^  to  be  believed  tktt* 
the  document  was  made  by  the  person  in  his  lifetime,  may  amount  todorgerj* 

Illtistration,  *  • 

A  draws  a  bill  of  exchange  upon  a  fictitious  person,  and  fraudulently  ^tf^cepts  tbc 
bill  in  the  name  of  such  fictitious  person  with  intent  to  negotiate  it.   A  commits  f^ipery. 


Rulings, 

It  must  be  proved  that  the  accused  practised  deception  so  as  to  pftvettt  a  persoa 
from  knowing  the  nature  of  the  document  before  the  accused  can  be  found  guilty  omfer 
s.  464  of  the  Penal  Code  of  making  a  false  document. — Qusbn  9.  Nujbbbutoollam,  9 
W.  R.  20.    [Jackson,  J.     Feb.  20,  1868.] 

Whers  a  prisoner,  who  appealed  to  the  Commissioner  from  an  order  of  an  awettor 
under  Aft  XXI.  of  1867,  filed  a  stamp-paper  for  a  copy  of  the  assessor's  decision  after  the 
period  of  appeal  had  elapsed,  but  on  appeal  averred  that  he  filed  the  stamp-paper  before  the 

'  time  for  appealing  bad  elapsed,  and  fraudulently  obtained  a  certificate  to  that  effect  which 
was  antedated,  it  was  held  that  he  was  guilty  of  having  abetted  the  commission  of  forgery 

'  of  a  document  within  s.  463  and  s.  464,  cl.  i,  of  the  Penal  Code. — Queen  H  Sookmov 
Ghose,  10  W.  R.  23.     [Loch  and  Glover,  JJ.    July  25,  1868.J  i.     «  *        • 

Where  the  accused,  a  mohurrir  in  a  registry-office,  was  charged  with  nrtaktng  bAstt 
endorsements  of  registry  on  the  back  of  certain  deeds,  which  endorsements  were  signed 
by  the  registrar,  it  was  held  that,  before  he  could  be  convicted  of  f<jrgei*y  under  part  3, 
s.  464,  Penal  Code,  it  must  be  shown  that  the  registrar,  in  consequence  of  deception  prac- 
tised upon  him  by  the  accused,  did  not  know  the  contents  of  the  document  he  was  Sign- 
ing. Money  received  by  a  mohurrir  appointed  under  the  Registration  Aft  (IX.  of  ifito, 
B.  C.)  b^jrway  of  fees  for  registering  deeds  is  money  enfi^usfecl  to  "him  as  a  public  servant. — 
Queen  v.TDwarka  Nath  Ghose,  20  W.  R.  49.     [Glover  an3  BTrcH,  jj.  July  9,  12^73. J 

Where  prisoner,  to  screen  his  own  negligence,  altered  an  office-report,  such  conduct 
does  not  fall  within  the  definition  of  forgery  in  the  Penal  Code. — Queen  v.  Lall  Gumal, 
2  N.-W.  P.  II.     [Turner  and  Spankie,  JJ.    Jan.  18,  1870.] 

^^^.^'^  A  MISREPRESENTATION  by  false  description  of  one's  position  in  life  falls  under  the 
heading  of  cheating,  and  not  under  that  of  forgery.  Where,  therefore,  a  documeni  pur- 
ported to  have  been  signed  by  "  G  L,  patwari,"  and  it  was  said  that  it  was  signed  by  G  L, 
but  at  a  time  when  G  L  was  not  a  patwari,  it  was  held  that  the  document  was  not  a  for 
gery  within  s.  464  of  the  Penal  Code. — Jov  Kurn  Singh  v.  Man  Patuck,  li  W.  R.  4I« 
fKemp  and  Ainslie,  JJ.     Feb.  17,  1874.] 

y*^         Falsification  of  a  record  made  in  order  to  conceal  a  previous  aft  of  n^ligence  not 
^     amounting  to  fraud  does  not  amount  to  forgery  within  the  meaning  of  ss.  4^  and  464* 
^Empress  v.  Shanker,  1.  L.  R.,  4  Bom.  657.   [Kemball  and  Melvill,  JJ.    July  19,  i88o.] 
Whgre  the  date  of  a  document,  which  would  otherwise  not  have  been  pfesentedfor 
registration  within  time,  is  altered  for  the  j^Urpose  of  getting  it  registered,  the  oflfeoce 
committed  is    ""  '  *        "        *        ••  •       -      •  .      ^.«.  . 


or 
in 
C.J.,  and  Field,  J.     Dec.  3,  1880.] 

That  which  constitutes  a  false  document  within  the  meaning  of  §s.  463  and  464  of 
the'Penal  Code  is  not  the  writing  of  any  number  of  words  whiqh  in  themselves  are  iooo- 
cent,  but  the  affixing  the  seal  or  signature  of  some  other  person  to  the  document  with  a 
knowledge  that  the  seal  or  signature  is  not  his,  and  that  he  gave  no^authoritf  to  affix  it. 
A  person,  therefore,  who  has  given  orders  for  the  printing  of  certain  receipt-form ssimiUr 
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•  •  •  . 

to  those  formerly  used  by  a  certain  company,  and  corrected  the  proofs  of  the  same,  iff        '      *  • 

being  his  intention  10  use  the  receipt-forms  in  order  to  conn-nit  a  fraad,  cannq|  be  eon-  •*     ^ 

ricted  of  forgerv  until  one  of  the  printed  forms  his  been  converted  by  him  into  a  false 
documeaty.nor  8f  an  attempt  to  cjm  nit  t'or^jry  until  h3  haddjna  some  act  towards  mak- 
ing one  gI  the  forms  a  false  document.  Until  a  form  had  been  converted  into  a  false 
dc^umeot,  all  that  was  done  consistel  in  m^re  preparation  for  the  commission  of  an  of- 
fence. An  attempt  to  commit  an  offence  mast  be  to  do  that  which,  if  successful,  wftuld 
amoant  to  the  offenc^ch  irjjed.  Per  Garth,  C.J.  :  The  fact  that  the  word  "  make  "  is  used 
in  •464  o^the  Penal  CcHe  in  conjunction  with  the  words  "sign,"  "seal,"  or  "execute," 
cleariy  denotes  that  the  making  of  a  document  does  not  mean  writing  or  printing  it,  but 
signing  or  otherwise  executing  it. — In  re  Riasat  Ali,  alias  Babu  Miya,  alias  Bodiuz- 
zuMA:  Empress  V.  Rias.at  Ah,  alias  Babu  Miya,  alias  Booiuzzuma,  4.  L.  R.,  7  Cal.  ^* 

3Sa;  8  C.  ^  R.  572.     [Garth,  C.J.,  and  Prinsep,  J.    June  3,  1881.]  ^y^^ 

T41E  vendees  of  a  plot  of  land  altered  the  number  by  which  the  land  was  described     v^  T 

iotiiefleed  of  sale,  doing  so  because  such  number  was  not  the  right  number.     Having  ^ 

made  this  alte«ation,  «hey  used  the  deed  of  sale  as  evidence  in  a  suit.      Held  that  the  ^       •  t^ 

alteration  of  the  deed  did  not  amount  to  "  forgery  "  within  the  meaning  of  s.  463  of  the  ^  ^^^  W»  I    ^ 


Penal  Code^or*couId  the  deed,  after  the  alteration,  be  designated  a  "  forged  document "  ^^^^^  > 

JB  Contemplated  by  s.  ^7q.  the  intention  to  cause  wrongful  loss  or  wrongful  gain,  or  to 
^"^^efraud.  bein^wanting;  nor  could  it  De  said  ihal,  m  Ui^lllg'ni^'aiHKl,  the  VCKSbes  were 

"  diafaonesTiy^B"irauau 


•p;- 


use  by  the  vendees  of  the  deed  did  not  constitute  any  offence  under  s.  471  tJl  the  Penal  ^  *     "i 

Code.     Further,  that  thtir  use  of  it  did  not  render  them  liable  to  conviction  under  s^jq6kxOh>v»4,S/V^  *^ 

of  that  Code.--EMPRESs  r.  Fateh,  I.  L.  R.,  5  All.  217.     [Mahmood,  J.    Oct.  2,  i88lj    '  V,^^V_  4^ 


i         The  accused,  in  order  to  obtain  a  recognition  from  a  Settlement  Officer  that  they 

I  were  entitled  to  the  title  of  "  Luskur,"  filed  I'sanad  before  that  officer  purporting  to  grant  9 

,  that  title.    This  document  was  found  not  to  be  genuine.    The  Sessions  judge  convicted 

I  Ae  aocf^sedftinder  ss.  471  and  464  of  the  Penal  Code.     Held  00  appeal  that,  even  suppos-  a 

^ing  the  accused  had  usied  the  document  knowing  it  not  to  be  genuine,  they  could  not  bel  A  rnAA 

^fouod  guilty,  as  the  intention  of  the  accused  was  not  to  cause  wrongful ^ain  or  wrongful!  jf^^J^^^^^^      \ 

r  loss  fo  any  onp  their  intention  being  to  produce  a  ^alse  belief  in  the  mind  of  the  Settle- 1  j^^^' 

Iment  Officer  ttiat  they  were  entitled  to  the  dignity  of  "  Luskur."  and  that  thia  ^ould  not  J—"'^ 

b^said  to  constitute  an  "  intention  to  defraud."     A  sanad  conferring  a  title  of  dignity  ojj^  W 
a  person  is  »<!)l  a  valuable  SBtJUrity  within  the  meaning  of  the  Penal  Code. — Tan  Mahomed  11 
'  AMD  Jabar  MAiJflBED  i.  (JuELv-EMPi^riSS ;  WARRl^  MftAH  V.  (Jueen-Empress,  I.  L.  R.,  |/ 
10  Cal.  584.     LMitter  and  Norris,  JJ.     April  17,  1884.]  ^ 

A  TREASURY- accountant  was  convicted  of  offences  under  ss.  218  and  465  of  the  Penal 
Code  under  the  following  circumstances :  A  sum  of  Rs.  500,  which  was  in  the  treasury, 
and  was  payable  to  a  particular  person  through  a  Civil  Cqjurt,  was  drawn  out  and  paid 
away  tb  other  persons  by  means  of  forged  cheques.  After  the  withdrawal  of  the  Rs  500, 
but^brfore  such  withdrawal  had  been  discovered,  the  representative  of  the  payee  applied 
for  payment.  The  prisoner  then  upon  two  occasions  wrote  reports  to  the  effect  that  the 
Rs.  $00  in  question  then  stood  at  the  payee's  credit  as  a  revenue-deposit,  and  that  it 
wa» about  tq^be  transferred  to  the  Civil  Court.  Upon  the  first  of  these  reports,  an  or- 
der was  signed  by  the  treasury -officer  for  the  transfer  of  the  money  to  the  Civil  Court  .  , 
concerned,  and  to  effect  such  transfer  a  cheque  was  prepared  by  the  sale-mohurrir,  which, 
as  originall^jidrawn  up,  related  to  the  sum  of  Rs.  500  already  mentioned.  The  signature 
'^f  the  ctieque  by  the  treasury- officer  was  delayed  for  some  time,  and  meanwhile  the 
cheque  was  altered  by  the  prisoner,  in  such  a  manner  as  to  make  it  relate  to  another 
depd&it  of  4^.  500,  which  had  been  made  subsequently  to  the  above,  and  to  the^redit  \)f  \^ 
another  person.    The  result  of  this  was  th*  transfer  of  the  second  payee's  Rs.  500  to  the  >• 

Civil  Court,  airif  it  had  been  the  first  Rs.  500,  and  to  the  credit  of  the  first  payee's  repre- 
sentative. The  prisoyer  was  convicted  under  s.  465  of  the  Penal  Code  in  respect  of  the 
cheque,  an*tlrt9erTiflBTfi  l^pect  of  the  two  reports  above  referred  to.    /^Wo?,  with  re-  * 

spect  to  the  charge  under  s.  465,  that  the  prisoner's  immediate  and  more  probable  inten- 
tion— which  alone,  and  not  his  remoter  and  less  probable  intention,  should  be  attributed 
to  him — was  not  to  cause  wrongful  loss  to  the  second  payee  by  delaying  pavment  of  ^he 
Rs.  500,  due  to  her,  though  the  act  might  have  caused  her  lo.ss,  but  to  conceal  the  previous  •* 

fraudulent  withdrawal  of  the  first  payee's  Rs.  500 ;  that,  under  these  circumstances,  he 
could  not  bfe  said  to  liave  acted  "  dishonestly  "  or  "  fraudulently  "  within  the  meaning  of  " 
s.  ft4  or  s.  25  of  the  Penal  Code ;  and  that,  therefore,  his  guilt  under  s.  465  had  not  been 
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fhade  out,  and  the  conviction  under  that  section  bust  be  set  aside.  Held  al«>  that  pri- 
soner's in^ntion  in  making  the  false  reports  was  to  stave  off  the  discoflery  of  the  previoas 
fraud,  and  save  himself  or  the  actual  perpetrator  of  that  fraud  from  legal  4>unishment,  and 
that,  having  prepared  the  reports  in  a  manner  which  he  knew  to  be  incorreA,  he  vras  right- 
ly convicted  under  s.  218  of  the  Penal  Code.  Held  further  thaW  as  the  prisoner,  who  was 
a  public  servant,  made  these  reports,  and  assumed  to  make  them  in  due  course  aad  as  a 
partfof  his  duty,  and  held  them  out  as  reports  which  were  made  by  the  proper  officer^aiKl 
as  no  question  was  put  in  the  examination  of  the  witnesses  from  the  ^flice  which  ftoggitsced 
that  it  was  not  his  business  to  make  such  reports,  it  must  be  iifferred  that  he^nadet%no 
because  it  was  his  business  to  do  so,  and  as  a  public  servant,  with  the  meanin^oC  s.  ti8 
of  the  Penal  Code. — Qubbn-Emprsss  v.  Gridhari  Lal,  I.  L.  R.,  8  All.  6^3.  [Edge,  C.J. 
Aug.  24,  1886:}  *  • 

The  accused,  who  was  a  copyist  ipjJfhe  Sub-divisional  Office  at  B,  agpKed  for  a 
clerkship  then  vacant  in  that  office,  ^n  fenaorsement  on  hjs  appli^^jpf^inn^  recomn^wlifig 
him  for  the  post,  and  purporting  to  have  been  made  by  the  Sub-divisional  Officgr  ol  B, 
was  foundto  have  been  falsely  made  by  the  accused.  The  application  w%s  accompaaied 
by  alettoj  also  fabricated  by  the  accused,  purporting  to  be  from  the  Collector  to  the 
Sub-di visional  Officer  at  B,  informing  the  latter  officer  that  he,  the  Coll#ctcCi  had  sdect- 
ed  the  accused  for  the  vacant  post.  The  Sub-divisional  Officer,  having  some  sospictoo 
as  to  the  genuineness  of  his  letter,  wrote  a  demi-official  letter  to  the  Collector  to  ascer- 
tain whether  he  had  really  written  it ;  and  this  being  posted  in  the  loca)  post  office,  theac- 
cused  fabricated  a  third  document,  purporting  to  be  a  letter  from  the  Sub-divisional  Offi- 
cer to  the  post-master,  asking  him  to  stop  the  despatch  of  the  demi-official  letter.  The 
accused  was  charged  with,  and  convicted  in  the  S^ssjp^^Court  of,  t|ie  oflFencfe  mf  Ctyy^rri 

^  under  s.  464  of  the  Penal  Code,  in  respect  of  ^e^ree  aocuments.    Held  that  th^coo- 
viction  was  right  with  regard  to  thft  first  tW&Jdocuments.  but  with  regard  to  the  tfatn  do-  i 

t  cument  it  could  not  be  said  that  he  falsely  made  it  either  dishonestly  or  ^udulentlyf 
within  the  meaning  of  that  section. — Abdul  Hamid  v.  Empress,  I.  L.  R.,  13  CaL 
[Mitter  and  Grant,  JJ.    Sep.  7,  1886.]  *     •      ^  < 

The  prisoner  made  certain  entries  in  his  ledger,  which  consisted  of  roflgh  loose 
sheets,  showing  that  certain  sums  of  money  had  been  re-paid  to  the  pros^utor,  whidi,  in 
fact,  had  not  been  re-paid.  Held  that  the  prisoner  was  guilty  of  focgery  nader  s.  4JS^  \ 
Simply  the  omission  of  a  count  in  the  charge  is  a  defect  in  the  charge,  and  the  Appelbte 
Court  may  confirm  a  conviction  under  a  different  section  of  the  Penal  Code  from  thsrt  upon 
which  the  prisoner  was  tried  and  convicted,  provided  the  prisoner  has  not  been  preju- 
diced or  injured  by  the  substitution  of  one  section  for  another. — Anonymous,  i  Ind.  lur., 
.N.  S.,  46. 

Prisoner  was  requested  to  make  an  entry  in  a  book  of  account  belonging  to  the 
complainant  to  the  effect  that  he  w§s  indebted  to  the  complainant  in  a  certain  sum  found 
due  on  a  settlement  of  accounts ;  instead  of  making  this  entry  as  requested,  prisoner  en- 
tered in  a  language  not  known  to  complainant  that  this  sum  had  been  paid  to  complain- 
ant. He  was  convicted  of  forgery  under  s.  465  of  the  Penal  Code.  //W<^  that  the «Ftiice 
was  not  forgery,  but  an  attemot  to  cheat. — Quebn-Empress  «r.  KuNju  Nayar,  I.  L.  R.,  12 
Mad.  114.    [Muttusami  Ayyar  and  Shephard,  JJ.    Sep.  9,  23,  1888.] 

Unc^.  465.  Whoever  commits  forgery  shall  be  punished  with  Imprisonment  of 

Warrant.  Punishment  of  fo     r  either  description  for  a  term  which  may  extend  lo 

Bailable,  **   orgery.         ^^^^  years,  or  with  fine,  or  with  both.       ••   •  t 


(UI 


Not  cum  p. 


No  appeal  lies  from  an  order  of  a  Civil  Court  directing  a  criminal  prosecution  for 
forgery  &mmitted  before  it. — Gunga  Narain  Sircar  9.  Azbbzoonissa  Beb^b,  5  W.  R., 
Mis.,  18.     [Bayley  and  Shumbhoonath  Pundif,  J  J.,    Feb.  6,  1866.] 

When  a  Civil  Court  directs  that  criminal  proceedings  betaken  again%^  a  party  to  a 
suit  before  it  for  perjui^v  or  forgery,  the  High  Court  has  no  powef,  on  an  appeal  bfing 
preferred  against  the  oecision  of  that  Court,  to  direct  that  such  proceedings  btf  stayed 
until  the  appeal  shall  have  been  heard  and  determined.— In  the  Matter  oe  Ram  Pra- 
sad Hazra,  B.  L.  R.,  Sup.  Vol.,  426  (F.B.).  [Peacock,  C.J,,  and  Bayley,  Seton-Karr. 
Pundit,  and  Macpherson,  JJ.     Feb.  12,  1866.] 

By  a  person  consenting  to  act  under  a  mukhtarnama,  and  attaching  his  nime  in 
token  of  such  consent,  he  does  not  become  a  maker  pf  the  mukhtaYnama,  01^ a  forger,  if 
the  mukhtarnama  turns  out  to  be  forged.    It  is  the  duty  of  the  Judge  to  notice  to  Ae 
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assessors  discrepancies  aod  contradictSry  statements  made  by  the  witnesses. — Queen  v. 
Busjo  Barick,  5  ^.  R.  70.    [Jackson  and  Glover,  JJ.    April  16,  1866.]         •         * 

When  a(^il  Court  sends  a  prisoner  before  a  Magistrate  on  a  charge  of  forgery,  it 
is  competent  to  the  Magistrate  to  commit  the  prisoner  for  trial  on  a  charge,  either  of  for- 
gery or  of  using  as  genuine  a  false  document,  or  of  abetting  forgery. — Queen  v.  Mohbsh 
Chundbr  Acharjee,  6  W.  R.  20.     [Norman  and  Campbell,  JJ.    July  7,  1866.]        • 

The  signing  of  avAalatnama  in  the  name  of  co-decree-holders  without  their  author-  ^^^^^^ 
ity  to  do  so,  and  delf^eri^g  it  to  a  vakil,  with  instructions  to  file  a  petition,  stating  that 
the^bt  hafd  been  satisfied,  and  praying  that  the  case  may  be  struck  off  the  file,  te  forgery 
within  tht  meaning  of  s.  463  of  the  Penal  Code. — Queen  v.  Gaynee  Ram,  6  W.  R.  78. 
[Markby,  J.    §19.  27,  1866.] 

A  PRISONER  was  charged  with  having  forged  pattas  A  and  B,  bearing  the  same  date, 
and  adducA  in  evidence  by  him  in  the  same  suit.  No  mention  of  any  charge  as  to  patta 
B  was  {sade  in  the  order  of  commitment  ;  and  the  prisoner  having  been  acquitted  on  an 
indictment  for  forging^patta  A,  it  was  held  by  the  majority  of  the  Court  (Markby,  J.,  dis- 
senting) that  thf  plea  of  autrefois  acquit  was  inadmissible  on  a  subsequent  trial  of  the 
prisoner  for  fprgyig  the  patta  B. — Quekn  v.  Dwarkanath  Dutt,  7  W.  R.  rs  ;  2  Ind. 
]ur.,  N.  S.,67.     [Peacock,  C.J.,  and  Kemp  and  Markby,  JJ.    Jan.  23,  1867.] 

Thb  sanction  for  prosecution  mentioned  in  the  Criminal  Procedure  refers  to  those 
cases  only  where  a  forged  document  has  been  put  in  evidence  in  a  Civil  or  Criminal 
CoQrt  ;  but  in  other  cases  a  Magistrate  is  competent,  proprio  moiu^  to  inquire  into  allega- 
tions of  forgery,  and  no  sanction  is  necessary. — Queen  v.  Ramdharrv  Singh,  10  W.  R. 
5.    [Loch  and  Glover,  JJ.    June  6,  1868.] 

A  CONVICTION  for  forgery  under  the  Penal  Code  cannot  be  had  unless  it  is  proved 
that  the  accused  himself  made  a  document,  or  part  of  a  document,  with  the  intention  of  ^ 
caaslng  it  t#  be  believed  that  such  document,  or  part  of  a  document,  was  made  by  the 
authority  of  g  p^son  by  whose  authority  he  knew  that  it  was  not  made. — Queen  v.  Ram 
GoPAiTaHuff,  10  W.  R.  7.     [Phear  and  Hobhouse,  JJ.    June  23,  1868.] 

The  offence  of  altering  one  part  of  a  document  executed  in  two  parts  for  the  mutual 
sectnity  of  bolk  the  parties  concerned  deserves  to  be  severely  punished. — Queen  v, 
Kissoree  Mohun  fluTT,  17  W.  R.  58.    [Bayley  and  Mitter,  JJ.    May  6,  1872.] 

Held  that,  where  a  person's  object  was  to  deceive  his  employer  by  falsifying  account- 
books  which  were  in  his  custody,  such  deception  being  likely  to  cause  damage  to  his  em- 
ployer, he  was  rightly  convicted  under  s.  460  of  forgery  with  intent  to  cheat  instead  of 
under  s.  465  of  simple  forgery. — Queen  v.  Banessur  Biswas,  18  W.  R.  46.  [Bayley  and 
Milter,  JJ.  Sep.  5,  1872.] 
^  A  Civil  Court  has  no  power  to  order  the  commitment  of  persons  for  offences  under 
'"is.  471,  465  and  193  of  the  Penal  Code  without  holdirfg  the  preliniinarv  inquiry  required 
by  s.  4f4_of  the  Criminal  Procedure  Code  (Act  X.  of  1872),  corresponding  with.s  478  of 

'  >  ftf  rriminal  Prnn^.ir^  (Act  X.  of  1882).— QUEEN  V.  RUNGATOONEE,  48  W. 

arkl)yLdTHitter,JJ.  Aug.  5,  1874.] 
Where  a  clerk,  who  had  committed  criminal  breach  of  trust,  subsequently  made 
fa]se*entries  vn  an  account-book,  with  the  intention  of  concealing  such  offence,  held  that 
the  making  of  such  entries  did  not  constitute  the  offence  of  forgery,  and  he  had  therefore 
been  improperly  convicted  under  s.  465  of  the  Penal  Code.  Queen  v.  Jageshur  Per* 
shad  (6  N,-Wt  P.  56)  and  Queen  v.  Lai  Gumul  (2  N*-W.  P.  ii)  followed.— Empress  v, 
jrwANAND,  I.  L.  R.,  5  All.  221.     [Mahmood,  J.    Oct.  5,  1882.] 

Ivf  a  su^  on  a  bond,  instituted  in  the  Court  of  a  Munsif,  the  question  wheth^  thede-  ^'' 
fendant  had  executed  the  bond  or  not  was  referred  to  arbitration.  The  arbitrator  decided 
that  the  defen(]^nt  had  not  executed  the  bond,  and  that  it  was  a  forgery.  The  Munsif  dis- 
missed the  suit  in  accordance  with  the  award.  The  defendant  then  applied  to  the  Mun- 
sif for  sanction  to  prosecute  the  plaintiff  without  specifying  in  his  aipplication  the  offences 
in  respect  of  which  he  desired  to  prosecute.  The  Munsif  granted  sanction,  merely  ob* 
serving  that  there  were  sufficient  grounds  for  sanctioning  the  prosecution,  without  giving 
any  reasons  or  specifying  the  offence  or  offences  in  respect  of  which  sanction  was  granted. 
Held  that  the  terms  in  whii:h  the  Munsif  bad  given  his  sanction  to  a  prosecution  were  not 
sufficiently  explicit,  and  that  he  should  have  mentioned  the  section  or  sections  of  the  Penal 
Code  iAder«which  he''  authorized  criminal  proceedings  to  be  taken,  as  also  in  a  general  ' 
way  the  offence  or  offences  to  be  charged,  the  date  of  commission,  and  the  place  wher^ 
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committed.  Fuither,  that,  as  the  Munsif  himself  had  not  determined^be  question  of  for- 
ger/ in  tile  suit,  he  should  have  made  some  inquiry  to  satisfy  himself  that  there  were 
materials  to  justify  a  prosecution. — In  the  Matter  of  Parsotam  Lalv.  Bijai,  I.  L,  R.,  6 
All.  loi.    [Straight,  J.    Oct.  23,  1883.]  ^^      . 

.  Sanction  was  granted  to  prosecute  a  defendant  for  forgJry  and  perjury  alleged  to 
hav«  been  committed  by  him  in  a  civil  suit  which  was  decided  against  him  on  the  22nd 
August  1882.  The  defendant  then  preferred  an  appeal,  which  ^as  dismissed  on  the  gih 
August  1883.  The  plaintiff  commenced  criminal  proceedings  agfinsfthe  defendant,  under 
the  sanction,  on  the  23rd  July  1884;  but,  such  proceedings  having  been  comnd^nced  nfbre 
than  six  months  after  the  date  of  the  sanction,  the  charge  was  dismissed.  Th^  plaintiff 
then,  on  the  20th  August  1884,  applied  for  a  fresh  sanction,  which  was  grMited  on  the  13th 
April  1885.  Held  that,  assuming  that  the  Munsif  who  granted  the  fresh  sanction  had  power 
to  do  so,  as  to  which  the  Court  expressed  no  opinion,  such  fresh  sanction  shofUd  not  have 
been  granted  unless  some  explanation  was  given  for  the  omission  to  commence  proc«edings 
within  six  months  ;  and  as  no  such  explanation  was  given,  or  any  special  grounds^hown 
why  a  fresh  sanction  should  be  given,  the  Munsif  did  not  exercise  a  souiid  discretion  in 
granting  such  fresh  sanction,  and  consequently  his  order  was  set  aside.— Toyd eg  Singh  t. 
Harihar  Pershad  Singh,  I.  L.  R.,  11  Cal.  577.    [Mitterand  Norris,  J].*  Mty  22,  1885.] 

A  MORTGAGOR  was  charged  with  making  a  fraudulent  alteration  in  his  mortgage-deed 
which  was  then  registered  by  a  Sub- Registrar.  Held  that  the  sanction  of  the  Sub-Regis- 
^  '  trar  was  not  necessary  for  a  prosecution  on  a  charge  of  forgery.    In  re  Venkaiackala 

(I.  L.  R.,  10  Mad.  154),  Queen-Empress  v.  Subba  (I.  L.  R.,  11  Mad.  3)  explained. — Quee^-w 
Empress  v.  Sobhanadfi,  I.  L.  R.,  12  Mad.  201.  [Muttusami  Ayyar  and  Parker.JJ. 
Feb.  II,  1889.] 

Under  the  general  revisional  powers  conferred  by  s.  439  of^the  Code  of  Criminai  Pro- 
•  cedure,  a  High  Court  has  power  to  consider  the  propriety  of  an  order  which  4»urports  to 
be  passed  under  s.  476  of  the  Code  of  Criminal  Procedure.  Queen-Empress  v.  Rachappa 
(I.  L.  R  ,  13  Bom.  109)  dissented  from.  Where  a  defendant  in  a  suit  Fh  tUfe  C^tftt  of  3 
Munsif  applied  to  the  District  Judge  for  sanction  under  s.  195  of  the  Code  to  pvosecute  a 
witness  who  had  given  evidence  in  the  Murtsif'fi  Court  in  support  of  a  deed,  produced  as 
evidence  before  that  Court,  which  had  been  found  by  the  Munsif  to  l)^  a  forgery;  and  the 
District  Judge  refused  the  application,  but  purporting  to  act  under  s.  476  of  the  Code,  him- 
self ordered  the  prosecution  of  such  witness,  held  that  the  Judge's  order  was  made  with- 
out jurisdiction,  the  offence  in  respect  of  which  the  sanction  was  directed  not  having  been 
committed  before  him,  nor  brought  to  his  notice  in  the  course  of  a  judicial  proceeding. 
—In  the  Matter  of  Mathura  Das,  I.  L.  R,,  16  All.  80.  [Aikraan,  J.  Nov.  29. 
1892.] 

Ct.  of  Ses.  468.  Whoever  forges  a  document  purporting  to  be  axecorj  or  proceed- 

Wa^^nt.  Forgery  of  record  of  Court    ing  of  Or  in  a  Court  of  Justice,  or  a  register  of  birth, 

Not  bailable,   or  of  public  register.  baptism,  marriage,  or  burial,  or  a  register  kgpl  by 

Not  corop.       a  public  servant  as  such,  or  a  ceitificate  or  document  purporting  to  be  made 

by  a  public  servant  in  his  oflScial  capacity,  or  an  authotity  to  institute  or  defend 

a  suit,  or  to  take  any  proceedings  therein,  or  to  confess  judgment,  Igrimffigj^ 

of-at^prney^  shall  be  punished  with  imprisonment  of  either  descripBonlora 

term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  feeu 

A  CONVICTION  may  be  had  for  usin?  as  genuine  a  forged  document  purporting  to  be 
made  b;;  a  public  servant  in  his  official  capacity,  notwithstanding  the  illegijbitity  ef  the 
seal  and  signature  thereon. — Queen  v,  Prqsunno  Bose,  5  W.  R.  96.  ^Norman  und 
Campbell,  JJ.     May  28,  1866.]  ^ 

The  subsequent  falsification  of  a  roznamcha-bahi  kept  in  ,t be  office  of  a  Deputy- 

*      ^  Inspector  of  Schools* by  the  mohurrir  in  charge  thereof  for  the  purpose  o£  cdpc^Miog 

frauds,  previously  committed,  merely  with  a  view  to  avoid  disgrace  and  pvniflimettt,  was 

held  not  to  fall  within  the  definition  of  forgery  as  given  in  the  Penal  Code.^— Qtrnot  r. 

jAtSESHUR  Pershad,  6  N.-W.  P.  $6.     [Pearson,  J.     Dec.  20,  1873.] 

S.  35  of  the  Evidence  Act,  which  provides  "  that  any  enti^  in  an  official  pul^  book, 
which  is  duly  made  by  a  public  servant  in  the  execution  of  his  dut^,  is  of  itself  a  aeievaat 
fact,"  does  not  make  the  public  book  evidence  to  show  that  a  particular  entry  has  not  been 
made  in  it.    S.  466  of  the  Penal  Code  is  not  intended  to  apply  to  cases  where  a  poolic 
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• 
ofBcer,  or  a  person  acting  fo*  a  publig  officer,  whose  duty  it  is  to  make  entries  inn  public'  > 
book,  knowingly  jiakes  a  false  entry,  but  to  cases  where  a  certificate  or  other  document         *      .    ^  ^ 
is  forged  by  some  unauthorized  person  with  a  view  to  make  it  appear  that  il»was  ^uly  is-  * 

sued  by  a  pul^K:  officer.  The  accused,  in  order  to  save  an  estate  from  forfeiture,  made  a 
false  entry  of  rent  received  in  a  public  book  kept  by  him  for  the  purpose  of  informing  the 
Collector  as  to  the  rent^Vhich  had  been  paid  into  the  Collectorate  and  as  to  what  estates 
the  rents  were  in  arrear,  so  that  he  might  take  steps  to  enforce  payment,  and  was  coi^victed 
by  the  Sessions  Judge^f  ao  offence  under  s.  465  of  the  Penal  Code.  Held^  on  appeal, 
that  the  accused  ought  i^roperly  to  have  been  convicted  under  s.  192  of  the  Code;  the  pro. 
vttions  o{«that  section  not  being  confined  to  false  evidence  to  be  used  in  judicial  proceed- 
ings.— Im  thb^attbr  of  Juggun  Lall,  7  C.  L.  R.  356.  [Garth,  C.J.,  and  FieW,  J.  Nov. 
17,  1880.  J 

Whb&e  a  document  is  made  for  the  purpose  of  being  used  to  deceive  a  Court  of  Ju.5ticei 
it  is  made  vith  the  intention  of  being  used  for  that  purpose.     A  person,  therefore,  who*  ' 

at  th£ request  of  another  sent  to  trap  him,  fabricates  a  document  purporting  to  be  a  notice 
under  the  sea|  and  s^nature  of  a  Deputy  Collector,  he  being  informed  that  the  notice  1 

was  required  oy  such  other  person  for  the  purpose  of  being  used  in  a  pending  suit  (there 
being,  how^ver^in  reality,  no  such  suit  in  existence),  is  guilty  of  forgery,  it  not  being  ne- 
cessary that  the  intention  of  fraudulently  using  the  document  should  exist  in  the  mind  of 
any  other  person  than  the  person  fabricating  the  document. — Haradhan  Maiti  v,  Queen- 
Emprbss,  I.  L.  R.,  14  Cal.  513.  [Petheram,  C.J.,  and  Wilson,  Tottenham,  Norris,  and 
Ghosc,  JJ.    June  4,  1887.] 

\p^    467.  Whoever  forges  a  document  which  purports  to  be  a  valuable  secu*  q  ^^  g- 
Forgery  of  valuable  aecu-    rity  Or  a  will,  or  an  authority  to  adopt  a  son,  or  which  -Uncog., 
jity  or jnll.  purports  to  give  authority  to  the  person  to  make  or  but  oy. 

fransfer  gftiy  valuable  segunty,  or  tp  receive  the  principal,  interest,  or  dividends  ^'jJIIbte^sccu. 
«ther«op,  car  to  receive  or  deliver  any  money,  moveable  property,  or  valuable  se-  rity  is  a  pro. ' 
curity,  or  any  document  purporting  to  be  an  acquittance  or  receipt  acknowled^-  note  of  Govt, 
ing  the  payment  of  money,  or  an  acquittance  or  receipt  for  the  delivery  of  any  vviUrant. 
moveable  property  or  valuable  security,  shall  be  punished  with  transportation  Not  bailable, 
for  life,  or  with  Imprisonment  of  either  description  for  a  term  which  may  extend  Notcomp, 
to  ten  years,  and  shall  also  be  liable  to  fine. 

A  FRAUDULENT  alteration  of  a  collectorate  challan  is  the  forgery  of  a  document  de- 
scribed in  s.  467  of  the  Penal  Code.— Queen  v,  Hurish  Chunder  Bosb,  W.  R.,  Sp.,  2a. 
[Loch  and  Jackson,  JJ.    April  12,  1864.] 

The  forging  of  a  document  which  purports,  on  tfie  face'of  it,  to  be  a  copy  only,  and 
which /even  "if  a  genuine  copy,  would  not  authorize  the,delivery  of  moveaEle  property,  is 
nol  fainishable  under  s.  467  of  the  Penal  Code  I'he  High  Court  will  not  alter  a  con  vie- 
tiott  by  a  Sessions  Court  aided  by  a  jury,  on  a  charge  only  triable  by  a  jury,  to  one  of  a 
na|are  not  triable  by  such  a  tribunal,  but  will  annul  the  proceedings,  and  leave  the  pro- 
secutionno  ^ake  fresh  proceedings  against  the  prisoner  on  any  other  charge  it  may  be  ad- 
vised.—Reg.  V.  Naro  Gopal,  5  Bom.  H.  C.  R.  56.  [Warden  and  Gibbs,  JJ.  July  82,  ' 
1868.] 

0  Th^  prisoner  was  charged,  under  s.  471  of  the  Penal  Code,  with  fraudulently  using 
as  genuine  a  forged  document,  and,  having  been  tried  before  a  Sessions  Judge  and  jury, 
was^onvided  of  that  offence.  The  Sessions  Judge,  considering  the  forged  document  to 
be  of  the  nature  of  those  specified  in  s.  467^entenced  the  prisoner  to  ten  years*  transporta- 
tion. On  api^eal  the  High  Court  held  that  the  charge  should  have  distinctly  set  forth 
the  offence  as  that  of  using  a  forged  document  of  the  nature  of  those  specified  in  s.  467, 
and>that,  that  not  having  b^n  done,  the  trial  by  jury  was  illegal*    The  conviction  and  « 

sentence  were  therefore  annulled,  and  it  was  directed  that  the  prisoner  should  be  re-tried. 
—Reg.  9.  Gangaram   Malji,  6  Bom.  H.  C.  R.  43.     [Warden  and  Gibbs,  JJ.     June  24, 

Where  prisoner,  to  Screen  his  own  negligence,  altered  an  office-report,  such  conduct  v  * 

does  Qotfajl.  within  iJie  definition  of  forgery  in  the  Penal  Code.— Queen  v.  Lall  Gumul, 
2  N.-W.  P.  1 1.    [Turner  and  Spankie,  JJ.    Jan.  10,  1870.] 
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Uncog. 
Warrant. 
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Not  comp. 


Sec.  468.1   OFFENCES  RELATING  TO' DOCUMENTS,  &e.    [Chap.  XVIII. 

*  A,  ^TENDING  to  procure  a  forged  document  jyirporting  to  b-i  executed  by  one  Cbo- 
tak,  applied  to  K  to  accompany  A  to  Gorakpur,  where  A  said  Chot«k  would  be  found, 
and  ttiere  t*  draw  out  a  bond  for  execution  by  Chotak.  In  pursuance  of  this  invttatkMi,  K. 
believing  that  Chotak  would  execute  the  bond,  accompanied  A  to  Gor^pur.  A  took 
with  him  his  ploughman,  named  Chetoo,  and  directed  Chetoo  to  purchase  a  stamp-paper 
for  the  bond,  and  to  give  his  name  and  description  to  the  stamp-vendor  as  Chotak.  ClHitoo 
complied  with  this  direction,  and  the  stamp  vendor  wrote  on  the  stamp-paper  an  endorte- 
ment^o  the  effect  that  the  purchaser  was  Chotak,  with  the  descri[Aion  which  would  apply 
to  that  person,  but.  suspecting  false  personation,  arrested  C'hetfo,  9nd  took  bim  to  f^e 
Magistrate.  On  the  above  facts,  the  Sessions  Judge  convicted  A  of  attempt  \o  fei|s9a 
valuable  security,  and,  under  ss.  467  and  511,  sentenced  him  to  be  rigorously  im^risMed 
for  five  years.  Held  that,  to  constitute  the  offence  of  attempt  under  s.  5^^  Penal  Code, 
there  must  be  an  act  done  with  the  intention  of  committing  an  offence,  and  forthepir- 
pose  of  committing  that  offence,  and  it  must  be  done  in  attempting  the  commMoaOl  the 
offence.  The  provisions  of  s.  511,  Penal  Code,  do  not  extend  to  make  punishabletfis  at- 
tempts acts  done  in  the  mere  stage  of  preparation.  -  Although  such  are  doubtles^dcme 
towards  the  commission  of  the  offence,  they  are  not  done  in  the  amempt^  commit  tlie 
offence  within  the  meaning  of  the  word  *' attempt"  as  used  in  the'section. — QuESV  «. 
Ramsarun  Chawbbv,  4  N.-W.  P.  46.     [Turner,  J.     Mar.  13,  187a.]         •     • 

The  accused,  in  order  to  obtain  a  recognition  from  a  settlement-officer  that  they  were 
entitled  to  the  title  of  "luskur,"  filed  a  sanad  before  that  officer  purporting  to  grant  that 
title.  This  document  was  found  n  't  to  be  genuine.  The  Sessions  Judge  convicted  the  ac- 
cused under  ss.  471,  464  of  the  Penal  Code.  Held  on  appeal  that,  even  supposing  the  ac- 
cused had  used  the  document  knowing  it  not  to  be  genuine,  they  could  not  be  found  guil^i 
as  the  intention  of  the  accused  was  not  to  cause  wrongful  gain  or  wrongful  loss  to  any 

.  one;  their  intention  being  to  produce  a  false  belief  in  the  mind  of  the  settlement-oflker 
that  they  were  entitled  to  the  dignity  of  "luskur,"  and  that  this  could  not  be  said  to  coo- 

*  stitute  "an  intention  to  defraud."  A  sanad  conferring  a  title  of  dignity  on  9  person  is 
not  a  valuable  security  within  the  meaning  of  the  Penal  Code. — Jan  MAHqjUEgAND  Ubai^ 
Mahomed  v.  Queen-Empress  :  Waris  Meah  v,  Queen-Empress,  I.  L.  R.,  10  Obi.  584. 

^  [Mitter  and  hlorris,  JJ.     April  17,  1884.] 

A  Sub-registrar  under  the  Registration  Act  (IH.  ef  1-877)  igjiota  Judge,  and,  there- 
fore, not  a  "Court"  within  the  meaning  of  s.  19^^  of  the  Cod«»  <^^V"niiw  Procedure 
(Act  X.  of  1882).  His  sanction  is  therefore  not  necessary  for  a  prosecution  lor  fWJ^fl'j 
in  respect  of  a  forged  document  presented  for  registration  in  his  office.  The  wofdr"  for- 
gery "  is  used  as  a  general  term  in  s.  463  of  the  Penal  Code,  and  that  section  is  referred 
to  in  a  comprehensive  sense  in  s.  195 of  the  Criminal  Procedure  Code  (Act  X.  of  1882) 
so  as  to  embrace  all  species  of  forgery,  and  thus  includes  a  case  falling  under  s.467  of  the 
Penal  Code.  The  d<»(ipiHny^  nf  ^«  rourf "  given  in  the  Evidence  Actfl.  of  1872)  is  frafned 
only  for  the  purposes  of  the  Act  itselt,  and  should  nori>e  extended  beyond  its  legitimate 
scope.  Distinction  betweeiv  a  judicial  and  an  administrative  inquiry  pointed  «iit.— 
Queen-Empress  v.  Tulja,  I.  L.  R.,  12  Bom.  36.  [West  and  Birdwood,  JJ.  Jnly  14,  1887.] 

468.  Whoever  commits  forgery,  intending  that  the  document  forged  sbftH 
Votf^xy  for  the  purpose  of    ^c  used  for  the  purpose  of  cheating,  shall  be^untfh- 
cheating.  ed  with  imprisonment  of  either  description  for  a  term 

which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

Held  that,  where  a  person's  object  was  to  deceive  his  employer  by  falsifying'account^ 
books  which  were  in  his  custody,  such  deception  being  likely  to  cause  damage  to  his  em- 
ployer, \^  was  rightly  convicted  under  s.  468  of  forgery  with  intent  to  cheatf  instei^  of 
under  s.  465  of  simple  forgery.— Queen  v.  Bawnessur  Biswas,  18  W.  R.  46.  [Baykry 
and  Mitter,  JJ.    Sc^.  5,  1872.]  » 

The  accused  was  charged  with  cheating  by  falsely  and  incorrectly  reading  out  to  an 
octroi  darogba  the  con*ents  of  an  invoice  of  a  consignment  of  goods,  and  so  maWngthe 
value  appear  to  be  less  than  it  actually  was ;  and  also  with  forgery  under  s.  468,  in  bavlng 
afterwards  altered  the  invoice  so  as  to  make  it  correspond  with  what  he  had  dictated  to 
the^arogha.  Held  that,  the  alteration  in  the  invoice  having  been  made  after  the  offence 
of  cheating  was  complete,  and  being  m^de  by  the  accused  for  ^e  purpose  of  saviag  him- 
self or  concealing  the  offence  of  cheating,  a  charge  under  s.  468  uvi^  not  su^indbie.— 
Hurmukh  Rai  V,  Crown,  Panj.  Rec.,  No.  15  of  1876. 
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JAP.  XVIIL]  oPfENCESRELA  ting  to  documents,  &c.  [Sics.  46^.471.  ^      '*  • 

Thb  granting  of  a  sanction  to  a  i^vate  person  under  cl.  (r)  of  s.  195  of  the  Code  of  '  •*      • 
niaal  Procedure  (Act  51  Q"  i832)  does  not  debars  Civil  Court  from  proce^ing  under 

fft;  nor  can  |he  dismiss.*!  4y  a  Magistrate  of  a  complaint  made  by  a  private  person  be 
I  to  be  a  b*#,  till  set  aside,  to  a  proceeding  under  that  section. — Quben-Emprbss  v. 
kbr;  1.  L.  R.,  13  Bqpi.  384,     [Birdwood  and  Jardine,  JJ.     Dec.  13,  1888.J 

469.  Whoever  commits  forgery  intending  that  the  docament  forged  shall  ^t.  of  Ses. 
^.-ry  for  the  purJose.of    ^*™  the  reputation  of  any  party,  or  knowing  that  ^^^^^ 
■figth^repuutionof  anK    It  IS  likely  to  be  used  for  that  purpose,  shall  be  pan-  Bailable, 
on.  •  ^.  jshed  with  imprisonment  of  either  description  for  a  Not  comp. 

which  ofEiy  extend  to  three  years,  and  shall  also  be  liable  to  fine. 

WHS#fi  a  draft -petition  was  prepared  with  the  intention  of  being  used  as  evidence  of 
pMt(^  it  was  held  to  fall  within  s.^^of  the  Penal  Code  ;  and,  as  it  contained  false  state-  ^*  ••' 
QQts^alculated  to  injure  the  reputation  of  a  person,  the  offenjce  was  held  to  fall  within        ~ 


of  the  P%nal  Cotc. — Revision  of  Proceedings  in  the  Case  of  Sheefait  Ally,  5- 

R.  61  ;  2  B.  L.*  R.,  A.  Cr.,  12.     [Loch  and  Glover,  JJ.     Dec.  14,  i868.] 

■  A  forged  dxument."        ^    ,  ^^O.  A  false  document  made  wholly  or  in  part  ■- 

— -*  ~  by  forgery  is  designated  "  a  forged  document.  ^-^ 

The  vendees  of  a>plot  of  land  altered  the  number  by  which  the  land  was  described  in  * 

jttcdeed  of  sale,  doing  so  because  such  number  was  not  the  right  number.  Having  made 
fktt alteration,  they  used  the  deed  of  sale  as  evidence  in  a  suit.  Held  that  the  alteration 
^  the  deed  did  not  amount  to  "  forgery  "  within  the  meaning  of  s.  463  of  the  Penal  Code,  • 
fff^  could  the  deed,  after  the  alteration,  be  designated  a  "  forged  document  "  as  contem- 
;||faued  by  9.  470,  the  intention  to  cause  wrongful  loss  or  wrongful  gain  or  to  defraud  be-  * 
^Ig  w|nting^  nor  could  it  be  said  that,  in  using  the  deed,  the  vendees  were  "  dishonestly  '* 
.•r**  fratfgulently  "  using  as  genuine  a  '*  forged  document,"  and  therefore  the  use  by  the 
^ndees  of  the  deed  did  not  constitute  an  offence  under s.  471  of  the  Penal  Code.  Further, 
tint  their  use  9I  it  did  not  render  them  liable  to  conviction  under  s.  106  of  that  Code.— 
r  Ibii^RESs  V.  FATEtt,**  I.  L.  R.,  5  All.  217.    [Mahmood,  J.    Oct.  2,  iSSij  tu^  ^ 

CJ^  471.  Whoever  fraudulently  or  dishonestly  uses  as  genuine  any  docu-  q  ^  5^^ 
^Using  as  genuine  a  forged    naeni  which  he  knows  or  has  reason  to  believe  to  be  Uncog. 
AwimcDt.  a  forged  document  shall  be  punished*  in  the  same  ^^j""^?^" 

manner  as  if  he  had  forged  such  document.  Not  comp. 

Where  a  forged  document  is  put  in  evidence  l)efore  the  Collector,  the  power  of  com-  «  When  the 
mitmefit  rests  with  the  Revenue  Authorities,  and  does  not,  under  any  circumstances,  ex-  forged  docu* 
tenditp  the  Magistrate. — Govt,  v,  Hunosbssur  Sein,  i  Ind.  Jur.,  O.  S.,  11.  [Steer,  mentis  a  pro. 
J.   'July  28,  1862.]  note     of     the 

Counterfeit  seals  and  forged  documents  were  found  in  the  prisoner's  possession,  {jT^^iffence'ls 
and,  as  b^ccwld  give  no  satisfactory  information  as  to  how  he  became  possessed  of  them,  cognizable 
it  wasinfeired  that  he  Wept  them  with  the  intention  of  using  them  fraudulently. — Queen  ^nd  non-bail* 
V.  Kristo  Soonder  Deb,  2  W.  R.  5.     [Kemp  and  Glover,  JJ.    Jan.  10,  1865.]  able. 

1.    THE'oi?ence  of  uttering  forged  documents  requires  in  this  country  to  be  punished  Sanction, 
with  the   severest  punishment  allowed  by  law.     Contemporaneous  sentences  are  not 
justiSed  by  ^he  Pehal  Code.— Queen  v.  Mohrsh  Chunoer  Sircar,  3  W.  R.  13.  ^Glover, 
J.    May  15,  1865.]  • 

A  CONVICTION  may  be  had  for  using  as  genuine  a  forged  document  purporting  to 
have  been  made  by  a*public  servant  in  his  official  capacity,  notwithstanding  the  illegibi- 
lity t>f  *he  seal  and  signature  thereon. — Queen  v.  Prossuno  Bd^E,  5  W.  R..*96.  [Nor- 
man and  CampbelJ,  JJ.     May  28,  1866.] 

A  PERSON  may  be  convicted  of  using  as  genuine  a  document  which  he  knew  to  be 
forged,  though  he  in  the  fii;st  instance  produced  only  a  copy  of  a  copy  of  it. — Qubb^  v, 
NujuM  Ali,  6  W.  R.  41.     [JacksoA  and  Markby,»JJ.    July  9,  1866.] 

W^HERfi  a  prison^  produced  as  evidence  an  account-book,  one  page  of  which  had  been    • 
traadulently  abstracted,  and  another  substituted  for  it,  held  that  he  was  not  guilty  of  the 

[,  467   ] 
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Sic,4;i.]    OFFENCES  RELATING  TO^DOCUMENTS,  &c.    [Chap.  XVIII. 
•  •  k 

'•  offence  5!  attempting  to  rfse  as  genuine  fabricated  evidence,  unless  he  knew  of  the  forgery, 
and  iptend^  to  use  the  forged  evidence  for  the  purpose  of  affecting  tffc  decision  on  the 
point  at  issue  when  the  book  was  tendered. — Queen  v.  Muddoo  Soodun  ^haw,  7  W.  R. 
23.    [Kemp  and  Markby,  J  J.    Jan.  26,  1867.]  • 

Where  an  intention  to  use  a  forged  document,  if  necessar/,  inferred  from  the  facts 
of  the  case  and  from  the  conduct  of  the  prisoner.— Queen  v.  Hatim  Moonshee  alias  Ma- 
hoiiId  Hatim,  8  W.  R.  1 1.     [Seton-Karr  and  Macpherson,  JJ.   ♦June  8,  1867.] 

There  must  be  a  fraudulent  and  dishonest  using  of  a  docun»entfas  genuine  beforea 
conviction  can  be  had  under  s.  471  of  the  Penal  Code.— Queen  v,  Jahan  But,  8  W.  k. 
81.    [Kemp  and  Glover,  JJ.     Nov.  19,  1867.]  ♦ 

In  a  case  in  which  the  accused  was  charged  with  dishonestly  using  as  ||«nuine  a  patta 
which  he  knew  to  be  forged,  and  in  which  there  was  a  fraudulent  insertion,  ^t  was  held 

^   that  it  was  not  necessary  to  prove  that  he  personally  inserted  the  word,  but  i^was  suffi- 

i_*^  cient  if  it  was  inserted  with  his  knowledge. — Queeia^Hemoruddi  Mundul,9  W.^22. 
[Kemp  and  Jackson,  JJ.     Mar.  2,  x868.]  ^ 

/^jl£fip  of  divorce  is  a  "  valuable  security  "  within  the  meaning  of  s.  30  of  the  Pcnad 
Code.  The  presenting  of  a  forged  document  of  such  a  nature  for  registra^on^and  obtain- 
ing registration,  would  be  *'  using  "  within  s.  471  of  that  Code. — Queen  v.  Azimooddeen, 
II  W.  R.  15.     [Jackson  and  Glover,  JJ.     Mar.  3,  1869.] 

y^^^         The  false  alteration  of  a  DoH<^-diarv  by  a  head-constable  was  held  to  fall  ooder  s. 

^        471,  Penal  Code,  as  the  forgery  ot^rtScument  made  by  a  public  servant  in  his  official 

capacity. — Queen  «.  Rughoo  Barrick,  ii  W.  R.  44.     [Norman  and  Jackson,  JJ.     May 

3,  18^.] 

'  The  prisoner  was  charged,  under  s.  471  of  the  Penal  Code,  with  fraudulently  using 

^    ^  as  genuine  a  forged  do9ument,  and,  having  been  tried  before  a  Sessions  Judge  and  jury, 

*  was  convicted  ot  that  offence.  The  Sessions  Judge,  considering  the  forged  document  10 
be  of  the  nature  of  those  specified  in  s.  467,  senten^d  the  prisoner  to  10  ytars^traosporta- 
tion.  On  appeal,  the  High  Court  held  that  the  charge  should  have  distinctly  ^  forth 
the  offence  as  that  of  using  a  forged  document  of  the  nature  of  those  specified  in  s.  467. 
and  that,  that  not  having  been  done,  the  trial  by  jury  was  illegal.  The  conviction  and 
sentence  were  therefore  annulled ;  and  it  was  directed  that  the  prisoner  ^hpuld  be  re-tricd. 
— Reg.  V,  Gangaram  MALji,6Bom.  H.C.  R.43.   [WardenandGibbs,JJ.  June  24,  1869.] 

^  To  support  a  conviction  of  the  offence  under  s.  47 1  of  the  Penal  Code,  there  must  be 
a  using  ot  a  document  by  a  person  whO  knows,  or  has  reason  to  believe,  that  it  is  forged. 
— QuBEN.v.  Bholav  Pramanick,  17  W.  R.  32.     [Kemp  and  Jackson,  JJ.     Feb.  20, 1872.] 

The  offence  imputed  against  an  accused,  who,  in  a  civil  suit,  is  alleged  to  have  osed 
as  genuine  a  document  which  he  knew  to  be  a  forged  document,  is  one  cognizable  under 
s.  471  of  the  Penal  Code.  Such  accused  should,  therefore,  be  charged  under  that  section, 
and  not  under  s.  196  of  the  Code. — Empress  v,  Kherode  Chunder  Mozumdar,  I- j^^J^i 
5  Cal.  717  ;  6  C.  L.  R.  118.     [Jackson  and  Tottenham,  JJ.     Mar.  2,  1880.] 

Where  the  accused  were  charged  under  s.  471  of  the  Penal  Code  with  having,  \%  a 
suit  brought  against  them  by  the  vendee  of  their  sister  to  recover  possession  o?  certain 

•  property  acquired  by  her  by  right  of  inheritance  from  her  father,  fraudulently  and  dts- 
honestly  used  a  forged  document  as  genuine,  knowing  or  having  reason  to  believe  it  to  be 
a  forged  document,  it  appeared  that  the  accused  were  in  possession  of  the  p?&p^rty,  an<]» 
that  the  document  in  question  purported  to  be  a  deed  of  gift  from  their  father.  It  was 
proved  t^at  the  endorsement  of  registration  which  appear^  in  the  document  was  a»for- 
gery.  In  his  charge  to  the  jury  the  Session&Judge  omitted  to  deal  with  the  fact  of  the 
accused  being  in  possession  of  the  property.  He  also  directed  that,  the  r^istration  en- 
dorsement having  been  proved  to  be  a  forgery,  it  was  for  the  accused  persons  to  establish 
the  genuineness  of  the  (^ument.     Held  that  it  was  not  sufficient  fbr  the  jury  merelf  to 

^  decide  on  the  evidence  whether  the  document  was  a  forgery,  and  whether  the  accused 
knew  it  was  a  forgery  when  they  used  it,  but  it  was  further  necessary  for  the  jury  to  de- 
cide whether  the  document  had  been  used  fraudulently  and  dishonestly.  Held  also  that 
the  ^Sessions  Judge,  in  omitting  to  deal  with  the  fact  of  the  ppssession  of  the  accused, 
and  in  throwing  the  onus  of  p.-oving  tin:  genuineness  *of  the  document  upon  them,  had 
.misdirected  the  jury. — Khorshed  Kazi  v.  Empress,  8  C.  L.  R.'542.  [MittA  and 
Maclean,  J  J.     May  30,  1881.] 

C   468   \ 
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CflAr.XVIlIO    OF^BNCBS  RELATING  TO  DOCUMENTS,  ^c.    [Sbc.47«. 

Whbrb  a  person,  in  the  course  of  aA  action  brought  against  him  to  gain  possession** 
of  a  property,  uses  a%)rged  document  for  the  purpose  of  supporting  his  title,  though  there 
may  be  no  necessity  for  the  use  of  it,  such  a  user  is  clearly  fraudulent.  A  general  inten- 
tioQ  to  defraud.  Without  the  Intention  of  causing  wrongful  gain  to  one  person  or  wrongful 
loss  to  anotlier,  would,  if  proved,  be  sufficient  to  support  a  conviction  ;  and  such  an  inten- 
tion is  a  necessary  inference  which  the  jury  should  be  directed  to  draw,  if  th^  are  satis- 
fied that  the  accused  has  ^ttered  a  forged  document  as  a  true  one,  meaning  it  to  be  taTcen 
as  such,  and  knowing  it  to  be  forged. — In  the  Matter  of  Dhunam  Kazbb,  I.  L.  R.,  9 
Cal.^3;   II  C.  L.  R.  <^.    ^Maclean  and  Noiris,  JJ.     July  13,  1882.] 

The  sendees  of  a  plot  of  land  altered  the  number  by  which  the  land  was  described  in 
the  deed  of  sale,  doing  so  because  such  number  was  not  the  right  number.  Having  made 
this  alteration,  they  used  the  deed  of  sale  as  evidence  in  a  suit.  Held  that  the  alteration 
of  the  deed  4IU  not  amount  to  "  forgery  "  within  the  meaning  of  s.  463  of  the  Penal  Code, 
nor  could  the  deed,  after  the  alteration,  be  designated  a  "  forged  document"  as  contem- 
plated Uy  s.  470,  the  inte^Lian«la  cause  wronprful  loss  or  wrongful  gai"i  "»•  ♦"  defrauds  being 
wanting :  nor  cOQild  it  Ifesaid  that,  in  using  the  deed,  the  vendees  were  '*  d  shonestly"  or 
"fraudulently  "  using  as  genuine  a  "forged  document,"  and  therefore  the  use  by  the  ven- 
dees of  the  <feeed^id  not  constitute  an  offence  under  s.  A71  of  the  Penal  Code.  Further 
that  their  use  of  it  did  not  render  them  liable  to  conviction  under  s.  ig6j>f  that  Code.— 
Empress  v.  Fateh,  I.  L.  R.,  5  All.  217.     [Mahmood,  J.     Oct.  2,  1882/] 

The  Court  of  an  Assistant  Collector  is  not  subordinate  to  that  of  the  Magistrate  of 
the  District  within  the  meaning  of  s.  195  of  the  Criminal  Procedure  Code.  Sanction  to 
prosecution  granted  under  s.  195  should  specify  the  Court  or  other  place  in  which,  and  the 
occasion  on  which,  the  offence  was  committed,  and  such  sanction  should  not  be  granted 
without  a  preliminary  inquiry,  where  such  inquiry  is  '*  necessary  "  within  the  meaning  of 
s.  476  of  the^ode.  Where  sanction  to  the  prosecution  of  a  person  for  the  offence  of  using 
certain  evidence  known  to  be  false  was  granted  by  a  Court  to  which  the  Court  in  which 
s)»:h  ew4pnc%wA  used,  was  not  subordinate,  and  such  sanction  did  not  specify  the  place 
in  which,  end  the  occasion  on  which,  such  offence  was  committed,  and  the  Court  granting 
the  sanction  did  not  make  any  preliminary  inquiry,  although  such  an  inquiry  was  "  neces- 
sary" in  the  sennSfe  of^s.  476  of  the  Criminal  Procedure  Cc3e,  held  that,  the  indispensable 
preliminary  conditiens  of  s.  195  of  the  Code  being  wanting  to  the  prosecution,  the  com- 
mitting Magistrate  was  incompetent  to  entertain  the  case,  and  the  commitment  was  ille- 
gal, and  should  be  quashed.  Held  also  that  the  fact  that  there  was  not  any  evidence  to 
connect  such  person  with  the  use  of  such  false  evidence  was  a  defect  in  law  sufficient  to 
justify  the  qua;ihing  of  the  commitment. — Empress  v.  Nqrotam  Das,  I.  L.  R.,  6  All.  98. 
Tyrrell,  J.     Oct.  2,  1883.] 

The  accused,  in  order  to  obtain  a  recognition  from  a  settlement>officer  that  they  were 
entitled  to  the  title  of  "  luskur,"  filed  a  sanad  before  tiie  officer  purporting  to  grant  that 
title,  'fhis  document  was  found  not  to  be  genuine.  The  Sessions  Judge  convicted  the 
accas^  under  ss.  471  and  464  of  the  Penal  Code.  Held  on  appeal  that,  even  supposing 
the  accused  had  used  the  document  knowing  it  not  to  be  genuine,  they  could  not  be  found 
guilty,  as  the  intention  of  the  accused  was_not  to  cause  wrongfuLgain  or  wrongful  loss 
to  arfy  on»ftt>eir  inlention  being^^to  produce  ^ taJse  belief  Ln  tliejainiLaf  thejs^ttk] 


lat  ihey  were  emiped  to  the  dignity  of  *Tuskur,    and  that  this  could  not  be  said 


to  constitute  an  "  intention  to  defraud."  A  sanad  conferring  a  title  of  dignity  on  a  person  ' 
is  not  a  v^lu^le  security  within  the  meaning  of  the  Penal  Code. — Jan  Mahomed  and 
J.»BAR  Mahomed  v.  Queen-Empress  ;  Warris  Meah  v.  Queen-Empress,  I.  L.  R.,  10 
Cal.  ^.  [Mitter  and  Norris,  JJ.     April  17,  1884.]  .^ 

The  creditors  of  a  police-constable  appUed  to  the  District  Superintendent  of  Police 
that  RS.  2  migija  be  deducted  monthly  from  the  debtor's  pay  until  the  debt  was  satisfied. 
Upon  an  order  oeing  passed  directing  that  the  deduction  asked  for  should  be  made,  the 
debtof  produced  a  receipt  purporting  to  be  a  receipt  for  Rs.  18,  the  whole  amount  due. 
It  subsequently  appeared  that  the  receipt  was  one  for  Rs.  8,  which  the  debtor  had  altered 
by  adding  the  figure  "  1,  "  so  as  to  make  it  appear  that  the  receipt  was  for  Rs.  18.  Held 
that  the  real  intent  in  the  prisoner's  mind  bein^  to  induce  his  superior  officer  to  refr^n 
from  the  illegal_aflpf_stoppJng  a  portion  of  his  sajary,  tfTe  Court  in  a  criminal  case  ought 
not  to  speculateirs  to  some  other  intent  over  and  ^ove  this  that  might  have  presented  it- 
self to  him;  4hat  it  di<ihnot  necessarily  follow  that  he  contemplated  setting  up  the  altered 
receipt  to  defeat  his  creditor's  claim  ;  and  that  therefore  he  ought  not  to  have  been  con- 


(// 
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•  ^     Sic.  471.]    OFFENCES  RELATING  ft)  DOCUMENTS^  &c.   [Cqap.  XVIII 

•  •  • 

«  •     ''      «virte(f  of  an  offence  under  s.  471  of  the  Penal  CoAe. — Qubbn-Emprbss  «.  Sybo  Hussain, 

•   %  I.  U  R.,  jAll.  403.     [Petheram,  C.J.,  and  Straight,  J.    Feb.  27,  i8di  ] 

In  a  trial  upon  a  charge,  under  s.  471  of  the  Penal  Code,  of  fr^dulently  or  dis- 
honestly using  as  genuine  documents  knowrn  to  be  forged,  it  was  found  fhat  four  forged 
receipts  for  the  payment  of  rent,  used  by  the  prisoner,  hadji>een  fabricated  in  lieu  of 
genuine  receipts  which  had  been  lost.  Held  that,  with  reference  to  the  definitions  of  the 
terms  ''  dishonestly"  and  '^  fraudulently  "  in  ss.  24  and  35  of  the  Penal  Code,  the  prisoner, 
upon  the  facts  as  found,  had  not  committed  the  oflFence  punishable  upder  s.  471.— "Qukbm* 
Empress  v.  Sheo  Dayal,  1.  L.  K.,  7  All.  451^.    {^tsroanurst,  J.  *  Mar.  ^,  1005J  « 

On  the  2nd  August  1884,  a  Munsif,  who  was  of  opinion  that,  in  the  cours%of  a  suit 
which  had  been  tried  before  him,  certain  persons  had  committed  offen<^s  under  ss.  193, 
463,  and  471  of  the  Penal  Code,  and  that  the  prosecution  of  these  person^  was  desirable, 
made  an  order  which  he  described  as  passed  under  s.  643  of  the  Civil  Pro«^tire  Code, 
and  in  which  he  directed  that  the  accused  should  be  sent  to  the  Magistrate,  and  }jaX  the 
Magistrate  should  inquire  into  the  matter!  In  May  1885,  upon  an  application  bjvone  of 
the  accused  to  the  District  Court  to  *'  revoke  the  sanction  for  pro«ecutio^granted  by  the 
Munsif,"  it  was  contended  that  the  '*  sanction  "  had  expired  on  the  2nd  February  1885, and 
had  ceased  to  have  effect.  Held  by  the  Full  Bench  that  the  Munsif's  ordor,  w|^ether  it  was 
or  was  not  a  sanction,  was  a  sufficient  "complaint"  within  the  meaning  of  s.  195  of  the 
Criminal  Procedure  Code,  and  that  the  limitation-period  prescribed  by  that  section  was 
applicable  to  the  case.  Per  Petheram,  C.J.,  and  Straight,  J. — That,  considering  that  s. 
643  of  the  Civil  Procedure  Code  was  closely  similar  to  s.  476  of  the  Criminal  Procedure 
Code,  the  Munsif's  order  might  be  taken  as  having  been  passed  uuder  the  latter  section. 
Also^  Petheram,  C.J.,  and  Straight,  J, — The  wordsMn  s.  196  of  the  Criminal  Procedure 
>  Code,  "except  with  the  previous  sanction  or  on  the  complaint  of  the  public  servant  coo. 
cerned,"  must  be  read  in  connection  with  s.  476  which  was  enacted  with  the  object  of 
^  avoiding  the  inconvenience  which  might  b^  caused  if  a  Munsif  or  a  Subordinate  Judge, . 
or  a  Judge,  were  obliged  to  appear  ^fore  a  Magistrate,  and  make  a  complaint  on  oatk, 
like  an  ordinary  complainant,  in  order  to  lay  the  foundation  for  a  prose<^ti«n.  ^^e  laif>  i 
guage  of  s.  476  indicates  that,  where  a  Court  is  acting  under  s.  195,  a  complaint  in  tiie 
strict  sense  of  the  Code  is  not  required,  and  that  the  procedure  therein  laid  down  consti- 
tutes  the  "  complaint"  mentioned  in  s.  195. — Ishri  Prosad  v.  SHAMLALtff  1.  L.  R.,  7  AIL 
871.     [Petheram,  C.J..  and  Straight,  Brodhurst,  and  Tyrrell,  JJ.     July^  1885.] 

Rules  of  limitation  are  foreign  to  the  administration  of  criminal  justice,  and  it  is  only  { 
by  express  statutory  provision  that  any  rule  of  limitation  could  be  made  applicable  to  cri-  1 
minal  cases.  Art.  178,  Sch.  I!.,  Limitation  Aft  (XV.  of  1877),- must  be  construed  with  ft.  | 
ierence  to  the  wording  of  the  other  articles,  s^nd  can  relate  only  to  applications  eJHsdrm 
treneris.   A  suit  was  instituted  for  possession  of  certain  land  on  which  stood  a  factory,  in 
proof  of  the  claim,  the  plaintiffs  filed  in  Court  a  sarkhat  or  lease,  which  was  pronounced  by 
the  Munsif  to  be  a  forgery.  ,  Plainfiffs  appealed  up  to  the  High  Court,  where,  on  tlie24tb 
June  1886,  the  Munsif's  decree  was  affirmed.     Defendants  then  applied  to  the  Mu&sif  for 
sanction  to  prosecute  the  plaintiffs  for  the  offence  of  using  a  forged  document,  knowing  j 
the  same  to  be  forged.     The  Munsif  refused  to  sanction  the  prosecution  prayed  Cor;  bet 
on  application  to  the  Sessions  Judge,  such  sanction  was  granted.     On  application  to  re-  I 
vise  the  Sessions  Judge's  order  granting  sanction,  it  was  contended  that,  zPt%^ht  Itpss 
of  nearly  three  years,  sanction  to  prosecute  should  not  have  been  granted.     liM  thai 
there  is  no  fixed  period  of  limitation  for  making  applications  for  sanction  under  S;  105 ol 
the  Criminal  Procedure  Code.—  Queen  v.  Ajudhia  Singh,  I.  L.  R.,  10  All.^59.    [ibh< 
mood,  J.  Jan.  25.  1888.] 

A  aosT-^ ASTER  misappropriated  a  certain  sum  of  money,  and  at  the  same  ttoM 
made  a  false  document  purporting  to  be  a  recey)t  signed  by  the  person  to  whotfi  the  nSoney 
was  payable.  He  was  convicted  of  using  a  forged  document  under  s.  471  of  tbe.Peoal 
Code.  It  was  contended  that  no  forgery  naa  oeen  committea,  because  t^  receipt  wa* 
made  merely  to  cover  the  embezzlement.  Empress  of  India  v.  yiv^nand  (I.  L.  R.,5  AIL 
222).  Held  that  the  conviction  was  right.  A  debtor  who  fabricates  a  release  t«  sStttn 
himself  from  liability  to  pay  the  debt,  cannot  be  said  m^t  to  be  guilty  of  forgery,  faeCMse 
he  intended  by  the  fabrication  to  cover  a  dishonest  purpose. — Qiteen-Empress  ».  Saba* 
PATi,  I.  L.  R.,  II  Mad.  411.     [Muttusami  Ayyar  ahd  Wilkinson,  JJ.    July  5,  i883.] 

Thr  granting  of  a  sanction  to  a  private  person  under  cl.  (c)  of  s.  195  of  the  Code  of 
Criminal  Procedure  (Act  X.  of  1882)  does  not  debar  a  Civil  Court  fiom  procetdingiuidef 
s.  478 ;  nor  can  the  dismissal  by  a  Magistrate  of  a  complaint  made  by  a  private  person 
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k  beki  to  be  a  bar,  till  set  aside,  to  a  ^oceeding  under  that  section. — Queen-EsI^ress*      ^      •  0 

9.  Shankar,  I.  L.  Ffc,  13  Bom.  384.     [Birdwood  and  Jardine,  JJ.  Dec.  ;3,  i888J        .  '      ,       ^»  • 

Certain  documents  having  been  put  into  Court  in  a  suit  pending  before  a  District 
llloa^,  but  not  given  in  evidence,  the  District  Munsif  made  an  order  for  the  prosecution 
|«f  tbe  parties  who  so  pu^  them  in,  on  the  ground  that  the  documents  were  forgeries. 
ffeid  it)  that  the  High  Court  had  power  to  revise  the  proceedings  of  the  District  Mun- 
si! ;  (3)  that  the  Districl^Munsif  was  not  competent  to  go  beyond  the  record;  (3)  that 
tbeonfer  was  wrong  «nd^houId  be  set  aside. — Abdul  Khadar  v.  Meera  Saheb,  I.  L. 
IL.lf  Mad.  «a4^ParTcer  and  Shephard,  JJ.    Jan.  5,  15,  1892.J 

Ir  CGffkstming  ss.  24  and  25  of  the  Penal  Code,  the  primary  and  not  the  more  remote  .»  [ 

iotmtton  of  the^accused  must  be  looked   at.     Queen- Empress  v.  Cirdhari  Lai  (I.  L.  R.,  8    _         \ib     i  fty^ 
AB.  65^3)  cited.*  Under  the  rules  of  the  Calcutta  University  a  private  student  desiring  to  ^'^•^ij^ 
appar  at  tilff  Entrance  Examination  is  required  to  forward  to  the  Registrar,  with  his  ap- 
for  permissionto  appear,  a  certificate  to  jhe  effect, /«/^r  alia^  that  he  is  of  good* 
Macter,  and  has  submitted    KTWseif  to^  test   examination  by,  and  furiiishea  ex- 
io»  ffie  pvrson  siting  the  certificate  sufficient  in  that  person's  opinion  to  show  that  • 

hts  ^piaKScations  give  a  reasonable  probability  of  his  passing  the  examination.  Such  cer- 
tiificate  has  t^be^igned  by  one  or  other  of  the  persons  mentioned  in  the  rules,  amongst 
tbem  Wng^  the  head-master  of  a  high  school  under  public  management.  On  such 
cetttfieate  being  sent  to  the  Registrar  and  the  prescribed  fee  paid,  that  officer  forwards  a 
recei|il  to  the  candidate  with  his  roll-number  thereon,  which  is  also  an  authority  for  him  • 

toaMftr  at  the  examination,  and  enter  the  examination-hall.     A  private,.atudeot  for-  * 

waiqed  to  the  Registrar,  with  his  application  for  permissionto  appear,  a  certificate  in  the 
pKscdbed  form,  purportifig  to  be  signed  by  the  head-master  of  a  high  school,  such  signa- 
ture however,  being,   as  the  applicant  well  knew,  a  forgery.    The  Registrar,  knowing  at     -    . 
tie  thiie  that  the  signature  of  the  head-master  was  not  genuine,  sent  to  the  applicant  the 
Rceipl  for  h»s  fee  and  the  necessary  authority  allowing  him  toappear  at  the  examination,     * 
aad  in  due  course  the  applicant  appeared,  took  his  seat  in  the  hall  at  the  desk  allotted  to 
JiJk,  aildaconflnenced  the   examination.     Upon  charges   being  preferred   against  the  ap- 
plicant of  usin^  as  genuine  a  forged  document   (s.  471),  and  attempting  to  cheat  (ss.  '415 
and  511):  held^sit,  his  primary  object  or  intention  was,  by  falsely  inducing  the  Regis- 
trar JaJbfiU^vejnat  tSe  certificate  was  signed  by  the  head-master  oi  a  (iovernment  school  ^ 
under  public  management,  to  be  permitted  to   sit  for  the  Entrance  Examination,  and  that /I                       T^ 
such  intention  could  not  t>e  heM  t9  be  'Vfrau^ulent "   orjj dighongst  ^  within  the  meaning// 
ot  ss.  25  arid  aA  ot'  the  Penal  '^o3e.     Se^S"  con sequen'tTy7' that  the  use  of  the  loPgM  fldCtT-J/ 
mtni,  tnougli  with  the  knowledge  or  belief  that  it   was  forged,  was  not  fraudulent  or  dis- 
iiooest,  and  that  as  these  are  essential  elements  to  offences   under  ss.  471  and  415  of  the 
Penal  Code,  the  accused  had  not  committed  either  of  the  offences  charged,     ffeid  further 
that  the  a^ccused  had  not   commjtted^n^^bnqg  under  the    Penal  Code,     ^an  Mahomed 
V.  Queen-Empress  (I.  L.K.,  loT^aTsH^^MP^lin  a  referer^ce  by  a   Presidency  Magis- 
trate to^he  High  Court,   under  s.  432  of  the  Code  of   Criminal  Procedure,  as  to  whether, 
oa  tht^cts  stated,  any   offence  has  been  committed  by  an  accused  person,  it  lies  on  the 
pfOS&Stioo  to   maJce  out  that  an   offence  has   been   committed,   and  under  the   circum- 
stances  the  prosecution  must  begin. — Queen-Empress  v.Haradhan  alias  Rakhal  Dass 
Ghosh,  l^ffi.j  19  Cal.  380.     [Norris  and  Beverley,  JJ.    April  20,  1892.] 

TiyR  term  '•  claim"  in  s.  463  of  the  Penal  Cod^  is  not  limited  in  its  application  to  a 
claim  to  property.  The  term  '*  property  "  in  the  same  section  will  cover  a  written  cerTT-  \ 
^g^  Itns'ffm  necessary  to  constitute  a  forgery  under  s.463  ot  the  Kenal  CMC  that  the  ' ! 
property  with  which  it  is  intended  that  the  false  document  shall  cause  a  person  to  part 
shouhjl  be  in  existence  at  the  time  when  the  false  document  was  made.  Queen-Empress 
V.  Harmdhan  (I.  L.  R.,  19  Cal.  380)  dissented  from.  Queen-Empress  v.  Appasami  (I.  L.  R., 
I2)fadl  151)  and  Queen-Empress  v.  Ganesh  Khanderao  and  Ganesh  Daulat  (I.  L.  R.,  15 
Bom.  506)  appiSv^.  One  S  B  presented  to  the  Principal  of  Queen's  College,  Benares, 
a  Uh^  certificate  purporting  to  have  been  granted  by  the  PrincipaJ  of  Canning  College,  • 

Uickiioigif,  to  the  effect  that  he  had  aHended  a  certain  proportion  of  a  certain  first-year  • 

course  of  law-lectures  delivered  at  Canning  College,  S  B,  in  fact,  never  havinfif  attended 
s&ch  lectures.    Had  that  certificate  been  a  true  one,  it  would  have  entitled  S  B  to  attend  /• 

a  further  course  of  law-lectures  at  any  one  of  several  associated  institutions  amongst  which  •     t-^/ 

was  Queen's  College,  Benares,  witholit  attending  09  paying  the  fees  for  the  first  course  of 
lectiiresr«    Os  presentation  of  the  above  certificate  S  B  obtained  permission  to  attend       • 
and^tended,  a  course  of  second-year  lectures  at  Queen's  College,  Benares,  without  attend- 
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^  ^      ^      m  ing  ^r  paying  the  fees  required  for  the  6rst-3«ar  course.    After  S  B  had  attended  the 

•   -^  a|)ove-nientioned  second-year  course  of  lectures  at  Queen's  College,  Benares,  he  rngBitt 

presentAl  the  said  false  certificate  to  the  Principal  of  Queen's  College  with  a  rietr  to  tiis 
obtaining  a  consolidated  certificate,  which  was  necessary,  as  he  allege<t«to  enable  hlai  to 
become  a  candidate  in  the  Judge's  Court  pleadership  examination  in  Calcutta.  Hgid^bact 
on  bn^h  ff^»ra«i;nt^«i  when  he  presented  the  false  certificate^o  obtain  admissioo  t»the 
•^  Au-trf^_y     s*QCond-year  law-class  at  Queen's  Cqllej^e,  Benares,  and  again  when  he  endearom^aA  Vy  te 

J*^  A*^  ^^jM-i*  '**^jset^  obtai  n  the  consolidated  certificate  in  order  to  gain  adftiission  to  the  pleadenUp 
^Var^^<'^*'^?5ramSTnation  in  C  "  -~  ..        -   .       -  ..    ._    .  ,^     ^       . 


^"^^/^ 


pruiltv  of  the  offence  proyidtd  fftr  byji.^Tiaf 
1  Bhushan,  1.  L.  K.,  is  All.  210.  [.Kdge,  ^}^ 


Ct.  of  Ses. 
Uncog. 
Warrant. 
Not  bailable. 
#Not  comp. 


Ditto. 


Ditto. 


rvC 


I  Calcutta,  S^ 
Code. — Quben-Empress  wT 
man,  J.    April  29,  1893.] 

472.  Whoever  makes  or  counterfeits  any  seal,  plate,  or  other  iiiiHruiWM 
Making  or  possessing  coun.    for  making  an  impression,  intending  that  AeflMe, 
terfeit  seal,  kc,  with  intent    shall  be  used  for  the  purpose  of  commit^qr  *V 
to  commit  a  forgery  punish-    forgery  which  would  be  punishable  under  secaott^^, 
able  under  section  467.  q^  with  such  intent  has  in  his  p^ession  any  sQch  seal,  \ 

plate,  or  other  instrument,  knowing  the  same  to  be  coanterfeit,<i6h^l  beponiib- 
ed  with  transportation  for  life,  or  with  imprisonment  of  either  description  for  s 
term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

478.  Whoever  makes  or  counterfeits  any  seal,  plate,  or  other 
....  _    for  making  an  impression,  intending  that  the 

terfeit  *s"e^7l^ith^inUnt  shall  be  used  for  the  purpose  of  committing  any  for- 
to  commit  forgery  punishable  gery  which  would  be  punishable  under  any  sectioaof 
otherwise.  ^^ixs  chapter  Other  than  section  467, or  wit^sneli  imaft 

has  in  his  possession  any  such  seal,  plate,  or  other  instrument,  kj^owing  the  vitmm 
to  be  counterfeit,  shall  be  punished  with  imprisonment  of  either  d&crip&m  lor 
a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  nae. 

•• 

Counterfeit  seals  and  forged  documents  were  found  in  the  ^soner's  posaesMos; 
and,  as  he  could  give  no  satisfactory  information  as  to  how  he  becam^possessed  oft^em. 
it  was  inferred  that  he  kept  them  with  the  intention  of  using  them  fraudulently. — QoBSM 
V.  Kristo  Soonoer  Deb,  2  W.  R.  5.    [Kemp  and  Glover,  JJ.    Jan.  10,  1865.J 

A  PERSON  who  uses  in  Court  false  documents  as  true,  besides  swearing  to  their  an* 
thenticity,  may  be  convicted  under  s.  196  of  the  Penal  Code  only,  and  not  under  s.  471 
also. — Queen  v.  Oodun  L.\ll,  3  W.  R.  17.    [Glover,  J.     May  23,  1865.] 

Where  several  seals  jof  diffa-ent  descriptions  were  found  in  the  possession  of  the  ac- 
cused with  intent  to  commit  forgery,  it  was  held  that,  under  s.  473  of  the  Penal  CdBe,  there 
was  a  complete  and  separate  offence  committed  in  respect  of  every  seal  found,  amdjha/t  tlie 
prisoners  could  be  legally  convicted  of  a  separate  offence  in  regard  to  each  seal,  nntMs  it 
appeared  that  several  such  seals  were  in  their  possession  for  the  purpose  of  committiiig 
one  particular  forgery. — Queen  v.  Goluck  Chunder.  13  W.  R.  16.  [Jack^bi^^ad  Mark- 
by,  JJ.     Jan.  18,  187a] 

474.  Whoever  has  in  his  possession  any  document  knowijig^  the  same  to 
Having  possession  of  valu-    ^^  forged,  and  intending  that  the  same  shall  £rai|«ki- 
able  ycurity  or  will  known     lently  or  dishonestly  be  used  as  genuine,  shall^.  if  the 
to  be  forged  with  intent  to     document  i§  one  of  the  description  mentioned  ittvec- 
us^jt^s  genuine.  ^j^^  ^^^^  ^^  punished  with  imprisonm^t  of  either  de- 

scription for  a  term  which  may  extend  to  seven  years,  an^  shall  also  be  Ibble 
to  fine ;  and,  if  thc*document  is  one  of  the  description  mentioned  in  sectioft  467, 
shall  be  punished  with  transportation  for  life,  or  with  imprisonment  of  eitber 
(^escription  for  a  term  which  may  extend  to  seven  years, -and  shall  alsobetiible 
to  fine.  • 

It  is  not  sufficient  for  a  conviction,  under  s.  474  of  the  PenaWCode,  t<»  say^tfaM  the 
prisoner  might  possibly  have  used  an  altered  document.    The  guilty  intent  ntnift  be 

[  47*  ] 
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CHiP.  XVIII.]        OFFENCES  AS  TO  DOCUMENTS,  &c,  [Sec.  475. 

J— -Queen  v.  Lokenath  Saha,  W.  R  ,  Sp..  12.    [Steer  and  Seton- 

To  suppoil^^  charge  under  s.  474  of  the  Penal  Code,  it  is  necessary  for  the  pro- 
secatton  to  prove  (i)  that  the  documents  in  respect  of  which  the  charge  is  brought  are 


• 


•  • 


sccuuvfi  lu  pruvc  \\}  iiiai  iiic  uucumenis  in  respect  or  wnicn  ine  cnarge  is  orougnc  are  ||'T^  /^  y  y  ^  e-  9- 
forged  ;  (2)  that  the  accustd  knew  them  to  be  forged;  (3)  that  he  was  in  possession  of  U  /v*-— ^rv-*^^  , 
tfceni;  (4)  that  he  intended  that  they  should  be  fraudulently  or  dishonestly  used  as  f  A*''***^'**"  ^  •" 
gendhie;  and  (5)  that  eacli  of  the  documents  is  of  the  description  mentioned  in  s.  jgfiLor  n  «^Z**-'^— -ifiy 
I.  4^2a^  t^e  Penal  CM%    To  support  a  charge  under  the  latter  part  of  s.  475  of  the  "  ^ 

pBiHFCode?  it  is  necessary  for  the  prosecution  to  prove  (i)  that  the  accused  was  in 
possession  of  the  papers  reierred  to  in  the  charge;  (2)  that  the  devices  or  marks  were 
connterfeited  on«them;  (3)  that  the  marks  were  such  as  are  used  for  the  purpose  of 
authenticating  any  document  described  in  s.  467;  and  (4)  that  the  accused  intended  that 
the  marks  itfbuld  be  used  for  the  purpose  of  giving  the  appearance  of  authenticity  to  . 

docnmoats  either  then  forged  or  thereafter  to  be  forged.    The  accused  was  charged  with  • 

being  i#  possession  of  forged  documents,  an  offence  punishable  under  ss.  474  and  475 
of  toe  Penal  C^e.     lAhis  summing  up,  the  Sessions  Judge,  after  stating  that  the  docu-  ^ 

mcnts  were  admitted  by  the  defence  to  be  forgeries,  told  the  jury  that  the  only  issue 
they  liad  to  (kcid^  was  whether  the  forged  documents  were  in  the  possession  of  the  ac-  , 

coaed,  and  whether  the  nature  of  one,  at  all  events,  of  the  documents  was  such  as  to  con- 
nect them  with  the  accused,  being  the  kind  of  document  he  would  be  likely  to  have  in 
his  house,  and  he  alone,  and  that  if  they  found  this  issue  in  the  affirmative,  they  must  •^ 

retora  a  verdict  of  guilty.     Held  that  the  charge  to  the  jury  was  defective  and  mislead-  * 

iog,  and  insufficiently  complied  with  the  requirements  of  s.  297  of  the  Code  of  Criminal 
Procedure  (Act  X.  of  1882). — Queen-Empress  0.  Abaji  Ramchandr.\,  I.  L.  R.,  16  Bom. 
165.    [Birdwood  and  Parsons,  JJ.     Feb.  18,  1891.] 

J^JJI'  475.  ^Whoever  counterfeits  upon  or  in  the  substance  of  any  material  any  Ct?  of  Ses. 
^u^tprfeitiig  a  device  or    ^^^^ce  or  mark  used  for  the  purpose  of  authehticat-  Una>g. 
mark  usetf  for  autSienticating    mg  any  document  described  m  section  467,  mtendmg  Not'biSable. 
documents  described  in  section    that  such  device  or  mark  shall  be  used  for  the  purpose  Not  comp. 
miivJ^Sf^'T  o^  ^^^^°&  ^^^  appearance  of  authenticity  to  any  docu-  Swtion. 

•^  ment  then  forged  or  thereafter  to  be  forged  on  such 

material,  or  who,  with  such  intent,  has  in  his  possession*  any  material  upon  or 
in  the  substance  of  which  any  such  device  or  mark  has  been  counterfeited, 
s&ll  be  punished  with  transportation  for  life,  or  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable 
to  fine. 

In  drder  to  a  conviction  under  s.  475  of  the  Penal  Code,  the  document  which  the  ac- 
cused has  in  his  possession  must  have  some  counterfeit  device  or  mark  upon  it ;  and  it  must 
be  pftlfbl  that  the  accused  has  the  document  in  his  possession  with  the  intent  to  using 
such  device  or  mark  for  the  purpose  of  giving  the  appearance  of  authenticity  to  the  docu- 
niei;^.  Th^ibcument  must  be  of  the  nature  mentioned  in  s.  467  of  the  Penal  Code.— 
Queen  zF.T<ijfiHOONUNDUN  Pattronuvees,  15  W.  R.  19.  [Kemp  and  Glover,  JJ.  Feb. 
18, 1871.]  ' 

To  suppoit  a  charge  under  s.  474  of  the  Penal  Code,  it  is  necessary  for  the  prosecution 
tt^prove  (1)  that  the  documents  in  respect  of  which  the  charge  is  brought  are  forged ;  (2) 
that  tljie  accused  knew  them  to  be  forged ;  (3)  that  he  was  in  possession  of  them ;  (4)  that 
he  intended  t4iat  they  should  be  fraudulently  or  dishonestly  used  as  genuine  ;  and  fs)  that 
each  oCthe  documents  is  of  the  description  tftentioned  in  s.  466  or  s.  467  of  the  Penal  Code. 
To  support  a  clterge  under  the  latter  part  of  s.  475  of  the  Penal  Code,  it  is  necessary  for 
the  prosecution  to  prove  (1)  that  the  accused  was  in  possession  of  the  papers  referred  to 
in  thft  charge ;  (2)  that  the  devices  or  marks  were  counterfeited*  on  them  ;  (3)  that  the  • 

marks  were  such  as  are  used  for  the  purpose  of  authenticating  any  document  described 
in  s.  467  ;  and  (4)  that  the  accused  intended  that  the  marks  should  be  used  for  the  purpose 
of  giving  the  appearance  of  authenticity  to  documents  either  then  forged  or  thereaft^  to 
be  forged.    The  accused  Was  charg^  with  being  uj  possession  of  forged  documents,  an  • 

offenc^  punishable  uiyjier  ss,  474  and  475  of  the  Penal  Code.    In  his  summing  up,  the 
Sessions  Ju^ge,  after  stating  that  the  documents  were  admitted  by  the  defence  to  be     • 
forg^ies,  told  the  jury  that  the  only  issue  they  had  to  decide  was  whether  the  forged 
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Secs.  4;6,  477.:      OFFEXCES  AS  TO  DOCCMEXTS,  &c. 


rCHAF.XVlll. 


'documents  were  in  the  possession  of  the  accused,  and  whether  the  n^ure  of  one,  at  ail 
eve'hts,  ofifhe  documents  was  such  as  to  connect  them  with  the  accused,  beiog^  Idnd 
of  documents  he  would  be  likely  to  have  in  his  house,  and  he  alone,«^d  that  if  tliey 
found  this  issue  in  the  affirmative,  they  must  return  a  verdict  of  guilty.  ffeU  tet  the 
charge  to  the  jury  was  defective  and  misleading,  and  insufRciently  complied  with  tlie 
requirements  of  s.  297  of  the  Code  of  Criminal  Procedure  (X.  of  1882)  — Qu Esit-Eilpscss 
V.  Abaji  Ramchandra,  I.  L.  R.,  16  Bom.  165.  [Birdwood and  Pavsons,  JJ.  Feb.  18, i%mO 
During  the  course  of  a  police- investigation  into  a  compl^inf  of  theft,  the  house  of 
the  accused  was  searched,  and  a  bundle  of  papers,  about  58  in  number,  were  fbund,  Wbich 
were  alleged  to  be  forgeries,  or  preparations  for  forgeries.  The  accused  was  thertopon 
committ^  to  the  Court  of  Session  on  a  charge  under  s  475  of  the  Penal  Code.  A  few  days 
before  the  trial  of  the  accused,  the  police  searched  the  house  of  one  Shivlingapa,  who  was  a 
witness  for  the  defence,  and  there  discovered  a  batch  of  suspicious  papen^^rlikii  wes^ 
produced  at  the  trial,  and  put  in  as  evidence  against  the  accused.  The  accujed^HJ|ho6«* 
victed  of  the  offence  under  s.  475  of  the  Penal  Code,  and  sentenced  to  liminnjifJlJilpfni 
life.  Held,  reversing  the  conviction  and  sentence,  that  the  suspicious  pf  pers  fbntfl  in 
Shivlingapa's  house  were  not  admissible  in  evidence  against  the  accused.  HM,  fortlier, 
that  the  Judge's  direction  to  the  jury  regarding  those  papers — that  ftey^stiMiibrd  a 
connection  between  the  accused  and  many  of  the  witnesses  belonging  to  the  same  factioo, 
and  that  they  showed  the  extent  to  which  the  practice  of  forgery  had  gone  in  the  village, 
and  that  in  this  way  they  were  relevant  to  the  question  of  guilty  knowledge  asd  inten- 
tion— was  a  misdirection  which  prejudiced  the  accused.  In  the  trial  of  an  accused  person 
on  a  charge  under  s.  475  of  the  Penal  Code,  the  charge  should  be  so  framed  as  to  specify 
distinctly  that  part  of  the  section  which  is  applicable  to  the  case,  and  sboald  disdactiy 
specify  the  particular  papers  bearing  a  counterfeit  mark  or  device  which  the  accused  wa:> 
alleged  to  have  had  in  his  possession  with  the  intent  mentioned  in  the  section. — Qubek- 
Empress  V.  Abaji  Ramchandra,  1.  L.  R.,  15  Bom.  189.  Birdwood  and  Larsons,  JJ 
Sep.  3,  1890.] 

476.  Whoever  counterfeits  upon  or  in  the  substance  of  any  material 
Counterfeiting  a  device  or    ^ny  device  or  mark  ased  for  the  purpose  of  aiidien- 

ticating  any  document  other  tha;i  me  docoments 
described  in  section  467,  intending'that  such  device 
or  maik  shall  be  used  for  the  purpose  of  gtving  the 
appearance  of  authenticity  to  any  docucQent  then 
forged  or  thereafter  to  be  torged  on  such  material,  or  who,  with  such  Intent, 
has  in  his  possession  any  material  upon,  or  in  the  substance  of,  which  any  such 
device  or  mark"  has  been  counterfeited,  shall  be  punished  with  imprisonment 
of  either  description  for  a  terih  which  may  extend  to  seven  years,  an/1  shall 
also  be  liable  to  fine. 

477.  Whoever  fraudulently  or  dishonestly,  or  with  intent  to  cause  damage 
Fraudulent  cancellation,  de-    or  injury  to  the  public  or  to  any  person.'^ancejg.jdC' 

struction,  &c.,  of  a  will.  strovs,  or  defaces^  or  attemptgJtP  cancel,  destroy,  or 

deface,  nr  sg^,rpt<>s  or  attemnts  to  fiecrftt<>  any  document  which  is  or  pofports 
to  be  a  will,  or  an  authority  to  adopt  a  son,  or  any  valuable  secudtjt,  qt  com- 
mits mischief  in  respect  to  such  document,  shall  be  punished  with  transportetlEb 
for  life,  or  with  imprisonment  of  either  description  for  a  term  whjch  may  ex- 
tend to  seven  years,  and  shall  also  be  li?ble  to  fine.  • 

"^         The  tearing-up  of  a  patta  is  the  destruction  of  a  valuable  security  (t^ithin  tlie  mean- 
ing of  s.  477,  PenarCc^e.--QuEEN  V.  Nitar  Mundle,  3  W.  R. 38.* [Steer,  J.  July 4,^865.; 
I         The  fact  that  a  document  has  not  been  stamped,  and  is  not.  therefore,  receivable  in 
evidence,  does  not  prevent  its  being  a  *'  valuable  security  '  within  the  meaning  of  s.  477 
of  the  Penal  Code.— Pro.,  Aug.  5,  1873,  7  Mad.  H.  C.  R.,  Ap  ,  26. 

.  P  M  was  convicted  by  a  Magistrate  under  s.  42^  of  the  Penal  Code  on  a  charge  of 
mischief  by  tearing  up  a  promissory  note  for  Rs.  20.  Held  that  Xhe  offence  cltai^red  fell 
under  s.  477  of  the  Penal  Code,  and  was  therefore  triable  by  a  Sessions  Court  only.— 
/«  re  NIadurai,  I.  L.  R.,  12  Mad.  <4.     [Wilkinson  and  Shephard,  JJ.    Sep.  11,  18^. 

'  [     474     ] 
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documents  other  than  those 
described  in  section  467,  er 
possessing  counterfeit  mark- 
ed material. 
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Chap.  XVIII.]     *  OFFENCES  AS'fo  DOCUMENTS,  &c.       [Secs.  478-483. 

A,  HAV.ING  had  certain  transactic^s  with  B,  wrote  out  a  rough  account,  sho>#lng  his  *^ 
ind^ytedness  to  B^nd  signed  the  total.  The  paper  was  not  stamped.  B  afterwards  pre- 
sented it  ta  A,  and  demanded  payment  of  the  total  amount.  A  paid  part  onl^,  and  after 
nahercatioQ^dre  up  the  paper.  Held  that  the  act  of  tearing  up  the  paper  constituted 
thfroffei^  of  destroying  a  valuable  security,  and  the  harm  caused  was  such  that  a  person 
of  ocdinaniw sense  and  temper  would  complain  of  it. — Queen>Empress  v.  Ram.\s.\mi,  I. 
l,k^  12  Mad.  148.     Xollins,  C-J.,  and  Wilkinson,  J.     Nov.  15.  20,  1888.]  «•  * 


•  Of  Trade  and  PROPERTy-MARJfs.*       ^\v<  ^J^  ^^ 

^78.  A  'mark  used  for  denoting  that  gc>6ds  are  the  manufacture  or  mer-     g^ 
j^^   •*!  •  chandize  of  a  particular  person  is  called  a  trade-  ^VC 

■^^sS-"*^  mark,  and  for  the  purposes  of  this  Code  the  expres- 


^tAS  *b"ademark  "  includes  any  trade-mark  which  is  registered  in  the  register  of 
IfidMnarks^ept  3nder  the  Patents,  Designs,  and  Trade-marks  Act,t  1 883, 
aadlUBj  tr%de-«[)ark  which,  either  with  or  without  registration,  is  protected  by 

^  ht  m  any  Brittsh  possession  or  foreign  State  to  which  the  orovisions  of  the 
one  hundred  and  third  section  of  the  Patents,  Designs,  and  Trade-marks  Act, 

L 1883,  are,  under  Order  in  Council,  for  the  time  being  applicable.  •  ^ 

p  ,  479.  A  mark  used  for  denoting  that  jgQve|ble  /^ 

rope  y-niar^  property  l^elons;g  to  a  particular  person  i^aUcda 

property-mSrf^Oi^'^^'V-*^^  C^  U.^4^<>^^ 


480^  Whoever  marks  any  goods,  or  any  case,  package,  or  oilier  reccp- 
t  *,r  .*#,.*•     J         1      ^a^Jc  containing  goods,  or  uses  any  case,  package, 
ls,nff%  false  trade-mark.     ^^^  Other  receptacle  with  any  mark  thereon,  in  a 
""ttanner  reasonably  calculated  to  cause  it  to  be  believed  that  the  goad^  so     -. 

marked,  or  aiy^^oods  contained  in  any  such  receptacle  so  marked,   are  the 

manufacture  or  merchandize  of  a  person  whose  manufacture  or  merchandise 

|hey  are  not,  is  said  to  use  a  false  trade-mark. 

• 

481.  Whoever  marks  any  moveable  property  or  goods,  or  any  case,  .   ^ 

I  Using  a  false  property-  package.  Or  Other  receptacle  Containing  moveable 
i  nark.  property  or  goods,  or  uses  any  case,  package,  or 

!  other  seceptacle  having  any  mark  thereon,  in  t  manntr  reasonably  calculated 
j  to  cause  it  to  be  believed  ihu  the  property  or  goods  so  marked,  or  any  property 
!or^dRds  contained  in  any  such  receptacle  so  marked,  belong  to  a  person  to 
I  irhom  ihey  iio  not  belong,  is  said  to  use  a  false  property-mark. 

f      48Sr Whoever  uses  any  false  trade-mark  or  any  false  property-mark  Pf«sv.  Mair. 

^u.  •  u   -  f  f^.  ««;nc^  a     shall,  unless  he  proves  that  he  acted  without  intent  ^!^5^;fi'^* 

Punishment    tor    using    a  »  •  i_    j     •*!_  •         •  *    r    -^l      or  2nd  class. 

£|ke  tradeinafk  or  property-    to  defraud,  be  punished  with  imprisonment  of  either  Uncoif. 


J  mark.  ,  description  for  a  term  which  may  extend  to  one  Waft-ant 

ifear^r  wj^jne,  or  wUl^^  r^        N^^^^mp. 


Bailable. 
Not  comj 

483*  V^oever  counterfeits  any*  trade-mark  or  property- mark  used  by        Ditto. 


tmde-     ^^y  ^^^^'  person  shall  be  pimished  with  imprison- 
r^o^ropcJfy-mark  used     ment  of  either  description  for  a.term  which  may  ex- 


marl 


by  another.  tend  10  two  years,  or  with  fine,  or  with  both. 


. ^ 

•  This  part  of  Ch.  XVIII.  (/.*,  ss.  478-489)  ^^  ^««"  substituted  for  the  origin^  by 
the  InSian  Merchandiife  Marks  Act  (IV.  of  1889),  s  2. 
t  46  &  47  Vic,  c.  57. 

^[iiJt^JZ^I^^  i^UZJcULe  ri^JUu^  C-^  -^->  ^-^^ 
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SbCS.  484-488.]       OFFENCES  AS  TO  DOCUMENTS,  &c.       [Chap.  XVIIf. 

•  Ct.  of  Sfe.,  •  &4.  Whoever  counterfeits  any  properfy-mark  used  by  a  public  servant, 
nr'ML^of  *  Counterfeiting  a  mark  used  or  any  mark  used  by  a  public  servAt  to  denote  tbat 
ist  cSs.         ^^  *  P"*****^  servant.  any  property  has  been  manufactured  bjLB,  particular 

Uncog.  person,  or  at  a  particular  time  or  place,  or  that  the  property  is  of  a  paHiciUar 

Saronjons.       quality,  or  has  passed  through  a  particular  office,  or  that  it  is  entitled  to  any 
j^Jf^^p,       exemption,  or  uses  as  genuine  any  such  mark,  knowing  Uie  same  to  be  coun- 
terfeit, shall  be  punished  with  imprisonment  of  either  desciiption  for  a  term 
which  may  extend  to  three  years,  and  shall  also  be  liable  to  fine.      •  • 

m 

Difto.  485.  Whoever  makes  or  has  in  his  possession  any  die,  pl§te,  or  other 

Making  or  possession  of    instrument  for  the  purpose  of  counterfeitii|g^ 
*  any  instrument  for  counter^    mark  Or  property-mark,  or  has  m  his  px)s5b88ion  a 

feitingr  a  trade-mark  or  pro-    trade-mark  Or  property- mark  for  the  purpose  Si  dc- 
t  perty-mark.  noting  that  any  goods  are  the  m^nufacjpre  or  mer- 

chandize of  a  person  whose  manufacture  or  merchandize  they  are  not,  or  diat 
they  belong  to  a  person  to  whom  they  do  not  belong,  shall  be  ^urifshed  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  three  years, 
«  or  with  fine,  or  with  both. 

o'^'  ^*f ist  486.  Whoever  sells  or  exposes,  or  has  in  possession  for  sale  or  any  pur- 
Vr  2ndfclass!t  SeUing  ffoods  marked  with  pose  of  trade  or  manufacture,  any  goods  or  things 
Uncogr.  *  a  counterfeit  trade-mark  or  with  a  oaunterfeit  trade-mark  or  property-n^k 
lalLble"^'    •  P«>P*rty-mark.  affixed  to,  Or  impressed  upon,  the  same^  or  to  or 

Not  comp.       "P0°  *"y  case,  package,  or  other  receptacle  in  which  such  goods  are  contained, 
i^  shall,  unless  he  proves —  *  *     t  *      * 

^^  ^j^  Ky^  ^ji'^)  that,  having  taken  all  reasonable  precautions  against  cgmmitting  an 
^'^^■''^^^j^^^A^V^^J^  offence  against  this  section,  he  had,  at  the  time  objhe  commission 

As>*^^^       •«  f\XA^^^         o^  the  alleged  offence,  no  reason  to  suspect  the.genuftieness  of  the 
J^»W>^  ^^mark.and 

.  »^  ,  (3)  that,  on  demand  made  by,  or  on  behalf  of,  the  prosecutor,  he  gave  all 

'  S|  the  information  in  his  power  with  respect  to  the  persons  from  whom 

^^  he  obtained  such  goods  or  things,  or 

(c)  that  otherwise  he  had  acted  innocently,  • 

be  punished  with  imprisonment  of  either  description  for  a  term  which^may 
extend  to  one  year,  or  with  fine,  or  with  both. 

Ct.  of  Ses.,  487.  Whoever  makes  any  false  mark  upon  any  case,  package^r  otSerJ 

P^W-  ^V'.     Making  a  false  mark  upon    receptacle  containing  goods,  in  a  manner  reasoo»i^ 
or  2nd^cl2ss.    *"^^  recepUcle   containing    ably  calculated  to  cause  any  public  servant  or  any 
Uncog.  i.  "  *    &^^'-  other  person  to  believe  that  such  receptacle  cootaim 

bTmS?"-?*  goods  yhich  it  does  not  contain,  or  that  it  does  not  contain  goods  whidi  it 
Not  comp.  ^^^  contain,  or  that  the  goods  contained^  in  such  receptacle  are  of  a  nature  or 
quality  different  from  the  real  nature  or  quality  thereof,  shall,  unless  be  jjkoves  j 
that  he  acted  without  intent  to  defraud,  be  punished  wit^  imprisonment  ot 
either  description  fof-a  term  which  may 'extend  to  three  years,  or  with  fiie,  oif 
with  both. 

«  Ditto.  ^*  488.  Whoever  makes  use  of  any  such  false  mark  in  any  manner  probi*  1 

Pmiishment  for  making  use    bited  b>  the  last  foregoing  Section  shall,  unless  be  j 

.   of  any  such  false  mark.  proves  that  he  acted  without  intent  to  defraollt  be 

,  punished  as  if  he  had  comn^Ued  an  offence  against  that  section. 

«k  *^       '       .  .      *     •     •  ^  ^ 

'  Digitized  by  VjOOQIC        •   , 


••    •        • 

•  ••    . 

Cb.vp.XIX.]        breach  of  contracts  of  service.     [Secs.  4891  <>90.  *    * 

489.-  Whoever  removes,  deJtroys,  defaces,  or  adds  to  any  property  •mark-,  Pr^.  Map     1 
TamperhHfwith  property-    intending  or  knowing  it  to  be  likely  thai  he  may  -  ,w^a«-, -^-a 
mark  with  in^^  to  cause    thereby  cause  injury  to  any  person,  snail  be  pun-  Uncogr. 
iojory.   •  ished  with^igj£risonment  of  either  description  for  a  |"^T?"^' 

term  which  may  extend  to  one  year^or  with  both.  —  ^  ^^^^^^^q,^ 

Addition  of  new  wejijons  2.  After  section  489  of  the  Indian  Penal  Code,* 

lsfo."f  •"      '  ^-.thgjfonqwing  sections  shall  be  added,  namely  :— 

* 

St 


•  *  Of  Currency-notes  and  Bank-note. 

1 489  A.  Whoever  counterfeits,  or  knowingly  performs  any  part*of  the  process  C^^     ^ 

Cofcterfciting     currency-    of  counterfeiting,  anv  currency-note  or  bank-note,  ^JlJtt^,  (? 

noteoc  banlnnotes.  %  shall  be  punished  with  transportation  for  life,  or  with^|[]J^|Jl!iJ^l  *  ^ 

unprisonmenLof  either  description  for  a  term  which  may  extend  to  ten  years,  andA^  (ma^,  \^ 

^  also  oe  liable  to  fine. 


r^ 


*  Explanation, — For  the  purposes  of  this  section  and  of  sections  489B,  489C, 
and  489D,  the  expression  "  bank-note"  means  a  promissory  note  or  engagement 
ior  the  payment  of  money  to  bearer  on  demand  issued  by  any  person  carrying 
on  the  business  of  banking  m  tsny  part  of  the  world,  or  issued  by  or  under  the^ 
authority  of  any  State  or  Sovereign  Power,  and  intended  to  be  used  as  equivalent 
to,  or  as  g  substitute  for,  money. 

** 8^89^  •Whoever  sells  to,  or  buys  or  receives  from,  any  other  person,  or 
L sing  as  renuioe  forged  cr    Otherwise  traffics  in,  or  uscs  as  genuine,  any  forged  or   ^ 
coQnterfeit  cufTeayr-notes  or    counterfeit  currency-note  or  bank-note,  knowing  or 
banknotes,     ^ir  having  reason  to  believe  the  same  to  be  forged  or 

counterfeit,  shall  bh  punished  with  transportation  for  life,  or  with  imprisonment 
of  cither  description  for  a  term  which  may  extend  to  ten  years,  and  shall  also  be 
Vitble  to  fine. 

*  489C.  Whoever  has  in  his  possession  any  forged  or  counterfeit  currency-         .  . 
Posftcsaon  ©f    forged  tr    "ote  or  bank-note,   knotting  or  having  reason  to  >H  ^ 


U^xm  jjjplth  may  extend  to  seven  years,  or  with  fine,  or  with  both. 


*  489D.  Whoever  makes,  or  performs  any  part  of  the  process  of  making,  or 
.  NUkinS  Sr possessing  in-    ^^^^  ^^  se"s  or  disposes  of.  Or  has  in  his  possession,  ^ 
j^nnncoS  or  materials  for    any  machmery,  mstrument,  or  material  for  the  purpose      ^       . 
fofgtftg  or  cjjnntcrfeiting  cur-    of  being  uted,  or  knowing  or  having  reason  td  bclleve(lMikX^if<6 
^encyniotes  or  bank-notes.       ^^^^  jj  jg  intended  to  be  used,  for  forging  or  counterfeit-^  -'--^'^  -^ 
'°g  any  cui«sncy-note  or  bank-note,  shall  be  punished  with  transportation  for 
We^or  with  imprisonment  of  either  description  for  a  term  which  may  extend  to  ^ 

ten  years,  and  shall  also  be  liable  to  fine. '  ^ 

not  a  contract,  the  breach  of  which  is  punishable  by  s.  490  ot  the  Kenai  L.oae.--iN  inn 
Matter  of  Nowa  Tbwaree,  6  W.  R.  80.    [Kemp  and  Pundit,  ]J.    Oct.  3,  iSOqj 

0««r^.— Whether  tlie  word«,  "during  a  voyage  or  journey."  in  s.690  of  the  Penal 

Codt;  do  v»ot  Umitthe  offence  made  under  that  section  to  offences  against  iraveUers 

.  That  section^^wever.  does  iiotj^pl^ULa  contract  to  place  the  defendant  s  carts  at  the 


Prcsy.  Ma/^ 
or  Mag.  ofist 
or  2nd  class. 
Uncofif. 
Summons. 
Bailable. 
Com  p. 


SEgs.  491-493.3      OFFEXCES  RELA  TISt'  TO  MA RRIA  GE.*         [Ch af.  XX. 

complainant's  disposal  for  a  speciBed  time  to  con^y  a  thing  frora  where  he  pleases  to 
where  he  pleases.— Sage  v.  Nirunjun  Chatterjee,  9  W.  R.  12  [Kenip  and  Jackson,  ]]. 
Feb.'s,  i86g.]  c      xr        J 

In  Unwin  v.  Clarke  (i  L.  R  ,  Q  B.,  417)  the  contract  was  held  not  to*e  teiTninated 
by  conviction  and  punislajent ;  but  the  Calcutta  High  Court  h%s  ruled  the  contrary.— j 
Rev.,  Jud.,  and  Pol.  Jouffi4.  .,  .  • 

401.  Whoever,  l>eing  bound  by  a  ^ftyrfal  contryttcT attend  on,  or  to  sup- 
Breach  of  contract  to  attend    ply  the  wants  of,  any  person  who,  8y  reason  of  yojUh 
on  and  supply  the  wants  of    or  of  unsoundness  of  mind,  or  a  disease  or.bocfly 
helpless  persons.  \\eakne88,  is  helpless  or  incapable  of  providing  for 

his  own  safety,  o^^jIg£!lJ2iS.h is  own  wants,  volontarily  omits  sd  to  do,  shall 
be  punished  wmTHnprlsonmen c  of  either  description  for  a  tetm  whidMnay  ex- 
tend to  three  months,  or  with  fine  which  may  extend  to  "two  hundred  n5)ees»  \ 
or  with  both. j^^^^^^^^^^iLf^ 

The  Indian  Law  Commissioners  %  

section  :  *'  Persons  who  contract  to  take  care  of  infants,  of  the  sick  2RmRV|Pmf  lay  them- 
selves under  an  obligation  of  a  peculiar  kind,  and  may,  with  propriety,  be  punished  if  they 
omit  to  discharge  their  duty.  They  generally  come  from  the  lower  ranks  of  life,  and 
would  be  unable  to  pay  anything.  They  therefore  proposed  to  add  to  this  class  of  con- 
tracts the  sanction  of  the  penal  taw.*' 


Ditto. 


402.  Whoever,  being  bound  by  lawful, 
another,  oerson  as  all 


Of 

^:o  work  for 

Breach  of  conh^ct  to  serve    -"vvt.^yjjiis.^*.  *t^  ».*  .liiiicer,  workman,  or  labour- 
,  at  distant  place  to  which  ser-    er,  for^fflenod  not  more  than  three  years,  at  anv 
vant  is  conveyed  at  master's    ^£lace^w^huiBriUsl^Jj^^  to  which,  by  \Trtue  of  the 
cbntraqt^^belSasDeei^  o>r  is  to  be,  cpnveiLed  at  jy^x-« 

iiher  during  tlrecon- 


Jo  ^perforin  the 


expensa. 


pense  of  such  oCner,  voluntarily  deyrt^  the  seryjj^e  oTt 


contract,  or  with'om  feasonlbTecause       

service  which  he  has  contracted  to  perform,  such  ser  vice jbgii 

pCQ{2fijCJSfiUUce,  shall  be  punished  with  imprisonment  of  eitber^3¥^ription  for 
a  term  not  exceeding  one  month,  or  with  fine  not  exceed!  noucLyble  the  amount! 
of  such  expense,  or  with  both,  ugkss  the  employer  has  illSBated  him,  or  negy/ 
lected  to  perform  the  contract  oiwiis  part.    (O^^y  (r<t>y  "A^f^^df  1 

S.  492,  which  makes  it  an  offence  for  ''an  artificer,  workman,  or  labourer  ''  to  break    ' 
his  contract  of  service  under  the  circumstances  specified  in  the  section,  does  not  apply 
to  domestic  servants. — Cronn'N  v.  Kallu,  Panj.  Rec,  No.  20  of  1876.  . 

'Wrfffe  a  labott^ter  ha^once  been  punished  under  s.  492,  it  ha-j  been  held  that  his  re- 
fusal to  fulfiPthe  terms  of  the  contract  on  his  release  from  imprisonment  does  not  rA*?r 
him  liable  to^  se^nd  punish m«nt. — 2  Rev.,  Jud  ,  and  Pol.  Jour.  24. 


Ct.  of  Ses. 
Uncog* 
Warrant. 
Not  bailable. 
Not  <;pmp. 


CHAPTER  XX. 

Of  Offences  rel.\ting  to  Marriage.  *"   •         « 

498.  Every  man  who  by  deceit  causes  any  woman  who  is  nq^  lawfully 
Cohabitation  caused  by  a    married  to  him*4o  believe  that  she  is  lawfully  mar- 


man  deceitfully  inducing 
belief  of  lawful  marriage, 


WiA 


ried  to  him,  and  to  cohabit  or  have  sexua^intercourse 
with  him  in  that  belief,  shall  be  f)unished  with  im- 
prisonment of  either  description  for  a  term  which  may  extend  to  ten  years,  Shd 
shall  also  be  liable  to  fine. 

^  Hindu  Christian  convert  relapsing  into  Hinduism,  and  marrying  a  Hindu  woman, 
cannot  be  convicted  of  bigamy,  on  the  ground  that  he  bas  another  wire  living  whom  he 
married  while  a  professing  Christian.—PRO.,  Nov.  8,   1866,  3  Ma<^^  H.  C.  R..  Ap^  7 
^  ^  •  [Hollowavand  Innes,  Ij.     Nov.  8,  1866.^  ^  */       •     y 


UiKv.  XX.]  OFFENCES  DELATING  TO  MARRIAGE.  [Sec.  494. 

•  ^ 

Marriagb  mt^t  be  presumed  from  the  fact  of  a  man  and  woman  living  together  and  * 

(rem  their  own  e>^dence  (altogether  unrebutted)  that  she  is  his  legally  mavied  wife. — 
OuBEN  V.  WuzeERAH,  17  W.  R.  $  ;  8  B.  L.  R.,  Ap.,  63.  [Loch  and  Ainslie,  JJ,  Jan.  6,  1872.] 
Overruled  by  Empress  v.  Pitambur  Singh,  I.  L.  R.,  5  Cal.  566;  5  C.  L.  R.  597,  infra, 
» 

The  provisions  of  s.  '50  of  the  Evidence  A6t  show  that,  where  marriage  is  an  ingredient 
in  an  offence,  as  in  big^ny/ adultery,  and  the  enticing  of  married  women,  the  fact  t)f  the 
•marriage  must  be  strictly  proved. — Empress  v.  Pitambur  Singh.  I.  L.  R.,  5  Cal.  566;  5 
C.  L.  R.  5^7.  [Garth,  t.j.,  and  Jackson,  Pontifex,  Morris,  and  McDonell,  JJ.  Dec.  8, 
1879]  Follows  Queen  v.  Smith,  4  W.  R.  31.  Overrules  Queen  v.  Wuzeerah,  17  W.  R. 
5;  8  B.*I..  R.,  Ap..  63.     Discussed  in  Queen-Empress  v.  Subbarayan,  I.  L.  R.,  9  Mad.  9.  ,  • 

Koltowed  in  Empress  of  India  v.  Kaliu,  I.  L.  R.,  5  All.  233  ;  Empress  v,  Arshed  Ali,  13  C. 
L.  R.  12$.  ^ 

S^  50  of  the  Evidence  A6t  (1.  of  1872)  runs  as  follows  : — 

When  the  Court  has  to  form  an  opinion  as  to  the  relationship  of  one  person  to  an- 
otbef,  the  option,  ey4>ressed.by  conduct  as  to  the  existence  of  such  relationship,  of  any 
person  whp.  as  a  member  of  the  family  or  otherwise,  has  special  means  of  knowledge  on 
ihe  subjects 'a**relevant  fact,  provided  that  such  opinion  shall  not  be  sufficient  to  prove 
a  marriage  in  proceedings  under  the  Indian  Divorce  Act,  or  in  prosecutions  under  s.  494, 
495,497,  or  49S  of  the  Indian  Penal  Code. 

fllusiraiions. 

(a.)  The  f)ii>glhOft  \i»  wUeU^C  A  and  B  were  married. 

.  The  fact  that  they  were  usually  received  and  treated  by  their  friends  as  husband  and 
wife  is  relevant. 

(b.)  The  question  is,  whether  A  was  the  legitimate  son  of  B.  The  fact  that  A  was 
Alvra^^eatbid'as  such  by  members  of  the  family  is  relevant. 

^w      4fife   Whoever,  having  a  husband  or  wife  living,  marries  in  any  case  in  ^f  ^^  ^gf_ 
Kfarryingagajnc^ringlife-     which  such  marriage  is  void  by  reason  ot  ils  laking  }j^^^ 

limcofjjusbaod^wif^.  place  during  the  life  of  such  husband  or  wife,  shall  Bailable, 

^^be  punished  wkb,  imprisonment  of  either  description  for  a  term  which  may  ex-  Not  comp.       ;^  a 

icnd  to  seven  years,  and  shall  also  be  liable  to  fine.  ^    ^  -^ 

Exception. — This  section  does  not  extend  to  any  person  whose  marriage   ^  ^    j^ 
with  5uch  husband  or  wi/e  has  been  declared  void  by  a  Court  of  competent  |  jit^  ^^jfcut— c 
jurisdiction,  nor  to  any  person  who  contract?  a  marriage  during  the  life  of  a 
former  husband  or  wife,^f_§ych  husband  or  wtfe,  at  the  time  of  the  subsequent 
mak'iage,  shall  have  beeh  continually  apsent  from  such  person  for  the  space    -i 
of  seven  years,  and  shall  n^  have  heej[i  ^^eard  of  by  such  person  as  being 


alive  withal  that  time,  piovided  the  person  contracting  such  subsequent  mar-      ^\' 


ruhrtiil 
ihali;  b 


liage  snalH  before  such  marriage  takes  place,  inform  the  person  with  whom . 


**  he  marries  a  fifth — Mac.  M.  Law,  p.  255.^ 

Held  th.'Nt  a  custom  of  the  Talapoda  Koii  caste,  that  a  wQman  should  be  permitted 
to  leave  the  husband  to  whom  she  has  been  first  married,  and  to  contract  a  second  mar- 
riaf?  (^natra)  with  ariother  man,  during  the  lifetime  of  her  first^husband  and  without  his 
consent,  was  invalid,  as  being  entirely  opposed  to  the  spirit  of  the  Hindu  law;  and  that 
such  marriage  was"  void  by  reason  of  its  taking  place  during  the  life  of  such  husband,^ 
and^thereforcT  punishable  as  reggrdsjhe  woman  under  s.  494  oLthe  Penal  Code;  an^  that 
tbeman  with  WlIbrtiThe'ivoman  ^  marrred.'liaving  had  sexual  intercourse  with  her,  and  it 
bein?  found  that  he  did  not  honestly  believe  that  she  had  become  his  wife,  was  guilty  of 
adu^ry  urtder  s.  4^. — Reg.  v.  Karsan  Goja;  Reg.  v.h.w  Rupa,  2  Bom.  H.C.  R.  117. 
IPorbes  and  Couch,  jJ.     April  22,  1864.] 


.% 


Sec.  494. J  OFFENCES  RELATING  tO  MARRIAGE.  [Chap.  XX. 

*  ^  A  Hindu  Christian  convert  relapsing  into  Hinauism.  and  marryiiu^a  Hiddu  woman, 


y 


< 


cannSt  be  convicted  of  bigamy,  on  the  ground  that  he  has  another  wife  living  whom  he 
married  while  a  professing  Christian. — Pro.,  Nov.  8, 1866, 3  Mad.  H.  C.  R.f  Ap.,  7.  [Hoi- 
loway  and  Innes,  JJ.     Nov.  8,  1866.] 

A  NiKA-MARRiAGS  falls  within  the  purview  of  ss.  494  and  491S:  it  is  a  well-known  and 
well-^tablished  form  of  marriage  amongst  Mahomedans. — Queen  v.  Juodo  Mussul- 
MANEE,  6  W.  R.  60.    [Seton-Karr,  J.    Aug.  27,  1868.]    And  the  i^ue  of  a  nika-marri^e  . 
would  be  legitimate  under  JheMah^mirdao  law. — Sheikh  MoNBE^o(ff>DEEN  v.  Ramohun 
Sajeekur,  18  W.  inST  [Kemp  and  Glover,  JJ.    July  17,  1872!]  •  • 

On  a  trial  for  bigamy,  the  defence  was  that  the  marriage  of  the  woman  (the  ficcasedj 
with  the  prosecutor  was  null  and  void,  as  the  woman  was  a  minor  at  the  tim«,  and  married 
without  the  consent  of  her  relations.  She  was  a  widow  when  she  married  the  prosecutor. 
Held  that  her  marriage  with  the  prosecutor  was  legal. — Madha  v»  WussamvA"^  Jeewee, 
Panj.  Rec,  No.  2  of  1869.  • 

Held  on  a  trial  for  bigamy,  that  the  apostacy  of  a  Hindu  wif^oes  undissolve  the 
marriage-union. — Crown  v.  Mussammat  Gholam  Fatima,  Panj.  Kec.,  No.  32  of  1870. 

Courts  of  law  will  not  recognize  the  authority  of  a  caste  to  declare  a  marriage  void, 
or  to  give  permission  to  a  woman lo  re-marry.  Bond-fide  belief  that  the  consent  of  the 
caste  made  the  second  marriage  valid  does  not  constitute  a  defence  to  a  charge,  under 
s.  494  of  the  Penal  Code,  of  marrying  again  during  the  lifetime  of  the  first  husband,  or 
to  a  charge  of  abetment  of  that  offence  under  that  section  combined  with  s.  109. — Reg. 
V.  Sambhu  Raghu,  L  L.  R.,  i  Bom.  347.     [Melvill  and  Nanabhai  Haridas,  JJ.    Sep.  7, 

.  1876.] 

If  the  first  marriage  is  valid,  it  is  bigamy  to  marry  again  {i.e.,  to  go  through  a  ioTva 

•  of  matriage  known  to  the  law  as  capable  of  producing  a  valid  marriage),  U^ough  the 
second  marriage  be  void  on  another  ground  besides  that  of  its  being  bigamous. — Gurbaksu 
Singh  v,  Shama  Singh,  Panj.  Rec,  No.  19  of  1876.  •  *      •  ^      * 

A  Mahomedan  guardian  of  a  married  female  infant,  who,  while  her  husband  is  liv- 
ing, causes  a  marriage  ceremony  to  be  gone  through  in  her  name  with  another  roan,  but 
without  her  taking  any  part  in  the  transaction,  does  not  commit  the  c/KiBpe  of  abetment 
under  ss.  109  and  494  of  the  Penal  Code.  The  practice  of  instituting^criminal  proceedings 
with  a  view  to  determining  disputes  arising  in  cases  of  this  class  condemned. — In  the 
Matter  of  the  Empress  v,  Aboool  Kurrbem,  I.  L.R.,  4  Cal.  10.  [White  and  Prinsep^ 
JJ.    July  9,  1878.]  '       -  -    - 

y^^/^  A  Criminal  Court  is  bound  to  decide  the  question  of  marriage  when  it  is  essential 
to  the  decision  of  the  question  whether  an  offence  has  been  committed  or  not.  The 
doctrine  of  a  certain  school  Qf  Mahomedan  divines  in  regard  to  the  competency  of  a  wo- 
man to  marry  again  after  the  absence  of  her  husband  for  four  years  does  not  entitle  a 
woman  so  re-marrying  to  the  benefit  of  the  exception  to  s.  494. — A  lam  Shah  v,  Jew  an, 
Panj.  Rec,  No.  57  of  1858.  •• 

The  accused  were  charged  before  a  Magistrate  of  the  first-class  with  ending  away 
a  married  woman  (s.  498).  The  inquiry  having  shown  that  an  offence  und*^»494bld 
.  apparently  been  committed,  the  proceedings  were  forwarded  under  s.  45,  Criminal  Proce- 
dure Code  (corresponding  with  s.  346,  Act  X.  of  1882),  for  disposal  to  the  Magistrate  of 
the  Distrift,  who  tried  the  case  de  novo  and  convifted  the  accused  under  sa.j^ogAXid  494. 
Held  that  the  preferring  a  complaint  was  an  essential  condition  of  the  Magistrate's  jori^ 
diction  to  inquire  into  and  try  an  offence  falling  under  ch.  20  of  the  Penal  Code,  and  the 
extent  of  the  jurisdiction  so  founded  was  limi£ied  to  offences  covered  by  the  facts  tx>mplained 
of;  that  there  had  been  no  complaint  of  an  offefice  under  s.  494;  and  that  the  convictioo 
was  therefore  illegal.  Held  also  that  the  Magistrate,  before  whom  the  comprint  was  made 
of  an  offence  under  s.  498,  had  jurisdi^on  to  try  it,  and  therefore  t^at  it  was  not  compe- 
tent for  him  to  proceed  *nder  s.  45,  Criminal  Procedure  Code  (corresponding  with  s,TJ46, 
Aft  X.  of  1882).— Faiz  Ahmed  v.  Empress,  Panj.  Rec,  No.  5  oT  1879. 

version  of  a  Hindu  wife  to  Mahomedyni^m  does  tio|.  i^  facia^  diaaolve  her 

ijer  husband ;  she  cannot,  jheref ore,  dunng  hisTifeMme.  enter  mto  any  otner 

marriage- contract.     Her  going  through  the  ceremony  of  nika  with  a  Mahomie^^  is 

consequently  an  offence  under  s.  494  of  the  Penal  Code. — Govt,  of  Bombay  v,  Ganga, 

I.  L.  R.,  4  Bom.  330.     [Pinhey  and  Melvill,  JJ.    Jan.  26.  1880.] 


1.480  \  \': 


.      Digitized  by  VJiOOQlg        #  *' 


Ca^.  -XX.]  OFFENCES  RELA  TING  TO  MARRIA GB.  [Sec.  494. . 

A  coNvicTio^under  s.  494  of  the  Penal  Code  for  marrying  again  during  the  lifetime 

t  of  a  bHsband  or^  wife  cannot  be  upheld  where  there  is  evidence  to  show  that  sutfh  mardages 

[are  not  unusual  among  persons  of  the  same  caste  as  the  accused,  and  it  is  not  proved  that 

■  s«di  miirriages  are  void. — In  the  Matter  of  Mussamut  Chamia,  7  C.  L.  R.  354. 

[Garth,  C.J.,  and  Field,*!.    Nov.  23,  1880.] 

A  MBMBBR  of  the  dkste  of  Ajanya  Rajput  Guzars,  residing  in  Khandesh,  execdted  a 
deed  "61  divorce  to  his  ^ife.    The  Court  held  on  the  evidence  that  the  deed  was  proved,  ^.  y , 

«•!  that  if^  this  caste  a  misband  was,  for  a  sufficient  reason,  such  as  incontinence,  allow- 1***-^"^*^^^ 
ed  to  divorce  his  wife;  that  the  deed  in  the  present  case  had  not  been  executed  for  a  suffi- 
cicftt  reason  ;  and  that,  consequently,  the  parties  entering  into  a  second  marriage  were  guilty 
<rf  an  offence  dnder  s.  494  of  the  Penal  Code,  and  that  the  priest  who  officiate  at  that  mar- 
rU^  was^H  abettor»under  ss.  494  and  109.  Mere  consent  of  persons  to  be  present  at  an 
iHe^al^marriage,  or  their  presence  in  pursuance  of  such  consent,  or  the  grant  of  accommo- 
datioMin  a  house  for  the  marriage,  does  not  necessarily  constitute  abetment  of  such  mar-  ,,    * 

riage. — Eme^ss  v.  Umi,  I.  L.  R  ,  6  Bom.  126.     [Melvill  and  Kemball,  JJ.    Jan.  11,  1882.] 

Whbre  thetwife  of  a  lunatic  was  prosecuted  for  bigamy  on  the  complaint  of  the 
lunatic's  brother,  keld  that  the  complainant^  merely  as  brother  of  the  lunatic,  was  not  a 
**  person  aggrieved  by  such  offence  "  within  the  meaning  of  s.  198  of  the  Criminal  Pro- 
cedue  Code  (Act  X.  of  1882),  and  that  the  complaint  could  not  be  entertained. — Queen-'  « 

Enfrbss  v.  Bai  Rukshmoni,  I.  L.  R.,  10  Bom.  340.     [Bird  wood  and  Jardine,  J  J.    Jan.  • 

21, 1886k] 

A  WAS  baptized  in  infancy  into  the  Roman  Catholic  Church,  but  subsequently  re- 
/lapsed,  with  the  rest  of  the  family,  into  Hinduism,  and  was  married  to  a  Hindu.  Her 
^lindu  husband  since  dis£^ded  her,  and  alleged  that  he  would  not  have  married  her  if  ^ 
he  had  known  that  she  haa  been  baptized.  A  was  subsequently  re-admitted  into  the 
Ronmn  Cftholic  Church,  and  married  by  B,  a  priest^  to  a  Roman  Catholic  during  the 
fifetiniMof  l^ef  Hindu  husband-  Held  that  A's  marriage  with  the  Hindu  *^^  ""Hinting 
and  valid  at  the  time  of  her  Christian  marriage ;  that  she  was  guilty  of  the  offence  oT 
bigamy ;  and  that  B  was  guilty  of  abetting  that  offence.— £<>^«  v.  Lopea  (I.  L.  R.,  12 
Cal.  706)  disdlisse^ — In  re  Millard,  L  L.  R.,  10  Mad.  218.  [Collins,  C.J.,  and  Parker,  J. 
April  I,  1887.]-^^ 


The  petitioner,  originally  a  Hindu  woman,  and  the  illegitimate  offspring  of  Chattri 
parents,  was  duly  married  according  to  Hindu  rites  to  D,  who  was  also  by  caste  a 
Chattri.    .Subsequent  to  the  marriage,  the  petitioner  became  a  convert  to  Mahomedan- 
ism,  and  then  married  a  Mahomedan.     She  was  charged  with,  and  convidted  of,  an 
offence  under  s.  494  of  the  Penal  Code.     It  was  contended  on  her  behalf  that — (i)  the 
marriage  between  her  and  D  was  invalid  under  Hindu  law  b]^  reason  of  her  illegitimacy 
and  l^e  consequent  difference  of  caste  between  the  contracting  parties ;  (2)  the  marriage 
between  her  and  D  became  dissolved  under  the  Hindu  law  on  her  conversion  to  Maho- 
me^nism ;  and  (3)  the  second  marriage  was  not  void  under  the  Mahomedan  law  by 
reason  of  its  taking  place  in  the  lifetime  of  D,  and  that  the  conviction  was  therefore  erro- 
n^us.     Tl^^  was  no  evidence  of  any  notice  having  been  given  to  D  previous  to  the 
second  nflurriSge  calling  on  him  to  become  a  Mahomedan.    Held  that  illegitimacy  underi 
Hindu  la^y  is  no  absolute  disqualification  fbr  marriage,  and   that,  when  one  or  bothj' 
contracting  parties  to  a  marriage  are  illegitimate,  the  marriage  must  be  regarded  as' 
valid,  if  the^are  recognized  by  their  caste  people  as  belonging  to  the  same  caste.     Held^, 
also  that  there  is  no  authority  in  Hindu  law  for  the  proposition  that  an  apostate  is  ab^l 
solvdU  from  all  civil  obligations,  and  that,  so^far  as  the  matrimonial  bond  is  concerned,! 
such  a  vie^  would  be  contrary  to  the  spirit  of  that  law,  which  regards  it  as  indissoluble,! 
and  thllt  accordingly  the  marriage  between  the  petitioner  and  D  was  not,  under  the  Hindu ' 
law,  dissolved  oy  her  conversion  to  Mahomedanism .    Rahmed  Beebee  v.  Rokeya  Beebee^ 
(t  Norton's  Leading  (%ses  on  Hindu  Law,  p.  12)  dissented  from.    Held  further  that,  atf  ' 
the  validity  of  the  second  marriage  depended  on  the  Mahomedan**law,  and  as  that  law  does  i 
not  allow  a  plurality  of  husbancTs,  it  would  be  void  or  valid  according  as  the  first  marriage  | 
was  or  was  not  subsisting  at  the  time  it  took  place.    That  no  notice  having  been  given  ' 
to  p  as  rei^uired  by  Mahomedan  law  previous  to  the  second  marriage,  and  no  rec#urse 
liaving  been  had  to  the  Lourts  iof  the  purpose  of  (Obtaining  a  declaration  that  the  former  , 
marriage  was  dissoVed,  and  as  British  India  cannot  be  held  to  be  a  foreign  country  for 
t^e  purpose  of  rendering  such  notice  unnecessary,  the  previous  marriage  was  not  dissolved; 
under  Mahomedan  law,  and  the  subsequent  marriage  was  therefore  void.    Held  accordingly  \ 

i     481      J 

[P.  C.  fe] 


Digiti 


ized  by  Google 


ft'    tjr  V    i'^^  vx,»^    ^-^ 


•  Sec.  4p5.] 


OFFENCES  RELATING  TO  MARI^AGE. 


[Chap.  XX. 


Ct.  of  Ses. 
Uncog. 
Warrant. 
'  Not  bailable. 
Not  comp. 


that  the  conviction  was  right — In  re  Ram  Kumari,  1.  L.  R.,  i8  Cal.^4.     [Mar.phcrson 
and*BanerJ%e,  JJ.     Feb.  18,  189 1.] 

B,  a  Mahomedan  girl,  whose  father  was  dead,  was  alleged  to  have  been  given  in 
marriage  by  her  mother  to  J  som^e  years  before  she  attained  puberty.  Prior  to  her  attain- 
ing puberty,  J  was  sentenced  to  a  term  of  imprisonment  for  theft.  While  he  was  in  j«il, 
B,  alter  she  had  attained  puberty,  contracted  a  marriage  with  %,  The  marriage  with  J 
was  never  consummated.  On  J  being  released  from  jail,  he  proc^ded  to  prosecute  B 
and  P  for  bigamy  and  abetment  of  bigamy,  and  also  charged  P  wiwi  adultery.  It  appeared 
/  that  before  takting  proceedings,  J  requested  B  to  return 4o  him,  but  she  refused  to  do  so. 
The  marriage  between  B  and  J  was  sought  to  be  proved  by  the  evidence  of  J,  B'J^ mother, 
and  two  witnesses  who  were  said  to  have  been  present.  B  and  P  were  both  convicted. 
Held^  on  appeal,  that  the  evidence  of  the  marriage  between  B  and  J  w^  in#ufficient  to 
justify  a  conviction  in  the  absence  of  proof  that  a  Moliah  was  present  at  tbc  ceremony, 
or  that  the  sigha  required  to  be  recited  at  the  marriage  of  minors  was  recited,  or  tSe  akd 
performed.  Held^  further,  that,  assuming  B  to  have  been  given  in  marri^^  to  J  when 
a  mere  child  by  her  mother,  shg^Jidd  the  ppjtion  of  either  ratify iflj;.  or  repudiating  such 
tijarriagg^  attaining  puberty.  Under  the  Shia  law,  such  a  marriage  is«of  n^  effect  untH 
it  has  been  ratined  by  Wm  minor,  and  under  the  Sunni  law  it  is  effective  till  cancelled  by 
the  minor.  Under  botTT schools  of  law,  the  minor  has  the  absolute  power,  on  attaining 
puberty,  to  ratify  or  cancel  unauthorized  marriage,  though  under  the  Sunni  law  ratifica- 
tion is  presumed  if  the  girl  remains  silent  after  attaining  puberty,  and  allows  the  marriage 
to  be  consummated.  Held,  on  ^hp  faf^^g  9f  ^h*^  cas^^  that  the  circumstances  afforded  suffi- 
cient indication,  even  assuming  the  girl  to  be  governed  by  the  Sunni  law,  that  she  never 
p«;|(j^d  thg  parriajrp  Held^  also,  that  a  judiciftl  order  was  notjTecessary  to  effgf;t  *^  '^"^ 
cellation  oHlSe'  marriage. — Badal  Aorat  v.  Queen-Empress,  1.  L.  K.7i9Cal.  79- 
[Beverley  and  Ameer  Ali,  J  J.    Sep.  21,  1891.] 

A  CONVICTION  under  s.  494  of  the  Penal  Code  cannot  be  supported  where  there  ij> 
evi^^ce4a.i;how  that,  by  the  custom  of  the  caste,  sagai  or  nikka  marriage  w^ adfoVisible, 
and  that  the  husband  had  relinquished  his  wife.  In  re  Mussamut  Chamia  (7  C.  Li_R.354J 
followed. — JuKNi  V,  Queen'Empress,  I.  L,  R.,  10  Cal.  627.  rO'Kinealy  and  Ameer  Ah, 
JJ.    Jane  7,  .892.]  "  "W" 

495.  Whoever  commits  the  offence  defined  in  the  laft  preceding  section, 
Same  offence  with  conceal-    ''"^'"^  concealed  from  the  person  with_Tvhom  the 


roent  of  former  marriage  from 
person  with  whomsub^qoent 
marriage  is  contracted. 


J' 


c/\ 


subsequent  marriage  is  contracted  the  fact  of  the 
former  marriage,  shall  be  punished  with  imprison- 
ment of  eillier  description  for  a  terra  which  may  ex-, 
tend  to  ten  years,  and  shall  also,  be  liable  to  fine. 

A  WOMAN,  who  does  not  use  all  reasonable  means  in  her  power  to  inform' hef self  uf 
the  fact  of  her  first  husband's  alleged  demise,  and  contracts  a  second  marriage  wiU4«|  16 
months  after  cohabitation  with  her  first  husband  without  disclosing  the  fact  of  the  former 
marriage  to  her  second  husband,  is  liable  to  enhanced  punishment  undtr  11^495,  Penal 
Code. — Queen  v,  Enai  Beebee,  4  W.  R.  25.  [Loch,  Kemp,  and  Glover,  ^  *Nov.  So, 
1865.J 

A  nika-marriage  falls  within  the  purview  of  ss.  494  and  495  of  the  Penal  Code.  It 
is  a  well-known  and  well-established  form  of  marriage  amongst  Mabomedanf.— ^Quekn  ^ 
\uDOO  Mussulmanee,  6  W.  R.  60.     [Seton-Karr,  J.     Aug.  27,  1866.]    . 

The  njlcarform  of  marriage  is  well-lwiown  and  established  among  N^homdlan>. 
The  issue  of  a  nika-marriage  would  be  legitimate  under  the  Mahomedan  law-xSHEiK 
Moneeroodeen  V,  Ramdhun  BajeekurT  ns  WI  K.  28.  [Kemp  and  Giover,  JJ.  Jul; 
18.  1872.3  ^. 

The  act  of  causing^he  publication  of  bann.n  fi{  jpyrrifnga  is*an  act  done  in  the  pilpa- 
ration  to  marry,  but  does  not  amount  to  an  attempt  to  marry.  Where,  therefore,  a  roan, 
having  a  wife  living,  caused  the  banns  of  marriage  between  himself  and  a  woman  to  be 
publ^hed,  he  could  not  be  punished  fpr  an  attempt  to  marry  again  during  the  Itfetineof 
his  wife.— Reg.  v.  Peterson,  I.  L  R.y  i  All.  316.    [Pefcrson,  J.T3ed.  6,  1876.] 

The  elder  paternal  uncle  of  a  Mahomedan  girl,  a  minor,  disposed  of  her  in  mai^nagp, 
after  he  knew  she  had  previously  been  given  in  lawful  marriage  by  his  younger  brotlrr. 
Held  that  the  act  did  not,  per  se,  constitute  a  criminal  offence,  even  though  the  second 
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Cha.p,XXO  offences  RELATING  TO  MARRIAGE.    [Sics.  496,  497. 

•  •  •  • 

marriage  w«re  valid  it  appearing  that  f  he  accused  was  the  only  person  concerned  in  the  • 

second  marriage  w&'knew  of  the  first,  and  that  the  girl  was  not  present.     A  and  B  \yere  «« 

indicted  under  s».  109  and  495  of  the  Penal  Code — A  for  giving  his  niece  (a  minor)  in  mar-  ^ 

riage,  she  beinj  then  married,  and  B  for  aiding  therein.  The  girl  was  not  present  at  the 
marriage,  and  there  wa^  no  evidence  to  show  A  had  conspired  with  any  person  but,  B, 
whom  the  jury  acquitted.  Held  that  the  acquittal  of  B  involved  the  acquittal  of  A. — Ab- 
i>ooL  KuRRRRM  V.  Knpysji,  3  C.  L.  R.  81.     [White  and  Prinsep,  J  J.    July  19,  187&] 

1^^  496^  Whoev6r  ijishonestly  or  with  a  fraudulent  intention  goes  through  the  ct.  of  Scs. 

"iWarriare^cerenionyfraudu-    Ceremony  of  being  married,  knowing  thsHie  IT  not  Uncog. 
lently  gofce  through  without    thereby  lawfully  married,  shall   be  punished   with  M^'baSable 
lawful  marriage.  imprisonment  of  either  description  for  a  term  which  Not  comp. 

may  exte«d  to  sev^n  years,  and  shall  also  be  liable  to  fine. 

PJooF  of  dishonest  or  fraudulent  intent  is  necessary  for  a  conviction  under  s.  496  of 
the  Penal  Cqde  of  falsely  going  through  the  ceremony  of  marriage.    The  mere  act  of  ai-  ' ' 

lowing  the  marriage  t%take  place  at  one's  house  does  not  amount  to  the  abetment  of  an 
illegal  marri|ge.->-QuKEN  v.  Kudum,  W.R.,  Sp.  13.    [Steer  and  Morgan,  JJ.  Feb.24, 1864.J 

497.    Whoever  has  sexual  intercourse  with  a  person  who  is,  and  whom  he  Pre^y.  Mae. 
Adtiiterv  knows  or  has  reason  to  believe  to  be,  the  wife  of  or  Mag%  of  * 

—  ^*  another  man  without  the  consent  or  connivance  of  }^  <^^*^' 

Jhat  man,  such  sexual  intercourse  not  amounting  to  the  offence  of  rape,  is  guilty  w^Jra'nt. 
of  the  offence  of  adultery,  and  shall  be  punished  with  imprisonment  of  either  Bailable, 
description  for  a  lertn  which  may  extend  to  five  years,  or  with  fine,  or  with  both.  0>"^ 

In  such  (a^sfj  the  wife  shall  not  be  punishable  as  an  abettor.  , ^^^  ? 

^  Held  that  a  custom  of  the  Talapda  Koli  caste,  that  a  woman  should  be  permitted  to 
l^aTe^{}9  htMbknd  to  whom  she  has  been  first  married,  and  to  contract  a  second  marriage 
{natra)  with  another  man  during  the  lifetime  of  her  first  husband,  and  without  his  con* 
sent,  was  invali^.  as  being  entirely  opposed  to  the  spirit  of  the  Hindu  law,  and  that  such 
marriage  was*"  void  by  reason  of  its  taking  place  during  the  life  of  such  husband,"  and 
therefore  punislfSole,  as  regards  the  woman,  under  s.  494  of  the  Penal  Code ;  and  that  the 
man  with  whom  the  tvoman  so  married,  having  had  sexual  intercourse  with  her,  and  it 
being  found  that  he  did  not  honestly  believe  that  she  had  become  his  wife,  was  guilty  of 
•dultery  under  s.  497. — Reg.  v.  Karsan  Goja  ;  Reg.  v.  Bai  Rupa,  2  Bom.  H.  C  R.  117. 
[Forbes  and  Couch,  JJ.     April  22,  1864.] 


A  PERSON  convicted  of  adultery  under  s.  497  of  the  Penal  Code  need  not  be  convict- 
ed also  under  s.  498  ;  far  less  where  there  is  no  taking  or  enticing  away  of  the  woman. — 
Queen  v.  Pochun  Chung,  2  W.  R.  35.     [Kemp  and  Glovei^  JJ.     Feb.  14,  1865.] 

The  offence  of  adultery  mpy  \\t  ^^mnnuffj'i^  ;    I"  proceedings  founded  on  a  charge 
of  sftultery.  ^rict  proof  is  necessary  of  thAhiarriage  of  the  woman  with  whom  adultery  is   \S'' 
alleged,  an^C^e  charge  should  be  instituted  by  the  husband  of  the  woman.     The  Appel-    ' 
la4e  Court  i>fll  not  uphold  a  conviction  for  adultery  when  the  husband  has  shown  that  he 


"^has  conjpned  the  offence.— Queen  v.  Smith  (G.  R.),  4  W.  R.  31  ;  i  Ind.  Jur.,  N.  S.,  8. , 
[Kemp  and  Seton-Karr,  JJ.     Dec.  5,  1865.] 

WHERR*the  husband  of  a  woman,  with  whom  the  accused  was  alleged  to  have  com- 
•rfiitted  aduftery,  professed  himself  unwilling  to  proceed  with  the  prosecution,  and  the 
Assi3(tant  Sessions  Judge  thereupon  ordered  the^  accused  to  be  discharged,  the  Qpurt,  in     • 
the  exerciso  of  its  discretion,  declined  to  interfere. — Reg.  v.  Ramlo  Jerio,  5  Bom.  H.  C. 
R.  27.^  Xouch,  C.J.,  and  Newton,  J.    Jah.  14,  1868.] 

Where  a  person  accused  of  adultery  sets  up  in  defence  a  f/a/ra,. contracted  witfi  the,.\ 
woman  with  whom  h^s  alleged  to  have  committed  adultery,  in  accordance  with  the  cus- 
tom of  his  caste,  the  question  the  Court  has  to  determine  is,  witether  or  not  the  accused  ^, 
honesily  believed,  at  the  time  of  contracting  the  natrd,  that  the  woman  was  the  wife  of 
another  man.— Reg.  v,  Manohar  Raijf,  5  Bom.  H.  C.  R.  17.     [Couch,  C.J.,  and  New- 
ton, j.     Feb.  22,  1868. J  ^  • 

TH^eath  ofjbfiJuisband  does  notjiecessarily  put  anjend  to  a  prosecution  for  adul. 
tery  under  s'.  497  oPthe  PenaFCode.  TEeTaw  only  r^ntfSJt  ihatTbe  prosecution'  should 
l>e  instituted  by  the  husband.— Pro.,  July  13,  1869,  4  Mad.  H.  C.  R  ,  Ap.,  55. 
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^  S^.  498.]  OFFENCES  RELA  TING  TO  MARRIA  GE.  [Chap.  XX. 

^         •  •         •  ' 

Thb  accused  committed  house^trespass  with  intent  to  commit  a4ultei7.»  The  bus- 
band  refusi^  to  make  a  charge  of  house-trespass  with  Intent  to  coflimit  adultery,  bot 
made  a  charge  of  house-trespass  with  intent  to  commit  theft,  which  was* disproved.  It 
was  held  that  the  Magistrate  had  acted  rightlv  in  refusing  to  convict  on  tfle  charge  laid 
by  the  husband,  though  the  accused  admittea  that  he  had  trespassed  to  carry  on  an  in- 
trigue.—Pro  ,  Nov.  15,  1869,  5  Mad.  H.  C.  R.,  Ap.,  5. 
\^^  A  ENTBRED  the  house  of  B  without  the  latter's  permission,  ^d  committed  adultery 
with  B's  wife.  Held  that  A  could  be  separately  convicted  of  and  punished  for  both  th« 
adultery  and  house-trespass,  as  thev  were  distinct  offences  :  butVthat,  oiuder  \^  circuit 
stances,  Irs  wife  was  by  law  incapable  of  committing  abetment  of  the  house-trespass.— 
Crown  v.  Sheikh  Mungli,  Panj.  Rec,  No.  5  of  1871.  * 

Where  the  husband  brought  a  specific  complaint  for  adultery  under  /.  407,  and  the 
Magistrate  framed  a  charge  and  convicted  under  s.  498,  the  Chief  Court  quasflrail  the  con- 
viction.— Sher  Sing  v.  Crown,  Panj.  Rec,  No.  18  of  1873.  •         % 

PaoOF/of  adultery  required  by  a  Criminal  Court  must  not  be  less  than  t^t  required 
in  a  divorce  suit.  There  must  be,  where  the  wife  and  the  alleged adCalterer  afe  not  caught 
in  the  act,  evidence  of  criminal  intention  and  opportunity.  And  there  i^ust  be  no  con- 
sent or  connivance  on  the  part  of  the  husband. — Sher  Ali  v.  Crown,  Panj.  ^ec.,  No.  i 
of  1874. 

The  fact  that  a  charge  under  the  Penal  Code,  s.  497,  was  triable  with  assessors,  and 
not  by  a  jury,  would  not  affect  the  legality  of  a  conviction  of  adultery  before  a  jury. 
Qucere.-^ls  the  formal  assent  of  a  husband  to  a  charge  of  adultery,  added  at  the  end  of 
his  deposition,  a  proper  compliance  with  Act  X.  of  1872,  s.  478  (corresponding  with  Act 
X.  of  1882,  s.  199)? — Queen  v,  Luckhy  Narain  Nagory,  24  W.  R.  18.  [Glover  and 
-  Mitter,  JJ.    June  28,  1875.] 

Thb  complainant,  a  Mahomedan,  alleged  that  he  had  been  n^arried  six  times;  that 
all  the  women  were  living,  but  that  he  kept  two  of  the  first  four  partially  div0rced  (i.  e., 
by  pronouncing  the  words  of  divorce  only  once  or  twice,  and  not  thrice)  vi^or4;r<o  le^ 
galize  his  marriage  with  the  fifth  and  sixth,  and  so  keep  within  the  law  which  permitted 
him  to  have  four  wives.  Accused  was  charged  with  abducting  or  committing  aduhery 
with  complainant's  sixth  wife.  Hgld  that  the  woman  in  question  was  not'the  wife  of  the 
complainant.  Conviction  quashed. — Rabnawaz  Khan  v.  Crown,  Pl^«Rec.,  No,  i  of 
1875. 

Sagai  wives,  }.  ^.,  widows  married  in  accordance  with  the  custom  of  Sagai  prevail- 
ing amongst  the  Koirees  and  other  low  castes  of  Behar,  are  so  far  the  legal  wives  of  either- 
husbands  as  to  justify  the  punishment  of  persons  committing  adultery  with  them. — Bis- 
surabi  Koiree  v.  Empress,  3  C.  L.  R.  410.     [Ainslie  and  Maclean,  JJ.    Aug.  16,  1878.] 

K  WAS  accused  by  D  and  P.  alleged  to  be  D's  wife,  of  raping  P,  and  was  committed 
for  trial,  charged  in  the  altePnative  with  rape  or  adultery.  The  evidence  of  marriage  be- 
tween D  and  P  consisted  of  their  statements  that  they  were  married  to  each  oth^,  and 
of  a  statement  by  K  that  P  was  D's  wife.  K  was  convicted  on  the  charge  of  aduj^y. 
Held  that  such  evidence,  having  regard,  not  only  to  s.  50  of  the  Evidence  Act,  1872,  out 
to  the  principle  that  strict  proof  should  be  required  in  all  criminal  cases,  waswiot  sufBdent 
to  establish  the  vital  incident  to  the  charge  of  adultery,  namely,  the  maritaY  r^tioo1>f 
D  and  P.  Empress  v.  Pitambur  Singh  (I.  L.  R.,  5  Cal  566)  concurred  in.  Also  that,  as 
no  complaint  had  ever  been  actually  instituted  by  D  against  K  for  the  offence  of  adul- 
tery, as  contemplated  by  s.  478  of  Act  X.  of  1872  (corresponding  with  s.  I99«9f  .Act  X.  of 
1882),  (the  circumstance  of  O's  appearing  as  a  witness  for  the  prosecution  for'tbe  offsact 
of  rape  not  amounting  to  the  institution  of  a  complaint  within  the  meaning  of  that  seolion), 
K's  conviction  for  adultery  must  be  quasKed. — Empress  v,  Kai.lu.  I.  L.  K.p$  All,  2'\\ 
"^     ^ght,J.     Dec.  8,  1882.]  •»  •     ^^ 

man  may  be  convicted  of  house-trespass  with  intent  to  commit^diiltery,  even 
^though  the  charge  is  made  by  a  person  other  than  the  husband,  provided  there  is  no  con- 
sent or  connivance  on  th%  part  of  the  husband. — 3  Mad.  Jur.  285.  .  •• 

408.  Whoever  takes  or  entices  away  any  woman  who  is,  ^d  whom  he 
EriTicing  or  taking  away  or    luifiws^qrJha^j^aW^  the  wife  of  any 

detaining  with  a  criminal  in-    Other  man,  from  that  nRmTorTrom  any  person  hav- 
tent  a  married  woman.  ing  the  care  of  her  On  behalf  of  that  man,  with  in- 

tent that  she  may  have  illicit  intercourse  with  any  person,  or  conceals  or  detaias 
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:»*».  XX,1  OFFENCES  RELATING  TO  MARRIAGE.  [Sec.  498.  •*  •  ' 

*  •  •  T         r      J    / 

rith  that  intent  any  s^ch  woman,  Aall  be  punished  with  imprisonment  of  either  I  1  \  Oju  K*  >-'- 
iesciiption  for  a  ftrm  which  may  extend  to  two  years,  or  with  fine,  or  ifith  b«th .      ^         #•— 

7hb  prisoners  having  been  sentenced  for  abetment  of  abduction  of  a  woman  under 
9.  109  and  4$8  of  the  P^ai  Code,  and  for  wrongful  confinement  of  her  under  s.  343,  held 
hat  both  sentences  could  not  stand,  and  that,  as  the  essence  of  the  case  was  abduction, 
he  fmsoners,  as  abettaj[s  therein,  should  be  punished  for  it  alone. — Queen  v.  IsywAR 
CHinvDBR  JoGi,  W.  R.,  Sp.,  21.     [Loch  and  Seton-Karr,  JJ.     April  i^,  1864.] 

•    Whbi^  a  procuress^^as  convicted  for  inducing  a  married  woman  of  20  to  leave]  her 
buslMnd's  house,  and  the  (acts  showed  that  the  wife  had  made  her  deliberate  choice  (she  ^ 

bein|f  of  Mature  age),  and  was  determined  of  her  own  free  will  to  leave  her  husband,  and 
beco«ie  a  prostitute  in  Calcutta,  the  High  Court  altered  ^he  conviction  from  abduction  to  a 
eotiQement,«remarki«g  that,  whatever  the  wife's  secret  inclinations  were,  she  would  havel 
had  BQ  opportunity  of  carrying  them  out  had  not  the  prisoner  interposed. — Queen  v.  Sri-| 
MoT«%PooDEB,  I  W.  R.  45.     [Kemp  and  Glover,  JJ.     Dec.  16,  1864.]     But,  according  to  ^      • 

the  Cft^e  of  Empress  v.  Kallu  (I.  L.  R.,  5  All.  233),  and  s.  199  of  the  Code  of  Criminal 
Prbotdure,  neither  thi  High  Court  nor  any  other  Criminal  Court  has  any  jurisdiction  to 
altera  charge  ofiabduction  to  one  of  enticement.  There  must  be  a  formal  complaint  of 
entieement  by  the  party  aggrieved. — Ed. 

Where  the  man  and  the  woman  are  perfectly  agreed,  the  act  of  the  third  party,  who  Y(  w  ^  *  / 
tnerely  accompanies  the  woman  from  her  husband's  house,  amounts.to  abetment  only. —  ll  J^Or^^  ^-^ 
RpLtWGS  OF  Mad.  H.  C,  1864,  on  s.  4q8.  ■  l»uJC\        / 

A  PERSON  convicted  of  adultery  under  s.  497  of  the  Penal  Code  need  not  be  convicted  fvUt^^i 

«}s^  under  s.  498,  far  less  where  there  isnotakingorenticingawayof  the  woman. — Queen 
7.  Fochun  Chung,  2  W.  R.  35.     [Kemp  and  Glover,  JJ.     Feb.  14,  1865.] 

The  following  remarks  were  made  by  the  High  Court,  in  upholding  a  conviction  in 
a  oiAe  in  #hich  an  accused  had  eloped  with  a  woman  from  a  house  in  Calcutta,  hired  for  . 
Her  \/if  ^er^asband,  who  was  absent  in  Assam  :  '*  We  cannot  say  (as  the  Sessions  Judge  1   -^      ^       ^^ 
said)  tftat  *  a  wife  is  always  the  property  of  her  husband,  whether  he  is  absent  or  present ; '  \    /UcifiH/Ww^ 
but  we  think  it  clear  that  a  wife  living  in  her  husband's  house  or  in  a  house  hired  by  him  Ifv^V.  rt^  ^ 
forber  occupi^tlon.  and  at  his  expense,  is,  during  his  temporary  absence,  living  under  his  |  Y^^  ^>*^'1 
protection,  so  Stf-  ^  bring  the  case  within  the  meaning  of  s.  aqA.  P'jgvyjfd^  nf  roiir«M>  that 
ihe  defendant  knew,  ^  had  reason  to  believe,  that  she  was  the  wire  of  tne  man  from  whose 
protection  he  took  her,  or  on  whose  behalf  the  person  from  whom  he  took  her  had  charge 
jQf  her,  and  also  provided  betook  her  with  the  intent  specified  in  the  Act.  To  hold  other- 
wise would  be  to  declare  the  worst  cases  of  seduction  not  punishable  under  the  Penal 
Code." — MuTTY  Khan  v.  Mungloo  Khansama,  i  Wyman's  Rev.,  Civ.,  and  Crim.  Rep. 
45;  5  W.  R.  50.     [Jackson  and  Glover,  JJ.     Mar.  6,  1866.] 

Upon  an  indictment  under  s.  498  of  the  Penal  Code,  charging  that  the  prisoner  took 
away-one  A,  who  was  then,  and  whom  he  then  knew  to  be,  the  wife  of  one  M,  with  the 
intent  that  he  might  have  illicit  intercourse  with  the  said  A,  held  that  there  was  a  taking 
wimin  the  meaning  of  the  section,  although  the  advances  and  solicitations  had  proceeded 
from  the  wo{pan,  and  the  prisoner  had  for  some  time  refused  to  yield  ta her  request. — Reg. 
9»KuMA|tA34Mi,  2  Mad.  M.  C.  R.  33i.   [Scotland,  C.J.,  and  Bittleston,  J.  Mar.  13,  1868.] 
In  a  charge  under  s.  498  of  the  Penal  Code,  the  words  of  the  section,  •Jcon^^yjjj 
jijeteinstl'  must  be  taken  to  extend  to  the  enticing  or  inducing  a  wife  to  withhoI^Ronceal 
neSeUfriq^her  husband,  and  assistingf  her  to  do  so,  as  well  as  to  physical  restraint  or  pre- 
•"^ention  of  her  will  or  action.     Depriving  the  husband  of  proper  control  over  his  wife  for 
the  purpose  of  illicit  intercourse  is  ^^^  Sij^JjCyiJ^^Sfej^      ^'^  ^  detention  occasioning 
such  deprivation  may  be  brought  aboutsimpiyDytneintr^  of  allurements  and  blan- 

dishnfents. — In  re  Sundara  Dass  TevAn,  4  Mad.  H.  C.  R.  20;  3  Mad.  Jur.,  No.  5,  186. 
[Scotland,  C.J.,  and  Ellis,  J.  Mar.  13,  1868.] 
,^  In  a  charge  undA  s.  498  of  the  Penal  Code  (of  taking  awy  a  married  woman),  mar- 
riage must  be  presumed  from  the  fact  of  a  man  and  woman  livmg  together  and  from  their 
own  evidence  (altogether  unrebutted)  that  she  is  his  legally  married  wife. — Queen  v.  Wu- 
ZEERAH,  17  W.  R.  5 ;  8  B.  F..  R..  Ap.,  63.  [Loch  and  Ainslie,  JJ.  Jan.  6,  1872.]  Over- 
ruled by  Empress  v.  Pit^mbur  Singh,  I.  L.  R.,  S  Cal.  566 ;  $  C.  L.  R.  597.  • 

^Wher^  the  husband  brought  a  specific  complaint  for  adultery,  under  s.  497,  and  the 
Magistrate  framed 'a  charge  and  convicted  under  s.  498,  the  Chief  Court  quashed  the  cop- 
viction.^SHER  Singh  v.  Crown,  Panj.  Rec,  No.  18  of  1873. 
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OFFENCES  RELATING  TO  MARRIAGE.  [Chap.  XX, 


^  «        ^         A  FINDING  exactly  in  the  words  of  s.  498  of  i\ft  Penal  Code,  that  the  prisoner  took  or 

«»  enticed  away  a  married  woman  from  her  husband  or  some  person  hav^g  the  care  of  her 

^  on  his  behali  with  intent  that  she  may  have  illicit  intercourse  with  any  person,  or  concealed 

or  detained  such  woman  with  a  like  intent — chough  not  actually  illegal,  whe#  it  is  4o<ibtfB] 
which  of  the  several  offences  has  been  committed,  is  a  finding  w^ych  ought  not  to  be  re- 
sorted to  if  it  can  be  avoided,  and  it  can  be  determined  under  which  part  of  the  sectkwtke 
prisoner  is  guilty. — Quern  «.  Muthoora  Nath  Roy,  22  W.  R.^.  [Markby  and  Mitter 
JJ.     Aug.  24,  1874.]  '  ^  ^ 

The  accused  were  charged  before  a  Magistrate  of  the  first  cftss  with  enticing  9»^- 
a  married  woman  (s.  498).  The  enquiry  having  shown  that  an  offence  under  s.  494  bad 
apparently  been  committed,  the  proceedings  were  forwarded,  under  s.  45,  Criminii  Proce- 
dure Code  (corresponding  with  s.  346.  Act  X.  of  1882),  for  disposal  to  the  Magistrals  of 
(p(^  tt^i'  ^  the  District,  who  tried  the  case  de  na^o,  and  convicted  the  accused  ujider  ss.  |fw>and494 
Ne/d  that  the  preferring  a  complaint  was  an  essential  condition  of  the  Magistr^'sJaHs- 
•      ^  diction  to  inquire  into  and  try  an  offence  falling  under  Ch.  XX.  of  the  Penal  Code  and 

*  *  the  extent  of  the  jurisdiction  so  founded  was  limited  to  offences  covered  by  the  facts  com- 

plained of ;  that  there  had  been  no  complaint  of  an  offence  under  s.  ^94 ;  and'that  tbecon- 
viction  was  therefore  illegal.  Heid  also  that  the  Magistrate  before  whom  the  complaint 
was  made  of  an  offence  under  s.  498  had  jurisdiction  to  try  it,  and,  therefore,  fhat  it  was 
not  competent  for  him  to  proceed  under  s.  45,  Criminal  Procedure  Code  (corresponding 
V  with  s.  346,  Act  X.  of  1882). — Faiz  Ahmed  v.  Empress,  Panj.  Rec,  No.  5  of  1879. 

The  accused  were  convicted  by  the  Magistrate  of  the  District  of  Lahore,  exerdaiog 
enhanced  powers  under  s.  36,  Criminal  Procedure  Code  (corresponding  with  ss.  30. 34,.388, 
Act  X.  of  1882),  of  kidnapping  a  married  woman  (being  a  minor)  from  lawful  guardianship 
for  the  purpose  of  prostitution,  and  sentenced  under  ss.  363  and  372,  Penal  Code,  to  terms 
J  of  imprisonment  exceeding  three  years.  The  proceedings  were  forwarded  to  the  Sessions 
Judge,  l.ahore  Division,  for  confirmation  of  the  sentences.  The  Sessions  Jm|ge.  holding: 
thar«^Q  ^fi^^Hjf^g,  P*>p^l  Cft^f.  nrft  i"^ppli^«hle  tomarriedTem;^|e  nUnjngTal 
conviction,  and  Oirected  the  re-trial  of  the  accused  on  a  charge  under  s.  49»  gen^  Code*  ] 
Held  that  the  order  of  the  Sessions  Judge  was  illegal :  ist,  because  ss.  363  and  37^  were  , 
applicable  to  married  as  well  as  to  unmarried  female  minors ;  2nd,  because  the  Sessions 
Judge  was  not  competent  under  s.  36,  Criminal  Procedure  Code  (corresp<?nlling  with  ss. 
30,  34,  380,  Act  X.  of  1882),  to  direct  a  new  trial  upon  a  new  charge  ;  and^rd,  because  no 
complaint  had  been  preferred  of  an  offence  falling  under  s.  498,  Pedhl  Code.-:-CROWN  v. 
Kammu,  Panj.  Rec.,  No.  12  of  1879. 

An  order  of  acquittal  of  an  offence  under  s.  49S  was  upheld,  where  it  was  found  that 
the  complainant  had  divorced  his  wife  previous  to  making  his  complaint. — Hukam  Di.n 
V.  Allachi,  Panj,  Rec,  No.  27  of  1879. 

A  PERSON  was  prosecuted  before  a  Criminal  Court  in  the  Punjab  for  enticing  away  a 
married  woman  with  a  crimiifhl  intent,^an  offence  punishable  under  s.  498  of  the  Penal  Code. 
Such  prosecution  was  legally  instituted  in  such  Court,  and  such  offence  was  propcrlV  tri- 
able by  it.  Such  Court  discharged  such  person  under  the  provisions  of  s.  215  of  Act  %^oi 
1872.  Subssquently  it  appeared  that  such  person  was  detaining  such  woman  at  a  place  in 
the  North- Western  Provinces,  and  he  was  prosecuted  before  a  Criminal  Couvt  of  the  dis- 
trict in  which  such  place  was  situated  for  the  same  offence  as  he  had  been  pi^se«uted  fA* 
'before  the  Criminal  Court  in  the  Punjab,  vi#.,  enticing  away  such  married  woman,  and  was 
convicted  of  that  offence.  Held  that,  although  his  previous  discharge  did  not  bar  tbe  re- 
vival of  a  prosecution  for  the  same  offence,  such  prosecution  could  only  be  reiviwedin  the 
Punjab  Court,  and  he  could  not  be  convicted  under  the  latter  part  of  s.  49S  of  the  PenaP 
Code  fondetaining  an  enticed  woman  until  the  enticing  had  been  proved,  and  such  Aon- 
viction  had  been  properly  set  aside  by  the  Cdurt  of  Session  — Empress  v.  Tira  SisaH, 
J.  L.  R.,  3  All.  251.     [Pearson  and  Oldfield,  JJ.  "Sep.  i,  1880.]  • 

In  the  absence  of  very  clear  evidence  of  custom,  which,  if  well-founded,  most  be  a 
matter  of  general  notoriety,  the  cohabitation  of  a  man  and  a  womat  under  the  Alyasv- 
tana  system  cannot  be  considered  marriage  so  as  to  render  punishable,  under  s.  4980!  tk 
Penal  Code,  a  person  who  entices  away  the  woman  with  the  intents  specified  in  that  sec 
tion.— KoRAGA  V.  QuESN,  I.  L.  R.,  6  Mad.  374.  [Turner,  C.J.,  and  Muttusami  Ayyar,  J. 
Feb.  Aj.  1883.] 

S  AND  G  having  been  convicted  of  enticing  away  tlie  wife  of  the  complainant,  the 
conviction  was  quashed  on  appeal,  on  the  ground  that,  strict  proof  ^f  marrfage  bSng 
necessary  for  a  conviction  under  s.  498  of  the  Penal  Code,  the  evidence  adducea(rt«.,  of 
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the  complainant,  tlfc  woman,  and  her  mother,  who  swore  to  the  fact  of  the  marriage)  was 

not  sufficient  to  enable  the  Court  to  form  an  opinion  whether  the  marriage  totk  pladfe  as  ^** 

a  fact,  and  if  il^did  take  place,  whether  it  was  according  to  law.     The  accused  did  not  -       ^-.js 
cross-examine  the  witnesses  as  to  the  fact  or  validity  of  the  marriage,  or  otherwise  im-^'l'^'    \f*\t^t^^y^ 

pugn  it.     Held  that  the  marriage  was  sufficiently  proved.     Empress  v.  Pitambur  Stngh  A^j^m^**-*— 4? 
(i.  L  fe.,  5  Cal.  566;  5  CwL.  R.  597)  discussed. — Quren-Empress  v.  Subbaray.\n,  I.  J..  R., 
^  Mad.  9.     [MuttusamiT\yyar  and  Hutchins,  J  J.     Aug.  25,  1885.] 

•  The  words 

\  has  been  sol 


n  "  in  s.  408  of  t 
as  mentioned  m  t\ 


Jjldi?"  ^tfna'  rrJi^  a^.  t^/^f  mean  such  a 


woman  as  has  been  so  CTllCta^as  mentioned  in  that  section,  but  mean  such  woman  whom 
the  accuSed  knows  or  has  reason  to  believe  to  be  the  wife  of  any  other  nuin  ;  the  deten- 
tion of  such  a* woman  with  the  particular  intent  defined  in  the  section  is  one  of  the  offences 
made  puni%hable  u^der  that  section. — Empress  v.  Niadar,  I.  L.  R.,  10  All.  580. 
^Straight,^. .  July  7,  1888.] 

T¥iB  complainant  charged  the  accused  with  an  offence  under  s  366  of  the  Penal  Code 
in  respect  of^is  wife.  The  Deputy  Magistrate  convicted  the  accused  of  an  offence  under 
s.  498  of  the  Penal  Code,  and  sentenced  him  to  one  month's  rigorous  imprisonment.  The 
Sessions  Ju4ge,  Being  of  opinion  that  the  Deputy  Magistrate  had  no  jurisdiction  to  con- 
vict the  accused  under  s.  498,  there  being  no  complaint  by  the  husband  under  s.  199  of  the 
Criminal  Procedure  Code,  and  that  the  offence  did  not  fall  under  s.  238  of  the  Criminal 
Procedure  Code,  referred  the  case  to  the  High  Court.  Held  that  such  a  case  is  within  the 
intention  of  s.  238.  The  intention  of  the  law  is  to  prevent  Magistrates  inquiring  of  their 
own  motion  into  cases  connected  with  marriage,  unless  the  husband  or  other  person 
aothorized  moves  them  to  do  so.  But  when  the  husband  is  complainant,  and  brings  his 
complaint  under  ^.  366,  a  conviction  under  s.  49S  may  properly  be  had  if  the  evidence  be 
such  as  to  justify  a  conviction  for  the  minor  offence,  and  yet  insufficient  for  a  conviction 
for  the  graver  one. — Jatra  Shbkh  v.  Reazat  Shekh.  I.  L.  R.,  20  Cal  483.  [Pigot  and 
Hill,  JJ.     Sep.  19,  1892.]    But  see,  contra,  Empress  v.  Kallu,  I.  L.  R.,  5  All.  233. 


I  '"iHK  essence  of  the  qf 


Consists  in  its  tendency  to  cause  that  descrip 
tion  of  pain  which  is  felt  by  a  person  who 
knows  himself  to  be  the  object  of  the  unfa- 
vourable sentiments  of  his  fellow-creatures, 
and  those  inconveniences  to  which  a  person 
who  i^the  object  of  such  unfavourable  sen- 
tim^ts  is  ^xposed. 

[  According  to  the  theory  of  the  criminal 
law  of  Engl^ifd,  the  essence  of  the  crime  of 
pnvate  lifJel  A)nsists  in  its  tendency  to  pro- 
voke breach  of  the  peace;  and.  though  this 
doctrine  has  not,  in  practice,  been  followed 
out  to  all  th^%tartling  consequences  to  which 
1P  would  legitimately  lead,  it  has  not  failed 
to  produce  considerable  inconvenience, 
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qffence  of  defamation     as  defamation,  is  by  no  means  proportioned  I 


to  its  tendency  to  cause  such  acts :  nay, 
circumstances  which  are  great  aggravations 
of  the  offence,  considered  as  defamation, 
may  be  great  mitigations  of  the  same  of- 
fence, *consider^  as  a  provocation  to  a 
breach  of  the  peace.  A  scurri|ous  satire 
against  a  friendless  woman,  published  by  a 
person  who  carefully  conceals  his  name, 
would  be-  defamatien  in  one  of  its  most 
odious  forms.  But  it  would  be  only  by  a 
legal  fiction  that  the  satirist  could  be  said 
to  provoke  a  breach  of  the  peace.  On  ^ 
the  other  hand,  an  imputation  on  the  cour-  \ 
age  of  an  officer,  contained  in  a  private  letter, 
meant  to  be  seen  only  by  that  officer  and 


wU,V*-^ 


It  appears  to  us  evident  that,  b^{;y^^n  ^jie   ^wo  or  three  other  persons,  might,  consider 


offenc<f  of  defaming  and  the  offence  of  pro 
'  oking  a  breacn  ot  the  peace,  there  fs  a  dis- 


Imction  as  broad  asV^aT^which  separates 
^hdfl  and  murder.    Defamatory  imputations 
;  the  worst  kind  may  have  no  tendency  to 
ause  acts  of  violence.     Words  which  con- 
vey no  discreditable  imputation  whatever 
ay  have  that  tendency  in  the  highest  de- 
[ree.«  Even  4n  case^  where  defamation  has 
tendency  to  cause  acts  of  violence,  the 
teioouspess  of  the  defamation,  considered 


ed  as  defamation,  be  a  very  vgnial  offence. 
But  such  an  imputation  would  have  an  ob- 
vious tendency  to  cause  a  serious  breach  of 
the  peace.  • 

On  these  grounds,  we  have  determined 
to  propose  that  defamation  shall  be  made 
an  offence,  without  any  reference  to  it%ten- 
deoc^  to  cause  acts  of  illegal  violence. 

We  considered  whether  it  would  be  ad- 
visable to  make  a  distinction  between  the* 
different  modes  in  which  defamatory  impu- 
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tations  may  be  conveyed  ,  and  we  came  to 
the  conclusion  that  it  would  not  be  advis- 
able to  make  any  such  distinction. 

By  the  English  law,  defamation  is  a 
crinife  only  when  it  is  committed  by  writing, 
printing,  engraving,  or  some  similar  process. 
Spoken  words  reflecting  on  private  charac- 
ter, however  atrocious  may  be  the  imputa- 
tions which  those  words  convey,  however 
numerous  may  be  the  assembly  before  which 
such  words  are  uttered,  furnish  ground  only 
for  a  civil  action.  Herein  the  English  law 
is  scarcely  consistent  with  itself.  For,  jf  de- 
famation be  punished  on  account  of  its  ten- 
dency to  cause  a  breach  of  the  peace,  spoken 
defamation  ought  to  be  punished  even  more 
severely  than  written  defamation,  as  having 
that  tendency  in  a  higher  degree.  A  person 
who  reads  in  a  pamphlet  a  calumnious  re- 
flection on  himself,  or  on  some  one  for  whom 
he  is  interested,  is  less  likely  to  take  a  vio- 
lent revenge  than  a  person  who  hears  the 
same  calumnious  reflection  uttered.  Public 
men,  who  have,  by  long  habit,  become  cal- 
lous to  slander  and  abuse  in  a  printed  form, 
often  show  acute  sensibility  to  imputations 
thrown  on  them  to  their  faces.  Indeed,  de- 
famatory words  spoken  in  the  presence  of 
the  person,  who  is  the  object  of  them,  neces- 
sarily have  more  of  the  character  of  a  per- 
sonal affront,  and  are,  therefore,  more  likely 
to  cause  a  breach  of  the  peace  than  any 
printed  libel. 

The  distinction  which  the  English  crimi- 
nal law  makes  between  written  and  spoken 
defamation  is  generally  defended  on  the 
ground  that  written  defamation  is  likely  to 
be  more  widely  spread  and^to  be  more  per- 
manent than  spoken  defamation.  *  These 
considerations  do  not  appear  to  us  to  be 
entitled  to  much  weight.  In  the  first  place, 
it  is  by  no  means  necessarily  the  fact  that 
written  defamation  is  more  extensively  cir- 
culated than  spoken  defamation.  Written 
defamation  may  be  contained  in  a  letter 
intended  for  a  single  eye.  Spoken  defama- 
tion may  be  heard  by  an  assembly  of  many 


futed  if  they  were  publishe?^  A  malignant 
whisper  addressed  to  a  single  hearer,  aod 
meant  to  go  no  further,  may  indicate  greater 
depravity,  may  cause  more  intense  miserj, 
and  may  deserve  4iore  severe  punishment^ 
than  a  satire  whicL  \m^  run  through  twenty 
editions.  A  persAi,  for  examf^  wbo,*in 
private  conversation,  should  infuse  into  the 
mind  of  a  husband  suspicions  of  tfe  fidelity 
of  a  virtuous  wife,  might  be«  defamerof  a 
far  worse  description  than  one««dio  sbooM 
insert  the  lady's  name  in  a  >pnnte^  lam- 
poon. • 

It  must  be  allowed  that,  in  g^^eral,  a  print- 
ed story  is  likely  to  If^e  longer  than  a  story 
which  is  only  circulated  •in  ^nversation. 
But,  on  the  other  hand,  it  is  far  easier  for 
a  calumniated  person  to  clear  his  character 
either  by  argument,  or  by  legal  proceediags. 
from  a  charge  fixed  in  a  printed  fonn,  than 
from  a  shifting  rumour  which  nobody  re- 
peats exactly  as  he  heard  it.  In  general,  we 
believe,  a  man  would  rather  see  in  a  news- 
paper a  story  discreditable  to  him  which  be 
had  the  means  of  refuting  than  know  that 
such  a  story,  though  not  publisbid.  was  cur- 
rent in  society.  •  ^      «   •      • 

On  the  whole,  we  are  so  far  froift  being 
able  to  discover  any  reason  for  exempting 
any  mode  of  defamation  ffom  all  punish- 
ment, that  we  have  not  e^i^houg^ht  it  right 
to  provide  different  degrees  of  punishment 
for  different  modes  of  defamation.  We  do 
not  conceive  that  oiv  this  subject  any  gene; 
ral  rule  can,  with" propriety,  be  laid  £>wn. 
We  have,  therefore,  thought  it  best  to  leave 
to  the  Courts  the  business  of  apportioning 
punishment  with  due  regard  to  the  circum- 
stances of  every  case. 

We  have  thought  it  necessary,  under  the 

f>eculiar  circumstances  of  this  countlfL  to 
ay  down  for  the  guidance  of  the  Courts  a 
rule  which,  if  we  were  legisls^in^for  a  ^* 
pulation..  among  whom  there  w^  a  uni- 
form standard  of  morality  and  honour, 
might  appear  superfluous.  India  is  iobM- 
bited  by   races  which   differ  ViQely   froy^ 


thousands.      It   seems  to  us  most  unrea-  each  other  in  manners,  tastes,  and  religious 

sonabl9  that  it  should  be  penal  to  say  in^  opinions.     Practices  which  are  r^ar^  as 

a  private  letter  that  a   man  is  dissipated,  innocent  by   one   large   portioti    of  sode- 

and  not  penal  to  stand  up  at  the  town-hall,  ty  excite  the  horror  of  anther  hii^  per- 

and  there,  before  the  whole  society  of  Cal-  tion.     A  Hindu   woul  l   be  driven   to  de- 

cutta,  falsely  to  accuse  him  of  poisoning  spair  if  he  knew  thafthe  was  believed  byner- 

his  father.  **  sons  of  his  own  race  to  have  done  sometnfDg 

In  the  second  place,  it  is  not  necessarily  which  a  Christian  or  a  Mussulman  would 

the  fact  that  the  harm  caused  by  defamation  consider  as  indifferent  or  as  laudable.  Where 

is  ptfbportioned  to  the  extent  to  which  the  such  diversities  o^  opinion  exist,  that  part 

defamation  is  circulated.    Some  slandbrs —  of  the  la>^  which  is  intended  to  prevent  pain 

and  those  slanders  of  a  most  malignant  kind  arising  from  opinion  o«ght  to^  suflieicnt- 

• — can  produce  harm  only  while  confined  to  ly  flexible  to  suit  those  diversities.   We  have, 

9L  very  small  circle,  and  would  be  at  once  re-  therefore,  directed  the  Judge  not  to  decide 
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the  question  whethir  an  imputation  be  or  be    much  that  legislators  are  compelied  to  ttiler 


not  defamatoiy,  by  reference  to  any  parti- 
cular standard,  however  correct,  of  honour, 
of  morality,  or  of  tast^  but  to  extend  an 
impartial  protection  to  opinions  which  he 
^regards  as  erroneous,  ihd  to  feelings  with 
which  he  has  no  sym|>aihy. 

^hereapc  nine  except^  cases  in  which  we 
propose  |o  tolerate  imputations  prejudicial 
to  character. 

The  excepti6n  which  stands  first  in  order 
will  prob%bfy  be  thought  by  many  persons 
ob]ecty>nable  It  is  opposed  to  the  mles  of 
the  English  criminal  law.  It  goes,  we  fear, 
beyond  whal^ven  the  boldest  reformers  of 
English  law  have  prd(>osed.  It  is  at  vari- 
ance with  th«  prof  isions  of  the  French  Code, 
and  with  the  sentiments  of  the  most  distin* 
guished  French  jurists.  It  is  at  variance  also 
with  the  provisions  of  the  Code  of  Louisi- 
ana. It  is,  therefore,  with  some  diffidence 
ihat  we  venture  to  lay  before  the  Governor- 
General  in  Council  the  results  of  a  long  and 
anxious  consideration  of  this  question. 

The  question  is  whether  the  truth  of  an 
imputation  prejudicial  to  character  should, 
in  all  easel;  exempt  the  author  of  that  im- 
p1itatien4roq|  punishment  as  a  defamer.  We 
conceive  that  it  ought  to  exempt  him 


ate.  The  wisest  legislators  have  felt  this, 
and  have  assigned  it  as  a  reason  for  not  vi- 
siting certain  acts  with  legal  punishment 
that  those  acts  will  be  sufficiently  punished 
by  general  disapprobation.  It  seems  iJ^con- 
distent  and  unwise  to  rely  on  public  opinion 
in  certain  eases  as  a  valuable  auxiliary  to 
the  law,  and,  at  the  same  time,  to  treat  the 
expression  of  that  opinion  in  those  very 
cases  as  a  crime. 

It  is  easy  to  put  cases  about  which  there 
could  scarcely  be  any  difference  of  opinion. 
A  person  who  has  been  guilty  of  gross  acts 
of  swindling  at  the  Cape  comes  to  Calcutta, 
and  proposes  to  set  up  a  house  of  agency.  A 
person  who  has  been  forced  to  fly  from  Eng- 
land on  account  of  his  infamous  vices  re- 
pairs to  India,  opens  a  school,  and  exerts 
himself  to  obtain  pupils.  A  captain  of  a  ship 
induces  natives  to  emigrate  by  promising  to 
convey  them  to  a  country  where  they  will 
have  large  wages  and  little  work.  He  takes 
them  to  a  foreign  colony  where  they  are 
treated  like  slaves,  and  returns  to  India  to 
hold  out  similar  temptations  to  others.  A 
man  introduces  a  common  prostitute,  as  his 
wife,  into  the  society  of  all  the  most  respect- 
able ladies  of  the  Presidency.    A  person  in 


It  will  hardly  be  disputed,  even  by  those    a  high  station  is  in  the  habit  of  encourag 


who  dissent  frOm  us  on  this  point,  that  there 
is  a  marked  dittifrction  between  true  and 
false  imputations  as  inspects  both  the  de- 
gree of  malignity  which  they  indicate,  and 
^  degree  of  mischief  which  they  produce. 
The  accusing  a  man  of  what  he  has  not  done 
implies,  in  a  vast  majority  of  cases,  greater 
depravity  than  the  accusing  him  of  what  he 
has  done.  The  pain  which  a  false  imputa- 
tion gives  to  the  person  who  is  the  object  of 
it,  is  clear,  uncompensated  evil.  There  is  no 
set-dH  whatever.  The  pain  Mf^ich  a  true  im- 
putation gives  to  the  person  who  is  the  ob- 
jeq|  of  it  is  inytself  an  evil,  and,  therefore, 


isinj 
ttobe 


ought  not  to  be  wantonly  inflicted.  But  there 


ing  ruinous  play  among  young  servants  of 
the  Company.  In  all  these  cases,  and  in 
many  others  which  might  be  named,  we  con- 
ceive that  a  writer  who  publishes  the  truth 
renders  a  great  service  to  the  public,  and 
cannot,  without  a  violation  of  every  sound 
principle,  be  treated  as  a  criminal. 

There  are  undoubtedly  many  cases  in 
which  the  spreadiing  of  true  reports  preju- 
dicial to  the  character  of  an  individual  would 
hurt  the  feelings  of  that  individual  without 
producing  compensating  advantage  in  any 
other  quarter.  The  proclaiming  to  the  world 
that  a  man  keeps  a  mistress,  that  he  is  too 
much  addicted  to  wine,  that  he  is  penurious 


ii  often  some  counterbalancing  good.   A  true  in  his  house -keeping,  that  he  is  slovenly  in 

imputation^  njjiy  produce  a  wholesome  effect  his  person,  the  raking  up  of  ridiculous  and 

99  the  person  who  has,  by  his  misconduct,  degprading  stories  about  the  youthful  indis- 

expos^  himself  to  it.     It  may  deter  others  cretions  of  a  man  who  has  long  lived  irre- 

from  imitating;  his  example.  It  may  set  them  proachably  as  a  husband  and  a  father,  and 

on  their^guafd  against  his  bad  designs.      ^  who  has  attained  some  post  which  requires 

Not  only  do#crue  imputations  generally  gravity  and  even  sanctity  of  character,  can 

produce  some  good  to  counterbalance  the  seldom  or  never  produce  any  good  to  the 

evil  ^used  by  them,  bu€  in  many  cases  this  public  sufficient  to  compensate  for  the  pain 

coantctbalancing  good  appears  to  us  greatly  given  to  the  person  attacked,  and  to  those 


to  preponderate.  However  skilfully  penal 
Uws  may  be  framed,  however  vigorously 
they  may  be  carried  into^xecutio^,  many 
bad  practices  will  always  be  out  or  reach  of 
the  tribunals.*  The  slate  of  society  would  be 
deplorable,  if  public  opinion  did  not  repress 


who  are  connected  with  him.  Yet  we  greatly 
doubt  whether,  where  the  imputations  are 
true,  it  be  advisable  to  inflict  c^^  the  pr^a- 
gators  of  such  miserable  scandal  any  legal 
punishment  in  addition  to  that  general  aver- 
sion and  contempt,  with  which  their  calling 
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and  their  gersons  are  everywhere  regarded. 
Even  in  such  cases,  the  question  whether  the 
imputation  be  true  or  false  is  not  an  unim- 
portant question.  Those  who  would  not  al- 
low truth  to  be,  in  such  cases,  a  justification 
wou4d  admit  that  it  ought  generally  to  be  a 
mitigating  circumstance.  Indeed,  we  find 
it  impossible  to  imagine  any  case  in  which 
we  should  punish  a  man  who  told  no  more 
than  the  truth  respecting  another,  as  severe- 
ly as  if  what  he  told  had  been  a  lie  invent- 
CMJ  to  blast  the  reputation  of  that  other. 

These  two  propositions,  then,  we  con- 
sider as  established — first,  that,  in  some 
cases  of  prosecution  for  defamation,  the 
truth  of  the  imputation  alleged  to  be  defa- 
matory ought  to  be  a  justification ;  second- 
ly, that  in  the  vast  majority  of  such  cases, 
if  not  in  aU,  truth,  if  it  be  not  a  justifica- 
tion, ought  to  be  a  mitigation. 

From  these  two  propositions,  a  third  pro- 
position necessarily  follows :  that  in  all  cases 
of  prosecution  for  defamation,  if  the  defend- 
ant avers  that  the  imputations  complained 
of  as  defamatory  are  true,  the  Court  ought 
to  go  into  the  question  of  the  truth  of  those 
imputations. 

This  ought  to  be  done,  not  only  in  justice 
to  the  public  and  to  the  defendant, -but  in 
justice  to  the  innocent  complainant.  It 
must  not  be  forgotten  that  one  of  the  most 
important  ends  which  a  person  proposes  to 
himself  in  prosecuting  a  slanderer  is  the  re- 
futing of  the  slander.  He  generally  consi- 
ders the  punishment  of  the  offender  as  a 
secondary  object ;  and,  when  there  is  no  cir- 
cumstance of  peculiar  aggravation  in  the 
case,  is  often  willing  to  stay  proceedings 
after  obtaining  a  retractation  and  apology. 
To  clear  his  fame  is  his  first  object.  It  is, 
we  conceive,  an  object  for  the  attaining  of 
which,  he  is  entitled  to  the  assistance  ot  the 


names.  So  defective  h  the  investigmtkm 
that  it  leaves  a  suspicion  If  |pg  on  the  most 
innocent,  and  no  more  than  a  sospicioo 
lying  on  the  most  guilty. 

We  therefore  think  that,  in  all  cases  of 
prosecution  for  4sfamatlon,  the  Cooits^ 
ought  to  allow  the  qii^stion  of  troth  to  be 
gone  into.  But  i^  in  all  cases,«the  Cotitts 
allow  the  question  of  truth  to  be  gx>ne  into, 
we  are  satisfied  that  no  respectable  penon 
will  venture  to  institute  a  prosecatioa  for 
defamation  in  a  case*  in  whi<^^he  knows 
that  the  truth  of  the  defannatory  matter  is 
likely  to  be  proved.  He  will  feel  that  by 
prosecuting  he  should  injure  ^  own  char- 
acter far  more  deeplf  than  any  Ubeller  can 
do.  However  disagreeable  it  qiay  be  to  his 
feeling,  that  a  discreditable  story  concern- 
ing him  should  be  repeated  in  society,  and 
should  furnish  paragraphs  for  the  news- 
papers, it  must  be  much  more  disagreeable 
that  such  a  story  should  be  proved  in  open 
Court,  by  legal  evidence.  By  prosecuting, 
he  turns  what  was  at  most  a  strong  suspicion 
into  an  absolute  certainty.  While  he  for- 
bears to  prosecute,  many  people  will  pro- 
bably disbelieve  the  scandalous  r#|>ort ;  manv 
will  doubt  about  its  truth.  <^ie.«ieffe  ctr- 
rumstance  that  he  abstains  from  prosecuting 
is  no  proof  of  guilt.  It  is  notorious  that 
slanders  are  often  passed  bj^itith  silent  con- 
tempt by  those  who  are  Ihe^bjects  of  them. 
Indeed,  in  a  country  Where  the  press  is  free, 
a  man  whose  station  exposes  him  to  remark 
would  have  nothing  to  do  but  to  prosecute^ 
if  he  should  institute  legal  proceedings  every 
time  that  he  plight  be  calumniated. 

It  seems  to  us,  therefore,  certain  that  a 
man  on  whose  character  imputations  have 
been  thrown  which  can  be  proved  to  ^e  true 
will,  if  he  possess  ordinary  prudence  and 
ordinary  sensibility,  abstain  from   h^ng 


law.     But  it  is  an  object  which  cannot  be    recourse  to  a  Court  of  law,  wjiich  will  fully 
«»4.»:»^ri  ..^i^oo  4.k<^  r^..^o  «■«  :«#.^  *u^  r,..-«>o      investigate  the  truth  of  thosc^  imputations. 

By  having  recourse  to  a  Court  of  law,  he 
would  show  that  he  belonged  to  a  class  of 
persons  who  are  the  last  ^ha^  a  {legislator 
would  wish  to  favour,  to  that  cplass  of  pef^ 
sons  in  whom  the  sense  of  shame  is  weak, 


attained  unless  the  Courts  go  into  the  ques 
tion  of  truth. 

The  effect  of  a  rule  excluding  evidence  of 
the  truth  is  to  put  on  a  par  descriptions  of 
persons  between  whom  it  is  desirable  to 
make  the  widest  distinction.    The  public 


spirited  man  who  warns  the  mercantile  com-,   and  the  malicious  passion  strong,  ana  who 

: : — L i-_: —  .l... j      a^e  contcnt  to  iucur dishouour foT thc^chancc 

of  obtaining  revenge.  « 

Being  therefore  of  opinion  that,  in  all  cases 
of  prosecution  for  ^famation,  evidenqi^of 
the  truth  of  the  imputations  alleged*to  be 
defamatory  ought  to  be  received,  and  being 
of  opinion  that  practically  there  fs  no  differ- 
ence between  receiving  evidence  of  truth 
and  allowmg  truth  to  be  a  justification,  we 
have  thought  it  advisable  to  provide  express- 
ly that  truth  shall  always  be  a  justification. 


munity  against  a  notorious  cheat,  or  ad- 
vises families  not  to  admit  into  their  inti- 
macy a  practised  seducer  of  innocence,  is 
placed  on  the  same  footing  with  the  slan- 
derer, who  invents  the  nfost  infamous  false- 
hoods  against  persons  of  the  purest  charac- 
ter. On  the  other  hand,  a  man  who  has, 
without  the  slightest  reason,  been  held  up 
to  the  world  as  a  seducer  or  a  swindter,  is 
placed  in  exactly  the  same  situation  with 
•one  who  well   deserves  those  disgraceful 
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By  {raming  the  la«^hus,  we  have  not,  in  the 
smallest  degre^^iminished  the  real  security 
oC  private  character,  or  the  real  risk  of  de- 
traction. We  have  m^ely  made  the  lan- 
guage of  the  Code  correspond  with  its  vir* 
tual  operation.  9 

As  we  are  satisfiei^th^  no  practical  mis- 
cWef  will  lie  produced  by  the  rule  which  we 
have  proposed,  we  think  that  its  perfect 
simpltcify  and  certainty  are  strong  reasons 
for  adopting  it. 

If  it  be^not  adopted,  it  will  be  necessary 
to  tak^  one  of  two  courses — either  to  provide 
that  l«ath  shall  in  no  case  be  a  justification, 
or  lo  provid^that  truth  shall  be  a  justifica- 
tion In  some  cases,  afld  not  in  others.  To 
the  former  gourft  we  feel,  for  reasons  which 
we  have  already  assigned,  insurmountable 
objections.  The  effect  of  such  a  state  of 
the  law  would  be  that  eminent  public  ser- 
vices would  often  be  treated  as  crimes-  If 
the  latter  course  be  taken,  we  are  convinced 
that  it  would  be  found  impossible  to  draw  any 
line  approaching  to  accuracy.  We  are  con- 
vinced that  it  would  be  necessary  to  leave 
to  the  Judges  an  almost  boundless  discre- 
tion— a  dfccretion  which  no  two  Judges 
Aroul4  cpercjse  in  the  same  manner. 

It  b^  been  suggested  to  us,  from  quarters 
entitled  to  great  respect,  that  it  would  be  a 
preferable  coar'ie  to  admit  in  every  case  the 
truth  of  matter »al)lged  to  be  defamatory  to 
be  given  in  evidenct,  for  the  purpose  of 
proving  that  the  accused  person  had  not 
^acted  maliciously  ;  but  not  to  allow  the 
proof  of  the  truth  to  be  a  justification,  if  it 
should  appear  that  reputation  had  been  ma- 
lidously  assailed. 

If  a  provision  of  this  kind  were  adopted,  it 
woulc^  for  the  reasons  which  we  have  already 
given,  be  in  practice  nugatory.  For  no  re- 
sp^able  person  would  prosecute  the  author 
of  an  imputation  which  could  be  proved  to 
b|  true.  Aiid  we  take  it  for  granted  that  the 
law  of  pfocedure  will  not  be  framed  in  so 
cruel  and  unreasonable  a  manner  as  to  per- 
mit a  prosecution  for  defamation  to  be  insti- 
t^uted  in  Opposition  to  the  wishes  of  the  per- 
son defamed.     Such  a  power  of  prosecution 


the  purpose  of  deciding  whethenhe  shaH  be 
punished  or  not.  But  when  an  act  which  is 
really  useful  to  society — an  act  of  a  sort 
which  it  is  desirable  to  encourage — ^has  been 
done,  it  is  absurd  to  inquire  into  the  mo> 
tives  of  the  doer  for  the  purpose  of  punish- 
ing him  if  it  shall  appear  that  his  motives 
were  bad. 

If  A  kills  Z.  it  is  proper  to  inquire  whe- 
ther the  killing  was  malicious:  for  killing 
is  primd  facie  a  bad  act.      But  if  A  saves 
Z's  life,  no  tribunal  inquires  whether  A  did 
so  from  good  feeling  or  from  malice  to  some 
person  who  was  bound  to  pay  Z  an  annuity. 
For  it  is  better  that  human  life  should  be 
saved  from  malice  than  not  at  all.    If  A  sets 
on  fire  a  quantity  of  cotton  belonging  to  Z, 
it  is  proper  to  inquire  whether  A  acted  ma- 
liciously.    For  the  destruction  of  valuable 
property  by  fire  is  primd  facie  a  bad  act. 
But  if  Z's  cotton  is  burning,  and  A  puts  it 
out,  no  tribunal  inquires  whether  A  did  so 
from  good  feeling,  or  from  malice  to  some 
other  dealer  in  cotton,  who,  if  Z's  stock  had 
been  destroyed,  would  have  been  a  great  * 
gainer.     For  the  saving  of  valuable  property 
from  destruction  is  an  act  which  it  is  desira- 
ble to  encourage  ;  and  it  is  better  that  such 
property  should  be  saved  from  bad  motives 
than  that  it  should  be  suffered  to  perish. 
Since  then  no  act  ought  to  be  made  punish- 
able on  account  of  malicious  intention,  un- 
less it  be  in  itself  an  act  of  a  kind  which  it 
is  desirable  to  prevent,  it  follows  that  malice 
is  not  a  test  which  can  with  propriety  be 
used  for  the  purpose  of  determining  what 
true  imputations  on  character  ought  to  be 
punished,    and  what  true   imputations   on 
character  ough^  not  to  be  punished.     For 
the  throwing  of  true  imputations  on  charac- 
ter is  not  primd  facie  a  pernicious  act.     It 
may,  indeed,  be  a  very  pernicious  act.     But 
we  are  not  prepared  to  say  that  in  the  ma- 
jority of  instances  it  is  so.    We  are  sure 
that  it  is  often  a  great  public  service  ;  and. 
we  are  sure  that  it  may  be  very  pernicious 
when  it  is  not  done  from  malice,  and  that  it 
may  be  a  great  public  service  when  it  is  done 
from  malice.  It  is  perfectly  conceivable  that 


wouAl  scarcelv  ever  be  used  by  a  friend  of  «  a  person  might,  from  no  maliciou^  feeling, 


the  person'Mefamed  ;  it  would  never  .be  u^ 
by  a  jfldicious^riend  ;  and  it  would  be  a  most 
formidable  weapon  in  the  hands  of  a  malig- 
nant enemy.  if 

dut  if  the  provision  which  we  are  consi- 
dering were  not  certain  to  be  in  practice 
nugatory,>re  should  think  it  a  highly  objec- 
tionable provision.  Wljen  an  act  is  of  such 
a  description  that  it  would  be  belter  that  it 
should  not  be  done^it  is  quite  proper  to  look 
at  the  motives  and  intentions  of  the  doer  for 


but  from  an  honest  though  austere  and  in- 
judicious zeal  for  what  he  might  consider  as 
the  interests  of  religion  and  morality,  drag 
before  the  public  frailties  which  it  would  be 
far  better  to  leave  in  obscurity.  It  is  also 
perfectly  conceivable  that  a  person  who  has 
been  concerned  in  some  odious  league  of 
villainy,  and  has  quarrelled  with  his  a^om- 
plicls,  may,  from  vindictive  feelings,  publish 
the  history  of  their  proceedings,  and  may,  by 
doing  so,  render  a  great  service  to  societ/. 
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Suppose  t^at  a  knot  of  sharpers  live  by 
seducing  young  men  to  the  gaming  table, 
and  pillaging  them  to  their  last  rupee.  Sup- 
pose that  one  of  these  knaves,  thinking  him- 
self ill-used  in  the  division  of  the  plunder, 
shoijfld  revenge  himself  by  printing  an  ac- 
count of  the  transactions  in  which  he  has 
been  concerned.  He  is  prosecuted  by  the 
rest  of  the  gang  for  defamation.  He  proves 
that  every  word  in  his  account  is  true.  But 
it  is  admitted  that  his  only  motives  for  pub- 
lishing it  were  rancorous  hatred  and  disap- 
pointed rapacity;  It  would  surely  be  most 
unreasonable  in  the  Court  to  say ;  "  You 
have  told  the  public  a  truth  which  it  greatly 
concerned  the  public  to  know.  You  have  been 
the  saving  of  many  promising  youths.  You 
have  been  the  means  of  ridding  society  of  a 
dreadful  pest.  You  have  done,  in  short,  what 
it  was  most  desirable  that  you  should  do. 
But  as  you  have  done  this,  not  from  public 
spirit,  but  trom  dislike  of  your  old  associates, 
we  pronounce  you  guilty  of  an  offence,  and 
condemn  you  to  fine  and  imprisonment.'' 

It  is  evident  that  society  cannot  spare  any 
portion  of  the  services  which  it  receives.  Far 
from  scrutinizing  the  motives  which  lead 
people  to  render  such  services,  and  punish- 
ing such  services  when  they  proceed  from 
bad  motives,  all  societies  are  in  the  habit 
of  offering  motives  addressed  to  the  selfish 
passions  of  bad  men  for  the  purpose  of  in- 
ducing those  men  to  do  what  is  beneficial 
to  the  mass.  We  offer  pardons  and  pecu- 
niary rewards  to  the  worst  members  of  the 
community  for  the  purpose  of  inducingthem 


The  remaining  exceptfons  will  not  require 
so  long  a  defence.  By  d.  fj^^  we  allow  the 
public  conduct  of  public  functionaries  to  be 
discussed,  provided  that  such  discussion  be 
conducted  in  good  faith.  That  the  advan- 
tages  arising  from  iuch  discussion  far  more^ 
than  compensate  for  tke  pain  which  it  occa-* 
sionally  gives,  win  hardly  be  disputed  ^y 
any  English  statesman. 

But  there  are  public  men  who*  are  not 
public  functionaries.  Persoifs  who  hold  no 
office  may  yet,  in  this^ountry,«t^|ce  a  very 
active  part  in  urging  or  opposing  tb^ adop- 
tion of  measures  in  which  the  comwunity 
is  deeply  interested.  It  appe^ps  clear  to  us 
that  every  person  oif^ht  to  be  allow^  to 
comment,  in  good  faith,  oft  the^roceedings 
of  these  volunteer  servants  of  the  public, 
with  the  same  freedom  with  which  wc  allow 
him  to  comment  on  the  proceedings  of  the 
official  servants  of  the  public.  We  have 
provided  for  this  by  cl.  472. 

By  cl.  473,  we  have  allowed  all  persons 
freely  to  discuss  in  good  faith  the  proceed- 
ings of  Courts  of  law,  and  the  characters  of 
parties,  agents,  and  witnesses,  as  Connected 
with  those  proceedings.  It  is  aimost  uni- 
versally acknowledge  that  th^  05^fts  olt 
law  ought  to  be  thrown  open  to  the  public. 
But  the  advantage  of  throif  iog  them  open 
to  the  public  will  be  smaJl  inched,  if  the  few, 
who  are  able  to  press  their  Way  into  a  Court, 
are  forbidden  to  ref/brt  what  has  passed 
there  to  the  vast  numbers  who  were  absent, 
or  if  those  who  are  allowed  to  know  mhaX 
has  passed  are  not  allowed  to  comment  on 


to  betray  their  accomplices  in  guilt.  ThatV  what  has  passed.  The  only  reason  that  the 
the  quarrels  of  rogues  are  the  security  of  I  whole  community  is  not  admitted  to  bear 
honest  men  is  an  imporUnt^  truth  whjch  hasj  every  trial  that  takes  place  is  that  it  is  phy- 
passed  into  a  proverb ;  and  of  that  security  sically  impossible  that  they  should  find 
we  should,  to  a  certain  extent,  deprive  room ;  and  by  cl.  473.  we  do  our  best  to 
honest  men  if  we  were  to  make  it  an  offence  counteract  the  effect  of  this  physical  inlfcos- 
in  one  rogue  to  speak  the  truth  about  an-     sibility. 


other  rogue  under  the  influence  of  passions 
excited  in  the  course  of  a  quarrel. 

We  have  hitherto  arguea  this  point  on  the 
supposition  that  by  malice  is  meant  real  ma- 
lice,  and  not  a  fictitious,  a  constructive  ma- 
lice.    We  have  the  strongest  objections  to 


Whether  public  writers  ought* to«be  alWI^- 
ed  to  publish  comments  on  trials,  while  those 
trials  are  still  pending  is  a  question  which, 
in  the  present  state  of  India,«|^tis  hardly 
worth  while  to  discuss.  We  have  not  thougm' 


introduliing  into  the  Code  such  a  kind  of  ma-.  *^  "fcessary  to  insert  any  provision  oM  that 

lice— a  malice  of  which  a  person  may  biac-  ^V^^,?*^'.  *"  }^^  chapter  of  offerees  against 

quitted  when  it  is  clear  that  he  has  acted  P^*^^*^  justice;  and  such  a prov^sion/cvcn if 

from  the  most  deadly  personal  rancour,  and  »t  were  neces^ry.  would  evidlntly  not hdong 

lound  guilty  when  those  who  find  him  guilty  ^^  ^^^  ^^^  ^^  defam^ion,  for  the  harm  done 

are  satisfied  that  he  has  acted  only  from  the  V  ^V*=**  comments,  as  respects  public  los- 

tice,  IS  exactly  the  same  when  the  comments 


best  feelings — a  malice  which  may  be  only 
the  technical  name  for  benevolence. 

0»  these  grounds,  we  recommend  to  the 
Governor-General  in  Council  that  thi  first 
exception,  as  we  have  drawn  it,  be  suffered 
to  stand  part  of  the  Code. 


are  laudatory  as  when  they  are  abusive. 

By  cl.  4^4,  we  al)ow  every  person  to  criti- 
cise, in  good  faith,  published  books,  works 
of  art  which  are  pub^cly  eihtbitedl  »d 
other  similar  performances. 
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By  cl.  475,  we  all^w  a  person  under  whose 
authority  others  have  been  placed,  either  by 
their  own  con^nt,  or  by  the  law,  to  censure, 
in  good  faith,  those  wh^are  so  placed  under 
his  authority,  as  far  as  regards  matter  to 
which  that  authority  relates. 
*  By  cl.  476,  we  a^ow  a  person  to  prefer 
a#  accusa^on  against  aiJbther,  in  good  faith, 
to  any  person  who  has  lawful  authority  to 
restrain*or  punish  the  accused. 

By  cl.  477,  we  have  excepted  from  the 
definition  ^  defani%tion  private  communi- 
cations w^iqh  a  person  makes  in  good  faith, 
for  t|^  protection  of  his  own  interests ;  and 
by  cl.  478,  jye  have  excepted  private  com- 
munication7wfaich  aiperson  makes  in  good 
faith  for  tl^  benefit  of  others. 

it  will  be  observed  that  in  the  eight  last 
exceptions  we  do  not  require  that  an  impu- 
tation should  be  true.  We  require  only 
that  it  should  be  made  in  good  faith.  For 
to  require  in  these  cases  that  the  imputation 
should  be  true,  wouM  be  to  render  these  ex- 
ceptions mere  nullities.  Whether  a  public 
functionary  is  or  is  not  fit  for  his  situation  ; 
whether  a  person  who  has  bestirred  himself 
to  get  u|»  a  petition  in  favour  of  a  public 
<nea^ui;i  oneht  to  be  considered  as  an  en- 
lightefied  and  public-spirited  citizen,  or  as  a 
foolish  meddler ;  whether  a  person  who  has 
been  tried  far*  an  offence  was  or  was  not 
guilty;  which  Qf  «vo  witnesses  who  contra- 
dicted each  other  on«  trial  ought  to  be  be- 


lieved ;  whether  a  portrait  is  like ;  whether    made  in  good  faith, 


general  rule  can  be  laid  down.  ^Yet  scarce- 
ly any  case  could  arise  respectmcf  which  a 
sensible  and  impartial  Judge  wouM  feel  any 
doubt.  If,  for  example,  a  public  function- 
ary were  to  prosecute  for  defamation  a 
writer  who  had  described  him  in  general 
terms  as  incapable,  the  Court  would  pro- 
bably require  the  prosecutor  to  give  some 
proof  of  bad  faith. 

If  the  prosecutor  had  no  such  proof  to  of- 
fer, the  defendant  would  be  acquitted.  If 
the  prosecutor  were  to  prove  that  the  de- 
fendant had  applied  to  him  for  money,  had 
promised  to  write  in  his  praise  if  the  money 
were  advanced,  and  had  threatened  to  abuse 
him  if  the  money  were  withheld,  the  Court 
would  probably  be  of  opinion  that  the  de- 
fendant had  not  written  in  good  faith,  and 
would  convict  him. 

On  the  other  hand,  if  the  imputation 
were  an  imputation  of  some  particular  fact, 
or  an  imputation  which,  though  general  in 
form,  yet  implied  the  truth  of  some  parti- 
cular fact,  which,  if  true,  might  be  proved, 
the  Court  would  probably  bold  that  the « 
burden  of  proving  good  faith  lay  on  the  * 
defendant.  Thus,  if  a  person  were  to  pub- 
lish that  a  Collector  was  in  the  habit  of  re* 
ceiving  bribes  from  the  zemindars  of  his 
district,  and  were  unable  to  specify  a  sin- 
gle case,  or  to  give  any  authority  for  his 
assertion,  the  Courts  would  probably  be  of 
opinion  that  the  imputation  had  not  been 


a  song  has  been  well  sung;  whether  a  book 
*  is  well  written :  these  are  questions  about 
which  honest  and  discerning  men  may  hold 
opinions  diametrically  opposite ;  and  to  re- 
quire a  man  to  prove  to  the  satisfaction  of 
a  Court  of  law  that  the  opinion  which  he 
has  ^pressed  on  such  a  question  is  a  right 
oq^ion,  is  to  prohibit  all  discussion  on  such 
questions.  The  same  may  be  said  of  those 
private  coi^Tnunications  which  we  propose 
ft  allows  If  is  plainly  desirable  that  a  mer- 
chant should  disclose  to  his  partners  his 
unfavourable  opinion  of  the  honesty  of  a 
oerson  wit^  whom  the  firm  has  dealings.  It 
'is  desirable  that  a  father  should  caution  his 
son^gainst  marrying  a  woman  of  bad  char 


Again,  if  a  critic  described  a  writer  as  a 
plagiarist,  the  Courts  would  not  consider 
this  as  defamation  without  very  strong 
proof  of  bad  faith.  But  if  it  were  proved 
that  the  critic  had,  like  Lauder,  interpolat- 
ed passages  in  old  books  in  order  to  bear 
out  the  charge  of  plagiarism,  the  Court 
would  doubtless  be  of  opinion  that  he  had 
not  criticised  in  good  faith,  and  would  con- 
vict him  of  defamation. 

It  will  be  necessary  to  provide  in   the    _ 
Code  of  Procedure  niles  for  pleading  in    1 
cases  of  defamation,  which  may  eive  to  an 
innocent  man   who  has  been  calumniated 
the  means  of  clearing  his  character.     It  will  \ 
be  proper  to  provide  that  a  defendant  who  \ 


acter.     But  if  the  merchant  is  permitted  to*  is  accused  of  defamation,  and  who  rests  his 
say  W  his  partners,  if  the  father  is  permitled     defence  on  the  truth  of  the  imputation  al 


to  say  to  his  son,  only  what  can  be  legally 
proved  before  a  Coufft,  it  is  evident  that  the 
pehaission  is  worth  nothing. 

Whether  an  imputation  be  or  be  not  made 
in  good  faith  is  a  question  for  the  Courts  of 
law.  The  burden  of  the  proof  will  lie  some- 
times on  the  person  wlio  has  noStde  the  im- 
puttttioD,  and  soni^times  on  the  person  on 
whom  the  imputation  has  been  thrown.  No 


leged  to  be  defamatory,  shall  be  held  strict- 
ly to  the  proof  of  the  substance  of  the  im- 
putation if  the  ^imputation  be  particular, 
and  shall  be  compelled  to  descend  to  parti- 
culars in  his  plea,  if  the  imputation  be  gen- 
eral. It  will  not  be  expected  tliat  we 
sh<)lild  here  go  into  any  details  respecting 
the  law  of  criminal  pleading.  It  is  suffici- 
ent here  to  say  that  the  importance  of  fraa- 
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respecting  an  individuals    But  there  is  no 
case  in  whicn  it  is  desirable* that  such  truth 


ing  ^that  part  of  the  law  in  such  a  manner 
as  to  give  All  protection  to  persons  whose 
character  has  been  unjustly  aspersed  has 
not  escaped  our  attention. 

We  may  here  observe  that  an  imputation 
which  is  not  defamatory  may,  under  cer- 
tain circumstances,  be  punishable  on  other 
g^rounds.  Such  an  imputation  m^v  be  in- 
tended to  excite  disaffection.  If  so.'  though 
not  punishable  as  defamation,  it  will  bepuiL: 
'  ishable  as  sedition.  An  attack  made,  in 
good  faith,  on  the  public  administration  of 
the  Grovernor  of  a  Presidency,  will  in  no 
case  be  a  defamation.  But  if  the  author  of 
it  designed  to  inflame  the  people  against 
the  Government,  he  will  be  liable  to  pun- 
ishment under  cl.  113. 

Again,  an  imputation  which  4S  not  defa- 
matory may  be  intended  to  excite  a  mob  to 
violence  aeainst  an  individual.  If  so,  the 
author  of  the  imputation  is  punishable  un- 
der cl.  94. 

Again,  an  imputation  which  is  not  defa- 

•  matory  may  be  uttered  in  the  hearing  of  the 

•  person  who  is  the  object  of  it  for  the  purpose 
of  wantonly  and  maliciously  annoying  that 
person.  If  so,  it  is  punishable  under  cl. 
485.  There  are  many  cases  in  which  it  is 
fit  that  unpleasant  truth   should   be  told 


should  be  told  in  such  a  waf  that  the  tell- 
ing of  it  is  a  grots  personal  outrage.  A 
person  who  has  detected,  or  thinks  that  he 
has  detected,  a  dishonest  misrepresentation 
in  a  book,  has  a  rigfit  ^  expose  it  pvblicly.* 
But  he  cannot  be«allowed  to  intrude  in^ 
the  presence  of  the  author  of  the  book,  and  ^ 
to  tell  him  to  his  face  that  he  is  a*ltar.  A 
person  who  knows  the  mistress  o£  a  female 
school  to  be  a  woman  fii  infani#us  charac- 
ter desefves  well  of  society  if  he  Aat^what 
he  knows.  But  he  cannot  be  alloiipd  to 
follow  her  through  the  street^  calling  her 
by  opprobrious  namel,  thougn  he  may  be 
able  to  prove  that  all  tlwse  ^ames  were 
merited.  A  person  who  brings  to  notice 
t|ie  malversation  of  a  public  functionary 
deserves  applause.  But  a  person  who  hangs 
a  public  functionary  in  tff^ZY  ^^  ^^^  func- 
tionary's door,  with  an  opprobrious  label, 
does  what  cannot  be  permitted,  even  though 
every  word  on  the  label,  and  every  imputa- 
tion which  the  exhibition  was  meant  to 
convey,  may  be  perfectly  true.        • 

We  do  not  apprehend  that  Hie  clauses 
relating  to  the  printers  and  «publi&h^p  c^ 
defamatory  matter  require  any  expUftiation 
or  defence. 


499.  Whoever,  by  words  either  spoken  or  intended  to  behead,  or  by  signs 

-^  ,  ^  .  or  by  visible  representations,  mates  or  publishes  any 

e  ama  ion.  imputation  concerning  any  person,  Intending  to  harm,^ 

or  knowing  or  having  reason  to  believe  that  such  imputation  will  harm,  the  re-* 

putation  of  such  person,  is  said,  except  in  the  cases  hereinafter  exceptcdf  to 

defame  that  person. 

Explanation  /. — It -may  amount  to  defamation  to  impute  anything  to  a 
deceased  person,  if  the  imputation  would  harm  the  reputation  of  that  perSon  if 
living,  and  is  intended  to  be  hurtful  to  the  feelings  of  his  family  or  other  ttm 
relatives.  ^ 

Explanation  2. — It  may  amount  to  defamation  to  make  an  imp&^tioD  con- 
cerning a  company  or  an  association  or  collection  of  persons  as  soch. 

Explanation  j. — An  imputation  in  the  form  of  an  alternative,  rr^xpress- 
"    /  ed  ironically,  may  amount  to  defamation.  *  •* 

\^^  /  f         Escplanation  ^, — No  imputation  la  said  to  harm  a  person's  repojaticnriui- 

"^  I  l«ss  that  imputation,  directly  or  indirectly^  In  the  estimation  of  others,  Ipwen 

I  the  moral  or  .intellectual  character  of  that  person,  or  lowers  the\:haracter  ol 

I  that  person  in  respect  of  his  caste  or  of  his  calling,  or  iowg-g  the  credit  of  that 

>.)»vJ:iJU:^)    I  person,  or^  causes  it  td  be  believed  that  the  body  of  that  persra  is  In  a  kN^* 

^     y  some  state,  or  in  a  state  generally  considered  as  disgraceful. 

t  ^  Illustrations. 

(fl.)  A  says,  **  Z  is  an  honest  maif;  he  never  stole  fe's  watch ; "  intending  to  cause  it 
to  be  believed  that  Z  did  steal  B's  watch.  This  is  defamation,  unles^it  fall  tfithmcAe  of 
the  exceptions. 
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{h.)  A ♦$ askedwho  stole  B's  watA.    A  points  to  Z»  intending  to  cause  it  to  be  be-  «  ^ 

lieved  that  Z  stole^'s  watch.    This  is  defamation,  unless  it  £all  within  one  of  the  e;^p-  ^« 

tions.  •  .  •  ^ 

(r.)*A  draws  a  picture  of  Z  running  away  with  B's  watch,  intending*  it  to  be  believ-    /^ 
ed  that  Z  stole  B's  watdi.    This  is  defamation,  unless  it  fall  within  one  of  the  excep* 
tions.  -^ 

'First  Exceptiott. — It  is  not  defamation  to  impute  anything  which  is^true        '  ^^^J^ 
.   #  *    J        concerning  any  person,  if  it  be  ^or  toe  public  good  m  >   a^ 

iU'rSd'r°Ur«''  .^"b^    'hat  the  imputation  should  be  made  or  published.  ^  ^^^ 
^made  or  published.  Whether  or  not  It  IS  for  the  public  good,  IS  a  ques-  ^      <?^ 

lion  of  fact. 
•  • 

^  ^candExcep/ion, — It  is  not  defamation  to  express  in  good  faith  any 
'^  P»bRcoonduH^otTuWic    Opinion  whatever  respecting  the  conduct  of  a  public  •  •   * 

i^servanu.     %  ^  servant  in  the  discharge  of  his  public  functions,  or 

respecting  his^character,  so  far  as  his  character  appears  in  that  conduct,  and 
no  farther? 

-A  u:  o^i^'k^i^'^^'^^* — ^^  *s  ^^^  defamation  to  express  in  gpod  faith  any  opi- 

Cbnductot    any    person    nion  whatever  respecting  the  Conduct  of  any  person  *• 

touchiogany  public  question,    touching  any  public  question  and  respecting  his 
character,  so  far  as  his  character  appears  in  that  conduct,  and  no  farther. 

Illustration.  • 

It  is  ti  ot  defamation  in  A  to  express  in  good  faith  any  opinion  whatever  respecting 
Z's  conduct  in  petitioning  Government  on  a  public  question,  in  signing  a  requisition  for 
a'mertin^  o%Jl  publ  ic  question,  in  presiding  or  attending  at  such  a  meeting,  in  forming 
or  joinTng  any  society  which  invites  the  public  support,  in  voting  or  canvassing  for  a 
particular  ca  ndidate  for  any  situation  in  the  efficient  discharge  of  the  duties  of  which  the 
public  is  interfsled. 

.  Fourth  Exception, — It  is  not  defamation  to  publish  a  substantially  true  re* 
I)  Publication  o^ports  of  PoH  of  the  proceedings  of  a  Court  of  Justice,  or  of 
y  jirocccdings  of  Courts.  the  result  of  any  such  proceedings.       / 

Explanation.  — A  Justice  of  the  Peace  or  other  officer  holding  an  inquiry 
in  open  Court  prelimi  nary  to  a  trial  in  a  Court  of  Justice  is  a  Court  within  the 
meaning  of  the  above  section. 

^     •  ijif^  Exception. — It  is  not  defamation  to  express  in  good  faith  any  opinion 
^"'^ilSte  or2S&  Hecided  in    whatever  respecting  the  merits  of  any  case,  civil  or 
Court ;  orcondiict  of  witness-    criminal,  which  has  been  decided  by  a  Court  of  jus- 
cs^nd  otiyers  (^ncerned.  jj^^  ^^  respecUng- the  conduct  of  any  person  as  a 

party,  witness,  or  agent,  in  any  such  case,  or  respecting  the  character  of  such  ' 
person,  as  far  as  h is  character  appears  in  that  conduct,  and  no  farther. 

•  *  • 

••  *  lilastrations. 

i«.)  A  says,  *'  I  t  hink  Z's  evidence  on  th^t  trial  is  so  contradictory  that  be  Ihust  be 
stupid  or  di^onest."  A  is  within  this  exception  if  he  says  this  in  good  faith,  inasmuch 
as  the  opinion  which  he  expresses  respects  Z's  character  as  it  appear?  in  Z's  conduct  as 
a  witness,  and  no  farther. 

lb .)  But  if  A  saysf  "  1  do  not  believe  what  Z  asserted  at  thaUri^Ui^^au^  1  knojr  hioci 
to  be  »  man  without  veracity."  A  is  not  within  this  exception,  inasmuch  as  the  opiM^fA 
which  he  expresses  of  Z's  character  is  an  opinion  not  founded  on  Z*s  conduct  as  "a  wit- 
ness. 

Sixth  Exception* — It  is  «ot  defamation4o  express  in  good  faith  any  opi- 
Mei4ts  of  public  |:»rform-    "ion  respecting  the  merits  of  any  performance  which 
ance.  —  ^/-  /V».i  V._._£^^  author  has  submitted  to  the  judgment  of  the  pub-* 

•  ^ 


fj  •">• 
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ff  •         lie,  or  respecting  the  character  of  the  authof,  so  far  as  his  ch%racter^ppears  in 

-%  &uoh  per(prmance,  and  no  farther.  • 

Explanation, — A  performance  may  be  submitted  to  the  jud|;ment.of  the 
public  expressly  or  by  acts  on  the  pare  of  the  author  wbich  imply  such  sab- 
mission  to  the  judgment  of  the  public. 

•  •  • 

Illustrations.  ^ 

(a.)  A  person  who  publishes  a  book  submits  that  book  to  tlie  judgment  oHhe  pubffc. 

{b.)  A  person  who  makes  a  speech  in  public  submits  that  speech  to  the  judgment  of 
the  public.  . 


T^. 
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(c.)  An  actor  or  singer  who  appears  on  a  public  stage  submits  kis  acting  or  singing 
td  the  judgment  of  the  public.  .  ^ 

{d,)  A  says  of  a  book  published  by  Z,  "  Z's  book  is  foolish,  Z  must  be  a  wealAnan  ; 
Z's  book  is  indecent,  Z  must  be  a  man  of  impure  mind."  A  is  within  thisdSxception  if 
he  says  this  in  good  faith,  inasmuch  as  the  opinion  which  he  expresses  of  Z. respects  Z's 
character  only  so  far  as  it  appears  in  Z's  book,  and  no  farther.  *       • 

{e.)  But  if  A  says,  "  I  am  not  surprised  that  Z's  book  is  foolish  and  indecent,  for  be 
is  a  weak  man,  and  a  Ui^eiline,"  A  is  not  within  this  exception,  inasmuch  as  the  opinioni 
which  he  expresses  of  Z's  character  is  an  opinion  not  founded  on  Z's  book. 

Seventh  Exception, — It  is  not  defamation  in  a  person,  having  over  another 

Censure  passed  in  good     *">'  authority  either  conferred  by  law  or  arising  out 

faith  by  person  iiaving  lawf u  l    of  a  lawful  contract  made  with  that  other,  to  pass  in 

aiSKbrity  over  another.  good  faith  any  censure  on  the  conduct  of4fiat  olher 

in  matters  to  which  such  lawful  authority  relates.  •       #  •     * 

Illustration, 

A  Judge  censuring  in  good  faith  the  conduct  of  a  witness  or  of  an  ofBder  of  the  Court  - 
a  head  of  a  department  censuring  in  good  faith  those  who  are  under  h^  orders ;  a  parent 
censuring  in  good  faith  a  child  in  the  presence  of  other  children ;  a^choolmaster,  whose 
authority  is  derived  from  a  parent,  censuring  in  good  faith  a  pupil  in  the  presence  o\ 
other  pupils;  a  master  censuring  a  servant  in  good  faith  for  remissness  in  service;  ^ 
banker  censuring  in  good  faith  the  cashier  of  his  bank  for  the  conduct  of  such  cashier  as 
such  cashier — ^are  within  this  exception. 

Eighth  Exception.-^  It  is  not  defamation  to  prefer  in  good  faith  an  accu- 
Accu^siion   preferred    in     sation  against  any  person  to  any  of  those  who^have 
jUih    to    authorized     lawful  authority  over  that  person  with  respect  V^^ 
subject-matter  of  accusation. 

Illustration,  •      •  • 

If  A  in  good  faith  accuses  Z  before  a  Magistrate;  if  A  in  good  faith  complains  of  the 
conduct  of  Z,  a  servant,  to  Z's  master;  if  A  in  good  faith  complains  of  the  conduct  of  Z, 
a  child,  to  Z's  father — A  is  within  this  exception.  *•  '  ^^ 

rfinth  Exception, — It  is  not  defamation  to  make  an  imputat^pn  on  the 
character  of  another,  provided  that  the  imputation 
be  made  jn  good  faith  for  the  protectfbn  of  the  in- 
terests of  the  person  making  %  or  of  any  other 
person,  or  for  the  public  good.  •  ** 


person 


Imputation  m 
by  person  for 
his  interests 


Illustrations, 


^)  A,  a  shop-keeper,  says  to  B,  ^o  manages  his  business^*"  Sell  nothing  to  Z  on* 
less  he  pays  you  ready  money,  for  I  have  no  opinion  of  nis  honesty."  A  is  within  this 
exception,  if  he  has  made  this  imputation  on  Z  in  good  faith  for  tSie  prot^ion  JlThrs 
t)wn  interests.  •  *  ..«^        ^r-^* 
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(6.)  Af  a  Magistrate,  in  making  J  report  to  bis  superior  officer,  casts  an  imputation 
on  the  character  o%Z.  Here,  if  the  imputation  is  made  in  good  faith  and  fot  the  pvblic 
good,  A  is  within  this  exception. 

•  ^ 

Ten/h  Exceftio^, — It  is  not  defamation  to  convey  a  cautioni  in  good  faith. 

Xautionjnt'^ded  for  good    ^  ^^^  "^^^^^  against  another,  provided  that  such 

ofparsonlo  whom conviyed    caution  be  intended  for  the  good  of  the  perscm  to 

*or  for  public  good.    ^  whom  it  is  conveyed,  or  of  some  person  in  whom 

tlftU  person  is  interesfed,  or  for  the  public  good. 

Ca!>b  of  defamation  in  which  the  complainant  admitted  all  the  more  serious  charges 
on  which  he  based  his  complaint.  Conviction  and  sentence  quashed,  as  the  ^ist  of  the 
offence  ^iff^  that  thecharge  was  not  mad<%  in  ^rw^  f^'f^^^  was  entirely  lost  sight  of.  Com- 
pensation is  4iot  awardable  in  such  cases. — Assuruddeb  Khan  tr.  Baloo  Khan,  i.  W.  R. 
6.    [Kemp  and  Glover,  JJ.    Aug.  17,  1864.] 

A  siMPte  assertion  (nowhere  disproved)  regarding  the  way  in  which  a  sarishtadar  had 
issued  parwanas  in  an  arbitration-suit  does  not  amount  to  defamation. — Qubrn  tr.  Hem 
Chunder  MooKfeRjKE,  I  W.  R,  24.    [Kemp  and  Glover,  JJ.    Nov.  i8,  1864  ] 

A  WROTB  to3.  informing  him  that  he  (B)  was  no  gentleman.  A  question  arose  as 
to  the  remedy  which  B  had  against  A.  A  charge  of  defamation  would  not  lie  under  this  \ 
section,  because,  under  the  fourth  explanation,  no  imputation  is  said  to  harm  a  person's  I 
reputation,  unless  that  imputation,  directly  or  indirectly,  lowers  the  character  or  credit  of 
that  person ;  and  it  could  not  be  held  that  the  mere  writing  of  a  letter  to  a  persQItlowers 
his  character  or  credit  in  the  esihnationj^fjiijtfrs.  B's  only  remedy  tKeii  was  under  s.  504, 
anTwKetHer  AVbylhTttTirtTng  B  fhaflie  was  no  gentleman,  intended  or  knew  it  to  be  likely 
that  the  provocation  would  cause  him  to  break  the  public  peace,  was  a  question  of  fact 
to  be  detev^ined  by  the  Magistrate  who  tried  the  case. — Book  Circular  VIII.,  Criminal 
Side^F^.  3i  4865,  Jud.  Com.,  Oudh,  Currie's  Penal  Code,  p.  406. 

A*FALSB  accusation  not  made  in  good  faith  renders  the  party  making  it  liable  to  be 
charged  with  defamation.  The  fact  that  the  complainant  is  a  man  of  low  caste  will  not 
debar  him  frdm  prosecuting  for  defamation  on  his  being  falsely  charged  with  theft.— 
QuEBN  V,  NoBUV  OoMB,  2  W.  R.  35.     [Trevor  and  Loch,  JJ.     Feb.  17,  1865.] 

The  Peqa!  CnAt»^  ma]ces  no  distinction  bet^yeofijvritten.apd  sj»pken  defamatioxL-r- 
Queen  «.  Mohunt  Pursoram  Doss,  2  W."R.  36.    [Kemp  and  Glover,  J  J.  FeB.'22,  1865.] 

A  person  using  defamatory  expressions  for  the  protection  of  his  son's  interests  is  not 
privileged  unless  the  imputation  is  made  in  good  faith,  t.  ^.,  with  due  care  and  attention.^ 
Queen  v.  Pursoram  Doss,  3  W.  R.  45.    [Kemp  and  Glover,  J  J.    July  12,  1865.] 

Act  XVI H.  of  1862  refers  only  to  the  High  Court  in  itsOriginal  Criminal  Jurisdic- 
tion, and  is  not  applicable  to  Mofussil  Courts.  S.  27  of  that  Act  requires  proof  of  the 
existence  of  the  circumstances  relied  on  as  a  defence  before  good  faith  can  be  presumed 
in  urease  of  defamation.  The  onus  of  proving  yood  faith,  js  on  the  oerson  making  the 
imputation,  fitfore  such  person  can  claim  the  benefit  of  excep.  9,  s.  499  of  the  Fenal 
Ltfoe,  hcLmu^  show  that  he  has  exercised  due  care  and  caution .^-Sbaly  v.  Ramnarain 
BosB,  4  W.  R.  22.    [Glover,  J.  Nov.  8,  1865.] 

In  a  case  of  defamation,  proof  of  despatch  by  post,  to  a  certain  district,  of  the  paper 
containing  SLi^defamatory  matter,  is  tantamount  to  proof  of  oublication  thereof  in  thedis- 
tfict.— -Queen  c.  Kalli  Doss  Mitter,  5  W.  R.  44.  [Campbell  and  Glover,  JJ.  Mar. 
3.  «8^.]  ,  • 

The  accused,  an  inspector  of  police^was  sent  to  inquire  if  it  was  true  that  one  Bro* 
jonathVas  a  l^^der  of  dacoits.  He  reported  that  it  was  false,  and  that  the  baniyas  of 
the  village  were  trying  to  get  him  punished  from  an  ill-feeling.  He  added,  "  I  learnt 
'from  private  inquiriesjthat  there  is  scarcely  a  woman  in  the  hot^es  of  the  baniyas  who 
has  not  passed  a  night  or  two  with  the  defendant  Brojonath."  Commitment  of  the  accused 
for  trial  for  defamation  under  s.  499  supported  under  the  circumstances  of  the  case.  Held 
that,  as  the  report  was  made  by  the  police-officer  in  the  execution  of  his  duty,  and  con- 
tained imputations  whic^  did  not  appear  to  be  made  recklessly  or  unjustifiably,  the  ftport 
did  not  amount  to  defamation,  butVas  covered  by  tife  9th  exception  to  s.  499  of  the  Penal 
Cod«f.— /it  r»  Rajnarain  Sen,  14  W.  R.  22;  6  B.  L.  R.,  Ap.,  43.    [Phear  and  Mitter,  JJ. 
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The  act  of  filing  in  Court  a  petition,  contaiting  imputations,  concerniog  a  persoa 
calculated  to  harm  his  reputation,  with  the  intention  that  it  should  fajf  read  by  other  pei>* 
sons,  amdints  to  making  or  publishing  the  imputations  within  the  meacing  of  s.  499  o^ 
the  Penal  Code.  The  criminal  law  of  this  country  with  regard  to  defama%ion  depends  on 
the  construction  of  s.  499  of  the  Penal  Code,  and  not  on  what  n^y  be  the  English  law  oa 
the  same  subject. — Green  (Dr.  J.A.)  v.  Delanney  (J.P.),  14  W.  R.  27.  [Phear  and  Jack- 
spn^ JJ.    Aug.  3,  1873  ]  ^ 

A  PLEADER  or  mukhtar.  relying  upon  the  statements  of  his^cli^t,  and  in  good  faitW 
intro^uSTng^  into  a  pleading  a  defamatory  averment,  will  be  protected  f rom  Jiabilicy  ^ 
defamation  by  the  9th  exception  to  s.  500  of  ine  fenal  Code ;  but  the  case  is  otherwise  if 
the  pleading  be  prepared  by  a  person  who  has  no  such  employment,  and  does  nt»t  act  in 
good  faith. — Queen  v.  Chrestien,  2  N.-W.  P.  473.    [Turner,  J.    Dec.    46,  1870.] 

Where  a  person,  while  a  defendant  in  a  criminal  case,  used  c^ain  defasiatory  ex- 
pressions, without  due  care  and  atteirtion,  against  the  prosecutor,  it  was  Held  th«.t  such 
•  •  person  was  liable  to  a  charge  of  defamation. — 5  Rev.,  Jud.,  and  Pol.  Jour.  42.         * 

A  letter  written  by  a  Brahman  to  the  Brahman  community  of  the  n^ghbourhood. 
with  a  view  to  obtain  their  decision  on  a  matter  affecting  his  own  religk>us  interests  and 
that  of  the  Brahman  community,  if  written  in  good  faith,  falls  within  exceps.  8  and  10 
of  s.  499  of  the  Penal  Code. — Reg.  v.  Kashinath  Bachaji  Bagul,  8  Bom  H.C.  R.  168. 
«.  £Melvill  and  Kemball,  J  J.    Aug.  31,  1871.] 

*'  \^   "  The  gumashta  of  a  guru  or  priest  was  convicted  of  defamation  for  having  published 

an  order  of  his  master  excommunicating  the  complainant  from  his  caste.     The  letter 
publishing  the  excommunication  was  a  statement  that  complainant  disobeyed  some  one, 
.  and  treated  him  with  disrespect.     Held  that  the  letter  contained  no  expressions  defama- 

■J^^^^yt*  I    ^^'y  ^€t-*««     If  ^he  p^son  so  treated  was  in  a  position  entitling  him  to  demand  submis- 

™  *    sion,  and  to  make  non-submission  an  offence,  then  that  position  would  render^the  com- 

munication privileged,  and,  if  not,  then  the  mere  statement  that  the  comf^ainant  did 
not  obey  one  whom  he  was  not  bound  to  obey  was  not  a  defamatory  imptH^tiov.-U'Rcf., 
Dec.  20,  1871,  6  Mad.  H.  C.  U.,  Ap.,  46.  * 

In  framing  a  charge  of  defamation  it  is  not  necessary  to  negative  the  ejtceptioos  con- 
tained in  s.  499  of  the  Penal  Code.  It  is  not  an  error  in  law  for  a  Jui^e  to  require  a  per- 
son accused  of  defamation  to  prove  the  several  distinct  imputations  contSined  in  a  libel- 
lous article  published  by  him,  with  the  same  strictness  with  which  ne  would  be  required  to 
grove  them  if  he  were  the  defendant  in  a  civil  action.  The  High  Court,  as  a  Court  of 
Revision,  cannot  interfere  with  the  findings  of  the  Lower  Appellate  Court  on  questions  as 
to  the  truth  of  the  allegations  contained  in  a  libel  or  the  bona  fides  of  the  accused, 
but  upon  such  questions  are  bound  by  the  findings  of  the  lower  Court. — Reg.  v.  Kiuabhai 
Parbhudas,  9  Bom.  H.  C.  R.  451.     |_Lloyd  and  Kemball,  JJ.     Dec.  5,  1872.] 

To  sustain  a  charge  of  defamation  it  is  not  necessary  to  prove  that  the  complainant 
actually  suffered,  directly  or  indirectly,  from  the  scandalous  imputation  alleged ;  it  is  suf- 
ficient to  show  that  the  accused  intended  or  knew  or  had  reason  to  believe  that  the  impu- 
tation made  by  him  would  harm  the  reputation  of  the  complainant. — Queen  v,  ThaRur 
Doss,  6  N.-W.  P.  85.     [Turner,  J.     Feb.  2,  1874.]  ^      ^  , 

r  •  Accused,  a  petition-writer,  wrote  for  presentation  to  the  Commissioner's  Court  a 

^-^  memorandum  of  appeal  in  which  he  alleged  that  the  order  appealed  from  was  based  on 
'^conjectural  grounds,"  and  that  a  certain  statement  made  in  the  order  was  **  vttfrly  false." 
The  Commissioner  airected  the  Deputy  Commissioner  to  pass  a  proper  ordef  in  the  mat* 
ter,  whereupon  the  Deputy  Commissioner  treated  the  case  as  one  under  s.  500,  andafter 
inquiry  convicted  accused.  Held  that  the  conviction  was  illegal,  no  complaint  paving  been 
made  to  the  Deputy  Commissioner  within  the  n^eaning  of  s.  142  of  the  Criminal  Procedure 
Code  (corresponding  with  ss.  191, 198,  Act  X.  of  1882). — Nabi  Shah  v.  Cr<^n,  Panj.  Rec., 
No.  15  of  1878.  « 

The  accused  persoiff  an  editor  of  a  newspaper,  published  an  article  in  which  the*(bl- 
lowing  passage,  admittedly  referring  to  the  complainant,  occurred  :  *'  Has  his  (the  com- 
plainant's) character  been  inquired  into  ?  Does  no  one  remember  that  this  very  man  was 
sentry  the  Subordinate  Judge  of  Sholapur  to  be  prosecuted  ?  Are  not  the  proceedings 
instituted  by  the  Subordmate  Judge  td  be  found  on  the  Vecord  ?^  The  Magistrate  found 
that  it  was  literally  true  that  the  complainant  had  been  sent  to  be  pr«secute«^,  but  t^t  it 
avas  also  true  that  the  prosecution  had,  to  the  accused's  knowledge,  been  ordered  to  J>e 
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I'ttliclrawn  Ify  the  ^strict  Judge.  MM  that,  although  the  statement  contained  only  the 
nth,  k  was  inronn|>lete  and  misleading;  and  that,  as  the  accused  was  well  aware  tjiat 
le  prosecution  velerred  to  had  been  withdrawn,  and  did  not  injuriously  affect  the  com-  ^ 

binaat^s  character,  he  could  not  plead  that  the  imputation  made  by  him  on  the  com- 
aioant's  character  was  ^ade  in  good  faith  or  for  the  public  good.-^lMPBRATRix  v.  Kakdb 
l),  I.  L.  R ,  4  Bom.  298.     [Melvill  and  Pinhey,  JJ.     Feb.  12,  1880.] 

M,  A  medical  man,  4nd  editor  of  a  medical  journal  published  monthly,  said  in  Such 
amal  of  an  advertiiieni^nt  published  by  H,  another  medical  man,  in  which  H  solicited 

X*^      blic  4o  subscribe  ft>  a  hospital  of  which  he  was  the  surgeon  in  charge,  stating  the 
r  of  successful  operations  which  had  been  performed :  "  The  adveniser  is  certainly 
entitled  to  be  congratulated  on  this  marvellous  success;  but  it  is  hardly  consistent  with  * 

th*  feelings  aiAl  usages  of  the  medical  profession  to  herald  them  forth  in  this  fashion,  yrwd^ki-mm 
We  are  nQ^^urpriscS  to  find  that  the  line  he  has  elected  to  adopt  has  not  met  with  the 
approval  of  his  brother  officer  serving  in  the  same  province  and  we  have  no  hesitation 
in  prcAouncing  his  proceedings  in  this  matter  unprofessional."  Held  tha^,  inasmuch  as 
sAxch  advertii|^ment  had  the  effect  of  making  such  hospital  a  "  public  ouestion,"  and  of 
sabmitting  it  to  the  *  judgment  of  the  public."  and  M  had  expressea  himself  in  good 
faith,  M  wa%witlfln  the  third  and  sixth  exceptions,  respectively,  to  s.  499  of  the  Penal 
Code.  Held  also  that  M  came  within  the  ninth  exception  to  that  section.  The  sending 
of  a  newspaper  containing  defamatory  matter  by  post  from  Calcutta,  where  it  is  pub- 
Hsbed,  addressed  to  a  subscriber  at  Allahabad,  is  a  publication  of  such  defamatory  mat. 
ter  at  Allahabad.  The  publisher  of  a  newspaper  is  responsible  for  defamatory  matter 
pablisbed  in  such  paper,  whether  he  knows  the  contents  of  such  paper  or  not. — Empress 
V.  McLbod,  I.  L.  R.,  3  All.  342.     f"Stua-t,  C.J.     Dec.  7,  iSSo  ] 

Where  t^je  Magistrate  convicted  accused,  a  police-officer,  on  a  charge  of  defamation,   ^'  " 
on  account  of  a  statement  made  by  him  in  a  report  to  his  superior  officer,  which  state-    ^ 
ment  he  h^  elicited  from  a  third  party  in  the  course  of  a  police-inquiry,  the  Chief  Court, 
0/1  the  revision  side,  set  aside  the  conviction  and  sentence  as  unsustainable,  holding  that 
the  a^c^Hed  Was  merely  acting  in  the  discharge  of  his  duty,  and  that  the  report  was  clear- 
ly privileged. — Empress  v.  Sher  Singh,  Panj.  Rec.,  No.  23  of  1880. 

C  WAS  pot  out  of  caste  by  a  panchayat  of  his  caste-fellows,  on  the  ground  that  there 
was  an  improper  intimacy  between  him  and  a  woman  of  his  caste.  Certain  persons, 
members  of  such  pan^ayat,  circulated  a  letter  to  the  members  of  their  caste  generally,  in 
which,  stating  that  C  and  such  woman  had  been  put  out  of  caste,  and  the  reason  for  the 
same,  and  requesting  the  members  of  the  caste  not  to  receive  them  into  their  houses,  or  to 
eat  with  them,  they  made  certain  statements  applying  equally  to  C  or  such  woman. 
Such  statements  were  defamatory  within  the  meaning  of  s.  499  of  the  Penal  Code.  Held 
that,  if  such  persons  were  careless  enough  to  use  language  which  was  applicable  to  C,  they 
did  so  at  their  peril,  and  they  could  not  escape  the  responsibility  of  having  defamed  C  by 
siyin^  that  they  intended  such  language  to  apply* to  suchVoman.  /f^/</ also,  on  the 
question  whether  such  persons  had  acted  in  good  faith,  that,  looking  to  the  character  of 
sucy  letter,  the  circumstances  under  which  it  was  written,  and  to  the  fact  that  C  had  been 
put  out  of  caste,  for  the  reason  alleged,  had  such  persons  contented  themselves  with  an- 
nouncing the  determination  of  the  panchayat.  and  the  grounds  upon  which  such  determina- 
tion wasl>as^,  they  would  have  been  protected  ;  but,  inasmuch  as  they  did  not  so  content 
themselves,  but  went  farther,  and  made  false  and  uncalled-for  statements  regarding  C,  they ' 
had  rightly  been  held  not  to  have  acted  in  good  faith. — Empress  v.  Ram.\nand,  I.  L.  R., 
;j^All.  6641  .^[Straight,  J.     Mar.  28,  i88i.] 

LHE  law  of  defamation  which  should  be  applied  in  suits  in  India  for  defamation  is 
id  down  in  the  Indian  Penal  Code,  a^d  not  the  English  law  of  libel  and  blander. 
Held  tjierefore,  that  defamatory  statements  are  not  privileged  merely  because  they  are 
used  in  a  petition  preferred  in  a  judicial  proceeding.  It  is  not  essential  that  before  a  per- 
.son  can  be  held  entitle^  to  the  privilege  of  having  made  a  statement  in  good  faith  for  the 
pr;4ection  of  his  intcRests.  he  should  establish  that  every  word  he  ha^  spoken  or  written  • 

is  literally  true.  If,  having  regard  to  facts  and  circumstances  within  his  knowledire,  he 
might,  as  an  ordinarily  reasonable  and  prudent  man,  have  drawn  the  conclusions  which  he 
has  expressed  in  defamatory  language  for  the  protection  of  his  own  interests,  he  may  fair- 
ly be  held  to  have  made  put  his  good  faith.^ABDOOL  Hakim  v.  Tej  Cha.nder  Muvarji, 
1.  L.  R.,  3  All.  815.    [Straight  and  Tyrrell,  JJ.     Nfty  20,  i83i.] 

N  having  attended  a  Hindu  widow  marriage  (legalized  by  Act  XV.  of  1856),  S, 
hi^  gura  or  spiritual  superior,  published  a  notice  declaring  N  to  be  an  outcaste,  and 
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forbidding  the  disciples  of  S  and  the  public  of  tie  town  in  which  h^  lived  to  assodate 
with  N,  until  he  submitted  to  the  prescribed  penance,  and  obtained  %  certificate  of  pari- 
fication  frAn  S.  S  also  sent  by  post  a  registered  post-card  of  similar  piK-port  to  N.  lo 
consequence  of  the  interdict  of  S,  N  was  prevented  from  performing  vowf^in  the  temple, 
lost  the  society  of  his  relatives,  and  was  otherwise  damnified.  N^harged  S  with  criannal 
intimidation,  intimidation  by  attempt  to  induce  a  belief  that  by  an  act  of  the  ofFender  the 
person  intimidated  will  become  an  object  of  divine  displeasure.^^and  defamation.  Jield 
that  the  first  two  charges  were  unfounded,  but  that  S,  by  communicating  the  sentence  of* 
excommunication  by  a  registered  post-card  to  N,  was  guilty  o^defamation. — Qurb!^. 
Sankara,  I.  L.  R.,  6  Mad.  381.    [Turner,  C.J  ,  and  Muttusami  Ayyar,  J.   ApriT  20,  1883.] 

Where  a  person,  called  upon  by  a  panchayat,  convened  by  the  compIainaiit*s  rela- 
tives, to  explain  why  he  had  made  a  defamatory  remark  concerning  the  comf>lainant»  made 
a  statement  by  way  of  explanation,  held  that,  such  statement  being  prWileged,  1  ^nvictbo 
for  defamation  for  making  such  statement  was  illegal. — In  re  Govi.ndappa,  I.  U  (L,  7 
Mad.  36.     [Turner,  C.J.     May  7,  1883.]  • 

Held,  on  the  evidence  in  this  case,  in  which  the  question  wa%whethei^a  person  ac- 
cused of  defamation  was  protected  by  the  eighth  exception  to  s.  499  of^the  Penal  Code, 
that  the  accused  had  failed  to  establish  that  he  acted  in  good  faith.  Ahul  Ifakim  v.  Tej 
Chundra  Mukarji  (I.  L.  R.,  3  All.  817)  referred  to.  Where  the  accused  in  a  case  of 
defamation  intends  to  bring  evidence  to  prove  the  truth  of  the  defamatory  matter,  his 
advocate  should  cross-examine  the  complainant  upon  every  matter  upon  which  evidence 
is  intended  to  be  brought.  If  he  does  not  do  so,  it  is  a  subject  of  serious  consideration 
whether  he  should  subsequently  be  allowed  to  tender  proof  of  the  material  incident  of 
which  he  has  not  cross-examined  upon. — Empress  v.  Dhum  Singh,  I.  L.  R.,  6  All.  320. 
[Straight,  J.     Feb.  15,  1884] 

Held  by  the  Full  Bench  (Duthoit,  !.,  dissenting)  that  the  action  of  a  parson  who 
sent  to  a  public  officer  by  post,  in  a  closed  cover,  a  notice  under  s.  424  of  the  CTivil  Pro- 
cedure  Code,  containing  imputations  on  the  character  of  the  recipient,  but  irhicl%w^  not 
communicated  by  the  accused  to  any  third  person,  was  not  such  a  making  or  puMishing 
of  the  matter  complained  of  as  to  constitute  an  offence  within  the  terms  of  s.  499  of  the 
Penal  Code.— Queen-Emprbss  v.  Taki  Husain,  I.  L.  R.,  7  All.  205.  [Pethoram,  C.J.,  and 
Oldfield,  Brodhurst,  Mahmood,  and  Duthoit,  JJ.    Dec.  6,  1884.]  %    . 

In  a  prosecution  for  defamation  under  s.  500  of  the  Penal  Cod?,  the  alleged  libel  ac- 
cused the  complainant,  who  was  a  judicial  officer,  of  (i)  having,  upon  a  particular  occasion, 
used  abusive  language  to  certain  respectable  native  litigants  appearing  before  him  in  Court* 
and  (ii)  having,  upon  other  occasions  not  specified,  treated  other  respectable  natives  (not 
named)  "  in  a  similar  manner."  This  latter  accusation  was  contained  in  a  postscript 
The  complaint  filed  by  the  complainant  in  the  Court  of  the  committing  Magistrate,  and 
the  charge-sheet  in  which  tiie  Magistrate  committed  the  defendant  for  trial,  covered  the 
whole  of  the  document  complained  of,  except  the  postscript.  At  the  trial  of  the  case  the 
defendant  pleaded  not  guilty,  and  also  relied  on  the  first,  eighth,  and  ninth  exceptionsip  s. 
499  of  the  Penal  Code.  The  prosecution  gave  evidence  to  prove  that,  in  making^he 
charges  contained  in  the  alleged  libel,  the  defendant  was  actuated  by  exprees  malice  to- 
ward the  complainant.  Hnd^  with  reference  to  the  terms  of  s.  499  of  the^Penal  Codfc, 
.  that  evidence  of  particular  instances  of  abusive  language  applied  by  the  complainant 
upon  former  occasions  to  natives  appearing  in  his  Court  was  admissible,  first,  as  relating 
to  the  question  what  was  the  reputation  which  the  defendant  was  said  tohave^n^ur^,and 
secondly,  because  it  must  be  gathered  from  the  document  complained  oVas  a  whok* 
whether  it  showed  a  malicious  intention  or  not. — Laidman  v.  Hbarsey,  1.  L.  R.,  71  All. 
906.     [Petheram,C.J.     July  21,  1885.]  •  c 

Where  a  Judge  was  charged  with  using  (fefamatory  language  to  a  witness  flaring 
the  trial  of  a  suit,  held  that,  under  s.  197  of  the  Code  of  Criminal  Procedure,  the  com- 
plaint could  not  be  entertained  by  a  Magistrate  without  sanction.— 47«  t^Golam  Muham- 
mad Sharif-ud-daulah,«I.  L.  R.,  9  Mad.  439.     [Parker,  J.    Jan.  8,  1886.]  -  ** 

On  the  prosecution  of  the  editor  of  a  newspaper  for  defamation  under  s.  500  of  the 
Penal  Code  by  publishing  a  libel  in  his  paper,  an  attested  copy  of  a  declaration  made  by 
the  editor  under  s.  5  of  Act  XXV.  of  ^7,  to  the  effectjthat  he  vas  the  printer  and  pub- 
lisher of  the  newspaper,  was  produced  in  evidence  by  the  complainant.  The  editor  having 
been  convicted  by  the  Magistrate,  the  Sessions  Court  on  appeal  quashed  the  conviction 
dm  the  ground  there  was  no  evidence  that  the  editor  was  the  writer  of  thejibel  tfr 
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permitted  ^s  publication.  Held  thatf  in  the  absence  of  proof  to  the)  contrary,  the  de- 
claration was  pfiwn^-f<ncie  proof  of  publication  by  the  editor.  Held  also  that^t  would  be 
a  sufficient  answer  to  the  charcfe  if  the  editor  proved  that  the  libel  was  published  in  his 
absence  and  i^thout  bis  knowledge,  and  that  he  had  in  good  faith  entrusted  the  tempora- 
ry management  of  the  newspaper  during  his  absence  to  a  competent  person. — Ramasami 
t.  LoKANADA,  I.  L.  R.,9  Mad.  387.  [Collins,  C.J.,  |and  Muttusami  Ayyar,  J.  April  12, 
^1884]  •  • 

An  advocate  intlndja  cannot  be  proceeded  against  civilly  or  criminally  for  words  ut-    i 
tfted  in  his  office  as  aovocate.— Sullivan  v.  Norton,  I.  L.  R.,  10  Mad.  28.    [Collins, 
C.J.,  and  Kernan,  Muttusami  Ayyar,  Brandt,  and  Parker,  JJ.     Sep.  24,  1886.] 

Expu  4  •f  s.  499  of  the  Penal  Code  does  not  apply  where  the  words  used  and  form- 
ing the  ba^s  of  cha^e  are  per  se  defamatory ;  though,  when  the  meaning  of  words  spoken 
or  writteR  is  doubtful,  and  evidence  is  necessary  to  determine  the  effect  of  such  words, 
and  ^ether  they  are  calculated  to  harm  a  particular  person's  reputation,  it  is  possible 
that  the  principle  enunciated  in  the  explanation  might  and  would  with  propriety  be  ap- 
plied.— Q^^i^'^^^**^^^  ^'  McCarthy,  I.  L.  R.,  9  All.  420.  [Straight  and  Tyrrell,  JJ. 
Feb.  7,  i8§y.]    • 

A  COMPLAINT  was  filed,  under  s.  499  of  the  Penal  Code,  against  the  proprietors, 
editor,  and  printer  of  a  newspaper  for  publishing  matter  alleged  to  be  defamatory.  The 
Magistrate,  before  whom  the  complaint  was  lodged,  found  that  the  publication  com- 
plained of  was  a  mere  reproduction  or  republication  of  what  had  been  previously  printed 
and  published  in  another  newspaper.  He  was,  therefore,  of  opinion  that,  unless  and  until 
criminal  proceedings  bad  been  taken  in  respect  of  the  earlier  publication,  a  charge  of 
defamation  could  not  properly  be  brought  with  regard  to  the  later  publication.  He,  . 
therefore,  dismissed  the  complaint  under  s.  203  of  the  Code  of  .Criminal  Procedure  (Act  • 
X.  of  1882).  Held  that  the  order  of  dismissal  was  improper.  The  Penal  Code  (s.  499) 
makes  no'^xception  in  favour  of  a  second  or  third  publication  as  compared  with  a  first. 
If  th«  c^mp^nt  is  properly  laid  in  respect  of  a  publication  which  is  primd  facie  defama- 
tory, uie  Magistrate  is  bound  to  take  cognizance  of  the  complaint,  and  deal  with  it 
according  to  law. — In  re  Howard,  I.  L.  R.,  12  Bom.  167.  [West  and  Birdwood,  J  J. 
Aug.  25,  188/.]    ^ 

When  a  married^  woman  is  defamed  by  the  imputation  of  unchastity,  her  husband  is 
a  person  aggrieved,  upon  whose  complaint  the  Magistrate  may  take  cognizance  of  a  com- 
plaint under  the  Criminal  Procedure  Code,  s.  198.--CHELLAM  Naidu  v.  Ramasami,  1.  L. 
•R.,  14  Mad.  379.     [Muttusami  Ayyar  and  Wilkinson,  JJ.    Jan.  22,  Feb.  3,  1891.] 

The  editor  and  proprietor  of  a  newspaper,  who  prints  his  paper  containing  a  defa- 
matory article  in  one  city,  and  permits  copies  of  the  paper  to  be  sent  by  the  printer  to 
persons  in  another  city,  is  responsible,  in  the  absence  of  piyoof  to  the  contrary,  for  the 
publication  of  the  defamatory  article  in  that  city. — Quben-Emprbss  v.  Girjashankar 
Kashiram,  I.  L.  R.,  1$  Bom.  286.     [Birdwood  and  Parsons,  JJ.     Sep.  24,  1890.] 

V  In  order  to  substantiate  a  defence  under  the  ninth  exception  to  s.  499  of  the  Penal 
Code  (Act  Xl^V.  of  i860),  it  is  sufficient  to  show  that  the  imputation  was  made  in  good 
fasth,  an^  for^the  protection  of  the  interest  of  the  accused.  Any  one  in  the  transaction 
of  business  with  another  has  a  right  to  use  language  bond  fide  which  is  relevant  to  that" 
business,  and  which  a  due  regard  to  his  own  interest  makes  necessary,  even  if  it  should 
directly  or  by  its  consequences  be  injurious  or  painful  to  another.  The  complainant, 
♦Haji  Jusub'Pirbhoy,  and  his  partner  Baladina,  were  owners  of  the  steam-ship  "Tanjore." 
The  ship  was  mortgaged  to  the  Bank  of  Bengal  for  Rs.  50,000.  In  March  1890,  ^e  com- 
plainant desired  to  send  the  vessel  to  Jeddak  with  pilgrims  and  freight.  For  this  pur- 
pose, he  entered  into  an  agreement  with  <AIr.  Slater,  the  Agent  of  the  Bank,  to  pay  Rs. 
5,000  to  the  Bioik  as  a  condition  precedent  to  the  vessel  being  allowed  by  the  mortgagees 
.to  go  on  her  intended  yoyage.  The  sum  was  to  be  paid  out  of  the  freight  and  passage- 
m99ey  collected  by  th^  complainant.  On  the  9th  April  1890,  «n  which  day  the  vessel 
sailed,  the  complainant  promised  to  pay  the  sum  in  the  evening.  This  he  did  not  do. 
Thereupon  Mr.  Slater  wrote  to  the  complainant,  demanding  immediate  payment  of  the 
amount,  and  also  sent  for  him  five  or  six  times,  but  the  complainant  neither  called  a}  Mr. 
Slater's  office,  nor  made  the  payn^ent.  On  the  12U1  April  Mr.  Slater  wrote  to  the  com- 
plainant's partner  as  follows:  "  Haji  Jusub  Pirbhoy  (/.  ^,  the  complainant)  has  misap- 
propriated the  Rs.  '5,000  which  were  to  have  been  paid  to  the  Bank  for  allowing  the^ 
'  Tcanjore '  to  go  to  Jeddah,  and  is  keeping  out  of  the  way."      Immediately  after  the  receipt' 
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with  fine,  or  with  both. 

S  was  convicted  under  s.  500  of  the  P^al  Code  of  defaming^  S  by  majcing  a  cer- 

~         of  cnminal  juris- 


of  this  letter,  the  complainant  tendered  the  money ^o  the  Bank's  solictors.  Thereopon 
Mr.  Slater  «^ote  to  Baladina  on  the  13th  April,  withdrairing  the  state«ient  made  by  him 
about  the  complainant  in  his  letter  of  the  12th  April.  On  the  14th  April,  the  compbunaot 
filed  a  complaint  against  Mr.  Slater,  charging  him  with  defamation  in  his  letter  of  the  ladi 
April  1890.  Mr.  Slater  was  convicted  by  the  Magistrate  under  s  400  of  the  Penal  Code, 
and  sentenced  to  pay  a  fine  of  Rs.  200.  Held^  reversing  the  conviction  and  sentence,  that 
the  imputations  complained  of  were  made  in  good  faith,  and  fo%the  protection  olF^the 
interest  of  the  accused,  and,  therefore,  fell  under  the  ninth  exception  tcLS.  499  of  the  Penal 
Code. — Queen-Empress  v.  E.  M.  Slater,  I.  L.  R.,  15  Bom. 351.  8[Birdwood  ayd  Cand^ 
JJ.    Aug.  5,  1890.] 

500.  Whoever  defames  another  shall  be  punished  with  simple  imprison- 
Punishment   for  defama-     »nent  fcr  a  term  which  may  extend  to  lw<4  jears,  or 
^j  ~^'''  ^ — *"''  ' — '"" 

In  statement  when  under  cross-examination  as  a  witness  before  a  O^urt 
(liction.     //Wrf  that  the  conviction  was  bad.    The  statements  of  witnesses  are  frivijj 
if  false,  the  r^ipedy  is  l^y  indictm*^"^  fnr  p'"-j"«y   and  not  lor  detamafiAH —WaUiaka  «, 
^BSHA  i^HETTi,  I.  L.  R.,  II  Mad.  477.     [ColHns,  C.J.,  ana  bhephard,  J.    April  1 1  and  24, 
1888.] 

The  complainant,  a  Brahman,  who  had  been  put  out  of  caste^  was  re>admittedby  the 
executive  committee  of  the  caste  after  performing  expiatory  ceremonies.  This  re-admis- 
sion was  not  approved  of  by  the  accused,  who  formed  a  faction  of  the  caste ;  and  tbey, 

•  after  an  interval  of  six  months,  distributed  in  the  bazaar  to  all  classes  of  the  public  print- 

•  ed  papers,  in  which  the  complainant  was  described  as  a  "  doshi,"  or  sinner,  which  signi- 
fied that  he  was  a  person  unnt  to  be  associated  with.  The  accused  were  charg^with  the 
offence  of  defamation.  They  pleaded  privilege,  and  it  was  admitted  that  thjcy  nad  acteii 
without  malice.  Held  that  the  accused  had  not  acted  in  good  faith,  and  tn;ft  the^iTibli- 
ration  was  not,  under  the  circumstances,  privileged  and  protected  by  the  Penal  Code.  s. 
499,  excep.  10.  and  that  the  accused  were  accordingly  guilty  of  defamation.--THiAGARAVA 
V.  Krishnasami,  1.  L.  R.,  15  Mad.  214.  fColIins,  C.J.,  and  Parker,  j^  Feb.  3,  4,  and 
9.1892.]  ^  ^ 

A  PERSON  who  was  being  defended  by  counsel  on  a  criminal  charge  interfered  in  the 
examination  of  a  witness,  and  made  a  defamatory  statement  with  regard  to  his  chiracter^ 
He  was  now  charged  with  defamation,  and  convicted  in  the  Resident's  Court  at  Bangalore. 
On  an  appeal  to  the  High  Court,  preferred  more  than  sixty  days  after  the  conviction,  held 
(i)  that  the  appeal  should  be  admitted  ;  (2)  that  the  occasion  was  not  privileged,  and  the 
words  complained  of  were  uttered  maliciously,  and  the  conviction  was  right. — Hayes  v. 
Christian,  I.  L.  R.,  15  Mad.  414.      [Collins, C.J., and  Parker,  J.     Feb. 24,  Mar.  i,«892.] 

\^  A  WITNESS  cannot  be  prosecuted  for  defamation  in  respect  of  statements  madeby%im 

when  giving  evidence  in  a  judicial  proceeding. — Queen-Emprbss  v.  Babajj,  I.  L.  R^  17 
Bom.  127.     [Birdwood  and  Parsons,  JJ.     April  8,  1892  ]  ^  » 


t 


\y 


'^ 


A  statement  made  in  answer  to  a  question  put  by  a  police-officer  under  (hifiMMlik 
r''^fi(fatff  C^dlhAJ^'  *"  ^^^  course  of  investigation  made  by  him,  is  privtl^ea,  ana 
hi6hot  be  nnaae  tneToundation  of  a  charge  of  defamation  — Queen-Empres^^GoVINDa 
PiLLAi,  I.  L.  R.,  16  Mad.  235.    [Collins,  C.J.,  and  Handley,  J.     Sep.  i,  1892  ]  ** 

A  WITNESS  cannot  be  prosecuted  for  defamation  on  account  of  statements#nade  when 
giving  evidence  in  the  witnesj-box.— QuEEN-EifrpRESS  V.  Balkrishna  Vithal,  1.4-  ^^^ 
17  Bom.  573.     [Telangand  Fulton,  JJ.     Jan.  17,  1893.]  ^ 

i 

The  mere  sending  a  notice  to  a  person,  albeit  containing  matter  C»f  a  defamatory  natpfc, 

cannot  be  held  to  be  equivalent  to  making  or  publishing  an  imputation  ^'  intending  to  farm, 

or  knowing  or  having  reason  to  believe  that  it  will  harm,  the  reputation  of  the  person  to 

wfioijl^  it  is  addressed!"     Where  the  accused  sent  by  post^  not*^**tP*j*f  <^Q""P^^''^-''t;c<W' 

I  Vi  '^•'**"S  certain  false  imputations,  and  the  complainant  ^ereupos  prosecuted  the  accowd 

^^  on  a -charge  of  defamation  under  s.  500  of  the  Penal  Code,  held  that  the  accused  w^  not 

guilty  of  defamation. — Queen-Empress  t.  Sad.\shiv  Atmaram,  1.  t.  R.,  1^  BofD.to5. 

t  [Candy  and  Fulton,  J  J.     Mar.  i,  1893.]  • 
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CoAP.^Xn.]  CRIMINAL  INTIMIDATION,  &c,  [Secs.  501-503.  ^        •    •' 

•  • 

SO]p.  Wh<^ver  prints  or*  eUgraves  any  matter,  knowing  or  having  good  o.  ofSes.,       • 
Prindiig  or  engraving  mat-    reason  to  believe  that  such  matter  is  dctgrnatoiy  of  ^'«sy  Maip, 
tcr  known  to  bj defamatory,     any  person,  shall  be  punished  with  simple  imprison-  Ja^*^*      '**^ 
raent  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both.         Unrog. 

502.  Whoever  sells  or  offers  for  sale  any  printed  or  engraved  subsj^nce  Bailable.* 
•    Sale  of  printed  or  engraved    containing  defamatory  matter,  knowing  that  it  con-  ^^^^' 
s-j^t^ncc  conuining  flef^na-    tains  such  matter,  shall  be  punished  with  simple  im-     {yitio. 
t*y  matteA  prisonment  for  a  term  which  may  extend  to  two  yeari, 

or  with  fine,  or  with  both. 


St 


;;:r^J^[g 

i^ljrAl^^^  tRWiiNAL  Intimidation,  Insult,  and  Annoyance.  /  Q^^  / 

^^^OS?  Whoever  threatens  another  with  any  ijiiury.to  his  person,  reputation*  ( . ^  ^ — 

C  •    If    dMi               or  property,  or  to  the  peRofi  or  repuiiiion  of  any  one — 7i<rt  (^^^^^w^-v 
rnnmai  intimidation.            in  whom  that  personis interested,  with  intent  to  cause  c^\^v^  S.^^-*^ 
4lar^  to  that  person,  or  to  causcjhnt  prreon  Wr  flo  any  act  which  he  is  not  le- 
gally bound  to  do,  or  to  omit  to  do  any  act  which  that  person  is  legally  entitled  ' 
to  do,  as  the  means  of  avoiding  the  execution  of  such  threat,  commiu  criminal 
intimidation.                                                                   ^^^  * 

Expianaiion, — A  threat  to  injure  the  reputation  of  any  deceased  person 
in  whom  thp  person  threatened  is  interested  is  within  this  section. 

Illustration. 

A,  for  the  piir^iose  of  inducing  B  to  desist  from  prosecuting  a  civil  suit,  threatens  «to 
burn  B's  house.     A  i*<  guilty  of  criminal  intimidation. 


.    Rulings. 

Where  the  accused  went  to  the  complainant,  the  brother  of  an  adult  woman,  and  told 
him  that  he  had  come  from  the  Sirkar,  and  would  get  him  six  months'  imprisonment  if  he 
(the  complainant)  did  not  let  his  sister  go,  it  was  held  that  these  words  did  not  constitute 
either  criminal  intimidation  within  the  meaning  of  s.' 503  of  tHe  Penal  Code  (there  having  \ 
been  yifa  threat  of  :^n  injury  in  the  sense  of  the  Code),  or  any  other  offence  known  io  the 
law.  -Keg.  v.  Ivioraba  Bhaskarji,  9  Bom.  H.  C  K.  loi.     [Kemball  and  West,  J  J.    July 

^  N  HAVING  attended  a  Hindu  widow-marriage  (legalized  bv  A6t  XV.  of  1856),  S,  his  '^ 
guru,  or  spiritual  superior,  published  a  notice  declaring  N  to  be  an  outcaste,  and  forbid- . 
ding  the  disciples  of  S,  and  the  public  of  the  town  in  which  N  lived,  to  associate  with  N 
until  he  submitted  to  the  prescribed  penance,  and  obtained  a  certificate  of  purification 
from  S.  S^lso  sent  by  post  a  registered  post-card  of  similar  purport  to  N.  In  conse- 
quence of  the  interdict  of  S,  N  was  prevented  from  performing  vows  in  the  ten^le,  lost 
the  society  of  his  relatives,  and  was  otherwise  damnified.  N  charged  S  with  criminal  in- 
timidation, intimidation  by  attempt  to  induce  a  belief  that  by  an  act  of  the  offender  the 
person  intimidrted  will  become  an  object  oi  divine  displeasure  and  defamation.  Held 
that  the  Brst  two  charges  were  unfounded,  but  that  S,  by  communicating  the  sentence  of  ^ 

excommunication  by  r,  registered  post -card  to  N,  wa<  gnilfry  r^f  jpfaij^^yop — Queen  v. 
SankAra,  I.  L.  R.,  6  Mad.  381.     [Turner,  C  J.,  and  Muttusami  Ayyar,  J.    April  20,  1883.] 

Where  the  exercise  of  ecclesiastical  jurisdiction  is  plainly  ultra  vires,  or  otherwise 
unsanctioned  by  the  ordinances  of  a  religious  society  ,  or  where  such  ordinances  covitro-  * 

Vert  the  general  law,  and  in  either  Case  consequence^?  result  which  the  criminal  law  was  in- 
tended to  restt'atn,  thr  Criminal  Courts  are  not  at  liberty  to  decline  jurisdiction.  A  Roman 
Catholic  complained  to  a  Magistrate  that  be  had  been  threatened  with  an  illegal  sentence^ 

• "  r   ^ox  1 

r  iv<iw-i    C^c*'^'^  ft**^  -tvii^M^   v»a^»Jr4,^^V   JOitDcJU    (i<K/u^*Jl      t»-*^V 
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«  of  excommunication,  and  had  been  ezcommunicatfti  by  the  ecclesiastical  authorities,  with 

^  a  vi^w  to  prevent  him  from  asserting  his  leeal  rights  in  defending  a  civi^uit  concemiog  the 

property  of  a  church.  Held  that,  under  the  circumstances,  the  proper  course  was  for  the 
Magistrate  to  have  postponed  the  trial  till  the  complainant  proved  in  a  Cifil  Court  the  il- 
legality of  the  action  of  the  ecclesiastical  authorities. — In  re  DeCJruz,  I.  L.R.,  8  Mad.  140. 
[Turner,  C.J.,  and  Brandt,  J.     Dec.  23,  1884.] 

The  accused  sent  a  fabricated  petition  to  the  Revenue  Commissioner,  S  D,  coiftain-« 
ing  a  threat  that,  if  a  certain  forest-officer  were  not  removec^el^where,  he  would  be 
killed.  The  accused  was  charged  with  the  offence  of  criminal  intimidation  nilder  &  ^ 
m  of  the  Penal  Code  (Act  XLV.  of  i85o).    The  Sessions  Judge  found  that  the  Qonmib* 

sioner  had  neither  official  nor  personal  interest  in  the  forest-officer.     He  therefore  ac* 
quitted  the  accused  of  the  offence   of  criminal  intimidation,  but  convicted^im  of  an  at- 
tempt to  commit  the  offence  punishable  under  s.  507,  and  sentenced^im  to  fftiv  months* 
.  simple  imprisonment.     Held,  reversing  the  conviction  and  sentence,  that,  sC&  the  person 

**  to  whom  the  petition  was  addressed  was  not  interested  in  the  person  threatened,  tffe  act 

intended  and  done  by  the  accused  did  not  amount  to  the  offence  of  criminal  Atimidation 
withrn  the  meaning  of  s.  503  of  the  Penal  Code.  Per  West,  J. :  "The  offence  of  crimi- 
nal intimidation,  as  defined,  seems  to  require  both  a  person  to  be  threatened  «nd  another 
in  whom  he  is  specially  interested.  Then  there  must  be  the  intent  to  cause  alarm  to  the 
former  by  a  threat  to  him  of  injury  to  the  latter.  The  intent  itself  n|jght  be  complete, 
»  though  it  could  not  be  effected.     But  the  existence  of  the  interest  seems  essential  to  the 

offence,  as  also  and  equally  to  the  attempt  at  the  offence,  since  otherwise  the  attempt  would 
be  to  do  something  not  constituting  an  offence."  Per  Birdwood,  J. :  "  No  criminal  lia- 
bility can  be  incurred,  under  the  Penal  Code,  by  an  attempt  to  do  an  act  which.  If  done, 
.  would  not  be  an  offeMMWiinst  the  Code.  In  the  present  case,  therefore,  if  the  accused 
»  was  not  guilty  of  committing  criminal  intimidation,  because  the  act  intended  and  done 
by  him  lacked  an  ingredient  of  that  offence,  he  could  not  be  guilty  of  an  attem^  at  that 
offence." — Quebn-Empress  v.  Mangesh  Jivaji,  I.  L.  R.,  11  Bom.  376.  [WesTand  Bird- 
wood,  JJ.     Feb.  ID,  1887.]  ••     •^^      • 

Any  Mag.  504.  Whoever intentjcmally  insults,  and  thereby  gives  provocation  io,$iSf 

Wa^S'nt  .Intentional  insult  with  in-    P^'^^'  intending  or  knowing  it  to  be  littly  that  wch 

BaitableV  ^<^"^  ^  provoke  a  breach  of  provocation  Will  cause  him  to  bre^  the  public  peace, 
Comp.  '         the  peace.  Or  to,5Qinmit  anj^  other.iifiejaggi;^  shall  be  punished 

with  imprisonment  of  eitheT^scription  Fofa  term  which  may  extend  to  twq^ 

years,  or  with  fine,  or  with  both. 

A  ABUSED  B  to  such  an  extent  as  to  reduce  B  to  a  state  of  abject  terror.  Held  that  A, 
having  given  to  B  such  provocation  1^  would,  under  ordinary  circumstances,  have  caused  a 
breach  of  the  peace,  was  guilty  of  an  offence  und<  r  s.  504  of  the  Penal  Code. — Quki^-Em- 
PRESS  V.  JoGAYYA,  I.  L.  R  ,  10  Mad.  353.     [Collins,  C.J.,  and  Parker,  J.    July  8,  1887.] 

% 
J"     Presy.  Mag.  50^.  Whoever  circulates  or  publishes  any  «totement,  rumour,  or  report, 

*     ^  inS^;i£'*'    Circulatin^se  report  with    which  he  knows  to  bfT  fal^with  intent  to  cause  ally 
3^  Uncoff.  '"*®"*  ***  ^^^^  mutiny  or  an    officer,  soldier,  OT  sailor,  in  the  army  or  navy  of  the 

l^(  Warrant.         offence  against  the  State,  &c.     Queen,  to  mutiny,  or  with  inteW,  to  cause  fearer 
^—   Not^ai*a^^«'    alarm  to  the  public,  and  thereby  to  induce  any  person  to  coh^nit%h  offen<^ 
•—   Not  comp.       against  the  State  or  against  the  public  tranquillity,  shall  be  pimhl^ed  with  hn- 
prisonment  of  either  desci;inti&n  for  a  term  which  may  extend  to  twia  jrears,  or 
with  fine,  or  with  both.      V^  *  ^  ^ 

•Ptesy.  Mag.  506.  Whoever  commits  the  offence  of  criminal  intimidation  shall  be  pun- 

or  Mag.  of  ist  Punishment  for  criminal*in-  ished*  with  impriscMiment  of  either  description -ffif  a 
Uncw.*^  timidation.  term  which  may  extend  to  two  years,  or  with  fine,  or 

WCarra'nt.  with^both ;  and  if  the  threat  be  to  cause  death  or  grievous  hurt,  or  to  cause  the 
Bailable.  I£  ^^^eat  be  to  cause  death    destruction  of  any  property  by  fire,  or  to  cause  an 

Comp.  or  grievous  hurt,  &c.  offence  punishable  with  death  or.transportatioa,  or 

•with  imprisonment  for  a  term  which  may  extend  to  seven  years,  or  to  impute 

[  504  ] 
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Chap.  Xkll.]  CRIMlS'AL  INTIMIDATIOi\\  &C.  [Sbc.  506.  • 

unchastity  to  a  ^man,  shall  be  punishedf  with  imprisonment  of  either  descrip-  fCt.  ft  Scs^ 
a  terra  y^ich  may  extend  to  seven  years,  or  with  fine,  or  witfl  both.*       ^^^jj^^* 

A  THREAT  to  commit  suicide  if  another  person  refuse  to  do  a  particular  act  i:s  not  "?*  *^****' 
'  criminal  intimidation,  unless  that  other  person  be  interested  in  the  person  makin^^  the  y^^fj^^ 
threat. — Nubi  Buksh  v.  Mussammat  Oomra,  Panj.  Rec.,  No.  109  of  1866.  ^         Bailable. 

An  accused,  wbo  tjjreatened  three  witnesses,  was  convicted  and  sentenced  to  four  ^^  comp. 
rNDnths'  imprisonment  Sr  the  threat  to  each  witness — in  all  to  one  year.     It  was  held  that, 
if  a  person  at  one  time  criminally  intimidates  three  different  persons,  and  each  of  those 
persons  brings  a  separate  charge  against  him,  the  accused  maybe  convicted  for  an  offence  * 

as  against  each  person,  and  be  punished  separately  for  each  offence.    The  facts  and  evi- 
dence in  yiis  case,  bowever,  were  considered  insufficient  to  support  the  sentence,  which  • 
was  reversed-as  extremely  harsh  and  unjust. — Reference  in  the  Case  of  Gtoolzar  Khan, 
9  W.hR.  30.     [Kemp  and  Jackson,  JJ.     Mar.  10,  1868.]                                                                          •,    • 

WHER^the  accused  went  to  the  complainant,  the  brother  of  an  adult  woman,  and 
told  him  that  hot  had  come  from  the  Sarkar,  and  would  get  him  six  months'  imprison- 
ment if  he  *  he  complainant)  did  not  let  his  sister  go,  held  that  these  words  did  not  con. 
stitute  either  criminal  intimidation  w'thin  the  meaning  of  s.  503  of  the  Penal  Code  (there 
having  been  no  tl^feat  of  an  ini'ury_  in  the  sens^  f*^  >hfi  T"^*^)  or  any  other  offence  known  « 

to  the  law. — IIf.g.  v.  MdAsnk  Bhaskarji,  8  Bom.  H.  C.  R.  101.    [Kemball  and  West,  JJ.  • 

July  13,  1871.] 

An  intention  to  intimidate,  insult,  or  annoy  any  person  in  possession  of  a  house  does 
not  mean  to  insult  or  annoy  any  person  in  constructive,  but  in  actual,  possession  of  the 
premises. — Ishur  Chundbr  Kurmokar  v.  Seetul  Dass  Mitter,  17  W.  R.  47  ;  8  B.  L.  J 
R^  Ap.,^2.     [Couch,  C.J.,  and  Ainslie,  J.     April  6,  1872.] 

'  XittihiAtrf&^r^^  ^^  in  s.go^^  of  the  Penal  Code  must  be  a  threat  communicated,  or 
uttered  with  the  intention  of  lisj^einz  communicated,  to'tlie  person  threatened  for  The  pur- 
pose  of  inlkiencing  his  mind.  The  facts  of  the  case  are  fully  set  out  in  the  following  judg- 
mcnt  of  the  Oourt,  whIcFwas  delivered  by  Petheram,  C.  J. :  "  This  is  a  rule  which  has  been 
obtained  for  the  i^rpose  of  revising  a  conviction  of  three  men  for  an  offence  under  ss.  503 
and  506  of  the  India*  Penal  Code— that  is  to  say,  for  the  offence  of  having  threatened  the 
complainant  within  the  meaning  of  those  sections.  The  charge  is  a  charge  of  having  threat- 
ened him  on  the  38th  Aughran  1294,  and  in  support  of  that  charge,  two  witnesses  are  called, 
who  speak  to  what  took  place  on  that  occasion.  The  facts  of  the  case  up  to  that  point 
are  these :  that  the  complainant  had  purchased  a  rayati  tenure  within  the  limits  of  the  ac- 
cused's zemindari,  and  the  accused  disliked  his  being  there,  and  apparently,  from  what 
the  witnesses  say,  they  intimated  their  dislike  of  tha^  to  them^  Two  witnesses  say  that,  on 
that  <]^y,  they  were  at  the  house  of  the  accused,  when  a  piyada  of  theirs  came  and  told 
Ihem  that  the  complainant,  notwithstanding  what  they  had  done,  was  still  in  the  place,  and 
waf  still  taking  away  the  paddy  on  the  land,  upon  which  the  accused  said  that  they  would 
beat  him,  and  set  fire  to  his  house.  Assuming  that  to  be  true,  the  question  is,  whether  that 
v^a  threat  wilhin  the  meaning  of  the  section.  The  section  which  defines  the  offence  is 
s.  503,  aid  it*s  in  these  words :  '  Whoever  threatens  another  with  any  injury  to  his  person, 
reputation,  or  property,  or  to  the  person  or  reputation  of  any  one  in  whom  that  person  is  .^  ^^ 

interested,  with  intent  to  cause  alarm  to  that  person,  or  to  cause  that  person  to  do  any       ^J^fC^  •r}, 
^  which  tifat  person  is  legally  entitled  to  do,  as  the  means  of  avoiding  the  execution  of     -^  «•   ^ 
such,  threat,  commits  criminal  intimidation.'     It  is  clear  that  the  jjs^ftheoffence,  as  de-    y^O  ^'^A. 
fined* in  that  section,  is  the  effect  which  the  threat  is  intended  t^RJWTTIpJinSe'lnind  of  ^ 

the  person  threatened,  and  it  is  eaualTy  cjear  that,  before  it  can  have  any  effect  upon  his 
mind,  Yt  must  }?e  either  made  to  him  by  the  pers&n  threateulflg,  or  cotnmunjcaieil  to  htnr 
^in  some  way.  In  this  particular  case  there  is  no  suggestion  that  the  threat  was  made  to 
'the^person  threatened.'  All  that  happened  was  that,  in  the  presence  of  some  persons,  the 
accused  used  the  words  1  have  quoted  in  their  house.  In  one  sense  these  words  amount 
to  a  very  bad  threat ;  but  there  is  no  evidence  on  the  face  of  them,  and  there  is  no  other 
evidence,  that  they  intended  that  the  words  should  be  communicated  to  the  complainant 
for  the  purpose  of  influencing  his  mind.  It  seems  to  us  that  the  evidence  in  the  cas^alls 
far  short  of  establishing  the  offence  defined  by  thfs  section,  which  is,  in  our  opinion,  a 
thresft  comdiunicatsd,  or  uttered  with  the  intention  of  its  being  communicated,  to  the 
p^irson  threatened,  for  the  purpose  of  influencing  that  man's  mind.  In  this  case  there  iSj 
nothing  whatever  to  show  that  it  was  the  intention  of  the  accused  that  the  threat  should  • 
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be  communicated  to  the  complainant.  The  complainant  himself  was  dillcd,  and  he  does 
not  say  thai  he  ever  heard  this  particular  threat.  Though  he  spoke  ^f  §^threat  uttered 
on  some  other  occasion,  he  does  not  say  that  the  threat,  which  is  the  subject«of  thisctoge, 
was  ever  communicated  to  him,  or  that  he  ever  heard  it.  Under  these  circumstano^^ 
think  that  there  is  no  evidence  of  an  offence  having  b^n  commifce4  ondcr  this  aectfti, 
and  that  this  rule  must  be  made  absolute."— Gung a  Chumder  Sen  ».  GouR  CuuvoCR 
BaniIcya,  I.  L.  R.,  15  Cal.  671.     fPetheram,  C.J.,  and  TottenhamfJ.    July 4,  1888.]* 

*-""'o07.  Whoever  commits  the  offence  of  criminal  intimidation  by  In  anoiiy- 
Criminal  intimidation  by  an  nious  communication,  Or  having  taken  preca^^ 
anonymous  communication.  to  conceal  the  name  or  abode  01  the  person  nom 
whom  the  threat  comes,  shall  be  punished  with  imprisonnKnt  of  ^fVJber  de- 
scription for  a  term  which  may  extend  to  two  years,  in  addition  to  the  pw!^- 
ment  provided  for  the  offence  by  the  last  preceding  section.  * 

The  accused  sent  a  fabricated  petition  to  the  Revenue  Commissioner,  S.  D.,  contain- 
ing a  threat  that,  if  a  certain  forest-oflficer  were  not  removed  elsewhere,  he  would  be  kilted. 
The  accused  was  charged  with  the  offence  of  criminal  intimidation  under  s,  507  of  the 
Penal  Code  (Act  XLV.  of  i860).  The  Sessions  Judge  found  that  the  Commissioner  had 
neither  official  nor  personal  interest  in  the  forest-officer.  H*,  ther^ore,  acquitted  the«c- 
cused  of  the  offence  of  criminal  intimidation,  but  convicted  him  of  an  attempt  tocoaimit 
.  .'  (Ti^'L^^  the  offence  punishable  under  s.  507,  and  sentenced  him  to  four  nrionths'  simple  impnsoo- 
*^>*»     '  ment.     Held,  reversing  the  conviction  and  sentence,  that,  as  the  person  to  whom  the  peti- 

tion was  addressed  jsasnot  interested  in  the  person  ^rcatened^tjie  act  intendedl^nd 
*  doneJb^^the  accuse^^id  jjofamount  to  the  oltence^f  CEiflU25jj5y"U*^*'°"  witfifiithe 
mining  oT's'  503  of  the  PenarCode.  'iP^~Wesr  J. :  "  The  offence  of  criiillnaLmtiiiiida- 
tion,  as  defined,  seems  to  require  both  a  person  to  be  threatened  and  another  in  whoni 
he  is  specially  interested.  Then  there  must  be  the  intent  to  cause  alam4*>^li#|[ftmer 
by  a  threat  to  him  of  injury  to  the  latter.  The  intent  itself  might  be  complete,  thovgh 
it  could  not  be  effected.  But  the  existence  of  the  interest  seems  essential  t^  the  offence, 
as  also  and  equally  to  the  attempt  at  the  offence,  since  otherwise  f  he  a^empt  would  be  to 
do  something  not  constituting  an  offence."  Per  Birdwocd,  J. :  "No  criminal  liaWfity 
can  be  incurred,  under  the  Penal  Code,  by  an  attempt  to  do  an  act,  which,  if  done,  would 
not  be  an  offence  against  the  Code.  In  the  present  case,  therefore,  if  the  accused  was  not 
guilty  of  committing  criminal  intimidation,  because  the  act  intended  and  done  by  him* 
lacked  an  ingredient  of  that  offence,  he  could  not  be  guilty  of  an  attempt  at  that  offence.' 
— Queen-Empress  v.  Mangesh  Jivaji,  1.  L.  R.,  11  Bom.  376.  [West  and  Birdwocd,  Jj.l 
Feb.  10,  1887.] 


IC  dP 


f{w' 


Presy.  Mag. 
or  ^fag.  oftst 
ur  2nd  class, 
Uncog. 
Warrant. 
Bailable. 
Not  com  p. 


508.  Whoever  voluntarily  causes  or  attempts  to  cause  any  peraon  to  do 
Act  caused  by  inducing  a    anything  which  that  person  is  pot  legally  bounAto 

person  to  believe  that  he  will 
be  rendered  an  object  of  di* 
vine  displeasure. 


do,  or  omit  to  do  anything  which  he  ia  legally  en- 
titled to  do,  by  inducing  or  attempting^  to  Hnduft 
that  person  to  believe  that  he  or  any  person  in  whom 
he  is  interested  will  become  or  will  be  lendeied  by  some  act  of  the  offeoder 
an  object  of  divine  displeasure  if  he  does  not  do  the  thing  which  if^s  the  olb. 
ject  of  the  offender  to  cause  him  to  do,  or  if  he  does  the  thing  which  it  i&the 
object  frl  tne  onender  to  cause  him  to  omit,  shall  be  punished  with^mprison- 
ment  of  either  description  for  a  term  which  may  extend  to  one  vear,  of  with 
fine,  or  with  both. 

Illustrations.  • , 

{a.)  A  sits  dharna  at  Z's  door  with  the  intention  of  causing  it  to  be  believed  that  by 
so  sitting  he  renders  Z  an  object  of  divine  displeasure.  A  has  committed  the  offence 
defined  in  this  section. 

♦  •  * 

(^•)  A  threatens  Z  that,  unless  Z  performs  a  certain  act,  A  will  ^ill  one* of  A's\>wd 
children,  under  such  circumstances  that  the  killing  would  be  believed  to  render  Z  an  o^* 
j:ect  of  divine  displeasure.     A  has  committed  the  offence  defined  in  this  section.  • 
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Chap.  XXII.]  CRIMINAL  ■INTJ.\nDATION    &c.  [Secs.  509,  510.   • 

•  -.  •   *  »^  ••  m. 

»  Rtdtngs,  • 

N  HAVING  attended  a  Hindu  widow-marriage  (legalised  by  Act  XV.  of  A56),  S,  his 
gura,  or  spiritllial  superior,  published  a  notice  declaring  N  to  be  an  outcaste,  and  forbid- 
diii£  tbe  disciples  of  S^nd  the  public  of  the  town  in  which  N  lived  to  associate  with  N 
untS  he  submitted  to  tne  prescribed  penance,  and  obtained  a  certificate  of  purification 
frcm^S.  S  also  sent  bv  post  a  registered  post-card  of  similar  purport  to  N.  In  CQnse- 
.qoeace  erf  the  interdict  of  S,  N  was  prevented  from  performing  vows  in  the  temple,  lost 
t^  society  of  bis  rtlatSres,  and  was  otherwise  damnified.'  N  charged  S  with  criminal 
intimidation  by  attempt  to  induce  a  belief  that,  by  an  act  of  the  offender,  the  person  in- 
timid^Lted  will  become  an  object  of  divine  displeasure,  and  defamation.    Held  that  the  •  . 

first  two  charges  were  unfounded,  but  that  S,  by  communicating  the  sentence  of  excom- 
munication by  a  registered  post-card  to  N,  was  guilty  of  defamation. — Queen  v.  Sankaba,    '  . 
I.  L.  R.,  0  Mad.  381.     [Turner,  C.J.,  and  Muttusami  Ayyar,  J.     April  20,  1883.] 

WHERE  the  exercise  of  ecclesiastical  jurisdiction  is  plainly  ultra  vires,  or  otherwise  ..    • 

unsanctioned  by  the  ordinances  of  a  religious  society,  or  where  such  ordinances  contro- 
vert the  general  law,  tnd,  in  either  case,  consequences  result  which  the  criminal  law  was 
tnt^aded  tc^restftiin,  the  Criminal  Courts  are  not  at  liberty  to  decline  jurisdiction.  A 
Roman  Catholic  complained  to  a  Magistrate  that  he  had  hee.n  threatened  with  an  illegal 
sentence  of  excommunication,  and  had  been  excommunicated  by  the  ecclesiastical  autho- 
rities, with  a  view  to  prevent  him  from  asserting  his  legal  rights  in  defending  a  civil  suit  • 
concerning  the  property  of  a  church.  Held  that,  under  the  circumstances,  the  proper  • 
roarse  was  for  the  Magistrate  to  have  postponed  the  trial  till  the  complainant  proved  in 
a  Civil  Court  the  illegality  of  the  action  of  the  ecclesiastical  authorities. — In  re  D'Cri'z, 
I.  L.  R  ,  8  Mad.  140.     TTurner,  C.J  ,  and  Brandt,  J.     Dec.  2,  1884.] 

509.  Whoever,  intending  to  insult  the  modesty  of  any  woman,  utters  any  ^*^«  Mag. 
Wo«l«  of  gesture  intended    ^ord,  makes  any  sound  or  gesture,  or  exhibits  any  ^fjj*^-  °^  '^^ 

foimnjif^he^f^destyof  a  wo-    object,  intendmg  that  such  word  or  sound  shall  be  Vnco^. 
»"»"»•  heard,  or  that  such  gesture  or  object  shall  be  seen,  Warrant, 

by  such  woipan,  or  inlULdes  upon  ihc  privacy  of  such  woman,  shall  be  punished  n^*^™. 
with  simple  imprisonment  for  a  term  which  may  extend  to  one  year,  or  with 
fine,  or  with  both.* 

510.  Whoever,  in  a  statfLoLiniQxiiaiiop*  appears  in  any  public  place,  or  ^y  Mag- 
Misconduct  in  public  by  a    in  any  place  which  it  is  a  trespass  in  him  to  enter,  Wa^rrant. 

drunken  person.  and  there  Conducts  himself  in  such  a  manner  as  to  Bailable, 

cause  annoyance  to  anvperaoa.  shall  be  punished  with  simple  imprisonment^®^  ^^^^' 
fbr  a  term  which  may  ejctend  to  twenty-four  hburs,  orVith  fine  which  may  ex- 
tend to  ten  rupees,  or  with  both. 
f     ' 


> 


.[    5^7    ] 


,  f  »  •  Digiti 


ized  by  Goggle* 


• 


• 


Skc.  5"0  ATTEMPTS  TO  COMMIT  OFFENCES.  [Chap.  XXIH. 

CHAPTER  XXlllt.*  j; 

Of  Attempts  to  commit  Offences.  *i» 

Triable  by  I  yj^JSW.  Whoever  attempts  to  commit  an  offence  popighable  by  this  Code 
ShiS^  U^hmentforattcmpHng  wjth^sportatigfl  or  imprisoning^  or  tocausewch 
oftSce  to  commit  offences  punishable    an  onence  10  be  commuieo,  ana-m  such  atietapi . 

attempted  ^^^  transportation  or  impri-  does  any  act  towards  the  comoSssfbn  of  th^ offence 
is  triable.         sonment.  shall,  where  no  express  provision  is  made  bj  this 

Scmptcdls*^  Code  for  the  punishment  of  such  attempt,  be  punished  wiih  transportation  or 
co^.  imprisonment  of  any  description  provided  for  the  offence,  for  a  telm  of  trans- 

mrrant  portation  or  imprisonment  which  may  extend  to  one-haff  of  The  longest  term 
VhdiTssue"^  provided  for  that  offence,  or  with  such  fine  as  is  provided  for  the  offencj,  or 
according  as     with  both.  \^k:^\  ^ 

the  offence  is  X  [^^ZX  Illustrations.  * 

o?w!Sch^^  ^^'^  ^  makes  an  attempt  to  steal  some  jewels  by  breaking  open  a  box  *and  4inds,  after  v- 

warrant  or  ^^  openine  the  box,  that  there  is  no  jewel  in  it.  He  has  done  an  act  towards  the  corn- 
summons  mission  of  theft,  and  therefore  is  guilty  under  this  section. 

^hallordina*  ^^^^  \  makes  an  attempt  to  pick  the  pocket  of  Z  by  thrusting  his  hand  into  Z's 

Rul^tfTlf         pocket.   A  fails  in  the  attempt  in  consequence  of  Z's  having  nothing  in  his  pocket.    A  is 
offence  con-      guilty  under  this  section. 
templated  is  — ... 

bailable. 
Compound-    ^  Rttlings.  « 

attemoted  is  Thk  term  of  imprisonment  for  attempting  to  fabricate  false  evidence  for  tlft  purpose 

compound-  ^^  being  used  in  a  stage  of  judicial  proceeding  cannot  extend  beyond  one«ll^f  dk  atvrn* 
able,  years. — Queen  v.  Soondur  Put.naick,  3  W.  R.  59.     [Kemp  and  Seton-Karr,  JJ.  *A«g. 

7,  1865.3 

*  In  the  case  of  a  conviction  of  attempting  to  commit  house-breakin&by  night  with  in- 
tent to  commit  theft,  a  sentence  of  whipping  was  annulled  as  being  ill^al. — Reg.  «.  Yella 
valad  Parshia,  3  Bom.  H.  C.  R.  37.     [Couch,  C.J  ,  and  Newton,  J.   Nov.  21,  1866] 

Attempt  at  murder  must  not  be  confounded  with  causing  grievous  hurt  with  dan-^ 
gerous  weapons. — Gholam  Russool  v.  Crown,  Panj.  Rec,  No.  32  of  1866. 

>^  /  S.  ,Si  1  of  the  Penal  Code^does  jiflt-a£I»lxl?_acase  oLdacqky.   Where  a  prisoner  was 

found  guilty  of  an  attempt  at  dacoity  under  that  section,  and  of  causing  grievous  hurt  in 
such  attempt  under  s.  397,  and  a  sentence  of  three  years'  rigorous  imprisonment  was  pass- 
ed on  him,  the  finding  was  amended  by  striking  out ''  ss.  397  and  511,'*  and  substitutiog 
•'  s.  395.'*— Queen  v.  Koonre,  7  W.  R.  48.  [Jackson  and  Glover,  JJ.     Mar.  25,  i^ey.l 

/^  In  order  to  constitute  the  offence  of  attempt  to  murder  under  s.  307,  the  act  coti- 

mitted  by  the  prisoner  must  be  an  act  capable  of  causing  death  in  the  natural  and  ordina- 
ry  course  of  events.  Aliter  under  s,  51 1  taken  in  connection  with  ss.  299  and*300/»  Theif- 
fore,  where  the  prisoner  presented  m^^oincanped  g^^^  at  K  G  (believing  the  gun  to  be 
rapped)  with  the  intention  of  murdering  him,  but  was  prevented  from  pulling  the  trigger, 

■ ' 7 = •• 

♦  IfeTE.— Ss.  13,  14,  and  15,  Act  XXVII.,  1870  {to  amend  the  Indian  Penal  Otdt), 
enact  as  follows  : —  *  • 

<3'  lApplication  of  certain  chapters  of  Pencil  Corf^.]— The  following  chapters  •f  the 
same  Code,  namely,  IV.  {General  Exceptions)^  V.  {of  Abetment),  and  XXUl,  {of  Attempts 
*  to  commit  Offences),  shall  apply  tq  offences  punishable  under  the  saitl  ss.  121  A.  294A,  and  * 

304A;  and  the  said  Chapters  iV.  and  V.  shall  apply  to  offences  punishable  underthewsi^M 
ss.  124A  and  225 A. 

14.  \_Sanction  to  prosecution  under  s.  121  A,  i24A,or2Q4A.'\ — No  charge  of  an  offence 
»                  punishable  under  any  of  the  said  ss.  121  A,  124A,  and  294A,  shall  be  entertained  by  any 

Court  unless  the  prosecution  be  instituted  by  order  of,  of  under  afithority  from,  the  Local 
Government.  •  • 

15.  [Saving  of  special  and  local  laws.'} — Nothing  contained  in  this  Act  shall  be  taken 
•        TO  affect  any  of  the  provisions  of  any  special  or  local  law.  * 
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Chap.^XXIU.]        ATTEAfPTS  TO  COMMIT  OFFENCES, 


[Sbc.  si  I, 


A^  that  Ife  couldinot  be  convicted  oPan  attempt  to  murder  upon  a  charge  framed  under 
s.  307,  but  that,  uiflder  the  same  circumstance?,  he  mighrSe  convicted  upon«  char^  of 
simple  attemi^ to  murder  framed  under  s.  an  in  connection  with  ss.  299  and  r^oo.  lJn» 
necessary  allegations  in  a  cnarge  may  be  rejected  as  surplusage.  Apparent  inconsisten- 
cy  between  tl^  Englisti  law  with  reference  to  attempts  as  laid  down  in  Reg^,  v.  Collins 
33  L.  J.,  M.  C,  177)  and  the  provisions  of  the  Indian  Penal  Code  explained. — Rbg.  v. 
FRAtfCiS  Cassidv,  4  B«m.  H.  C.  R.  17.    [Couch,  C.  J.,  and  Westropp,  J.  Dec.  23,  ^67.] 

«     HsLi^by  Glover,  Jjf  that  incendiarism  having,  on  several  occasions,  occurred  in  a  viK 
lage^  produced  by  a  ball  of  rag  with  a  piece  of  burning  charcoal  within  it,  and  the  prisoner 
one  evening  being  discovered  to  have  a.  ball  of  that  description  concealed  in  his  dhoti, 
which  contained  burning  charcoal,  he  is,  under  s.  511  of  the  Penal  Code,  guilty  of  an  at- 
tempt to  commit  m^hief  by  fire.    The  possession  of  the  instrument  to  commit  mischief 
by  fire,  aiAitjie  going  about  of  the  person  witli  it,  are  sufficient  to  raise  a  presumption  that 
he  injjbnded  to  commit  the  act,  and  had  already  begun  to  move  towards  the  execution. 
These  fact^^e  sufficient  to  constitute  an  attempt.    Held  by  Mitter,  J.,  that  the  posses* 
sion  of  a  fire-ball,  an4  moving  about  with  it,  cannot  support  a  conviction  under  ss.  436  and 
1  511  of  the  PenaWCode.    These  facts  are  not  sufficiently  indicative  of  an  intention  to  de- 
,  strby  a  buiraing  used  for  human  dwelling.    To  constitute  an  ofFence  under  Si^il  of  the 
\  Penal  Code,  it  is  not  only  necessary  that  the  prisoner  should  have  done  an^'o^^eft  act  to- 
^wards  the  commission  of  the  oifence,  but  that  the  act  itself  should  have  been  done  in  the 
,'atternpt  to  commit  it. — Queen  v.  Doval  Bawri,  3  B  L.  R.,  A.  Cr.,  55.    [Glover  and  Mitter, 
JJ.     Sep.  I,  1869.]     In  subsequent  rulings,  the  opinion  of  Mitter,  J.,  was  upheld. 

A,  INTENDING  to  procure  a  forged  document  purporting  to  be  executed  by  one  Chotak. 
applied  to  K  to  accompany  A  to  Gorakhpur,  where  A  said  Chotak  would  be  found,  and 
there  to  draw  out  a  bond  for  execution  by  Chotak.  In  pursuance  of  this  invitation,  K, 
believin^that  Chotak  would  execute  the  bond,  accompanied  A  to  Gorakhpur.  A  took 
writh  him  ffis  ploughman,  named  Chetoo,  and  directed  Chetoo  to  purchase  a  stamp-paper 
for  tlMi^l^nd^and  to  give  his  name  and  description  to  the  stamp-vendor  as  Chotak.  Chetoo 
complied  with  this  direction,  and  the  stamp-vendor  wrote  on  the  stamp-paper  an  endorse- 
ment to  the  effect  that  the  purchaser  was  Chotak,  with  the  description  which  would  ap- 
ply  to  that  person,  but,  suspecting  false  personation,  arreted  Chetoo,  and  took  him  to  the 
Magistrate.  On  nie  above  facts,  the  Sessions  Judge  convicted  A  of  attempt  to  forge  a 
valuable  security,  andf^  under  ss.  467  and  511,  sentenced  him  to  be  rigorously  imprisoned 
tor  five  years.  JFfeld  that,  to  constitute  the  offence  of  attempt  under  s.  511,  Penal  Code, 
'«here  must  be  an  act  done  with  the  intention  of  committing  an  offence,  and  for  the  pur- 
pose of  committing  that  offence,  and  it  must  be  done  in  attempting  i\\e  commission  of  the 
offence.  The  provisions  of  s.  5n,  Penal  Code,  do  not  extend  to  make  punishable  as  at- 
tempts acts  done  in  the  mere  staee  of  preparation.  Although  such  are  doubtless  done  to- 
wards the  commission  of  the^oftence,  they  are  not  done  in  the  attempt  to  commit  the  of- 
fence srithin  the  meaning  of  the  word  **  attempt  '*  as  used  in  the  section. — Queen  v.  Ram  • 
SARUN  Chowbey,  4  N.-W.  P.  46.     [Turner,  J.     Mar.  13,  1872.] 

Facts  showing  that  an  accused  person  had  dug  a  hole,  intending  to  place  salt  therein, 
in  order  that  the  discovery  of  the  salt  so  placed  might  be  used  in  evidence  against  his 
enlmy  irf  a  jifdicial  proceeding,  would  justify  a  conviction  for  an  attempt  tn  fahrirat^  fals^  . 
evidence.— Queen  v.  Nunda,  4  N.-W.  P.  133.     [Turner  and  Spankie,  JJ.     Aug.  16, 1872.] 

M  iNSTi;^ATBD  Z  to  personate  C,  and  to  purchase  in  C's  name  certain  stamped  paper, 
irj  consequence  of  which  the  vendor  of  the  stamped  paper  endorsed  C's  name  on  such 
papei^as  the  purchaser  of  it.  M  acted  with  the  intention  that  such  endorsement  might  be 
used  againsUC  in  a  judicial  proceeding.  Held^\s3X  the  offence  of  fabricating  false  evidence 
had  be<yi  actually  committed,  and  M  was  properly  convicted  of  ^abetting  tne  commission 
of  such  offenc;^.  Queen  v.  Ramsaru9irCh<mbey  (4  N.-W.  P.  4O)  distinguished  and  ob- 
served on. — Empress  v%  Mula,  I.  L  R.,  2  All.  105.     [Turner,  J.    Jan.  24,  1875.] 

*  *r-HE  act  of  causing  the  publi^ion  of  banns  of  marriajj^e  is  an  aft  done  in  the  prepara- 
tion to  marry,  but  does  not  amount  to  an  attempt  to  marry.  Where,  therefore,  a  man, 
having  a  wife  living,  causes  the  banns  of  marriage  between  himself  and  a  woman  to  be 
published,  he  could  not  b^  punished  for  an  attempt  to  marry  again  during  the  lifetiifle  of 
his  wife. — Reg.  v.  Peterson,  I.  l!  R.,  i  All.  316.    tPearson,  J.     Dec.  6,  1876.] 

An  indecent  assiult  upon  a  woman  does  not  amount  to  an  attempt  to  commit  rape,.' 
unless  the  Court  is  satisfied  that  there  was  a  determination  in  the  accused  to  gratify  his 
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ATTEMPTS  TO  COMA/IT  OFFENCES.        [Chap.  XXIII. 
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passions  at  all  events,  and  in  spite  of  all  resistaQce.-^EifPRiss  «.  Shankar,!.  L.  R^  5 
Boin.  403.  •[Melvill  and  Nanabhai  Haridas,  J  J.    Mar.  a,  t88i.]         ^ 

A  PERSON  cannot  be  convicted  of  an  attempt  to  commit  an  offence  uncftr  S.5M  of  the 
Penal  Code  unless  ^^  ftff^"*"**  ^^M  ^^""^^  b*^"  ''^'""^jttgd  if  the  attempt  chaoyed  bad 
flMfifiCfidH  A  prisoner,  who  was  charged  with  attempting  to  commit  forgery  of  a  valu- 
able  Security,  was  foond  guilty  by  the  jury  of  attempting  to  conynit  forgery.  Thcvjar)- 
explained  their  finding  by  saying  that  the  prisoner  had  ordeied  certaig  receipt-forms  to  be  * 
printed  similar  to  those  used  by  the  Bengal  Coal  Company,  an^hat  one  of  tbeae  forns 
iiad  actually  been  printed,  and  the  proof  corrected  by  him  ;  that  the  prisoner  had  had  an 
IKtention  of  makin?  such  addition  to  the  printed  forms  as  would  make  it  a  false  documeot ; 
and  that  he  did  this  dishonestly,  and  with  intent  to  commit  fraud.  The  Sessions  J«^ 
sentenced  the  prisoner  to  rigorous  imprisonment  for  one  jrear  under  ss«  465  an<^  ci  i  of  the 
Penal  Code  for  attempting  to  commit  forgery.  Held  that  the  conviction  was  ^ong,  and 
must  be  set  aside. — In  re  Riasat  Ali,  alias  Babu  Miya,  alias  Bodiuzzuma  :  Empi^ss  r. 
RiASAT  Ali,  alias  Babu  Miya,  alias  Bodiuzzum.v.  I.  L.  R.,  7  Cat.  352;  8C^L.  R.  572. 
LGarth,  C.J.,  and  Prmsep,  J.    June  3,  1881.^  •  ^ 

The  accused  sent  a  fabricated  petition  to  the  Revenue  Commissione!^,  S.  9.,  contain- 
ing a  threat  that,  if  a  certain  forest-officer  were  not  removed  elsewhere,  he  would  be  killed. 
The  accused  was  charged  with  the  offence  of  criminal  intimidation  under  s.  507  of  the 
Penal  Code  (Act  XLV.  of  i860).  The  Sessions  Judge  found  that  the  Commissioner  hnd 
neither  official  nor  personal  interest  in  the  forest-officer.  He,  therefore,  acquitted  the  ac- 
cused of  the  offence  of  criminal  intimidation,  but  convicted  him  of  an  attempt  to  commit 
the  offence  punishable  under  s.  507,  and  sentenced  him  to  four  months'  simple  imprison- 
ment. Neldj  reversing  the  conviction  and  sentence,  that,  as  the  person  to  whom  the  peti- 
tion was  addressed  was  not  interested  in  the  person  threatened,  the  act  intended  and  done 
by  the  accused  did  not  amount  to  the  offence  of  criminal  intimidation  within  the%iean^ng 
of  s.  503  of  the  Penal  Code.  Per  West,  J. :  "  The  offence  of  criminal  intimidation,  as 
deiined,  seems  to  require  both  a  person  to  be  threatened  and  another  in  whd^  h^is^spe* 
cially  interested.  Then  there  must  be  the  intent  to  cause  alarm  to  the  former  by  a^hreat 
to  him  .of  injury  to  the  latter.  The  intent  itself  might  be  complete,  though  it  could  not 
be  effected.  But  the  existence  of  the  interest  seems  essential  to  the  offen<%,  as  also  and 
equally  to  the  attempt  at  the  offence,  since  otherwise  the  attempt  would  oe  to  do  something 
not  constituting  an  offence."  Per  Birdwood,  J. :  *'  No  criminal  liaSility  can  be  incurred 
under  the  Penal  Code,  by  an  attempt  to  do  an  a6t,  which,  if  done,  would  net  be  an  offenoe 
against  the  Code.  In  the  present  case,  therefore,  if  the  accused  was  not  guilty  of  commit-^ 
ting  criminal  intimidation,  because  the  a6t  intended  and  done  by  him  lacked  an  ingredient 
of  that  offence,  be  could  not  be  guilty  of  an  attempt  at  that  offence."^]) u ben-Em  press  v. 
Mangesh  Jivaji,  I.  L.  R.,  11  Bom.  376.     ^^^st  and  Birdwood,  JJ.  _Feb.  lo,  i887._ 

A  PERSON  who  has  been  convicted  of  the  offence  of  theft  (an  offence  punishable  under 
ch.  27  of  the  Penal  Code)  does  not,  on  being  convicted  of  an  attempt  to  commit  tlie  of- 
fence of  theft,  become  liable  to  the  enhanced  punishment  allowed  by  s.  75  of  the  P^ial 
Code.— Queen-Emprrss  v.  Sricharan  Bauri,  I.  L.  R.,  14  Cal.  357.  [Pctheram,  C  J., 
and  Cunningham,  J.     Mar.  19,  1887.]  *  ^ 

A  man  may  be  guilty  of  an  attempt  to  cheat,  although  the  person  he  attempts  to 
cheat  is  forewarned,  aqd  is  therefore  not  cheated.  R.  v.  Hensler  (u  Cox.  C.  C.  570)  re- 
ferred to.  M  wrote  a  letter  to  the  Currency  Office  at  Calcutta,  enclosing  ^e  halves  of 
two  Government  currency  notes,  stating  that  the  other  halves  were  lost,  and  enquiring* 
what  sttps  should  be  taken  for  the  recovery  of  the  value  of  the  notes.  The  Cur^pncy 
Office  having,  upon  enquiry,  discovered  that  the  amount  of  the  notes  had  hipen  paid  io 
the  holder  of  the  other  halves,  and  that  the  notes  had  been  withdrawn  from  circi^ation, 
tand  cancelled,  sent  M  the  usual  form  of  claim  to  be  filled  up  and  retumeAl  to  iL  It  ap- 
'  peared  from  the  evidence  that  the  Currency  Office  never  contemplated  paying  M  in  re  , 
spect  of  the  notes.  Thetform  was  filled  up  and  signed  by  M,  and  returned  by  him  toyt^e 
Cfurrency  Office.  Held  that,  although  there  was  no  intention  en  the  part  of  the  Currency 
Office  to  pay  the  amount  of  the  notes,  M  was  guilty  of  an  attempt  to  cheat.— Govt,  of 
Bengal  v,  Umesh  Chunder  Mitter,  I.  L.  R.,  16  Cal.  310.  [Macpherson  and  Trevr- 
lyan,^JJ.     Nov.  6,  1888.]  » 

Prisoner  was  requested  to  make  an  entry  in  a  book  of  account  belonging  t«  the 
complainant  to  the  effect  that  he  was  indebted  to  the  complainant  in  a  certain  sum  found 
due  on  a  settlement  of  account;  instead  of  making  this  entry  as  requested,  prisqpier  lb- 
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Chap.  XXill.]       ATTEMPTS  TO  COMMIT  OFFENCES.  [Sijp.  5tl.  ^ 

tered  in  a  languag?  not  known  to  complainant  that  this  sum  had  been  paid  to  complain- 
ant. He  was  c^pv^ed  of  forgery  under  s.  465  of  the  Penal  Code.  Held  that^he  offence 
was  not  forgeif^,  But  an  attempt  to  cheat. — Queen-Empress  v.  Kunju  Nayar,  I.  L.  R., 
12  Mad.*  1 14.     [Muttusami  Ayyar  and  Sbephard,  J  J.     Sep.  9,  20,  1888.] 

S.  511  of  the  Indian  Penal  Code  does  not^pply  to  attempts  to  commit  murder,  which 
are  fwlly  and  exclusively  provided  for  by  s.  307  of  the  said  Act  A  person  is  criminally 
'responsible  for  an  atlenyt  to  commit  murder  when,  with  the  intention  or  knowledge  re< 
qt^sitd  to  its  commission,  he  has  done  the  last  proximate  act  necessary  to  constitute  the 
completed  offence,  and  when  the  completion  of  the  offence  is  only  prevented  by  some 
cause  independent  of  his  volition. — Quekn-Emprbss  v»  Niddha,  I.  L.  R..  14  All.  38. 
[Straight,  J.    ^ug.  $,  1891.] 

S.  5if  oithe  Penal  Code  was  not  meant  to  cover  only  the  penultimate  act  towards 
compl^ion  of  an  offence,  and  not  acts  precedent,  if  those  acts  are  done  in  the  course  of 
the  attempt^to  commit  the  offence,  are  done  with  the  intent  to  commit  it,  and  done 
tovards  its  c^mmissi^.  Whether  any  given  act  or  series  of  acts  amounts  to  an  attempt 
of  which  tl^  law  will  take  notice,  or  merely  to  preparation,  is  a  question  of  fact  in 
eacfi  case.— IN  the  Matter  of  R.  MacCrea,  1.  L.  R.,  15  All.  173.  [Knox  and  Blair,  JJ. 
Feb.  24,  1893.] 
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'Abandonment  and  ^xp^snre  of  child,  s.  317. 

AipucTipiy.  definition  of,  s.  362. 

simple,  how  punishable,  s.  363. 

in  order  that  the  person  abducted  may  be  murdered,  s.  364, 
with  intent  to  wron^ully  confine,  s.  365. 
•  *  of  wom^n  to  compel  her  marriage  or  to  seduce  her,  s.  366. 
4  to  subject  the  person  abducted  to  grievous  hurt,  &c.,  s.  367. 

•  punishment  for  concealing,  &c.,  the  person  abducted,  s.  368. 

V)f  child  lender  10  years  with  intent  to  take  property  from  it,  s.  369. 
See  Kidnapping. 

AskTMENT^what  constitutes,  ss.  107,  108,  and  expls. 

to  constitute,  it  is  not  necessary  that  the  stct  abetted  should  be  committed, 
s.  !o8,  expl.  2. 
or  that  the  person  abetted  should  be  capable  by  law  of  com- 
mitting an  offence,  s.  to8  expl.  3. 
or  that  he  should  have  the  same  guilty  intention,  &c.,  ib, 
of  an  abetment  is  an  offence,  s.  108,  expl.  4. 

does  not  require  concert  between  the  abettor  and  the  person  abetted,  s.  108, 
^       '      expl.  5.  -  .  ^ 

If  punishment  for,  where  the  act  abetted  is  committed  in  consequence,  s.  109 
•      .    »      .  •  and  expl. 

•  *  if  the  person  abette.d  has  a  different  intention  or  knowledge, 

s.  no. 
»  when  one  act  is  abetted,  and  another  is  done,  s.  1 1 1. 

^  when  abettor  is  liable  for  both  the  act  abetted  and  the  act 

«  done,  s.  112. 

where  an  act  for  which  the  abettor  is  liable  causes  an  effect 
different  from  that  intended,  s.  113. 
'  where  the  abettor  is  present,  &c.,  s.  1 14. 

of  an  offence  punishable  with  death,  &c.,  if  the  offence  is 

committed,  ss.  115, 116. 
if  harm  is  caused,  s.  115. 

if  the  abettor  or  the  pe^on  abetftd  is  a  public  servant,  &c., 
•  s.  116. 

«     •  of  the  commission  of  an  offence  by  the  public,  &c.,  s.  117. 

by  concealing  a  design  to  commit  an  offence  punishable  with 
*  death,  &c.»  s.  118;  if  the  offence  is  committed  and  if 

•         *      •  not.fA. 

by  a  public  servant  concealing  a  design  to  commit  an  offence, ' 
&c.,  s.  119;  if  the  offence  is  committed,  &c.,  td./  if  the 
,*  offence  is  punishable  with  imprisonment,  &c.,  s.  120. 

'  *  of  waging  war  against  the  queen,  s.  121. 

•  by  concealing,  with  intent  to  facilitate  design  to  wage  war, 
•  &c.,  s.  121.    • 

•  of  waging  war  against  any  ally  of  the  queen,  s.  125. 
of  mutiny,  &c.,  s.  131. 

*  **         if  mutiny  is  committed  in  consequence,  s.  132. 

'  •  .  of  an  assault  by  a  soldier  or  sailor,  f.  133. 

if  such  assault  is  com- 
mitted in  consequencei 
s.  134.  ^ 

of  dd^ertion,  s.  135.     • 

•  •  »  of  an  act  of  insubordination,  s.  138. 

^  of  taking  of  bribes  by  public  servant,  ss.  162-64.                     ^ 

',  in  India,  of  the  counterfeiting,  out  of  India,  Of  queen's  coiti, 

^»  s.  236. 

•  ,   of  suicide,  ss.  305,  306, 
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Abettor,  definition  of.  s.  io8.  *    '  •  * 

•  lability  of,  when  one  act  is  abetted  and  a  different  act  is  dtfie,  s.  III. 

when  liable  to  cumulative  punishment,  s.  Ii2.  •  ** 

liability  of,  when  different  effect  is  caused  from  that  intended  oy  the -abettor 
s.  113.    '  • 

if  present  when  offence  is  committed,  s.  114. 

ABOiftriON,  causing  of,  ss.  312-16.  • 

Absconding  to  avoid  service  of  summons,  &c.,  s.  172.  •  ^  • 

Accident,  act  done  by,  when  no  offence,  s.  80. 

Act  defined,  s.  33.  , 

includes  illegal  omission,  s.  32.  ^ 

offence  caused  partly  by,  and  partly  by  omission,  s.  36.  • 

done  by  several  persons,  each  is  liable  when,  ss.  34, 35, 27 ^  38-  *  • 

Administering  a  drug,  &c.,  &c.,  s.  328.  ^ 

Adopt,  forging  an  authority  to,  s.  467. 

destroying  an  authority  to,  s.  477.  *        •  *      1 

Adulteration  of  food  or  drink  intended  for  sale,  s.  272. 
sale  of  food,  &c.,  after,  s.  273. 
of  drugs,  s.  274. 
selling  drugs  after,  s.  275. 

Adultery,  definition  of,  s.  497,  how  punished,  ib. 

"  enticing  or  talcing  away  a  married  woman  with  intent,  &r  ,  s.  498. 

*  Affray,  assaulting  public  officer  suppressing  an,  s.  152. 
Ac  /-^  ^^v^t^^t  r9Hiftifcutfts  :^i^^  s.  i5p. 

-*•    punishment  lor  committing,  s.  160.  , 

Agent  of  owner  or  occupier  of  land  bound  to  give  information  of  riot.  &c.,  s?  i54t*i5S- 

when  liable  to  fine  if  riot,  &c.,  is  committed,  s.  156. 
criminal  breach  of  trust  by,  s.  409.  • 

Aid,  definition  of,  s.  107,  expl.  2. 

Ally  or  the  qurkn,  waging  war  against  an  Asiatic,  s.  125. 
committing  depredation  on,  s.  126. 
receiving  property  taken  from,  s.  127.  • 

Alteration  made  in  a  document  when  amounts  to  forgery,  s.  464. 
in  coin,  ss.  248,  249. 

Alternative  judgment  and  punishment,  s,  72. 

Animal,  definition  of,  s.  4Jff  • 

IiTceTy  to^ndaoger  human  life,  &c.,  negligence  on  the  part  of  the  posscsso^of. 

s.  289.  ^ 

mischief  done  by  poisoning,  &c.,  ss.  428,  429.  * 

•       •         • 
Annoyance  caused  by  a  drunken  man,  s.  510. 

trespass  with  intent  to  cause,  s.  447. 

"      AnonyMOU8_C9MMUNICation.  intimidation  by,  s.  507.  \ 

Apprehension  of  offender  or  person  charged  with  offence,  wilfully  neglecting  to  aidio, 
*  when  bound  to  do  so,  s*  187.  t 

preventing,  by  harbouring,  &c.,«s.  216.  ^ 

public  officer  voluntarily  omitting,  s.  221.  ♦ 

if  offender  is  uivder  sentence  of  court,  • 
9  s.  222.  ,  •• 

resisting,  of  oneself,  s.  224. 
resisting,  of  another,  s.  225. 

Akm^,  offences  relating  to  the.  ss.  131-40. 

Assault,  definition  of,  a.  351.  •  *  • 

.  how  punishable,  s.  352.  ♦  '  * 

,  on  govemor.general,  member  of  council,  &c.,  s.  124.  ,      t 

abetment  of,  by  a  soldier,  &c.,  ss.  133,  134.  • 

on  public  officer  while  suppressing  riot,  s.  152.  *«•       '  ^ 

to  deter  him,  &c.,  s.  353.  %  "  * 
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Assault,  ^n  wonjfin  with  intent  to  outrage  her  modesty,  &c.,  s.  354*  ,  # 

on  any  j^rson  to  dishonour,  s.  355.  ^  0 

•  •  in  attempt  to  take  property  he  is  carrying,  s.  356. 

•  in  attempt  to  wrongfully  confine  him,  s.  357. 
on  provocatijjn,  s.  358. 

Assembly,  when  unlawful,  s.  141. 

%  joining  an,  %f  five  or  more  persons  after  notice  to  disperse,  s.  151.  • 

See  Unl^wftl  assembly. 

A^MOSPHBRB,  making  injurious  to  health,  s.  278. 

AxreMPT  to  wage  war  against  the  queen,  s.  121. 

«  ally  of  the  queen,  s.  125. 

to  restrain^or  overawe  governor-general,  member  of  council,  &c.,  s.  124.  • 

^o  rescue  prisoner  of  state  or  war,  s.  130, 
•       to  commit  murder,  s.  307.  ^      •      • 

^  culpable  homicide,  s.  308. 

•  wicide,  s.  309, 

«      an  offence  not  otherwise  expressly  provided  for,  s.  511, 

B. 

Baptism,  forging  register  of,  s.  466.  • 

Believe,  "reason  to  believe,"  meaning  of.  s.  25. 

Bexkfif,  what  the  word  does  not  mean  in  certain  cases,  ?.  92,  expl.  • 

Bigamy,  ss.  494-96.  • 

Birth,  concealment  of,  of  child,  s.  318.  .  • 

foi|ging  register  of,  s.  ^66. 

^      See  MISCARRIAGE. 

BooK^,  selling  obscene,  s.  292. 

having  in  possession  obscene,  s.  293. 

Breach  of  contqiict  of  service  during  a  voyage  or  journey,  s.  490. 
^  to  attend  on,  &c.,  helpless  persons,  s.  491. 
to  serve  at  a  distant  place,  &c.,  s.  492. 
Breach  of  the  peace,  using  insulting  language  calculated  to  provoke,  s.  504. 

Breach  of  trust,  criminal,  definition  of,  s.  405. 

simple,  how  punishable,  s.  406. 

by  cashier,  clerk,  servant,  &c.,  ss.  407,  408. 

by  public  servant,  s.  1409.         • 

BreaiKing  open  a  closed  receptacle  containing  property,  s  461. 

^     •  if  receptacle  was  entrusted  to  offender's  care,  s.  462. 

Bribe,  public,  servant  taking,  s.  161  and  expl. 
•  yikiitjg,  for  corruptly  influencing  a  public  servant,  s.  162. 

for  personally  influencing  him,  s.  163. 
public  officer  abetting  the  taking  of,  ss.  162,  164. 
obtaining  a  valuable  thing  without  consideration,  s.  165. 
,  »  offer  of  a,  ss.  109-16.  * 

Bridge,  injuring  a  public,  &c.,  s.  431.  • 

Building,  Negligence  in  repairing,  &c.,  s^288. 

Buoy,  destroying,  removing,  &c.,  s.  433. 
,  .exhibiting  false^s.  291.  ^ 

BujtiA'L.  forging  a  register  of,  s.  466.  • 

Burial-place,  trespassing  on,  with  intent  to  insult,  s.  297. 

Buying  or  disposing  of^any  person  as  slave,  s.  370.  ^  • 

or  hiring  minoraPfor  purposes  of  prostit>iti#n,  s.  373. 

/      •      •  C  ., 

Calendar,  year  or  month  calculated  according  to  British,  s.  49. 
CANCELtATiON,  ffaudulcnt  destruction.  &c  ,  of  will.  s.  477. 
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Capacity,  false  measure  of,  ss.  265-67.  «   •  ,  • 

Carrier,  ciiminal  breach  of  trust  by,  s.  407.  * 

Cbrtificate,  issuing,  signing,  or  using  false,  s.  197.  *     • 

Cheating,  definition  of,  s.  415.  • 

what  constitutes,  by  personation,  s.  416. 
•  simple,  how  punished,  s.  417.  ^  ^ 

punishment  for,  if  offender  knew  he  was  likely  to  ]cai«e  yrongful  loss  to  one  • 
whose  interest  he  was  bound  to  protect,  s.  4 it.  ^  » 

by  personation,  s.  419. 

and  thereby  inducing  delivery  of  property,  s.  4^0. 

Child  under  7  years  incapable  of  committing  an  offence,  s.  82.  * 

above  7  and  under  12,  if  not  of  sufficiently  mature  understandfeg,  s.  Sj*  • 
act  done  in  good  faith  for  the  benefit  of  a,  under  12,  not  an  offence,  ^.  09.  ^ 
under  12  cannot  *'  consent,  "  s.  90.  • 

right  of  private  defence  against  act  of  a,  s.  98  / 

act  done  to  prevent  a,  being  born  alive,  s.  315.  * 

causing  death  of  a  quick  unborn,  by  an  act  amounting  t<.  cutpable*hom|^ide,  s.  yi6. 
exposing  and  abandoning  a,  under  13  years,  s.  317. 
concealment  of  birth  of  a,  s.  318. 
abduction  of  a,  to  steal  property  from  it,  s.  369. 

Claim  to  property  to  which  one  is  not  entitled,  making  a  fraudulent,  s.  207. 
making  a  false,  in  a  court  of  justice,  s.  209. 

Clerk,  possession  of,  is  possession,  of  master,  s.  27  and  expl. 
theft  by,  of  master's  property,  s.  38  c. 
criminal  breach  of  trust  by,  s.  408.  • 

Cohabitation  caused  by  a  man  deceitfully  mnking  a  woman  believe  she|s  married  tp 
him,  s.  493.  •        ♦  • 

Coin,  what  is,  s.  230. 

what  is  queen's,  s.  230.  • 

/Cowrie,  unstamped  copper,  or  a  medal  is  not,  ib.^  ills,  a,  b,  and  oS 
counterfeiting,  s.  231.  • 

counterfeiting  queen's,  s.  232. 
making  or  selling,  &c.,  any  instrument  for  counterfeiting,  s.  233.  ^ 

for  counterfeiting  queen's,  s.  234. 
possessing  instrument  or  material  for  counterfeiting,  s.  235. 

for  counterfeiting  queen's,  ib. 
abetting  in  India  the^ounterfejting  out  of  India  of  queen's,  s.  236. 
importing  or  exporting  counterfeit,  s.  237.  ^ 

queen's,  s.  238. 
delivery  to  another  of  counterfeit,  of  which  possession  was  obtained  with  thft  ki^v- 

ledge  of  its  being  counterfeit,  s.  239. 
of  queen's,  s.  240.  ^ 

of  counterfeit  coin,  not  known  to  be  counterfeit  trheif  it    was 
first  possessed,  s.  241. 
fraudulent  possession  of  counterfeit,  s.  242. 

of  queen's,  s.  243.  *.  ^  ^ 

person  employed  in  a  mint  causing,  to  be  of  wrong  weight,  s.  244. 
ttking  away  from  a  mint  instrument  (pr  making,  s.  245.  * 

fraudulently  diminishing  weight  of,  s.  24$.  *  * 

queen's,  s.  247.  ^  • 

altering  appearance  of,  s.  248. 

queen's,  s.  249. 
fraudulent  delivery  of  altered,  s.  250.  •  *' 

queen's,  s.  251. 
fraudulent  possession  of,  s.  252. 
^  queen's,  s.  253.  ^  , 

delivery  of,  as  genuine,  which,  Vhen  first  possessed^  was  not  known  to  be  altered, 
.  8.254.  • 

Collecting  arms  to  wage  war,  s.  122.  .      • 

Commutation  of  sentence  in  case  of  sentence  of  death,  s.  54.  «,•       • 

of  transportation  for  life,  s.  55.     ^  • 
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COMPO17M0ING  Af^OFFBNCB,  taking  gift  for,  s.  ai3. 

;•  offering  gift  for,  s.  214.  ^  • 

**  9  wheo  may  be  done,  s.  ai4,excep. 

Compulsion,  acts  done  under,  when  no  offence,  s.  94  and  expl. 

Concealing  material  facts,  when  amounts  to  abetment,  s.  107. 

^  design  to  commit  offence,  ss.  i  i8-ao.  « 

•  to*wage  war  against  the  queen,  s.  123. 
9                   escapft  plisoner  of  state  or  war,  s.  130. 

deserter,  ss.  136,  137. 

evidence  of  commission  of  offence,  ss.  201-4. 
j>roperty  to  avoid  seizure,  &c.,  s.  206. 
offen<}^r  to  screen  him  from  punishment,  s.  212. 
•''^  offence,  accepting  gratification  for,  s.  213. 

•  '  giving  gratification  for,  s.  214. 

offender  who  has  escaped  from  custody  or  whose  apprehension  has  been 
^  ordered,  s.  216.  / 

bigth  of  child  by  disposing  of  dead  body,  s.  318. 
•    person  who  has  been  abducted  or  kidnapped,  s.368. 

Confession,  causing  hurt  or  grievous  hurt  to  extort,  ss.  230,  231. 

Confinement  of  person  kidnapped  or  abducted,  s.  368. 
solitary,  *vhen  awarded,  s.  373. 
See  Wrongful  confinement. 

Consent,  what  amounts  to,  s*  90. 

cannot  be  given  by  a  child  under  12  years,  when,  s.  90.  ' 

#  person  of  unsound  mind,  ib.  * 

9  person  intoxicated,  ib, 

'     •    •     tc> suffer  harm,  ss.  87,  88. 

•  Ify  guardian,  the  act  being  done  for  benefit  of  child:  s.  89. 

act  done  in  good  faith  for  the  benefit  of  a  person  without  his,  s.  92. 
su Bering  death  by.  s.  300,  excep.  5. 
Conspiracy  for  me  doing  of  a  thing  when  an  abetment,  ss.  107,  to8,  and  expls. 
to  confftnit  offences  against  the  state,  s.  121  A. 

Contempt  of  the  lawful  authority  of  public  servants,  ss.  172-90. 

Conversion,  fraudulent,  ss.  403-5. 

Conviction,  previous,  its  effect  in  increasing  punishment,  s.  75. 

Corpse,  offering  indignity  to  human,  s.  297. 

Counterfeit,  definition  of,  s.  28. 
coin,  ss.  230-54. 
f     •  plate  or  seal,  ss.  472,  473. 

,    device  or  mark,  ss.  475,  476. 
(Jourt  of  _^usriCE,  definition  of,  s.  20. 

offences  against,  ss.  172-90. 
interrupting  proceedings  of,  s.  228. 
forging  record  or  proceedings  of,  s.  466 . 

•  CriminaiTbreach  of  contract  of  service,  ss.  490-92. 

•  of  trust,  ss.  405-9.  « 

Criminal*Porce,  definition  of,  s.  350. 

•  threat  of,  amounts  to  assault,  when,  s.  351. 

punishment  for  using,  s.  352. 

•  wh^n  used  towards  public  servant,  s  353. 

•*  *  to  a  woman  with  intent  to  outra^  her  modesty,  s.  354. 

to  any  person  with  intent  to  dishonour,  s.  355. 
in  attempt  to  steal  property  carried  by  the  person  against 
^  whom  it  is  used,  s.  356.  « 

in  Attempt  wrongfulij'  to  confine  a  person,  s.  357. 

*  •  ysin?,  on  provocation,  s.  358. 

in  taking  possession  or  enforcing  aright,  s.  141. 

Crimiwal^intimidation,  ss.  503-7. 
»Crim  wal  mis^propriation,  ss.  403*404. 
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%  ^        Criminal  trespass,  definition  of,  s.  441.  •  •  • 

%  «  punishment  for,  s.  447.  ^ 

*  '^  house-trespass,"  what  constitutes,  s.  442  and  ezce^iw 

punishment,  if  simple,  s.  448.  *     • 

if  in  order  to  commit  an  offence  punishable  jtrith  transportation  for 
life,  s.  450. 
•  if  to  commit  an  offence  punishable  with  imprisonment,  s.  451. 

if  after  preparation  for  causing  hurt,  &c.,  s.  452.  ^      • 

•*  lurking  house-trespass,  "  what  constitutes^s.  f4). 
•*  house-breaking,"  what  constitutes,  s.  445.  • 

•  by  night,  what  constitutes,  s.  446. 

punishment  for  "  lurking  house-trespass"  and  "  house-breaking," 

S.4S4.  ^         • 

punishment  for  "  lurking  house- trespass  by  night"  anot^'  house- 
•      •  breaking  by  night,"  s.  456.  '         • 

*  *  if  in  order  to  commit  an  offence  punishable  with  imprisonment,^.  457. 

if  with  preparation  to  cause  hurt  or  restraint  %:.,  s.  458f 
punishment  for  grievous  hurt  or  death  caused  b;^  one  of  several 

persons  while  committing,  s.  460.  •  • 

for  breaking  open  closed  receptacle  containing  property,  s.  461. 
^  if  receptacle  was  entrusted  to  the  custody  of  offender,  s.  462. 

•  Culpable  homicide,  definition  of,  s.  299  dnd  expls. 

when  amounts  to  murder,  s.  30a  and  exceps.  and  expls. 
when  committed  under  provocation,  s.  800,  excep.  i  and  expls. 

in  exceeding  the  right  of  private  defence,  s.  300, 
*  excep.  2. 

by   public  servant  exceeding  bis  powei»,  s.  300. 

excep.  3.  • 

in  sudden  fight,  s.  300,  excep.  4,  and«expl«   •     * 
when  a  person  above  18  years  of  age  voluntarily  suffers  aeath,%.  300, 

excep.  5. 
when  death  is  caused  of  a  person  other  than  the  persoiv  whose  death 

was  intended,  s.  301.  ^ 

punishment  for,  when  it  amounts  to  murder,  c  302. 
,  .'•       punishment  for  murder  when  committed  by  a  life-convict,  s.  303. 
when  it  does  not  amount  to  murder,  s.  304.  ^ 

attempt  to  commit,  ss.  307,  308. 

Custody,  escape  from,  for  failing  to  furnish  security  for  good  behaviour,  s.  225A. 
of  prisoners  from,  ss.  128-30. 

Cutting,  causing  hurt  by,  s.* 324. 

grievous  hurt  bv.  s.  326.  •  • 

D.  •  < 

Dacoitv,  definition  of,  s.  391.  *  ^ 

punishment  for,  s.  395,  •       % 

if  accompanied  by  murder,  s.  396. 
if  grievous  hurt  is  caused,  or  if  grievous  hurt  or  death  attempted  to  be  caused. 

s.  397.  •. 

if  offender  armed  with  deadly  weapon,  s.  398.^  -%  f  C         ^  if 

•  iT^alfiiig  preparation  to  comn^it.  s.  ^99.    ^y^v^  U.    j^^^^^o-J^-o^C-.  <^'^'^^^  ^m  e^  1  ,^ 
belonging  to  a  gang  ot  dacoits,  s.  400.^  y  *  . 

wandering  gang  of  thieves,  s.  401 .  ^  •     ' 

assembling  for,  committing,  s.  402. 

Death,  what  it  denotes,  ai  46.  •• 

»..  caused  by  negligence,  s.  304A. 

Deceased,  misappropriating  moveable  property  belonging  to,  s.  404 

*  DECEfrcv,  offences  affecting  public,  ss.  292-94.  ^ 

Declaration,  when  amounts  to  oa*h,  s.  51.  ^  ^ 

making  a  false,  which  is  receivable  in  evidence,  s.  i^. 
•         •  using  a  false,  knowing  it  to  be  false,  s.  200.  ,      • 

Decree  for  n  sum  not  due,  suffering  a,  s.  208.  »      ,   >     * 

obtaining  a,  s.  216.  « 
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•  • 

Deed,  fraudulent  i^cecution  of  a,  s.  ^2}. 

signing  or  bfcomtng  a  party  to  a,  with  a  false  statement  of  consideratjpn,  or  am  to 
|^S9n  for  whose  benefit  it  is  to  operate,  s.  423. 

DefamXtion,  what  constitutes,  s.  499  and  expls. 
of  decea^d  person,  ib. 

nothing  amounts  to,  if  true,  and  if  it  is  for  the  public  good,  that  it  should 
♦  be  pablishcd,  s.  499,  excep.  i. 

.    if  saidm bomi ^de,  of  public  conduct  of  public  servant,  s.  499,  ezcep.  2. 

•  •of  any  person  touching  a  public  question,  s.  499,  excep.  3. 

if  it  is  a  true  report  of  proceedings  of  a  court  of  justice,  s.  499,  excep.  4. 
if  said  bond  fide  respecting  the  merits  of  case  decided  by  a  court  of  justice, 

s.  499,  excep.  5. 
« #  *  public  performance,  s.  499,  excep.  6. 

.  •  if  a  censure  passed  bond  fide  by  one  having  lawful  authoritv,  s.  499,  excep.  7. 

i  if  an  accusation  preferred  bond  fide  to  a  duly  authorized  person,   s.  499, 

\        excep.  8. 

if  said  Sy  a  person  in  giving  direction,  &c.,  or  for  the  public  good,  s.  499, 
•        *  excep.  9. 

if  it  is  a  caution  bond  fide  given  for  the  benefit  of  the  person  to  whom  it  is 

conveyed,  s.  499,  excep.  10. 
punishment  for,  s.  500. 

printing  or  engraving  matter  known  to  be  defamatory,  s.  501. 
selling  printed  or  engraved  substance  having  defamatory  matter,  s.  502. 

Defen'ce,  private,  ss.  96-106. 

Depredation,  committing,  on  territories  in  alliance  with  the  queen,  s.  126.  I 

#  receiving  property  taken  in  a,  s.  127. 

DESERTioJf,   abetting,  of  a  soldier  or  sailor,  s.  135. 
•^*      ^liarbouring  a  deserter,  s.  136. 

concealing  a  deserter  on  board  merchant  vessel,  s.  137. 

DESTRUCTiON«of  documents,  s.  204. 

Detention  of  property,  s.  23. 

Device,  counterfeitii^  of,  ss.  475,  476. 

DicArpccTiow,  eaciting,  againjt  goyuiiment,  s.  124A.  J^t^^ 

Disappearance  of  evidence,  causing,  s.  201. 

Dishonestly,  definition  of,  s.  24. 

Dishonour,  assault  or  criminal  force  with  intent  to,  s.  355. 

Disposition  of  property,  fraudulent,  ss.  206-10.      •  • 

Docu>ient,  definition  of,  s.  29,  expl.  i. 

public  servant  framing  incorrect,  s.  '167. 
f     *        not  producing  or  delivering  up,  s.  175. 

di^struction  of,  to  prevent  production  in  court,  &c.,  s.  204. 

•  ^      fabricating,  as  false  evidence,  s.  192. 

issuing  or  signing  a  false  certificate,  s.  197. 

using  as  true  a  certificate  false  in  material  point,  s.  108. 

^hat  constitutes  themaking  of  a  false,  s.  464. 
*  -,  '  forged,  s.  470. 

Drai^jage,  obstructing,  by  mischief,  s.  432. 

Drink,  adulteration  of,  s.  272.  * 

« selling  adulterated,  s.  273.  * 

Driving,  rash  or  negligent,  s.  279. 

DauGS,  adulteration  of,  s.  274.  • 

"    sale  of  adulterated,  s.  275. 

selling  one  drug  for  another  knowingly,  s.  276. 
administering  deleterious,  and  causing  grievous  hurt,  s.  326. 
URwholeso«e,  to  commit  of^gnce.  s.  328. 

Dru  >*kenne0S,  wheg'  it  makes  an  act  or  omission  no  offence,  s.  85. 
knowledge  or  intent  of  a  man  in  a  state  of,  s  86. 

•  '^  person  under  intoxication  cannot  consent,  s.  90. 

•      rj|pht  of  private  defence  against  a  person  in  a  state  of,  s.  98. 
'  causing  annoyance  while  in  a  state  of,  s*  510. 
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EwASCULAftoN  is  grievous  hurt,  s.  320. 

Enticing  minor,  s.  361. 

married  woman,  s.  498.  » 

Erasurb  of  mark  on  government  stamp  showing  it  to  have  been  used  before,  s.  263. 

Escape  of  prisoners,  ss   128-30,  and  ss.  216-25A.  • 

Evidence  of  an  offence,  causing  it  to  disappear,  s.  201.  •  * 

wh^t  is  giving  talse,  s.  192. 
what  is  fabricating  false,  s.  192. 
refusal  to  give,  s.  179.  • 

Explosive  substance,  negligence  with  respect  to,  s.  286.  *  •  • 

causing  hurt  by  use  of,  s.  324.  *  • 

grievous  hurt  by  use  of,  s.  326.  * 

using,  to  cause  mischief,  s.  436.  ^  i 

to  injure  a  decked  vessel  of  more  than  20^ons,  ss.  437,  438. 

Exposing  and  abandoning  a  child,  s.  317. 

Extortion,  definition  of,  s.  383. 
=^=-'       '         causing  hurt  for  purposes  of,  s.  327. 
grievous  hurt,  &c.,  s.  328. 
punishment  for,  s.  384. 
putting  a  prisoner  in  tear  of  injury  to  commit,  s.  385. 

of  death  or  grievous  hurt,  &c.,  ss.  386.  387, 
of  accusation  of  offence,  s.  389. 

F. 

False  entry  in  book,  s.  192. 

information  to  a  public  servant,  s.  177. 

intending  to  cause  him  to  useiiis  pt)wer  to  injury 

of  another,  s.  182. 
respecting  an  offence  which^has  been  committed, 
s.  203. 
statement  on  oath  to  public  servant,  s  181.  • 

in  any  declaration  receivable  in  evidence,  s.  199. 
using  such  declaration  as  true,  s.  200. 
certificate,  giving,  s.  197 

in  material  point,  u«ing  as  true,  s.  198. 
document,  s.  404.  • 

claim  in  court  of  justice,  s.  209. 
charge,  s.  211.  *     % 

False  evidence,  who  is  said  to  give,  s.  191  and  expls.  * 

fabricate,  s.  192.  •      •         • 

punishment  for  giving  or  fabricating,  in  judicial  proceedings,  s.  193. 
giving  or  fabricating,  with  intent  to  procure  conviction  of  capital  offence, 

s.  194.  •, 

of  offence  punishable  with  transportation   for  life   or   imprisonmeift? 
•  s.  195. 

punishment  for  using  evidence  known  to  be  false,  s.  196.         * 

signing  or  issuing  a  false  certificate,  s.  IQ7*         • 
using  as  true  a  certificate  false  in  material  point,  s.  198. 
making  false  statement  in  declatation  which  is  by  Ia«^ 
•  receivable  in  evidence,  s.  199.  /•• 

using  such  declaration  as  true,  s.  200. 

False  personation  of  a  soldier,  s.  140. 


a  public  servant,  ss.  170,  171.    ^^  * 

another  for  the  purposes  of  a  suit,  s.  205. 


a  juror  or  assessor,  s.  229. 
f*KELiNGS,  wounding  religious,  ss.  295-98. 

of  disaffection  to  the  government,  exciting,  s.  124A. 
Fighting,  when  constitutes  "  affray,"  s.  159. 
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FiNDRR  of  lost  property,  when  ptmishlble  for  misappropriation,  s.  403,  expl.  a.  • 

Fine,  ss,  6270^^     *  •  * 

Fire,  negligeifi;e  as  to,  s.  285. 
mischief  by,  ss.  405-381 

Food,  adulteration  of,  s.  272. 

^       *  selling  adulteratjd,  &c.,  s.  273.  • 

FjRCE,  criminal,  ss.*54<858. 

us^d  by  unlawful  assembly,  s.  141. 

Forced  labour,  exacting,  s.  374.  • 

Forfeiture,  fentence  of,  renders  incapable  of  acquiring  property,  s.  61. 
-9^    adjudged  by  court  in  certain  cases,  s.  62. 
«t  *  of  property  for  waging  war  against  government,  ss.  121,  122. 

*  used  in,  or  acquired  by,  committing  depredation  on  a  poller  in  •• 

^  alliance  with  government,  &c.,  ss.  126.  127. 

fraudulently  removing  property  to  avoid,  s.  206. 
»    receiving  or  claiming  property  to  avoid,  s.  207. 

public  servant  disobeying  law  to  screen  property  from,  s.  217. 
framing  incorrect  record  to  do  so,  s.  218. 

Forged  document,  what  constitutes  a,  s.  470. 

Forgery,  definition  of,  ss.  463,  464. 

punishment  for,  if  simple,  s.  465.  « 

of  a  record,  &c.,  of  a  court  of  justice,  s.  466. 

of  regbter  of  birth,  baptism,  marriage,  or  burial,  s.  466.  * 

*  of  a  will  or  valuable  security,  s.  467.  * 

if  for  the  purpose  of  cheating,  s.  468. 
«     »      y  harming  any  one's  reputation,  s.  469. 

'       using  a  forged  document,  s.  471. 

making  or  possessing  a  counterfeit  seal  or  plate  with  intent,  &c.,  ss.  472,  473. 
having  possession  of  a  forged  document,  s.  474. 

counterfeiting  a  device  or  mark  for  authenticating  documents,  ss.  475,  476. 
destroying^  &c.,  or  cancelling,  &c.,  a  will  or  valuable  security  or  authority  to 
adopt,  s.  477. 

"Fraudu LENT  transfer  of  property  to  prevent  seizure,  s.  206. 

claim  to  property  to  prevent  seizure,  s  207. 

suffering  of  a  decree  for  sum  not  due,  s.  208. 

taking  of  a  decree  for  sum  not  due,  s.  210.     « 

deeds  and  dispositions  of  property,  ss.'*42i-24.   * 
FuNKkAL  CEREMONIES,  disturbing  assembly  for  performance  of,  s.  297. 

FuflOUS  DRIVING,  S.  297. 

»      ^     f  G.  • 

Gain,  wrongful,  s.  23. 

General  ej^ceptions,  ss.  76-100. 

'Oesture,  wounding  religious  feelings,  s.  298. 

•         amounting  to  assault,  s.  351.  « 

Good  bbhaViour,  escape  from  custody  f^r  failing  to  furnish  security  for,  s.  225A. 

Good  faith,  iefinition  of,  s.  52. 

'Government  sTAMPs.^offences  relating  to,  ss.  255-63.  * 

Gratification,  illegal,  ss.  161-214.  ^ 

Grievous  hurt,  ss.  320-38. 

kidnapping  a  person  in  order  to  do  him,  s.  367. 

H 

HKbitvallv  receiving  stolen  property,  s.  413.  .         ^ 

Harbouring  es'^ed  prisoner  of  state  or  war.  s.  130. 
'  deserter,  s.  136. 

^  .  '  •  IP.C.67.J 

^,,  *  ',  Digitized  by  CoOgle 


.  5«2  INDEX  TO  THE  INDIAN  PENAL  CODE. 

•  c  • 

Harbouring  offender  to  screen  hini  from  punishment,  s.  2ix  •  * 

*  •  who  has  been  convicted,  or  whose  apprehensioi^has  been  ordered, 

s.  ai6.  ^"^  .  •; 

Health,  public,  ss.  268-91. 

causing  danger  to,  by  disobeying  orders  of  a  public  ser^nt,  s.  188. 

Housebreaking,  ss.  445-59. 

H0USB*TRESPASS,  SS.  442.52.  ^      ^  « 

Human  corpse,  offering  indignity  to,  s.  297.  **  •  • 

HuRT|  who  is  said  to  cause,  s.  319. 

voluntarily  causing,  s.  321.  • 

punishment  for,  s.  323.  ^  •• 

by  using  dangerous  weapons,  s.  324.  *         • 

when  done  for  extortion  or  to  force  a  person  to  do  an  illegal  act,  s.  327.       •         | 

to  extort  confession,  s.  328.  ^  i 

to  obtain  restoration  of  property,  s.  330. 

to  deter  public  servant  from  doing  bis  duty,  s.  332.     *       •  • 

on  grave  and  sudden  provocation,  s.  334. 
when  caused  by  act  showing  want  of  regard  for  human  life,  s  337. 
voluntarily  causing  grievous,  s.  322  and  expl. 

punishment  for,  s.  325. 
while  committing  dacoity  or  robbery,  s.  397. 
when  done  to  extort  property  or  to  force  to  do  an  illegal  act,  s.  329. 

confession,  or  to  compel  restoration  of  property,  s.  331. 
to  public  servant  to  deter  him  from  his  duty,  s.  333. 
when  done  on  provocation,  s.  335.  * 

by  an  act  showing  want  of  regard  for  the  safety  of  others,  s.  338.  ^ 

Husband  may  commit  rape  on  wife,  if  below  12  years,  s.  375.  ^       •* 

may  harbour  or  conceal  wife,  offender,  s.  212,  excep.,  and  s.  216,  excep. 

1.  t. 

Illsqal  gratification,  ss.  161-214.  * 

Illicit  intercourse,  abduction  of  woman  to  force  her  to,  s.  336. 

enticement  for  the  purpose  of,  s.  498.  * 

Indignity  offered  to  human  corpse,  s.  297. 

Infection,  negligent  or  malignant  act  likely  to  spread,  ss.  269,  270. 
disobeying  quarantine-rules  for  preventing,  s.  271. 

Information,  omission  to  give  to  public  tervauit,  s.  176.  * 

giving  false,  to  public  servant,  ss.  i77-iB2,  and  s.  211.  •a 

Insult,  provoking  breach  of  the  peace  by,  s.  504. 

to  public  servant,  &c.,  ss.  172-90.  ,       ^        • 

to  modesty  of  woman,  s.  509. 

Interruption  to  public  servant  in  judicial  proceedings,  s.  228. 

Intimidation,  criminal,  ss.  503-8.  •.  ^^ 

J  •   ' 

Journey,  criminal  breach  of  contract  during,  s.^490.  ^  o 

Judgment  may  be  given  that  it  is  doubtful  of  which  of  several  offences  a  person  is 
guilty,  s.  7^.  '  ^* 

Judicial  proceeding,  false  evidence  in,  ss.  191-95. 

public  servant  making  order  contrary  to  law  in,  s.  219. 
insulting  or  interrupting  public  servant  in,  s.  228. 

Justice,  offences  against  public,  ss.  1$  1-229.  * 

K.  •       *      • 

Kidnapping  of  two  descriptions,  s.  359.  ^  .     • 

from  British  India,  s.  360.  '^  ^ 

from  lawful  guardianship,  s.  361.         . 
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»  * 

KiDNAPP»<NG  whefi  amounts  to  abduction,  s.  362. 

pun-j^hment  for,  s.  363.  • 

'punishment  when  person  kidnapped  is  to  be  murdered,  s.  364. 
•^  wrongfully  confined,  s.  365. 

^  compelled  to  marry,  s.  366. 

subjected  to  grievous  hurt  or 
^  ,  ,  slavery,  s.  3^.         • 

conc^lins  or  confining  a  kidnapped  person,  s,  368. 

'      '  L. 

I,AB0UR,  unlawful  compulsory,  s.  374. 

Landm/(|ix,  mischief  in  respect  of,  s.  434. 

LKGA1.LY  BOUND,  meaning  of,  s.  43. 

Length,  filse  measure  of,  ss,  264-67. 

Liability  of  one  for* acts  done  by  another  in  furtherance  of  common  design,  ss.  34,  III, 

•        *i  14,  146,  and  149. 
LiF^coNviCTS  to  be  punished  with  death  when  causing  hurt  in  an  attempt  at  murder, 

S.307. 
Light,  exhibiting  a  false,  s.  281. 
LiGHT-HOUSB,  destroying  or  removing,  s.  433. 
Loss,  see  Wrongful,  s.  23. 

Lost  property,  finder  of,  when  guilty  of  misappropriation,  s.  403.  • 

Lotteryjoffice,  keeping,  s.  2g4A. 

•Luiwcijig  i^usb-trespass,  definition  of,  s.  443. 
•  punishment  for,  s.  453. 

if  in  order  to' commit  an  offence  punishable  with  imprison- 
ment, s.  454. 
•^  if  with  preparation  to  cause  hurt  or  restraint,  s.  455. 

•  if  accompanied  by  causing  grievous  hurt,  s.  456. 

Lurking  house-trespass  by  night,  what  constitutes,  s.  444. 

punishment  for,  s.  456. 
if  in  order  to  commit  an  offence,  s.  457.^ 
with  preparation  to  cause  hurt  or  restraint,  s.  458. 

M.    • 

Machinery,  negligent  conduct  with,  s.  284. 

Mark  or  device,  marking  or  counterfeiting'on  documents,  ss.  475,  476. 

offences  against  trade  or  property,  ss.  478-89. 
Marriage,  abduction  or  kidnapping  a  woman  to  compel,  s.  366. 

Jnd^cmgSw^^^^  making  it  to  be  believed  that  a  lawful,  has 

.  ,  •         taken  place,  s.  493. 

again  during  lifetime  of  husband  or  wife,  s.  494-  • 

,  if  with  concealment  of  former  nwrriage,  s.  495. 
ceremonies  gone  through  fraudulently,  s.  496. 

Marr'ied  woAan,  kidnapping  or  abducting,  s.  396. 
.  WA^'*'*'  committing  adultery  with,  s.  497  and  expl.  ^      .  .    .  ^    ^  ^ 

. ,  ,  enticing  or  takine  away  or  concealing,  &A,  with  intent  to  commit 

adultery,  s.  45^. 

Measure,  "^^/;|^„^^^^^  with  knowledge  and  inteni^s.  266.  • 

jnakSig  or  selling  false,  with  knowledge  and  intent,  s.  267. 
Member  of  Council,  assault  on,  or  attempt  to  overawe,  s.  124. 
KliNofk,  punishment  for  kidnapping,  s.  363. 

Wying^  selling,  for  prostitution,  ss.  372,  373- 
Mint,  tffcnces  against  tl^e,  ss.  244,  245. 
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•  • 

•         Misappropriation  of  moveable  property,  s.  403,  ^pfs.  i  and  a.         #  • 

•  #  of  property  found  accidentally,  s.  403,  expl.  a.        # 

of  deceased  person,  s.  404.  ^  ♦• 

^  Miscarriage,  causing,  ss.  312-14. 

doing  an  act  to  prevent  a  child  being  born  alive,  s.^15. 
^  causing  death  of  a  quick  unborn  child,  s.  316. 

Mischief,  definition  of,  s.  425.  *  * 

punishment  for,  when  simple,  s.  426.  S    * 

V     if  damage  done  amounts  to  Rs.  50,  s.  427.  * 

•  by  killing,  maiming,  &c.,  an  animal  worth  Rs.  10  s.  428. 

elephant,  camel,  horse,  mule,  buffalo,  bull,  cow, 
ox,  or  any    other  animal^ worth   moro  than 
t  Rs.  50,  s.  429.  ^•^ 

'•     •    ^,  other  offences  relating  to,  ss.  430-40.  '         • 

with  respect  to  a  will  or  valuable  security,  s.  477.  • 

Modesty,  assault  with  intent  to  outrage,  s.  354.  • 

Morals,  public,  ss.  292-94.  *       •  • 

;  MuRDBR;  what  amounts  to,  s.  300  and  expls.  • 

•  in  what  cases  culpable  homicide  does  not  amount  to,  s.  300,  expls.  1,  2,  3, 4, 

•  and  5, 

by  homicide  of  person  whose  death  was  not  intended,  s.  301. 
^  punishment  for,  s,  302. 

if  committed  by  lifc-convict,  s.  303. 

•  attempt  to  commit,  s.  307. 

•  accompanied  by  dacoity,  s.  497.  ^ 
Mutiny,  ss.  131-38.                                                                                            % 

N.  •     • 

Navigation,  rash  or  negligent,  s.  280.  • 

exhibiting  false  lights,  buoys,  &c.,  s.  281.  % 

carrying  passengers  in  unsafe  vessel,  s.  282.  • 

obstructing  public  line  of,  s.  283; 
mischief  by  injury  to,  s.  431. 
endangering,  by  removing  lights,  buoys,  &c.,  s.  433.  * 

Navy,  offences  relating  to,  ss.  131-40. 

Negligence  in  driving  or  riding  in  highway,  s.  279.  ^ 

in  navigating  cP  vessel,  s.*28o. 

in  conveying  passenger  for  hire  in  unsafe  vessel,  s.  282.  •      ' 

causing  obstruction  on  highway,  or  line  of  navigation,  by,  s.  283.  •    ^ 

with  respect  to  poisonous,  combustible,  or  explosive  matter,  ss.  284.86 
in  regard  to  machinery,  s.  287.  •  ^^ 

in  keeping  a  dangerous  animal,  s.  289.  •      %        • 

causing  death  by,  not  amounting  to  culpable  homicide,  s.  304A. 
Nuisance^  public,  what  is,  s.  268. 

negligent  or  malignant  act  likely  to  spread  infection,  ss.  260,  270  *•  « . 

disobeying  quarantine  law,  s.  271. 
**     adulteration  of  food  or  drink  for  ^le,  s.  212.  * 

sale  of  noxious  food  or  drink,  s.  273.^  * 

adulteration  of  drugs,  s.  274.  _  • 

sale  of  adulterated  drugs,  s.  275. 

sale  of  one  dr^g,  as  being  another  drug,  s.  276.  *    .  * 

defiling  water  of  public  spring  or  reservoir,  s.  277.  ••  ** 

making  atmosphere  injurious  to  health,  s.  278. 
rash  driving  or  riding  or  navigation  of  vessel,  ss.  279,  280. 
*^  exhibiting  false  light,  &c.,  s.  281. 

conveying  person  for  hire  ^n  vessel  overloaded  or  unsafe,  s.  282. 
>  obstructing  public  way  or  navigation,  s.  283.  *  *  * 

negligence  with  respect  to  poison,  fire,  combustible  matter,  explosive  suk- 

stance,  machmery,  pulling  down  or  repairing  buildings,  &c,  ss,  ajk^. 
other  offences  relating  to.  ss.  290,  291.  «>      ^  ^^ 

j  ■  obscene  songs,  works,  &c.,  ss.  292-94.  ,  • 
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•  '  •    o.  ^     . 

Oath,  refusinc^to  lake,  s.  178. 

•makiiif  false  statements  on,  ss.  i9i-2oo« 
Obscene  print,  son|{i,  words,  &c.,  ss.  292-94. 

,  Obstructing  public  servant  in  discharge  of  his  duty,  ss.  186,  224,  225.  • 

,  *  taking  8f  property  by  authority  of  public  servant,  s.  183. 

sale  «  property,  s.  184. 

*  apprehension  of  one's  self,  s.  224. 

of  another,  s.  225. 
public  way  or  line  of  navigation,  ss.  283,  431. 

Occupier  OR  ownsr  of  land  not  giving  police  notice  of  riot,  s.  154 

*  .  for  whose  l^nefit  riot  committed,   liability  jot,  or  of  his  agents,  ss. 

Offering  indignity  to  human  corpse,  s.  297. 

.      •    •  *  p. 

Pe.\8B.  provoking  a  breach  of  the,  s.  504. 

Perjury,  see  False  evidence. 

Personating  a  soldier,  s.  140. 

a  public  servant,  ss.  170-71. 

another  for  the  purpose  of  a  suit,  s.  205. 

a  juror  or  assessor,  s.  229. 

Plate, •naking  or  counterfeiting,  or  possessing  for  the  purpose  of  forging  will  or  valuable 

#  security,  s.  472. 

'     •    *     ^  ^^^  ^^^  purpose  of  committing  any  other 

•  kind  of  forgery,  s.  474. 

for  counterfeiting  trade  or  property  marks, 
s.  485. 
Poison,  negligei^e,  &c.,  with  respect  to,  s.  284. 

administering,  with  intent  to  cause  hurt,  &c.,  s.  328. 
Possession,  what  amounts  to,  .s.  27.  expl. 

•Previous  conviction,  effect  of,  in  increasing  punishment,  s.  75. 
Printing  or  engraving  defamatory  matter,  s.  501. 
or  selling  obscene  books,  s.  292. 

Prisoner  of  state  or  war,  suffering  or  aiding  esca((e  of,  ss.  f28,  129,  130. 
t*RiV*ATE  defence,  right  of,  ss.  96-106. 
f     *  culpable  homicide  committed  in  excessive  exercise  of  right  of,  when 

not  murder,  s.  ico. 
^  '  act  done  in  exercise  of  the  right  of,  no  offence,  s.  96. 

*  *  when  the  right  of,  exists,  s.  97. 

against  the  act  of  a  person  of  unsound  mind,  &c.,  s.  98. 
acts  against  which  there  is  no  right  of,  s.  99. 
^  ^  ••  of  the  body,  when  the  right  of,  extends  to  causing  death, 

s.  100. 
•  when  only  to  causing  le/s  harm,  s.  loi.  * 

*  how  long  the  right  cpntinues,  s.  102. 

#  ^  of  property,  when  the  right  of,  extends  to  causing  death,  s.  103. 

when  only  to  causing  less  harm,  s.  104. 
^hdw  long  the  right  of,  continues,  s.  105.     , 
rtio^ERTY-MARK,  what  is  a,  s.  499. 

*'  using  a  false  property-mark,"  what  constitutes,  s.  481, 

using  a  false,  with  intent,  &c.,  s.  482.  ^ 

other»offencesirelating  to,  ss.  48^-89. 

pRQjrocATi4>N,  when  culpable  homicide  committed  under,  is  not  murder,  s.  300,  cxcen.  i. 

provisos,  and  expl.,  excep.  4,  and  expl. 
t      •  causing  hurt  on,  s.  334. 

*  *     •        ,  J  grievous  hurt  on,  s.  335. 

,  rfsing  criminal  force  on,  ss.  352,  355,  358,  and  expls. 
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•  •  • 

•  ,        Public  JUSTICE,  offences  against,  ss.  191-219.         *   *  ^  • 

PuA.ic  SERVANT,  definition  of.  s.  21.  • 

defence  against  acts  of,  s.  99,  •  ** 

abetting  an  offence,  s.  116. 

concealine  a  desic^n,  &c.,  which  it  is  his  dutf  t%  prevent,  s.  1 19. 
voluntarily  or  negligently  allowing  prisoner  of  state  or  of  war  to  escape 
*  from  custody,  ss.  128,  129.  •  .  ^ 

assault,  &C.,  on,  while  suppressing  riot,  s.  152.  •     % 
taking  a  gratification,  &c.,  s.  161.  *  •  • 

«  persons  expecting  to  be  a,  taking  gratification,  &c.,  ib, 

abetting  the  taking  of  bribes  or  gratification,  ss.  i62-d4« 
obtaining  valuable  things  for  inadequate  consideration,  sf  165. 
disobeying  direction  of  law,  to  injure  any  one,  s.  l€5.  %  ^ 

framing  incorrect  document,  9.  167.  ^ 

•  •  unlawfully  engaging  in  trade,  s.  168.  » 

buying  or  bidding  for  property,  s.  169.  ^ 

personating  a,  or  wearmg  garb  or  token  of  a,  ss.  i^O-yi. 
contempt  of  the  lawful  authority  of,  ss.  172-90.  *        • 

disobeying  direction  of  law,  in  order  to  screen  offender,  or  to  save  pro- 
perty from  forfeiture,  s.  217. 

»  other  offences  committed  by,  ss.  218-223. 

insulting  or  interrupting  a,  during  a  judicial  proceeding,  s.  228. 
committing  culpable  homicide  by  exceeding  bis  powers  is  notguiltj  of 
•  murder,  if  acting  bond  fide,  s.  300,  excep.  3. 

•  causing  hurt  or  grievous  hurt  to^  to  deter  him  from  doing  his  doty 

ss.  332,  303. 
using  criminal  force  towards,  &c.,  s.  353. 
destroying,  &c.,  landnuirk  fixed  by  authority  of,  s.  434.  ^ 

counterfeiting  a  property-mark  used  by  a,  s.  484.  ^     *^* 

making  false  marks  upon  goods  or  on  receptacle  for  goods  to  deceive, 

&c.,  s.  487. 
making  use  of  such  a  false  mark,  s.  488.  ^ 

Punishment,  ss.  53-651 67, 69.. 70*75.  • 

Q 

Quarantine,  disobeying  rule  of,  s.  271. 

Question,  refusing  to  answer  a,  put  by  a  public  servant  when  an  offence,  3.119^ 

•     R. 

Rape,  what  amounts  to,  s.  375.  ^ 

penetration  is  sufficient,  ib,  ^ 

cannot  be  committed  by  a  man  on  his  wife,  unless  she  is  under  twelve  years  of 
age,  ib.  «       fc         • 

punishment  for,  s.  376. 

Rash  act,  causing  death  by,  s.  304A. 

R.\SH  DRIVING  AND  RIDING,  S.  279.  •  ^  , 

Rash  navigation,  s.  280.  • 

Rashness,  endangering  life  or  personal  safety,  ^.  336-38.  * 

Reason  to  believe,  meaning  of,  s.  26.  •  * 

•*'  Receiving  stolen  property,  what  is  "stolen  property,"  s.  410.  •  • 

*'        wife  may  be  convicted  of,  s.  411.  ..  •• 

how  punishable,  s.  412. 

from  a  dacoit  with  knowledge  or  belief,  s.  413 
*-  %  habitually,  or  dealing  in  It,  s.  414. 

Record,  public  servant  framing  incorfect,  s.  167. 

forging  a,  of  court  of  justice,  s.  466.  4  *  * 

*'        feEGisTBR,  forging  a,  of  birth,  baptism,  marriage,  or  burial,  s.  466.  «,       # 

Release,  fraudulent,  of  any  demand  or  claim,  ss.  421,  422,  424.  ^^ 

Religion,  offence  against,  ss.  295, 298.  ,  -  * 
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•  •  • 

RcputatAn,  for^ng  documents  for^purposes  of  hurtingi  s.  469. 

Rescue  of  p4!tf>n<^  of  state  or  war,  s.  130.  * 

of  any  (ibrson  from  lawful  custody,  s.  216. 

Reservoir,  defilin||^  cy  corrupting  water  of,  s.  277. 

for  agricultural  purposes,  mischief  to,  s.  430. 

RbSisting  apprehension  of  one's  self  or  of  another,  ss.  224^  225. 

^iDiNGi  rash  or  nefligint,  s.  279. 

Riot,  what  constitutes,  s.  146. 
punishment  for,  s.  147. 
when  armed  with  deadly  weapons,  s.  148. 

eac^  person«in  a,  guilty  of  offence  committed  by  any  other,  s.  149. 
a/saulting,  &c.,  public  officer,  suppressing,  s.  152. 

*  provoking  a,  s  153. 

not  j[iving  police  notice  of,  s.  154. 

liabmty  of  pei%on  in  whose  behalf,or  of  his  agent  or  manager,  takes  place,  ss.  155, 156. 

hiring  person  to  take  part  in,  s.  150. 

harbouring  such  persons,  s.  157. 

*  being  hired  to  take  part  in,  s.  158. 

Robbery,  what  constitutes,  s.  390. 

when  theft  or  extortion  amounts  to,  ib, 
punishment  for,  s.  392. 
attempt  to  commit,  s.  393. 

causing  hurt  while  attempting  to  commit,  s.  394.  • 

with  use  of  deadly  weapons,  s.  307.  • 

*  belonging  to,  or  being  associated  with,  a  gang  for,  s.  401. 


•  •• 


s. 


Safety,  public,  s.  fl68. 

act  showing  want  of  regard  ior  personal,  ss.  336,  337. 
causing  ^ievous  hurt  by  such  an  act,  s.  338. 

Sea-mark,  exhibiting  false,  s.  281. 

destroying  or  removing,  s.  433. 

Seal,  making  or  counterfeiting,  ss.  472,  473. 

Security  for  good  behaviour,  escape  from  custody  for  failing  to  furnish,  s.  22sA. 
Seduction,  abducting  or  kidnapping  a  woman  with  a  view  to,  s.  366. 
concealing  person  so  abducted,  s.  368.  *  * 

SbllHig  minor  for  prostitution,  s.  37a. 

SE^Aifr,  possession  of,  is  possession  of  master  when,  s.  27,  expl. 
thei5^  by,  of  master's  property,  s.  381. 
«  crijpinal  breach  of  trust  by,  s.  4cS. 

SsRViCB,  breach  of  contract  of,  during  voyage  or  journey,  s.  490,  expl. 

of,  immaterial  with  whom  contract  was  made,  ib. 
•  to  attend  on,  &c.,  helpless  persons,  s.  491. 

^»  f  «  /,      *        ,9/j  Cl        *"  writing  to  serve  at  a  distant  place  to  which  servant  is 
P{jyvf'l^    -    fZw  n  conveyed  at  master's  expense,  s.  492.  • 

Shooting  drith  intent  to  kill,  s.  307,  ill  c» 

•       huij  or  grievous  hurt  by,  ss.  324,  336. 

^LAVS,  kidnapping  a  person  to  make  him  a,  s.  367. 

,  ^       importing,  buying,  or  selling  a,  ss.  370,  37i'   .  • 

«  Soldier,  abetting  mutinv  by  a,  or  attempting  to  seduce  a,  from  his  duty,  ss.  131,  132. 
abetting  assault  by  a,  on  superior  officer,  ss.  133,  134. 
abetting  desertion  of  a,  s.  135.  • 

concealing  sucli  a  deseiter,  &c.,  s.  137.    • 
^       abetting  act  of  insubordination  by  a,  s.  138. 

person  not  being  a,  who  wears  garb  of  a,  s.  140. 
StABBJ^o,  hurt  or  grievous  hurt  by,  ss.  324,  326,  * 

Stamp,  offices  tii^ting  to,  ss.  255-63. 
State,  Offences  against  th2,  ss.  121-30. 
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Staj'e  prisonbr,  allowing  esca^  of,  or  harbouringfss.  128-30.  • 

Stolen  property,  taking  gift  to  recover,  s.  215.  •    , 

definition  of,  s.  410.  * 

dishonestly  receiving,  ss.  411,  412. 
habitually  receiving  or  dealing  in,  s.  413.  * 

•  assisting  in  concealing  or  disposing  of,  s.  414. 


• 


Suicide,  abetment  of,  ss.  305,  306. 

attempt  to  commit,  s.  309.  1    *  ^  ^ 

T. 

Taking  away  minor  or  married  woman,  ss.  361,  498.  • 

Theft,  definition  of,  s.  378  and  expls.  •  • « 

punishment  for,  in  ordinary  cases,  s.  379.  *  • 

in  building,  tent,  or  vessel,  s.  380.  • 

by  a  clerk  or  servant,  s.  381.  ^  4 

after  preparation  for  causing  death,  s.  382. 

when  amounts  to  robbery,  s.  390,  *        •  • 

belonging  to  a  gang  of  persons  associated  for  habitual,  s.  401.  ^ 

Threats,  act  done  under,  when  no  offence,  s.  94  and  expl. 
of  injury  to  public  servant,  s.  189. 

to  restrain  any  person  from  applying  to  public  servant  for  protection,  s.  190 
amounting  to  extortion,  ss.  383-90. 

•  '  criminal  intimidation,  ss.  503-508. 

*  Thug,  definition  of,  and  punishment  for,  ss.  310,  311. 

Torture  to  extort  property,  or  to  constrain  to  illegal  act,  ss.  327,  329.  ^ 

confession  or  restitution  of  property,  ss.  330,  331.  V     •    •       ' 

Trade,  public  servant  unlawfully  engaging  in,  s.  168.  * 

Trade-mark,  offences  against,  ss.  478-81. 

Trespass,  criminal,  ss.  441-52.  ^ 

Trust,  criminal  breach  of,  ss.  405-9.  • 

U. 

Unlawful  assembly,  what  constitutes,  s.  141  and  expl. 
member  of,  who  is,  s.  142. 

^  punishment  for  being  a,  s.  143. 

if  armed  with  deadly  weapons,  s.  144. 
it  has  been  ordered  to  disperse,  s.  145.  • 

when  members  are  guilty  of  rioting,  s.  146.  •     ^ 

punishment  for  rioting,  s.  147.  • 

each  member  of,  guilty  of  any  offence  committed,  s.»4i9. 
hiring  persons  to  take  part  in,  s.  150.  •       •  * 

joining,  &c.,  an  assembly  of  five  or  more  persons  after  it  has  been 

ordered  to  disperse,  s.  151,  expl. 
assaulting,  &c.,  public  officer  when  suppressing,  s.  15^ 
wantonly  provoking  rioting,  s.  153.  *  •  • 

**  owner  or  occupier  of  land  is  bound  to  give  notice  of,  to  police, 

s.  154.  •  • 

liability  of  person  for  wnose  benefit  riot  takes  place,  s.  154. 

agent,  &c.,  of  owner  or  occupier  of  Itnd  respecting 
which  riot  takes  place,  &c.,s.  150.  • 

hirbouring,  &c.,  persons  hired  to  take  part  ih,  s.  157.  .  •• 

being  hired  to  take  part  in,  s.  158. 
when  it  becomes  affray,  ss.  159,  160. 

Unnatural  offences,  s.  377.  ^  ^  ^ 

V.  ... 

Valuable  security,  procuring  the  making,  alteration,  or  destruction  of,  by  r^eati|g 
s.  420.  ^     #  . 

forging  a,  s.  467.  V 

making  or  counterfeiting  sejil  or  plate  lor  forging  a,  8.  if2. 
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A  LUABLB«SBCURijy,  possessing  a  Soiled,  s.  474.  * 

counterfeiting  a  device  used  for  authenticating  a,  s.  475. 

•  r  •     *    destroying  or  secreting  a,  s.  477.  •  * 

ESSE  L/ rash  or  negligent  navigation  of  a,  s.  280. 
overloading  a^.  28a. 
theft  in  a,  s.  380. 

t«  •  committing  mijchief  on  a  deckedj  ss.  437,  438.  , 

running  ashore  ^,  to  commit  theft,  s.  439. 
AtUNTARtLY,  meaning  %f,  s.  39. 
OVAGB,  criminal  breach  of  contract  during,  s.  490. 
•    ,  W. 

Waging  ItrUg  against  the  queen,  s.  121. 

"  conspiracy  for,  or  for  overawing  government,  s.  lai. 

preparation  for,  s.  122. 

*  concealment  of  design  for,  s.  123. 

against  Asiatic  powers  in  alliance,  &c.,  with  the  queen,  s.  125. 
*"  *    committing  depredation  on  power  in  alliance  with  government,  s.  126. 

•  receiving  property  taken  in  such  war  or  depredation,  s.  127. 

Watbr,  corrupting  or  de61ingof  public  spring  or  reservoir,  s.  277. 

Weight,  using  a  false,  ss.  264,  265. 

being  in  possession  of,  &c.,  s.  266. 
making  or  selling  a  false,  s.  267. 

Wife  harbouring  husband  conunits  no  offence,  ss.  136,  excepM2i2,  excep.,  and  216,  excep. 
r^pe  may  be  committed  on,  if  under  twelve,  by  husband,  s.  375. 
poyession  of,  is  possession  of  husband,  when,  s.  27. 

WiL*..  %ie2^ng  of,  s.  31. 
forgery  of,  s.  467. 
possessing  a  forged,  s.  474. 

counterfeiting  a  device  or  mark  for  authenticating  a,  s.  475. 
fraudulent  tancellation  or  destruction  of  a,  s.  477. 
committing  mischief  to  a,  ib, 

WoM  AN,  assault  to  outrage  modesty  of  a,  s.  354. 
•  enticing  married,  s.  498. 

Worship,  injuring;  or  defiling  place  of,  s.  295. 

disturbing  assembly  performing  religious,  s.  296. 

Wrongful  confinembnt,  what  is,  ss.  339,  340.     ,  , 

punishment  for,  s.  342. 

where  confinement   is  for  3  or  more  days, 

10  or  more  days, 

•         *       ^  8.344. 

subsequent  toa  writ  of 
liberation,  s.  345.' 
^  where  confinement  is  secret,  s.  346. 

,  ^  "  where  it  is  for  the  purpose  of  extortion,  &c., 

s.  347. 
•  «  extolling  con- 

,,  fession,    s. 

^  348. 

,  .  assault  in  attempt  wrongfully  to  confine,  s.  357. 

w,«^ongful  detbniion,  s.  23. 

Wrongful  gain,  s.  23. 

Wrongful  loss,  s.  23. 

Wrongful  rbtention,  s.  23. 

Wrongful  rbstraint^  definition  of,  s.  339.         • 

^  *  ,  when  amounts  to  wrongful  confinement,  s.  340. 

^  punishment  for,  s.  341. 

•  %        .  • 

^rinte4^nd  published  by  D.  E.  Cranenburgh,  at  his  "  Law -publishing  Press," 

•  No.  S7,  Bow  Bazar  Street,  Calcutta, 

.    •  [P.C.d7.1 
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